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PREFACE. 


Nearly  sixteen  years  have  elapsed  since  the  publication  of 
the  last  edition  of  this  work.  During  that  period  our  Reports 
have  been  enriched  by  many  cases  on  Powers  of  the  highest 
importance,  and  several  enactments  improving  that  branch  of 
the  Law  have  been  added  to  the  statute  book.  All  these,  and 
indeed  as  far  as  readingr  and  research  enabled  the  author, 
everything  which  has  occurred  bearing  on  Powers,  since 
August  1846,  have  found  their  place  in  the  present  edition. 
This  task  has  not  been  accomplished  without  many  sacrifices. 
The  introduction,  in  a  corrected  form,  to  the  last  edition  was 
originally  published  in  the  writer's  edition  of  C.  B.  Gilbert 
on  Uses.  He  was  unwilUng  to  alter  or  enlarge  it ;  but  as  it 
is  still  to  be  found  in  the  whole  of  the  last  edition  of  this 
work,  and  he  was  desirous  of  giving  to  the  student  a  larger 
view  of  the  doctrine  of  Uses,  as  a  fit  introduction  to  the 
subject  of  Powers,  he  has  devoted  the  first  chapter  to  Uses 
generally,  and  has  introduced  into  it  not  only  the  intro- 
duction to  Gilbert,  but  also  such  of  his  own  notes  to  that 
work,  which  has  long  been  out  of  print,  but  which  he  does 
not  intend  to  republish,  as  appeared  to  him  of  sufficient 
importance  to  be  preserved. 

In  the  preface  to  the  last  edition  of  his  work  on  Purchases, 
the  author  was  induced  to  state  the  fact  that  every  line  of 
that  edition  was  written  by  himself  This  he  did  in  conse- 
quence of  a  statement  by  his  bookseller  that  he  thought  no 
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one  woulcJ  credit  that  he  had  undertaken  the  labour  which 
that  edition  exhibited.  He  feels  bound,  therefore,  to  state 
the  fact,  that,  in  this  instance  also,  every  line  of  the  present 
edition  has  been  written  by  himself.  It  is  a  true  gratifica- 
tion to  him  that  he  has  been  enal)leJ  to  publish  this  work  in 
its  present  form,  but  he  once  more  asks  for  that  indulgence 
from  his  Profession  which  has  never  been  withheld  from 
him. 

St.  L. 

Boyle  Farm, 
12th  July  1861. 
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POWERS 
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OF  USES. 


SECTION  I. 

OP   USES   AND   THEREIN   OF    THE   CREATION   OF   POWERS* 


1.  Bstatet  at  common  law, 

2.  htroduetion  of  tue9. 

•ft.  Sidfting  and  sprinffing  met:  poweru 

4.  WtUu 

5.  Modes  of  eofwejfonee. 

6.  Uses  enforced  by  equUy. 

7.  Bargain  and  sale?  covenant  to  stand 


&  Confteienee  tn  the  person  .*  privity  in 


9.  Quality  ofttseS'—deseeut,  jt. 

10.  Bemedies-siatuteoffues. 

11.  Jntewtion  and  operation  of  the  statute. 

^^CUmxeyances  after  the  statute, 

13.  How  use  raised  (\fter  the  statute — not 

use  on  a  use, 

14.  Operation  of  the  latter  rule, 

15.  Bent  reserved  on  bargain  and  sate, 

-  *  \  Lease  and  release. 

10.  Their  operation  btfore  the  statute* 


20.  And  since, 

21.\Xn  innocent  conveyance, 

22.  J  Considerations  necessary  to  raise  a  use, 

2A.  Bents  limited  to  uses, 

24.  Sprinfpngand  shifting  uses  and  powers, 

27.  KPowers^ 

28j 

26.  Uses  to  grantor  by  one  conveyance, 

29.  Vested  and  contingent  uses:  scintilla 

juris, 
90.  Bxtinguislanent  qf  scintilla  Juris  by 

statute, 

31.  Use  to  unborn  persons  jointly, 

32.  Bestdting  uses, 

83.) 

*  >  General  operation  cf  statute, 

85.  Secent   alterations  by  statute:  fines 
and  recoveries:  descents :  feoffments : 
contingent    remainders :    terms    qf 
years  s  lease  for  a  year  i  freehold  in 
possession  lies  in  grant. 


1.  Simplicity  was  the  striking  feature  of  the  common  law,  in 
regard  as  well  to  the  estates  which  might  be  created,  as  to  the 
modes  by  which  they  might  be  raised.  Estates  could  only  be 
limited  in  possession,  or  by  way  of  remainder,  that  is,  on  the  natural 
expiration  of  the  preceding  estate.  Therefore  a  proviso  in  a  feoff- 
ment to  A  for  life,  that  if  C  diould  return  from  Rome  in  it's  life 
time,  the  estate  should  go  to  B,  was  void ;  because  this  gift  was  to 
take  effect  in  derogation  of  the  estate  of  A,  instead  of  waiting  for 
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its  natural  expiration.  Qualified  or  conditional  limitations  were 
no  exception  to  this  rule,  because  the  estate  limited  over  took  effect 
strictly  as  a  remainder.  Under  a  gift  to  A  until  B  should  return 
from  Rome,  A  took  only  a  life  estate,  determinable  by  its  original 
creation  on  ^s  return  from  Kome>  and  upon  the  happening  of  that 
event  his  estate  naturally  expired,  and  the  subsequent  estate  took 
effect  regularly  as  a  remainder,  without  displacing  the  previous 
estate.  A  condition  might,  however,  have  been  annexed,  as  it  still 
may,  to  an  estate  on  its  original  creation,  but  this  did  not  answer 
the  purposes  of  a  settlement,  because  for  a  breach  of  the  condition 
only  the  grantor  or  his  heir  could  enter,  and  his  entry  would  defeat 
all  the  remainders  dependent  on  the  estate  to  which  the  condition 
was  annexed.  The  freehold  in  possession  could  not  be  limited  on 
a  contingency,  because  of  the  necessity  of  a  continual  tenant  to  the 
precipe.  Therefore  a  feofiment  to  A  for  life,  to  take  effect  the  day 
after  the  feoffinent,  was  void,  but  estates  in  remainder  might  be 
limited  on  a  contingency,  although  even  in  regard  to  them,  it  was 
essential  that  there  should  be  a  preceding  freehold  created  to 
support  them,  and  that  they  should  vest  eo  instanti  that  the  preceding 
estate  determined.  By  these  and  many  other  rules,  contingent 
remainders  were  put  very  much  in  the  power  of  the  freeholder  in 
possession.  Remainders  at  that  time  might  have  been  limited  to 
take  effect  at  any  period  however  remote.  Questions  of  perpetuity 
did  not  arise  till  the  simplicity  of  the  common  law  gave  way  to  the 
complication  of  modem  conveyancing.  But  yet  with  a  view  to 
prevent  inconvenient  dispositions  of  property,  it  was  held  that  a 
possibility  could  not  be  limited  on  a  possibility ;  therefore,  an  estate 
could  not  have  been  limited  even  by  way  of  remainder,  to  an  unborn 
son  of  an  unborn  son  as  a  purchaser.  It  was  doubtful  whether  there 
would  be  a  son  bom,  but  it  was  doubly  so  whether  there  would  be 
a  further  male  succession.  It  followed  from  these  rules,  that  a  fee 
could  not  be  made  to  shift  from  one  to  another  by  any  circumstance, 
subsequent  to  its  creation,  nor  could  an  estate  spring  up  at  a  future 
period,  independently  of  any  other,  neither  could  a  power  or  autho- 
rity be  reserved  to  the  grantor,  or  given  to  any  other  person  to 
limit  the  estate,  or  create  any  charge  on  it  in  derogation  of  the 
estates  created  by  the  original  feoffinent.  As  a  feoffinent  was  a 
gift  from  one  to  another,  it  followed  also  that  a  man  could  not  con- 
vey an  estate  to  himself,  or  to  his  heirs,  unless  he  departed  with 
the  whole  fee  simple  out  of  himself,  or,  to  speak  more  intelligibly, 
it  was  necessary  to  every  gift  that  there  should  be  a  feoffor  and 
feoffee,  and  therefore  if  a  man  seised  in  fee  was  desirous  to  make 
himself  tenant  in  tail,  he  could  only  effect  his  object  by  con-* 
veying  the  whole  fee  to  a  stranger,  and  accepting  a  feoffinent 
from  him  in  t^.      Besides  all  these   restrictions,  with  a  few  ex- 
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ceplionB  of  eocage  lands,  a  testamentary  disposition  did  not  exist. 
A  use  was  a  mere  confidence  in  a  person  to  whom  an  estate  was 
conveyed  without  consideration,  to  dispose  of  it  as  the  person  by 
whom  it  was  conveyed  should  direct  It  is  observed  in  Chudleigh's 
ease,  that  he  who  hath  an  use,  hath  notjtts  neque  in  re  neque  ad  rem, 
but  only  a  confidence  and  trust  for  which  he  had  no  remedy  by  the 
conmion  law :  and  Serjeant  Frowick,  afterwards  Chief  Justice  of  the 
CcHnmon  Pleas,  remarked,  in  the  reign  of  Henry  the  Seventh,  that 
by  the  course  of  the  common  law  cestui  que  use  had  no  more  to  do 
with  tiie  land  than  the  merest  stranger  in  the  world.  Bacon's  short 
description  of  a  use  is,  usits  est  dominium  fidudarium :  use  is  an 
ownership  in  trust. 

2.  The  increasing  commerce  of  the  country,  and  consequent 
necessity  of  frequent  and  secret  transfers  of  property ;  the  desire  of 
evading  forfeitures  for  treason ;  the  frauds  of  the  clergy  to  increase 
their  possessions ;  the  desire  so  natural  to  all  men  of  disposing  of 
their  property  by  will — all  these  circmnstances  concurred  in  sharpen- 
ing men's  wits  to  discover  a  mode  of  evading  the  strictness  of  the 
common  law,  and  rendering  estates  transferable  by  the  secret  delivery 
of  a  deed,  subject  to  all  the  capricious  dispositions  of  the  owner,  as 
well  by  act  inter  vivas  as  by  will.  Uses  were  well  adapted  to  answer 
all  these  various  purposes.  They  evaded  without  overturning  the 
common  law.  The  estate  was  regularly  transferred  by  a  common 
law  conveyance  to  some  person  as  a  trustee,  and  he  was  at  law  the 
absolute  owner  of  the  property,  so  much  so  that  the  real  owner 
would  have  been  deemed  a  trespasser  had  he  entered  without  the 
authority  express  or  implied  of  the  legal  tenant.  But  in  equity  the 
l^al  tenant  and  his  heirs  were  by  degrees  considered  the  mere 
nominees  of  the  person  by  whom  the  estate  was  conveyed,  and  were 
deemed  bound  to  execute  all  his  directions  in  regard  to  the  estate. 
Equity  however  only  lent  its  aid  where  there  was  a  valuable  or  good 
consideration:  for  equity  following  the  rule  of  the  civil  law  would  not 
enforce  a  mere  nudum  pactum, 

3.  After  the  relation  of  trustee  and  cestui  que  trust,  or  cestui  que 
use,  as  he  was  then  called,  was  thus  established,  all  the  refinements 
which  we  now  meet  with  in  settlements  of  real  property  soon  be- 
came established  in  equity.  Shifting  or  secondary  and  springing  uses 
arose.  Thus  if  a  feofiment  was  made  to  A  in  fee,  to  the  use  of  B 
till  C  paid  50/.  and  then  to  C  in  fee,  or  to  the  use  of  B  at  the  end 
of  ten  years,  the  legal  fee  remained  in  A,  and  consequently  no  rule 
of  law  was  violated ;  but  in  equity,  B  in  the  first  case  took  the 
profits  till  the  60 1,  was  paid,  and  then  his  equity  ceased  and  Cs 
arose ;  in  the  other  case  the  use  to  B  arose  at  the  day  fixed,  and  in 
the  meantime  A,  the  feoifee,  was  by  the  construction  of  equity  a 
trustee  for  tJie  feoffor ;  for  the  beneficial  interest,  not  being  disposed 
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of  during  the  ten  years,  resulted  to  the  equitable  owner.     So  a  man 
might  take  a  particular  estate  as  for  life  or  in  tail  in  the  equitable 
fee.     The  person  who  had  the  beneficial  interest,  or  the  cestui  que  use, 
as  he  was  then  termed,  answered  almost  precisely  to  the  cestui  que 
trust  of  the  present  day.     Sometimes,  instead  of  declaring  the  trusts 
at  the  time  of  the  feoflBnent,  the  estate  was  conveyed  to  the  feoffee 
upon  such  trusts  as  the  feoffor,  or  even  a  stranger  should  subse- 
quently appoint;  or  if  the  uses  were  designated,  yet  a  right  was 
reserved  to  the  feoffor  or  a  stranger  to  revoke  them  either  wholly  or 
partially.     Thus  powers  arose,  for  although  it  was  repugnant  to  a 
feoffment  at  common  law  that  a  power  should  be  reserved  to  revoke 
it,  yet  there  was  no  such  repugnancy  as  to  trusts,  which  were  simple 
declarations  or  directions  to  the  person  seised  of  the  legal  estate,  in 
w^hat  manner  and  to  whom  he  should  convey  the  estate.     And  for 
the  same  reason  the  owner  might  direct  the  trustee  to  convey  as  a 
stranger  should  appoint,  although  a  power  of  entry  for  a  condition 
broken  could  not  be  reserved  to  a  stranger  on  a  common  law  con- 
veyance.    A  use  which  was  raised  by  a  simple  declaration  could  be 
made  to  cease  by  a  like  declaration.     These  powers,  it  will  be  ob- 
served, were  mere  future  uses,  or,  as  we  should  now  term  them, 
trusts ;  and  here  as  in  the  former  cases  the  common  law  was  evaded 
by  the  legal  estate  continuing  in  the  feoffee.     The  legal  estate  and 
use  were  considered  so  distinct,  that  it  was  usual  for  a  man  to  take  a 
conveyance  to  himself  and  others  to  the  use  of  himself,  and  the  legal 
estate  was  considered  to  remain  in  him  wholly  distinct  from  the  use 
or  equitable  right  to  the  profits. 

4.  Another  consequence  of  the  introduction  of  uses  was,  that  in 
effect  a  testamentary  power  prevailed  over  lands,  for  the  will  only 
affected  the  equitable  right  to  the  land,  which  was  not  subject  to  the 
rule  of  law  ;  and  it  was  thought  reasonable  in  equity  that  cestui  que 
trust  might  dispose  of  the  profits  by  will.  The  legal  estate,  how- 
ever, remained  in  the  feoffee,  and  he  still  could  not  devise  the 
estate. 

5.  The  modes  of  copveyance  then  in  use,  so  far  as  we  need  advert 
to  them,  were  three;  first,  a  feoffment  with  livery  of  seisin;  secondly, 
a  lease  and  release ;  and,  thirdly,  a  grant  with  attornment.  The  first 
was  resorted  to  where  an  estate  in  possession  was  to  be  conveyed.  It 
was  essential  to  its  validity  that  actual  possession  of  the  land  should 
be  delivered  to  the  feoffee,  in  the  presence  of  the  neighbours ;  thus 
a  notoriety  was  added  to  the  conveyance  which  effectually  precluded 
fraudulent  transfers  of  estates.  The  second  was  invented  to  avoid 
the  necessity  of  actual  livery.  It  was  observed,  that  where  the 
estate  was  in  lease,  and  the  lessee  had  entered,  the  freeholder  had  a 
divided  reversion  which  was  not  capable  of  actual  delivery,  because 
the  possession  was  already  full,  and  therefore  lay  in  grant.     This 
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reversion  the  freeholder  was  capable  of  granting  or  releasing,  by  way 
of  enlargement  of  estate,  to  the  lessee,  by  a  simple  deed,  without  any 
further  ceremony.  A  lease  therefore  was  first  granted  for  a  short 
period,  and  the  lessee  actually  entered  on  the  land  under  the  lease  ; 
then  the  fee  was  released  to  the  tenant  and  his  heirs ;  for  as  the 
release  operated  by  way  of  enlargement,  it  required  words  of  inhe- 
ritance to  be  added  to  the  gifL  A  reversion,- it  may  be  observed, 
was  as  otpable  of  being  granted  by  lease  and  release,  as  an  estate  in 
possession.  The  third  mode  of  conveyance  was  adapted  to  those 
cases  where  the  estate  was  actually  in  lease,  and  the  reversion  was 
to  be  conveyed  to  a  stranger.  Livery  of  seisin  could  not  be  made, 
because  the  tenancy  was  already  fiiU,  but  the  estate  passed  by  a 
mere  deed  of  grant,  to  which  however  the  attornment  or  consent  of 
the  tenant  was  essential,  whose  concurrence  has  in  later  times  been 
rendered  unnecessary  by  an  act  of  the  legislature.  Where  a  fine 
was  levied,  or  a  recovery  suffered  of  the  estate,  the  conusee  or  reco- 
veror  became  seised  of  the  legal  estate,  and  the  parties  equitably 
entitled  declared  the  uses  of  the  fine  or  recovery,  or  in  other  words, 
the  trusts  upon  which  the  conusee  or  recovcror  was  to  stand  seised 
of  the  estate,  by  parol,  writing,  or  deed,  as  fancy  dictated ;  some- 
times the  uses  were  declared  before,  and  sometimes  after  the  assur- 
ance— both  were  held  binding. 

6.  Where  the  estate  had  been  by  legal  conveyance  transferred  to 
a  person  to  uses,  equity  made  no  scruple  in  enforcing  the  trustee  to 
observe  the  uses.  The  estate  being  actually  divested  out  of  the 
owner,  it  was  not  necessary  to  exercise  the  power  of  the  court  over 
him,  and  as  the  feoffee,  &g.,  was  a  mere  trustee,  he  was  considered 
bound  under  all  circumstances  to  observe  the  will  of  his  donor, 
although  the  uses  were  unsupported  by  any  consideration.  This  is 
clearly  laid  down  by  St.  German,  who  says  that  when  an  use  is  in 
esse,  he  that  hath  the  use  may  of  his  mere  motion  give  it  away  if  he 
will  without  recompense,  as  he  might  the  land  if  he  had  it  in  jx)88es- 
sion.  But  he  took  it  for  a  ground  that  he  could  not  so  begin  an  use 
widiout  livery  of  seisin  or  upon  a  recompense  or  ground.  Therefore 
a  feoffinent  to  ^  to  the  use  of  B,  a  mere  friend  of  the  feoffor's,  who 
paid  no  consideration  whatever  for  the  estate,  was  binding,  and  A 
was  compellable  to  permit  B  to  receive  the  profits. 

7.  It  did  not,  however,  always  happen  that  the  estate  was  legally 
transferred  to  any  person  for  the  intended  uses.  Upon  a  sale,  it 
was  usual  for  the  owner,  in  the  first  instance,  to  agree  to  sell  the 
estate  to  the  purchaser.  This,  which  was  a  real  contract,  was 
termed  a  bargain  and  sale  ;  and  equity,  although  there  was  no  con- 
veyance, and  even  no  words  of  inheritance  in  the  contract,  converted 
the  seller  himself  into  a  trustee,  and  considered  him  to  stand  seised 
to  the  use  of  the  purchaser  in  f%e.     It  was,  in  fact,  originally  a  mere 
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contract  by  il  to  sell  his  estate  to  B,  although  in  process  of  time  it 
became  a  mode  of  conveyance,  and  equity  did  not  inquire  into  the 
amount  of  the  consideration.  In  other  instances  it  happened,  that  a 
man,  in  consideration  of  marriage,  or  of  his  regard  to  his  near  kin- 
dred, agreed  to  settle  his  estate  upon  them.  This  was  termed  a 
covenant  to  stand  seised,  and  in  this  case  also  equity  interj)osed  and 
considered  the  covenantor  to  be  a  trustee  for  the  persons  in  whose 
favour  he  had  agreed  to  settle  the  estate.  But  equity,  who  followed 
most  of  the  rules  of  the  civil  law,  refused,  as  we  have  seen,  to  inter- 
fere in  favour  of  an  imperfect  conveyance  where  the  agreement  was 
a  mere  nudum  pactum.  If  therefore  a  man  had  agreed  without  con- 
sideration to  convey  an  estate  to  a  stranger,  equity  would  not  have 
supported  the  bargain  and  sale ;  nor  did  the  judges  in  equity  run 
wild  as  to  covenants  to  stand  seised,  for  they  would  not  uphold  a 
covenant  to  settle  an  estate  on  a  distant  relation.  In  course  of  time 
it  became  a  settled  rule,  that  to  support  a  bargain  and  sale,  money, 
rent,  or  services  incident  to  tenure,  were  essential ; — ^to  ^uphold  a 
covenant  to  stand  seised,  the  consideration  must  have  been  marriage, 
or  natural  love  and  affection  to  a  legitimate  child,  brother,  nephew 
or  cousin.  In  order  to  comprehend  the  doctrines  which  we  shall 
hereafter  have  occasion  to  discuss,  it  will  be  here  necessary  to  observe 
that  a  consideration  was  only  required  where  the  inheritance  remained 
in  the  contracting  party  ^  for  these  equitable  notions  introduced  in  later 
times  a  division  of  conveyances  into  those  operating  by  transmutation 
of  possession,  and  those  not  having  that  operation.  The  first  were 
feoflfments,  fines,  recoveries,  and  leases  and  releases,  which  actually 
transferred  the  estate  at  law  to  the  nominee,  and  therefore  operated 
by  transmutation  of  possession.  The  others  were  bargains  and  sales, 
and  covenants  to  stand  seised,  which  did  not  divest  the  party  of  his 
estate  ;  but  merely,  in  equity,  made  him  a  trustee  for  the  person  to 
whom  he  had  sold  the  estate,  or  on  whom  he  had  agreed  to  settle  it. 

8.  But  equity  did  not  hold  that  the  uses  should  bind  the  land 
under  all  circumstances ;  on  the  contrary,  it  was  considered  essential 
to  the  raising  of  a  use  that  there  should  be  confidence  in  the  person, 
and  privity  in  the  estate  of  the  feoffee.  The  first  rule  excluded  the 
King,  who  could  not  by  reason  of  his  dignity  be  a  trustee ;  also  a 
person  who  purchased  the  estate  from  the  feoffee  without  notice ;  for 
although  in  the  latter  case  the  privity  of  estate  subsisted,  yet  there 
was  no  confidence  in  the  person :  the  other  rule  excluded  jiersons 
coming  to  the  estate  by  wrong,  as  a  disseisor,  or  a  feoffee  of  tenant 
for  life.  As  to  confidence  in  the  person,  it  was  at  first  held  that  the 
feoffee  only  was  bound  by  it,  and  that  a  subpoena  did  not  lie  against 
his  heir,  who  therefore  held  discharged  of  the  use.  But  a  more 
liberal  construction  was  soon  adopted.  And  it  was  ruled  not  only  that 
the  heir  was  bound,  but  that  all  who  came  in  under  the  feoffee  by  con- 


CH.  1.  S.  1.^  CREATION   OF   POWERS.  7 

veyance  without  consideration,  or  even  with  consideration  whore  they 
had  notice  of  the  use,  were  bound  by  it,  as  in  either  case  it  was  against 
equity  and  good  conscience  to  retain  the  estate  against  the  cestui  qtie 
use ;  and  this  rule  still  prevails  under  the  modem  name  of  trusts. 

9.  As  to  the  quality  of  uses,  the  maxims  of  the  common  law,  in 
r^ard  to  descents,  possessiofratris^  &c.  were  strictly  adhered  to ;  and 
even  particular  custcxns,  for  instance,  gavelkind  and  borough-english, 
were  adopted  by  analogy ;  but  uses  were  not  deemed  subject  to  either 
dower  or  curtesy,  neither  could  they  be  extended  on  a  judgment,  nor 
escheat  for  want  of  heirs  of  the  cestui  que  use.  In  consequence  of 
uses  not  being  subject  to  dower,  it  became  usual,  on  a  marriage,  for 
the  wife's  friends  to  require  the  husband  to  take  a  conveyance  to 
himself  and  his  wife  of  some  specific  lands,  as  a  provision  for  her 
after  his  death ;  this  was  the  origin  of  jointures. 

10.  To  remedy  the  inconveniences  which  arose  out  of  this  revolu- 
tion in  the  law  of  real  property,  the  l^islature  frequently  interposed. 
The  estate  was  made  liable  to  the  judgments  of  the  cestui  que  use,  and 
even  a  legal  power  of  disposition  over  the  estate  was  given  to  him. 
This  increased,  instead  of  diminishing,  the  evils.     Clashing  disposi- 
tions of  property  were  made  by  the  feoffee  and  his  cestui  que  use,  and 
a  ready  door  was  thus  opened  to  fraud.     At  length  it  was  thought, 
that  "  if  the  possession  might  be  joined  to  the  use  all  would  go  well ;" 
and  more  particularly  that  the  testamentary  power  of  disposition 
which  had  crept  in,  and  of  which  Henry  the  Eighth  sorely  com- 
plained, by  reason  of  his  loss  of  wardships,  would  be  destroyed. 
Accordingly  by  the  27  H.  8,  c.  10,  called  the  Statute  of  Uses,  it 
was  enacted,  that  persons  having  any  use  in  lands  should  be  actually 
seised  of  the  legal  estate  of  the  persons  seised  to  their  use.     And  as 
it  was  foreseen  that  vesting  the  legal  estate  in  the  cestui  que  use  would 
let  in  many  women  to  dpwer,  for  whom  another  provision  was  already 
made,  it  was  provided,  that  a  woman  having  a  jointure  of  freehold, 
or  a  greater  estate  limited  to  herself  in  satisfaction  of  dower,  to  take 
effect  in  possession  on  her  husband's  death,  should  not  have  dower 
also,  unless  evicted  of  her  jointure ;  and  thus  a  jointure  was  made  a 
legal  satisfaction  of  dower.     For  at  the  common  law  a  woman  could 
not  be  barred  of  dower,  although  a  provision  was  expressly  accepted 
by  her  in  lieu  of  it;  because,  first,  she  had  but  a  right  which,  not 
having  accrued,  could  not  be  barred ;  and  secondly,  it  was  a  freehold, 
in  satisfaction  of  which  no  collateral  thing  could  be  received ;  but 
the  strictness  of  the  common  law  in  this  respect  was  relaxed  by  the 
statute ;  and,  on  the  other  hand,  in  later  times  the  legislature  pre- 
vented a  wife  from  aliening  her  jointure,  unless  with  the  consent  of 
the  husband,  by  whom  it  was  made,  or  of  the  heirs  next  inheritable  to 
the  estate  in  jointure.     And  now  her  right  to  dower  has  been  placed 
by  the  legislature  upon  a  favourable  footing,  extending  alike  over 
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legal  and  equitable  estates  in  her  husband^  and  yet^  with  some  incon- 
sistency, her  right  has  been  placed  wholly  under  the  power  of  her 
husband. 

11.  It  has  been  quaintly  said  that  uses  were  by  the  Act  of  Henry 
the  Eighth,  with  an  indissoluble  knot,  coupled  and  married  to  the  land, 
which,  of  all  the  elements,  is  the  most  ponderous  and  immovable. 
It  would  seem  that  the  intention  of  the  statute  of  uses  was  to  crush 
uses,  but  not  to  interfere  with  the  new  modes  of  conveyance  which 
had  been  introduced;  for  as  the  use  would  the  moment  after  its 
creation  become  a  possession,  there  appears  to  have  been  no  object 
in  destroying  conveyances  to  uses,  imless  to  restore  in  their  full 
vigour  feoffments  with  livery  of  seisin.  Crushed  they  were  not,  as 
it  was  soon  settled  that  uses  might  still,  as  formerly,  be  raised,  upon 
which  however  the  statute  would  instantly  operate ;  but  neither  the 
legislature  nor  the  judges  admitted  uses  with  all  the  latitude  of 
construction  which  was  adopted  before  the  statute  of  uses.  Previously 
to  the  statute,  as  we  have  seen,  a  mere  contract  unenrolled  by  ^  to 
sell  his  estate  to  By  was  sufficient,  without  words  of  inheritance,  to  pass 
the  equitable  fee  to  the  vendee ;  but  the  legislature,  by  an  act 
passed  immediately  after  the  statute  of  uses,  which  however  did  not 
extend  to  covenants  to  stand  seised,  and  only  to  estates  of  freehold 
or  inheritance,  required,  that  to  transfer  the  legal  estate  by  force  of 
that  act,  such  contract  should  be  by  deed  enrolled.  And  the  judges 
resolved  that  words  of  inheritance  were  absolutely  necessary  to  pass 
the  fee  at  law.  At  this  day,  it  is  clear  that  a  mere  contract  to  sell 
for  a  valuable  consideration  paid,  importing  a  future  conveyance^ 
would  not  raise  a  use  in  the  purchaser  so  as  to  attract  the  statute, 
although  by  deed  enrolled  and  containing  words  of  limitation ;  but 
still  it  would,  in  the  view  of  modem  equity,  convert  the  vendor  into 
a  mere  trustee  for  the  purchaser,  and  entitle  ^m  to  call  for  a  regular 
conveyance. 

12.  Covenants  to  stand  seised,  which  were  not  then  much  in  use, 
were  not  included  in  the  provision  for  enrolment,  principally  on  the 
ground  that  marriage,  which  was  the  leading  consideration  to  support 
them,  was  an  open  and  solemn  act;  and,  therefore,  the  same  notoriety 
was  not  required  as  in  the  case  of  a  common  contract.  So  declara- 
tions of  uses  of  fines  and  recoveries  were  not  required  to  be  enrolled; 
because  the  estate  was  vested  in  the  conusee  or  recoveror,  by  the 
solemn  transaction  of  the  fine  or  recovery,  which  at  least  was  equi- 
valent to  livery  of  seisin,  and  the  anxiety  of  the  legislature  appears 
only  to  have  extended  to  the  transfer  of  the  legal  estate,  and  not  to 
the  mode  by  which  uses  were  raised  out  of  the  seisin  so  created. 
With  the  assistance  of  this  legislative  measure,  it  seems  to  have  been 
considered  that  all  conveyances  would  either  be  by  feoflment  with 
livery  of  seisin — ^by  fine  or  recovery — by  lease  and  release,  with  an 
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actual  entry  by  the  lessee  previous  to  the  release — by  grant  to  a 
stranger,  with  the  attornment  of  the  tenant — by  bargain  and  sale 
openly  enrolled — or  by  covenant  to  stand  seised  upon  the  solemniza- 
tion of  a  marriage.  Chattel  interests,  which  had  then  become  fixed 
and  permanent,  were  held  not  to  be  included  in  the  statute  of  enrol- 
ments; and,  consequently,  bargains  and  sales  for  years  did  not  require 
to  be  enrolled.  This,  as  we  shall  presently  see,  introduced  a  secret 
mode  of  conveyance  contrary  to  the  intention  of  the  legislature. 

13.  To  the  raising  of  a  use  which  the  statute  will  turn  into  a 
possession,  it  is  necessary  that  there  should  be,  1st,  one  person 
seised  to  the  use  of  another,  in  esse ;  and  2dly,  a  use  in  esse,  but  * 
whether  it  is  limited  in  possession,  remainder,  or  reversion,  is  im- 
material. Thus,  where  a  man,  for  a  valuable  consideration,  con- 
tracts to  sell  an  estate  to  another  in  fee,  which  contract  is  properly 
enrolled,  or,  as  we  now  term  it,  conveys  his  estate  by  bargain  and 
sale  enrolled,  equity  instantly  fastens  on  the  cons(»ence  of  the  vendor, 
and  holds  him  to  be  a  trustee  for,  or  to  be  seised  to,  the  use  of  the 
vendee  or  bargainee :  here  then  the  requisites  concur :  there  is  a 
person  seised  to  the  use  of  another,  to  whom  a  use  in  possession  is 
limited ;  immediately,  therefore,  on  the  enrolment  of  the  deed,  the 
legal  estate,  by  force  of  the  statute  of  uses,  vests  in  the  bargainee 
as  effectually  as  it  would  have  done  at  common  law  by  a  feoffinent, 
accompanied  with  livery  of  seisin  or  corporal  delivery.  Had  it  not 
been  for  the  statute  of  enrolments,  the  legal  estate  would  have 
vested  in  him  upon  the  execution  of  the  deed. 

14.  After  much  perplexity,  it  became  by  degrees  a  settled  point,  that 
a  use  could  not  arise  out  of  a  use  ;  and  it  is  at  this  day  too  firmly  settled 
to  be  even  questioned.  For,  it  is  said,  the  use  is  only  a  liberty,  or 
authority,  to  take  the  profits ;  but  two  cannot  severally  take  the  profits 
of  the  same  land,  therefore  there  cannot  be  a  use  upon  a  use.  Perhaps, 
however,  there  is  not  another  instance  in  the  books  in  which  the 
intention  of  an  act  of  parliament  has  been  so  little  attended  to.  It 
has  frequently  been  observed  by  high  authority,  that  there  is  no 
magic  in  words.  When  therefore  the 'act  said  that,  where  one 
person  was  seised  to  the  use  of  another,  the  legal  estate  should  be 
transferred  to  the  cestui  que  use ;  it  meant  that  the  person  to  whom 
the  estate  belonged  in  conscience  should  be  invested  with  the 
legal  right  to  it.  Now,  if  the  estate  was  conveyed  to  -4.  to  the  use 
of  By  in  trust  for  C,  Cwas  the  person  entitled  to  the  possession 
of  the  estate,  and  A  was  evidently  seised  to  his  use,  as  it  appeared 
by  the  deed  itself,  that  the  possession  was  not  intended  to  remain 
in  B;  and  there  is  nothing  in  the  act  to  prevent  the  possession 
vesting  in  C  And,  at  least,  it  might  have  originally  been  held 
without  any  violation  of  principle,  that  the  statute  first  executed  the 
possession  in  B,  and  then  again  in  C;  for,  admitting  that  it  was 
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necessary  to  first  vest  the  possession  in  the  use  limited  to  By  it  would 
be  difficult  to  discover  any  thing  in  the  act  which  prevented  the 
possession  given  by  the  statute,  from  immediately  transferring  itself 
from  B  to  C.     This  could  be  effected  by  two  deeds>  and  why  not  by 
one  and  the  same  deed?  Nor  am  I  satisfied  that  the  judges  intended 
to  hold  generally  that  a  use  upon  a  use  was  void.     They  were  of 
opinion,  indeed,  that  if  -^4,  in  consideration  of  money  paid  by  jB, 
bargained  and  sold  land  to  jB  to  hold  to  him  and  his  heirs,  to  the  use 
of  the  feoffee  for  life,  in  tidl,  or  in  fee,  or  to  the  use  of  a  stranger, 
the  uses  were  void,  and  B  should  be  seised  in  fee,  because  the  con- 
sideration  and  sale  implied  the  use  should  be  solely  in  him  in  fee.     The 
limitation  was  deemed  repugnant  to  the  habendum.     But  suppose  it 
to  have  been  expressed  in  the  bargain  and  sale,  that  the  money 
belonged  to  C,  and  was  paid  by  B  on  his  behalf,  and  the  habendum 
had  been  to  B  in  fee,  to  the  use  of  C  in  fee ;  it  does  not  appear  to 
have  been  settled  that  the  use  to  C  would  not  have  been  executed  by 
the  statute,  although  clearly  a  use   upon  a  use.     The  law  must, 
however,  at  this  day,  be  considered  to  embrace  every  case.     This 
rule  should  never  be  lost  sight  of.      Where  the  legal  estate  is 
vested  in  any  person  by  a  conveyance  operating  by  transmutation 
of  possession  as  a  feoffment,  or  lease  and  release,  the  first  use  will 
attract  the  statute  ;  therefore  a  conveyance  by  feoffment  or  lease  and 
release  to  A  and  his  heirs  to  the  use  of  him  and  his  heirs,  will  give 
him  the  legal  estate.     Tliis  indeed  has  been  doubted,  but  the  doubt 
is  not  well  founded.     Where  the  legal  estate  is  not  intended  to  vest 
in  the  feoffee,  or  releasee,  the  habendum  in  the  feoffment  or  release 
should  be  unto  (and  not  unto  and  to  the  use  of)  the  feoffee,  &c.,  and 
his  heirs  to  the  uses. 

15.  It  appears  to  have  been  a  favourable  exception  out  of  this  rule, 
that  upon  a  bai^ain  and  sale,  a  rent  may  be  reserved  out  of  the  estate 
of  the  bargainee,  and  will  not  be  deemed  a  use  upon  a  use :  And  we 
may  observe  that  whatever  words,  upon  valuable  consideration,  would 
have  raised  a  use  at  common  law,  will  amount  to  a  bargain  and  sale 
within  the  statute.  Therefore,  if  a  man,  by  deed  indented  and 
enrolled,  covenant  for  valuable  consideration,  to  stand  seised  of  lands 
to  the  use  of  another,  this  is  a  good  bargain  and  sale.  So  a  con- 
veyance for  money  by  the  word  dedi,  if  the  deed  be  enrolled. 

16.  It  follows  from  what  has  been  said,  that,  after  the  statute  of 
the  27  H.  8,  the  conveyances  before  in  use  still  remained,  and  the 
act  had  its  fidl  operation  on  them.  They  were,  as  before,  divided 
into  two  sorts ;  first,  those  operating  by  transmutation  of  possession, 
which  were  feoffinents,  lease  and  release,  fines,  and  recoveries; 
secondly,  those  not  having  that  operation,  viz.  bargains  and  sales, 
and  covenants  to  stand  seised.  Upon  the  former  no  difficulty  arose, 
they  actually  transferred  the  estate  at  law  to  the  feoffee,  releasee. 
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coDusee,  or  recoveror ;  and  if  no  use  was  declared,  they  had  wholly 
a  legal  operation,  and  derived  no  aid  from  the  statute,  unless  where 
the  lease  for  a  year  was  a  bargain  and  sale,  and  even  there  the 
statute  only  assisted  in  the  transfer  of  the  estate  for  the  term,  and 
the  release  to  the  lessee  in  fee  operated  at  common  law.    If,  however, 
uses  were  declared  upon  any  of  these  conveyances,  the  statute  was 
then  attracted,  and  the  legal  estate  in  the  feoffee,  &c.,  was  instan- 
taneously vested  in  the  cestui  que  use.     Declarations  of  uses  of  fines 
and  recoveries  became  now  more  frequent ;  and  it  was  in  a  subse- 
quent reign  enacted  by  a  statute,  called  the  statute  of  frauds,  that 
they  should,  in  order  to  prevent  perjury,  be  in  writing,  and  signed 
by  the  parties  making  the  declaration.     The  same  statute  required 
all  conveyances  to  be  in  writing.     The  principal  rules  in  regard  to 
declarations  of  uses  were,  that  they  might  be  made  as  well  before  as 
after  the  assurance :  that  if  made  before  the  assurance,  they  could 
not  be  varied  after  it :  that  as  a  woman  might  join  with  her  husband 
in  the  principal  assurance,  viz.  the  fine  or  recovery,  she  might  also 
join  in  the  declaration ;  and  that  her  assent  would  be  implied  in  a 
declaration   by  her  husband  alone,   unless  her  dissent  appeared, 
although  the  rule  was  otherwise  as  to  a  declaration  by  the  wife 
alone :  that  persons  having  different  interests  might  declare  the  uses 
accordingly. 

17.  The  conveyance  by  lease  and  release  was  still  used,  and 
becuae  in  effect  a  new  mode  of  conveyance.  For  as  the  statute  of 
eni^lments  did  not  extend  to  bargains  and  sales  for  years,  it  was 
discovered  that  a  secret  bargain  and  sale  to  one  for  years,  gave  him 
the  use  under  the  general  rule  of  equity,  and  the  legal  estate  by 
force  of  the  statute  of  uses;  and  after  some  difficulty  it  was  con- 
sidered that  the  legal  estate  so  vested  in  him,  rendered  him  capable 
of  accepting  a  release  without  the  necessity  of  a  previous  actual 
entry.  Thus  a  conveyance  by  lease  and  release  which  were  executed 
at  the  same  time,  and  were  frequently  contained  in  the  same  deed 
(in  which  case  the  law  presumed  priority  in  the  lease  for  a  year), 
transferred  the  estate  as  effectually  as  a  feoffment  with  livery  of 
seisin,  not  speaking  with  reference  to  disseisin,  &c.,  or  a  bargain  and 
sale  enrolled ;  and  thus  a  secret  mode  of  conveyance  was  established 
which  has  now  become  the  universal  assurance  of  the  realm.  Re- 
leasees to  uses  cannot  by  disagreement  defeat  the  uses,  for  the  seisin 
vests  in  them,  and  instantaneously  serves  the  uses,  which  are  vested 
in  the  cestids  que  use,  until  disagreement.  The  estate  vested  in  the 
releasees  has  therefore  served  its  office,  and  a  waiver  by  them  would 
be  inoperative.  The  cestui  que  use  can  disagree,  but  the  use  is  in 
him  before  agreement  or  entry.  Conveyances  not  working  by  trans- 
'  mutation  of  possession,  still  operated  in  the  first  instance  in  equity, 
although  immediately  after  their  execution  the  legal  estate  was 
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vested  in  the  bargainee  or  covenantee  by  force  of  the  statute  of 
uses.  To  give  effect  to  them^  it  was  essential,  as  formerly,  that  the 
person  executing  them  should  be  capable  of  standing  seised  to  a  use, 
and  that  there  should  be  a  sufficient  consideration.  In  regard  to  the 
first,  the  only  question  in  modern  times  upon  that  head  is,  whether 
corporations  can  convey  by  bargain  and  sale,  and  it  seems  that  tiiey 
may.  In  regard  to  the  latter,  to  raise  a  use  under  a  covenant  to 
stand  seised,  tiie  consideration  must  still  be  blood  or  marriage.  A 
use  to  a  stranger  cannot  be  ndsed  by  such  a  conveyance,  nor  a  power 
to  a  stranger,  nor  even  a  power  to  be  executed  in  favour  of  a 
stranger;  because  the  bargainor  himself  is  seised  to  the  use,  and 
consequentiy  tiie  use  to  the  bargunee  is  the  first  use,  and  attracting 
the  statute  exhausts  its  operation  to  the  extent  of  the  estate  limited. 
And  in  covenants  to  stand  seised  the  covenantee  does  not  take 
the  estate,  but  is  merely  the  person  with  whom  the  covenantor 
engages  that  ke  will  stand  seised  to  the  uses.  The  uses,  therefore, 
are  served  out  of  the  seisin  of  the  covenantor  in  the  same  manner  as 
uses  are  served  out  of  tiie  seisin  of  a  bargainor,  and  consequentiy  a 
covenant  to  stand  seised  to  the  use  of  A^  who  should  stand  seised  to 
tiie  use  of  B,  would  be  void  at  law  as  to  jS.  These  restrictions  soon 
put  an  end  to  tiiis  mode  of  conveyance,  for  if  contingent  remainders 
were  raised  by  it  to  the  children  of  the  marriage,  the  conunon 
limitation  to  trustees  to  support  tiiem  could  not  be  inserted  unless 
to  persons  within  the  consideration  of  blood,  nor  could  the  common 
power  of  leasing  be  reserved.  This  mode  of  conveyance,  therefore, 
has  long  fiJlen  into  disuse,  altiiough  it  was  still  necessary  to  know 
the  properties  of  it;  because  an  informal  instrument,  intended  to 
have  a  different  operation,  might  in  favour  of  the  intention  have 
been  construed  a  covenant  to  stand  seised,  where  there  was  a  suffi- 
cient consideration(a). 

18.  At  tiie  risk  of  repetition  we  may  still  consider  the  operation 
of  the  important  conveyance  by  lease  and  release.  A  lease  and 
release,  as  we  have  already  seen,  may  operate  wholly  by  the  common 
law,  or  partiy  by  the  common  law  and  partly  by  the  statute.  Tenant 
for  years,  or  for  a  less  period  than  a  year,  or  at  will,  was  capable  of 
accepting  a  release  of  tiie  freehold ;  but  a  mere  tenant  at  sufferance, 
or  an  under-lessee,  was  not.  But  before  an  entry  the  lessee  had  but 
an  interesse  termini,  an  interest  of  a  term  and  no  possession,  and 
tiierefore  was  not  capable  of  receiving  a  release  by  way  of  enlarge- 
ment of  his  estate ;  because  such  a  release  cannot  work  without  a 
possession,  and,  until  tiie  lessee  enters  or  the  lessor  waives  the 
possession,  the  reversion  is  not  divided,  and  consequentiy  there  is 
no  reversion  to  grant ;  and  the  law  remained  unaltered  until  a  recent 

(a)  This  is  fully  considered  in  the  Author'is  n.  to  Giib.  UseS;  251. 
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statute,  to  which  oar  attention  will  presently  be  drawn,  except  that 
the  necessity  of  attornment  was  taken  away  by  the  statute  of 
4  Anne,  c.  16,  s.  9 ;  so  that  if  a  man  seised  in  fee  leased  the  land 
to  A,  for  years,  who  entered,  and  then  the  lessor  released  the  fee  to 
him,  the  deeds  operated  wholly  at  common  law,  although  if  any 
nses  were  declared  on  the  fee  so  Tested  in  him,  in  favour  of  other 
persons,  they  will  be  executed  by  the  statute ;  but  the  student  will 
observe  that  the  statute  has  in  this  case  no  operation  in  creating  the 
estate,  but  only  in  executing  uses  declared  on  the  estate  raised  by 
the  conunon  law  conveyance.  So  after  a  lease  for  years,  under 
which  the  lessee  had  entered,  the  reversion  might  be  granted  to  a 
stranger,  and  the  attornment  of  the  lessee  was  not  necessary.  It 
remains  only  on  this  head  to  observe,  that  to  the  validity  of  a  release 
at  common  law,  it  was  not  necessary  that  the  estate  to  be  enlai^ed 
should  be  actually  in  possession ;  but  only  that  it  should  be  a  vested 
estate,  severed  from  the  reversion.  If  a  man  made  a  lease  for  years, 
the  remainder  for  years,  and  the  first  lessee  entered,  a  release  to  him 
in  remainder  for  years  was  good  to  enlarge  his  estate. 

19.  Thus  the  law  seems  to  have  stood  before  the  statute  of  uses; 
and  a  conveyance  by  lease  and  release  was  not  an  unusual  convey- 
ance, where  the  parties  wished  to  avoid  the  ceremony  of  livery  of 
seisin.  A  common  law  lease  for  a  short  period  was  executed, 
whereupon  the  lessee  innnediately  entered;  a  reversion  thus  became 
vested  in  the  lessor,  divided  from  the  term,  which  he,  on  the  same 
day,  granted  to  the  lessee.  After  the  statute  it  became  an  opinion, 
that  if  a  lease  for  years  was  made  upon  a  valuable  consideration,  a 
release  might  operate  upon  that  without  an  actual  entry  of  the  lessee, 
because  the  statute  did  execute  the  lease,  and  raised  a  use  presently 
to  the  lessee.  Sir  Francis  Moore  was  the  first  who  practised  this 
way.  Noy  was  however  of  opinion,  that  this  conveyance  by  lease 
and  release  could  never  be  maintained  without  an  actual  entry  of 
&e  lessee.  But  it  has  long  been  firmly  settled,  that  under  the 
bargain  and  sale  the  estate  is  executed  and  vested  in  the  lessee  for 
years  by  the  statute,  and  is  divided  from  the  reversion,  and  not 
like  to  a  lease  for  years  at  the  common  law ;  for  in  that  case  there 
was  no  apparent  lessee,  until  he  entered.  But  here,  by  the  opera- 
tion of  the  statute,  it  absolutely  and  actually  vested  the  estate  in 
him,  as  the  use,  but  not  to  have  trespass  widiout  entry  and  actual 
possession. 

20.  A  lease  and  release  at  this  day  therefore  operate  as  a  con-- 
veyancCy  partly  under  the  statute  and  partly  at  common  law.  The 
lease  for  a  year  is  a  bargain  and  sale  under  the  statute,  and  by  force 
of  the  statute,  the  lessee  without  entry  immediately  takes  a  vested 
estate  divided  from  the  reversion,  and  is  capable  of  accepting  a 
release  operating  by  way  of  enlargement  of  the  reversion.     The 
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release  operates  as  formerly,  wholly  at  the  common  law.  If  uses 
are  declared  on  the  seisin  of  the  releasee,  they,  as  we  have  seen,  will 
be  executed  by  the  statute.  Thus  a  lease  and  release  as  a  mode  of 
conveyance  became  tantamount  to  a  feoffment,  and  like  that  operated 
by  transmutation  of  possession.  A  consideration,  we  have  seen,  was 
essential  to  the  validity  of  the  lease,  where  it  operated  as  a  bargain 
and  sale,  but  not  to  the  release.  The  only  difference  between  a 
lease  and  release  after  the  statute,  and  a  similar  conveyance  before 
the  statute,  was  that  the  latter  operated  wholly  at  the  common  law, 
whereas  the  former  to  the  extent  of  the  lease,  which  is  the  founda- 
tion of  the  assurance,  operated  under  the  statute,  and  vested  the 
estate  in  the  lessee  before  entry.  Where  the  lease  was  not  a 
bargain  and  sale,  but  a  common  law  demise,  the  conveyance  was 
in  nowise  distinguishable  or  different  from  a  lease  and  release 
before  the  statute. 

21.  A  conveyance  by  lease  and  release  is  like  a  bargain  and  sale, 
and  covenant  to  stand  seised,  what  is  termed,  an  innocent  convey- 
ance. It  did  not,  therefore,  create  a  discontinuance,  or  operate  as 
a  forfeiture,  or  destroy  a  contingent  remainder,  although  it  might 
exclude  a  contingent  remainder,  by  uniting  the  particular  estate 
with  the  reversion.  Its  operation  on  powers  will  be  considered  in 
the  proper  place. 

22.  The  cdn»deration  under  a  bargain  and  sale  must,  as  formerly, 
be  valuable,  but  it  is  not  necessary  that  it  should  be  pecuniary ; 
a  pepper-corn  rent  reserved  is  a  sufficient  consideration.  A  bar- 
gain and  sale,  therefore,  became  only  the  shadow  of  what  it  was. 
The  most  trifling  consideration  was  sufficient  to  support  it.  Five 
shillings  was  the  sum  generally  stated,  and  although  even  that  was 
never  actually  paid,  yet  proof  to  the  contrary  was  inadmissible; 
but  bargains  and  sales  were  not  more  adapted  to  complicated  settle- 
ments tiian  covenants  to  stand  seised,  for  as  it  was  necessary  that 
every  person  taking  an  estate,  should  by  himself  or  his  agent  pay  a 
consideration  for  it,  limitations  to  persons  not  in  esse  could  not  be 
introduced  in  bargains  and  sales  any  more  than  powers  to  lease,  &c. 
When  the  stamp  duties  were  insignificant,  it  was  usual  on  purchases 
to  have  the  conveyance  by  lease  and  release,  accompanied  by  a 
bargain  and  sale  enrolled;  but  of  course  tliis  practice  has  long 
ceased.  The  effect  of  the  statute  of  enrolments,  it  should  be  ob- 
served, was  to  stop  the  operation  of  the  bargain  and  sale  until 
enrolled,  although,  after  the  ceremony  is  performed  within  the  time 
limited,  the  deed  operates  by  relation  from  the  time  of  tlie  execution; 
so  much  so  as  to  avoid  the  mesne  incumbrances  of  the  bargainor,  and 
to  let  in  those  of  the  bargainee.  We  shall  presently  see  how  these  f 
conveyances  stand  at  this  day. 
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23.  The  statute  has  two  provisions  for  the  execution  of  rents : — 
the  first,  for  rents  in  esse  limited  to  uses,  which  are  executed  in  the 
same  maimer  as  uses  of  corporeal  hereditaments; — the  other,  for 
rents  limited  in  use  out  of  the  seisin  in  the  land  of  some  other 
person,  e.  g.  where  any  person  stands  seised  of  any  lands,  to  the 
use  that  some  odier  person  may  receive  a  rent  thereout,  which  the 
statute  executes  in  the  same  manner  as  if  a  sufficient  grant  had 
been  made  to  him  by  the  person  seised  to  the  use,  and  gives  the 
cestui  que  use  a  power  of  distress.     This  clause  relates  as  well  to 
rents  limited  since  the  statute,  as  to  rents  then  in  esse^  therefore  if 
lands  be  conveyed  to  A  and  his  heirs,  to  the  use  that  B  and  his 
heirs  may  receive  a  given  rent,  the  use  will  be  executed  by  the 
statute;  but  any  ultejcipx:  :U8e  would  be  void.      Where  a  rent  is 
intended  to  be  limited  to  uses  in  strict  settlement,  it  is  desirable  to 
first  grant  it  to  a  stranger  in  fee,  to  the  intent  that  he  may  re-grant  it 
to  the  intended  uses ;  which  avoids  any  question,  whether  distinct 
rents  are  granted :  or  it  may  be  granted  to  a  stranger  to  the  uses 
at  once,  although  if  limited  by  way  of  use  to  the  stranger,  the  ulterior 
intended  uses  would  be  mere  trusts.     Where  a  conveyance  was  by 
lease  and  release  by  a  mortgagee  in  fee  and  the  ^person  entitled  to 
the  equity  of  redemption  unto  and  to  the  use  of^inortgagees  (who 
did  not  execute  the  deed),  with  a  power  of  sale  in  the  mortgagees  in 
case  of  default  in  payment,  but  upon  possession  of  the  lands  being 
taken  by  them,  it  was  agreed  by  all  the  parties  that  the.  same  should 
for  ever  thereafter  be  charged  with  the  payment  to  the  owner  of 
the  equity  of  redemption  of  40  /.  a  year,  recoverable  by  distress,  &c. : 
It  was  of  course  held  that  the  40  /.  a  year  was  not  a  good  reservation 
of  a  rent  as  it  was  not  reserved  to  the  legal  owner,  and  that  there 
was  no  giUQ^t  of  a  rentchaige  because  the  releasees  in  fee  did  not 
execute  the  deed,  but  it  was  held  to  be  a  valid  rent  created  by 
way  of  use,  and  was  not  open  to  the  objection  that  it  was  a  use  upon 
a  Use  (A).     But  a  rent  cannot  be  granted  by  a  bargain  and  sale, 
or  covenant  to  stand  seised,  that  is,  a  mere  bargain  and  sale,  for 
example,  of  a  new  rent  would  be  void ;  but  upon  a  conveyance  of 
the  estate  itself  by  bargain  and  sale,  a  rent  may  be  limited  out  of 
the  estate  created;   for  although  a  use   had  only  passed  by  the 
common  law,  yet  now  by  the  statute,  the  use  and  possession  pass 
together,  and  so  it  amounts  to  a  grant  of  the  land  itself;  and  the 
reservation,  as  if  out  of  the  estate  executed  by  the  statute,  will  not 
be  deemed  a  use  upon  a  use.     A  new  rent  may,  like  the  estate 
itself,  be  limited  to  commence  infuturo  within  the  line  of  perpetuity, 
because  it  has  no  existence  until  that  time,  and  so  there  is  no  sus- 
pension of  any  freehold ;  but  it  is  otherwise  where  an  old  rent  is 

(^)  QHlertson  v.  Richards,  4  Hurl.  &  Nor.  277  ;  5  H.  &  N.  i5Q. 
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granted  for  life,  or  in  fee,  to  commence  in  fvJtwrOy  for  there  the 
grant  is  void,  because  there  is  a  rent  in  esse,  and  the  freehold  of  that 
rent  would  be  suspended,  and  therefore  such  grant  is  void.  In  a 
mortgage  in  fee,  with  a  power  of  sale  in  the  mortgagees,  their  heirs 
and  assigns,  it  was  agreed  that  in  case  they  should  enter  into 
possession,  the  lands  should  stand  charged  with  40  /.  a  year  for  ever 
to  the  owner  of  the  equity  of  redemption,  his  heirs  and  assigns,  and 
this,  as  we  have  seen,  was  deemed  a  valid  use,  and  it  was  held  not  to 
be  void  as  too  remote,  for  the  _rfiRt  WAS  vested  in  the  ow-^r  in  fee, 
and  he  or  his  beirs  might  sell  it  or  release  it  at  their  pleasure.  A 
rent  in  fee  simple,  the  Court  said,  may  be  granted  to  a  man  and  his 
heirs  to  continue  for  ever.  Why  therefore  may  not  one  be  granted 
to  commence  at  any  time  however  remote  ?  It  is  only  a  part  of  the 
estate  in  fee  simple  of  the  rent.  A  perpetuity  arises  when  a  rent 
is  granted  to  a  person  who  may  not  be  in  esse  until  after  the,  line  of  per- 
petuity be  passed ;  but  when  the  estate  ^in  the  rent  is  vested  in  an 
existing  person,  and  his  heirs  in  fee  simple,  who  may  deal  with  it 
atds  or  tiieir  pleasure,  it  is  not  subject  to  the  objection  of  remoteness, 
notwithstanding  that  its^acVual  enjoyment  may  depend  upon  a  con- 
tingency which  may  never  happen,  or  may  happen  at  any  time, 
however  distant  (c).  This  is  an  important  distinction  in  tlie  law 
oFperpetuity,  but  it  was  not  necessary  for  the  decision  of  the  case. 
No  perpetuity  was  created  by  the  power  of  sale  in  the  mortgagees 
or  by  the  right  of  them  or  their  heirs  to  take  possession  of  the  land, 
but  in  exercising  that  right  they  took,  subject  to  a  perpetual  rent 
of  40  /.  a  year,  in  favour  of  the  mortgagor.  It  was  a  charge  on  the 
estate  and  had  no  tendency  to  a  perpetuity.  It  may  stiU  be  observed 
that  although  a  mere  tenancy  in  tail  in  land  be  created,  and  the 
reversion  be  left  in  the  donor,  yet  a  recovery  by  the  tenant  in  tail 
would  have  barred  as  well  the  estate  tail  as  the  reversion  over ;  yet 
a  bare  limitation  of  a  rent  upon  its  creation  to  one  in  tail,  without  a 
remainder  aver  in  fee,  will  not  enable  the  donee  to  acquire  more  than 
a  base  fee  in  the  rent,  determinable  upon  failure  of  the  issue  (d). 

24.  Springing,  shifting,  and  contingent  uses  and  powers,  were  ad- 
mitted with  nearly  the  same  latitude  as  before  the  statute.  Nor  is 
this  to  be  wondered  at,  for  although  uses  were  originally  creatures  of 
equity,  yet  long  before  the  statute  of  uses,  by  reason  of  the  previous 
acts  of  parliament  and  other  causes,  they  had  been  under  the  conu- 
sance of  the  common  law  judges ;  and  although  the  statute  of  uses 
executed  the  possession  to  the  use,  yet  the  property  and  quality,  as 
abstracted  from  the  possession,  was  not  drowned  in  the  possession, 
for  the  statute  only  imbued  the  possession  with  the  quality,  form, 
and  condition  of  the  use,  but  did  not  effect  any  alteration  in  the  mode 

(c)  Gilbertson  v.  Richards,  4  Hurl.  &  Nor.  (cO   See   further   and   Uie    aathorities» 

277 ;  5  H.  &  N,  4dd.  Sugd.  Qilb.  Uses,  193,  a. 
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of  limiting  and  raising  present  and  future  uses^  wliich  remained  as 
before.  Therefore  a  limitation  to  A,  to  take  effect  at  the  end  of  ten 
years,  or  a  ^t  to  ji^  in  fee,  with  a  proviso  shifting  it  to  jB  on  a  given 
event,  was  held  good.  So  a  power  to  the  grantor,  or  even  to  a 
stranger,  to  defeat  the  estates  in  the  settlement,  was  valid,  and  upon 
the  execution  of  it,  the  old  uses  ceased,  and  the  new  ones  arose. 
But  as  these  springing  and  shifting  uses  did  not,  like  estates  at 
common  law,  take  effect  by  way  of  remainder,  and  were,  speaking 
generally,  not  capable  of  being  destroyed,  it  was  thought  right  that 
they  should  rise  within  a  convenient  period,  not  tending  to  a  per- 
petuity, which  at  lei^th  was  fixed  at  a  life  or  lives  in  being,  and 
twenty-one  years  after  and  a  few  months,  allowing  for  gestation  and 
the  infancy  of  the  person  entitled.  And  any  springing  or  shifting 
use  limited  beyond  that  period  is  void,  unless  after  an  estate  tail, 
which  is  permitted ;  because  the  owner  of  the  estate  tail  may  at  any 
lime  bar  the  estate  tail,  and  all  the  remainders  and  future  uses 
depending  on  it  Powers,  too,  which  are  in  effect  future  uses,  were 
admitted  with  caution,  and  although  it  was  considered  incident  to 
every  power  that  the  donee  might  exercise  it  with  a  power  of  revo- 
cation, and  so  toiies  guotiesy  yet  if  he  did  exercise  it  without  reserving 
such  a  power,  he  could  not  revoke  it ;  and  the  reservation  in  the 
deed  creating  the  power  of  a  prospective  general  power  of  revocation, 
so  that  the  last  execution  only  might  operate,  was  considered  simply 
Toid.  A  great  desire  was  also  shown  to  assimilate  contingent  uses 
to  contingent  remainders,  and  render  them  subject  to  the  same  laws, 
and  this  so  £ftr  prevailed  that  contingent  uses,  similar  to  contingent 
remainders,  required  like  them  to  have  a  preceding  estate  of  free- 
hold to  support  them,  and  were  to  take  effect,  if  at  all,  eo  instanti 
that  the  preceding  estate  determined.  But  this  subject  of  springing 
and  shifting  uses  is  so  important  with  reference  to  our  investigation  of 
the  law  of  powers  that  I  must  reserve  it  for  a  separate  and  elaborate 
consideration. 

26.  As  before  the  statute  the  grantor  can  still  by  one  conveyance 
raise  a  particular  estate  to  hiniself  or  his  heirs ;  for  as  the  feoffee,  &c. 
takes  the  estate  in  the  first  instance,  and  the  use  is  served  out  of  his 
seisin,  the  rule  of  the  connnon  law  has  no  operation  in  this  case. 

27.  Powers  before  the  statute  were,  as  we  have  seen,  mere  directions 
to  the  trustee  of  the  legal  estate  how  to  convey  the  estate ;  in  truth, 
they  vrere  future  uses  to  be  designated  by  the  person  to  whom  the 
power  was  given ;  these  as  they  arose  equity  compelled  the  trustee 
to  observe,  and  when  conveyances  under  the  statute  of  uses  became 
established,  it  was  usual  to  reserve  or  limit  such  powers  as  the 
exigencies  of  the  case  required ;  thus,  powers  to  lease,  to  sell  or  ex- 
chaoge,  to  jointure,  to  charge  with  portions  for  younger  children,  or 
to  revoke  the  setticment  itself,  soon  became  usual.     In  the  reign  of 
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Elizabeth,  however,  it  was  insbted,  that  a  man  having  once  limited 
the  fee-simple  in  use,  could  not  reserve  a  power  by  a  future  act  to 
defeat  the  uses,  and  to  raise  new  ones  by  force  of  the  same  assurance ; 
for  as  the  statute  extinguished  the  use  in  the  possession,  it  could  no 
move  be  determined,  and  new  estates  created,  without  a  new  livery, 
than  an  estate  in  possession.  But  to  this  it  was  answered,  that  uses 
were  not  to  be  compared  to  the  land  itself,  being  cnere  accidents  in- 
herent to  the  possession,  and  built  thereon  by  civil  equity ;  and  that 
the  statute  only  imbued  the  possession  with  the  quality,  form,  and 
condition  of  the  use,  but  did  not  effect  any  alteration  in  the  mode  of 
limitii^  and  raising  present  and  future  uses,  which  remained  as 
before.  And  accordingly  Manwood  laid  it  down  in  Brent's  ease, 
that  although  the  possession  was  executed  to  the  use,  yet  the  pro- 
perty and  quality,  as  abstracted  from  the  possession,  should  not  be 
drowned  in  the  possession. 

28.  Powers  i^ter  the  statute  still  remained  as  mere  rights  of 
designation  which  bound  the  conscience  of  the  trustee,  and  the 
estates  to  "be  created  by  force  of  them  were  still  clearly  ,^i^r«  or  coa- 
tinffent  uses.  But  when  a  power  was  executed,  as  the  person  in  whose 
favour  the  appointment  was  made  became  invested  with  the  use,  he 
instantiy  gained  <the  legal  estate  by  force  of  the  statute.  Now,  to 
attract  the  legal  estate  under  the  statute,  it  is  necessary  that  there 
should  be  a  use  in  esse ;  whereas  the  uses  to  be  raised  under  powers 
are  not  in  esse^  or  defined,  but  until  ascertained  and  limited  under 
the  power  are  merely  tantamount  to  future  or  contingent  uses. 
What  operation  the  statute  had  upon  covitingent  uses  has  been  the 
subject  of  much  judicial  controvert,  and  dcQiands  our  particular 
attention. 

29.  Where  vested  uses  only  were  created,  the  operation  of  the 
act  was  simple.  If  a  feoffinent  was  made  to  J.  in  fee  to  the  use  of 
J9,  B  at  once  by  force  of  the  statute  took  the  legal  estate.  If  tlie 
uses  were  to  be  for  life,  remainder  to  C  in  fee,  they  took  the  legal 
estate  in  like  manner,  viz.  B  for  life,  and  C  in  fee.  A  limitation  to 
A  for  life,  remainder  to  his  first  and  other  imbom  sons  successively 
in  tail,  -remainder  to  ^  in  fee,  presented  more  difficulty,  because  the 
use  to  A  and  B  exhausted  the  entire  seisin  of  the  fee,  and  yet  it  was 
impossible  to  exclude  the  contingent  estates  to  the  sons  of  A.  The 
difficulty  was  avoided  by  considering  the  estate  to  be  vested  in 
A  and  B  sub  modoy  that  is,  subject  to  open  and  let  in  the  estates  to 
the  unborn  sons ;  and  as  they  were  within  the  power  of  the  tenant 
for  life,  who  might  by  a  tortious  act  exclude  them,  limitations  to 
trustees  during  the  life  of  the  tenant  for  life,  to  take  effect  upon  the 
determination  by  forfeiture  or  otherwise  of  his  life  estate,  were  in- 
troduced in  order  to  preserve  them,  and  such  a  limitation,  although 
it  appears  at  first  view  to  be  only  co-extensive  with  the  life  estate^ 
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was  after  great  consideration  held  to  be  a  vested  remainder.  Per- 
haps no  question  ever  occurred  on  which  the  judges  were  so  divided 
in  opinion :  some  held  that  the  estate  vested  in  the  first  cestui  que  use, 
but  subject  to  the  contingent  uses  which  should  be  executed  out  of 
kis  seisin  as  they  arose;  but  this  was  soon  over-ruled^  and  it  was 
determined  that  a  use  could  not  arise  out  of  a  use.  It  is  observable^ 
that  most  of  the  judges  who  espoused  the  first  opinion,  also  held 
that  the  contingent  uses  bound  the  land,  and  could  not  be  barred  by 
any  act  whatever ;  others  held  that  the  seisin  to  serve  them  was,  to 
use  tiieir  own  expressions,  in  nubibusy  in  mare,  in  terra,  or  in  custodia 
legis ;  they  also  seem  to  have  been  of  opinion  that  contingent  uses 
could  not  be  barred.  Again,  some  thought  that  the  trustees  were 
merely  pipes,  through  whom  the  estate  was  conveyed  to  the  uses  as 
they  arose ;  while  others  thought  that  so  much  of  the  inheritance  as 
was  limited  to  the  contingent  uses  remained  actually  vested  in  the 
feoffees  till  the  use  arose.  But  according  to  some  of  the  books,  tiie 
majority  of  the  judges  held,  that  there  remained  not  an  actual  estate, 
but  a  possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees  or  re- 
leasees to  uses,  to  serve  the  contingent  uses  as  they  arose.  And 
this  is  expressed  to  be  the  law  in  the  modem  works  written  upon 
uses.  Before  the  statute  of  uses  the  feoffees  to  uses  were  absolutely 
seised  of  the  l^al  estate,  and,  therefore,  if  cestui  que  use  levied  a 
fine,  or  executed  a  feofiment,  the  entry  of  the  feoffees  was  requisite, 
because  the  wrong  was  done  to  them ;  and  if  such  feoffees  were  dis- 
seised before  the  statute,  no  use  could  be  executed  after  the  statute, 
except  by  their  entry ;  for  the  statute  only  executed  those  uses  to 
which  any  person  was  seised,  which  they  who  were  disseised  of  course 
could  not  be.  This  led  to  the  notion  that  if  a  contingent  use  was 
divested,  an  actual  entry  was  necessary  to  revest  it,  although  a  right 
of  entry  was  sufficient  to  support  a  contiDgent  remainder  at  common 
law.  And  further,  that  by  force  of  the  scintilla  juris  the  feoffees 
might  enter  to  revest  the  contingent  uses,  and  by  a  parity  of  reason 
might  by  release,  feofiment  or  the  like,  destroy  their  scintilla,  and  so 
prevent  the  future  uses  from  rising.  In  later  times  it  has  been 
thought  that  the  prevailing  opinion  formerly  was,  that  it  was  essential 
that  there  should  be  a  seisin  in  some  person  to  serve  the  future  use 
at  the  time  of  its  rising,  and  that  therefore  a  possibility,  or  a  scintilla 
juris,  remained  in  the  feoffees  to  uses,  to  serve  the  future  uses,  which, 
unless  previously  disturbed,  took  effect  the  moment  a  future  use 
arose,  in  order  to  feed  and  bring  it  into  esse.  The  true  construction, 
however,  appears  to  be,  that  no  scintilla  whatever  remains  in  the 
feoffees,  but  that  upon  a  conveyance  to  uses,  operating  by  trans- 
mutation of  possession,  immediately  after  the  first  estate  is  executed,  the 
releasees  to  uses  are  divested  of  the  whole  estate ;  the  estates  limited 
previously  to  the  contingent  uses  take  effect  as  legal  estates,  the 
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contingent  uses  take  effect  as  they  arise  by  force  of,  and  relation  to, 
the  seisin  of  the  releasees  under  the  deed,  and  any  vested  remainders 
over  take  effect  according  to  the  deed,  subject  to  open  and  let  in  the 
contingent  uses.  This  if  established  would  at  once  overthrow  the 
fiction  of  scintilla  juris,  and  with  it  the  supposed  necessity  of  an 
actual  entry  to  revive  contingent  uses,  and  would  in  every  other 
respect  place  contingent  uses  on  the  footing  of  contingent  re- 
mainders. 

30.  This  subject  was  considered  with  great  care  in  former  editions 
of  this  work,  but  the  section  on  scintilla  juris  has  now  been  omitted,  for 
after  three  ineffectual  attempts  of  the  writer  to  obtain  legislative 
authority  on  this  point,  the  House  of  Commons  was  at  last  previdled 
upon  to  agree  with  the  House  of  Lords,  and  it  is  now  law,  that 
where  by  any  instrument  any  hereditaments  have  been  or  shall  be 
limited  to  uses,  all  uses  thereunder,  whether  expressed  or  implied  by 
law,  and  whether  immediate  or  future  or  contingent  or  executory, 
or  to  be  declared  under  any  power  therein  contained,  shall  take  effect 
when  and  as  they  arise,  by  force  and  in  relation  to  the  estate  and 
fleisin  originally  vested  in  the  person  seised  to  the  uses^  and  the  con- 
tinued existence  in  him  or  elsewhere  of  any  seisin  to  uses  or  scintilla 
juris  shall  not  be  deemed  necessary  for  the  support  of,  or  to  give  effect 
to,  contingent  or  future  or  executory  uses,  nor  shall  any  such  seisin 
to  uses  or  scintilla  juris  be  deemed  to  be  suspended  or  to  remain  or 
to  subsist  in  him  or  elsewhere.  This  sets  the  point  at  rest  and 
removes  all  difficulty  (e), 

31.  Another  effect  of  the  statute  of  uses  is,  that  where  a  use  is 
limited  to  several  unborn  persons  jointly,  they  will  take  the  legal  estate 
jointly,  although  bom  at  different  times ;  whereas  to  constitute  a  joint 
tenancy  at  law,  it  is  essential  that  the  unity  should  be  complete  in 
time  as  well  as  estate. 

32.  Resulting  uses,  too,  were  executed  by  the  statute  in  the  same 
maimer  as  estates  expressly  declared,  and  they  were  excepted  out 
of  the  statute  of  frauds,  which  required  declarations  of  uses  to  be  in 
writing.  Therefore  upon  a  conveyance  to  A  and  his  heirs,  to  the 
use  of  B  for  life,  the  reversion  in  fee  results  to  the  grantor  as  his 
old  estate,  and  the  statute  executes  the  use  according  to  its  quality, 
so  that  the  reversion  in  fee  remains  in  the  grantor  in  the  same  manner 
as  it  would  had  he  merely  made  a  lease  for  life  to  B ;  although, 
indeed,  a  conveyance  of  the  whole  fee  would  have  operated  as  a  re- 
vocation of  a  prior  will,  notwithstanding  that  the  grantor  continued 
in  of  his  old  reversion. 

33.  The  statute  of  uses  at  once  put  an  end  to  the  testamentary 
power  of  disposition  which  had  prevailed  over  uses ;  but  so  difficult 
18  it  to  overturn  the  settled  habits  of  mankind,  that  although  the 
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aTowed  object  of  the  act  was  to  destroy  this  privilege,  it  was  soon 
found  necessary  to  grant  a  limited  power  of  devising  by  will,  which 
was  enlarged  in  later  times  to  its  present  extent  The  operation  of 
the  act  was  thus,  in  some  measure,  restrained  by  the  legislature 
itself;  but  the  whole  effect  of  it,  in  extirpating  equitable  estates, 
was  subverted  by  the  courts  of  law  and  equity.  It  was,  as  we 
have  seen,  held  shortly  after  the  statute,  that  it  only  executed  the 
first  use,  or  that  a  use  upon  a  use  was  void.  Therefore  upon  a 
feoffinent  to  A,  to  the  use  of  B,  to  the  use  of  C,  the  statute  executed 
only  the  use  to  £,  and  the  use  to  Cdid  not  take  effect.  This 
secondary  limitation  frequently  arose  by  accident.  Thus  the  execu- 
tion of  a  power  only  confers  a  use ;  and,  therefore,  upon  an  appoint- 
ment to  ^  to  the  use  of  B,  the  use  of  A  was  served  out  of  the 
original  seisin,  and  B  took  nothing.  So  chattel  interests  in  esse 
were  held  not  to  be  within  the  statute  ;  and,  consequently,  an  assign- 
ment of  a  lease  to  il  to  the  use  of  B  was  void  as  to  jS,  and  vested  the 
estate  wholly  in  A.  These  rigid  rules  once  more  gave  a  pretext  to 
equity  to  interfere ;  and  in  both  cases  they  held  the  uses,  though 
void  at  law,  to  be  good  in  equity ;  and  Aus  uses  were  virtually 
revived  under  the  name  of  trusts.  Many  circumstances  conciured 
to  give  stability  to  this  new  usurpation  of  power.  Copyholds  were 
not  within  the  act,  and  yet  they  were  frequently  surrendered  to  one 
to  the  use  oi  another ;  and  here  equity  on  the  same  principle  inter- 
fered. Contracts  also  for  sale  of  estates  Qame  in  the  place  of  bar- 
gains and  sales,  and  although  courts  of  law  would  not  consider  them 
within  the  operation  of  the  statute  ;  because  not  made  and  enrolled 
according  to  the  statute  of  enrolments,  or  not  containing  words  of 
inheritance ;  yet  equity  considered  them  to  attach  so  firmly  on  the 
conscience  of  the  seller  as  to  convert  him  into  a  trustee  for  the  pur- 
chaser ;  and  they  accordingly  compelled  him  to  convey  the  estate 
to  the  purchaser  upon  payment  of  the  purchase-money.  Equity, 
extending  its  views,  would  not  even  suffer  its  own  creature,  although 
acted  upon  by  the  statute,  to  be  a  mean  of  fraud. — A  bargain  and 
sale  for  even  a  penny  consideration  was  good  at  law,  and  owed  its 
foundation  wholly  to  the  rules  of  equity ;  but  if  it  was  not  made 
for  a  substantial  consideration,  although  equity  could  not  after  the 
statute  impeach  its  force  as  a  transfer  of  the  estate,  yet  they  would 
relieve  against  it,  and  compel  the  bargainee  to  re-convey  the  estate 
to  the  bargainor.  By  degrees  a  regular  and  enlightened  system  of 
trusts  was  established ;  they  were  subjected  to  the  common  law  rules 
as  to  descents ;  they  were  deemed  capable  of  precisely  the  same 
limitations,  which  received  exactly  the  same  construction  as  limita- 
tions of  legal  estates,  e:Kcept  where  the  party  merely  gave  a  minute 
of  his  intention  and  referred  to  a  future  act,  in  which  case  the 
settlement  was  not  made  strictly  according  to   the  words,  but  in 
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conformity  to  the  presumed  intention.  When  settled,  the  entail 
was  barrable  by  the  equitable  tenant,  in  the  same  manner  as  if  he 
were  legal  tenant ;  although,  from  their  nature,  it  was  impossible  to 
consider  them  as  subject  to  tortious  acts;  therefore  the  fine,  or 
feoffment  of  equitable  tenant  in  tail,  would  not,  like  that  of  a  legal 
tenant  on  the  one  hand,  be  a  forfeiture,  nor  on  the  other  a  destruc- 
tion of  contingent  remainders.  In  the  few  instances  in  which  courts 
of  equity  were  themselves  too  strict,  the  legislature  itself  rendered 
the  system  uniform ;  and  thus  trust  estates  were  made  assets  in  the 
hands  of  the  heir,  and  subject  to  the  judgment  debts  of  the  cestui 
que  trust  Estates,  however,  were  held  not  to  escheat  for  want  of 
heirs  of  the  cestui  que  trust ;  because  the  lord  had  still  a  tenant  in 
the  trustee.  Curtesy  was  let  in  by  analogy  to  legal  estates,  although 
dower  was  by  some  anomaly  excluded.  The  rule  would  probably 
have  been  the  converse  of  this,  had  women  instead  of  men  presided 
in  the  Court  of  Chancery.  However,  this  has  been  corrected  by  the 
legislature,  but  at  the  same  time  dower  has  been  placed  wholly  in 
the  husband's  power,  whilst  tenancy  by  the  curtesy  remains  un- 
touched. 

34.  The  statute  is  generally  considered  as  having  had  only  the 
effect  of  enabling  the  conveyancer  to  shift  the  legal  estate  from  one 
to  another  by  mere  words,  in  a  way  which  ill  accorded  with  the 
common  law,  but  is  excellently  adapted  to  the  increased  opulence 
of  the  country.  It,  however,  also  gave  legal  effect  to  modifica- 
tions of  property,  which  were  repugnant  to  the  common  law  ;  but 
are  admirably  suited  to  the  varying  wants  and  wishes  of  mankind. 
It  has,  moreover,  had  the  beneficial  operation  of  introducing  an 
unrivalled  code  of  equitable  jurisprudence,  which  every  admirer  of 
the  law  of  real  property  must  wish  for  ever  to  remain  sacred,  and 
unconfounded  with  the  strict  rules  of  law.  In  comparing  what  the 
statute  was  intended  to  perform  with  what  it  actually  has  performed, 
one  can  hardly  doubt  that  almost  any  other  legislative  measure, 
which  opposed  the  confirmed  habits  of  the  people  in  disposing  of 
their  property,  would  have  led  to  the  same  results.  This  should 
operate  as  a  lesson  to  the  legislature,  not  vidnly  to  oppose  the  current 
of  general  opinion,  for  although  diverted  for  a  time,  it  will  ultimately 
regain  its  old  channel  in  spite  of  accumulated  acts  of  parliament, 
wHch  become  a  dead  letter,  and  have  a  strong  tendency  to  bring  the 
most  wholesome  laws  into  disrepute. 

33.  It  remains  to  glance  at  the  alterations  which  within  the  few 
last  years  have  been  made  in  tiie  law  regarding  the  transfer  of 
estates.  They  do  not  affect  the  nature  of  a  use,  or  the  manner  in 
which  uses  are  executed  by  the  statute;  but  they  do  materially  alter 
the  nature  of  the  conveyances  by  which  a  seisin  may  be  created,  or 
in  other  words,  an  estate  may  be  transferred  upon  which  uses  may  be 
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declared  which  the  statute  will  execute.     Fines  and  recoveries  are 
aboMed^  and  estates  tail  and  remainders  may  now  be  barred  hj 
deed  acknowledged  in  the  manner  and  with  the  consents  required  by 
statute.    Descents  are  also  altered,  and  the  half-blood  and  ascending 
line  are  admitted,  which  of  course  applies  as  well  to  uses  as  to  estates 
at  common  law,  and  the  power  of  devising  has  feeen  greatly  enlarged. 
A  feoffinent  no  longer  operates  tortiously,  but  only  as  an  innocent 
conveyance ;  and  contingent  remainders,  whether  ndsed  by  way  of 
use  or  not,  are  no  longer  dependent  on  the  continued  existence  of  the 
previous  estate,  but  are  capable  of  taking  effect  notwithstanding  the 
detennination  by  forfeiture,  surrender,  or  merger  of  any  preceding 
estate  of  freehold,  in  the  same  manner  as  if  such  determination  had 
not  happened  (y).     Terms  of  years  attendant  on  the  inheritance 
Iiave  been  extinguished,  with  a  limited  saving  of  present  rights.     In 
lien  of  the  bar  by  nonclaim  under  the  statute  of  fines,  and  the  tortious 
operation  of  a  feoffinent,  and  the  protection  afforded  by  attendant 
terms,  a  new  statute  of  limitations  has  shortened  the  period  allowed 
by  the  ancient  statutes  for  enforcing  outstanding  claims.     But  the 
most  important  alteration  as  regards  our  subject  is  that  which  affects 
the  common  conveyance  by  lease  and  release.     In  the  first  instance 
it  was  rendered  unnecessary  to  actually  execute  a  lease  for  a  year, 
although  it  was  made  necessary  in  the  release  to  refer  to  the  statute 
and  to  pay  the  stamp  duty  (ff) ;  then  a  lease  for  a  year  was  rendered 
altogether  unnecessary  (altiiough  the  stamp  duty  on  it  was  still 
retained),  for  all  corporeal  hereditaments  are,  as  far  as  regards  the. 
conveyance  of  the  immediate  freehold,  to  be  deemed  to  lie  in  grant  aa 
Well  as  in  livery  (A) ;  and  finally  the  stamp  duty  on  the  lease  for  a 
year  has  been  abolished  (t),  so  that  a  mere  release  with  its  own  proper 
stamps  only  now  operates  to  convey  the  freehold,  although  in  posses- 
sion, without  the  necessity  of  creating  a  divided  reversion,  just  as  the 
old  lease  and  release  did  under  the  old  law ;  and  the  uses  declared 
upon  such  a  transfer  have  exactly  the  same  operation  as  uses  for- 
merly had  where  the  release  was  grounded  upon  a  previous  lease 
for  a  year.     Still  the  student  will  find  it  necessary  to  follow  the  law 
in  its  various  changes,  in  order  to  thoroughly  understand  the  opera- 
tion of  conveyances  to  uses,  aa  well  before  as  since  the  statute 
of  uses. 

(/)  8  &  9  Vict  c  106,  B.  8,  vthich  ope-  (jr)  4  &  5  Vict,  c.  31.. 

ntoB  on  contiogent  remaioden  existing  at  (h)  8  &  0  Vict  c.  106. 

any  time  after  the  31  December  1844.  (t)  la  &  14  Vict.  c.  07,  B.  6. 
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SECTION  IL 

OF   SPRINGING,   SHIFTING,   AND   CONTINGENT   USES. 


to'  I  ^P^^*^^  9f  Convey(fnec9  tince  the 
5^  J     statute. 

6.  Shifting,  secondary,  and  springing  taes. 

7.  Shifting  or  secondary  uses, 

8.  These  uses  classed* 


jJJL^iT. 


Carew, 


10.  NieoUs  Y.  Shield. 

12,  Not  a  shifting  use  on  a  ihi/tlng  use. 

13.  Confined   roithin    rule    against   per- 

petuity* 
15.  Good  (rfter  estate  tail. 
17.  Immaterial  whether  limited   by 

deed  or  under  a  poxoer. 
18«  May  be  created  under  a  power, 
19.  Poioer  to  create  a  perpetuity  void. 

^^Springmg  uses. 


the 


23.  By  what  instruments  created, 

24.  Future  or  contingent  uses. 

26.  Adams  v.  Savage. 

27.  Rawley  y.  Holland. 

28.  Similarity  between  contingent  use  and 

a  contingent  remainder. 

29  ^ 

_  '  KPenhay  v.  Hurrell. 

30./  ^ 

32.  Where  uses  toUl  operate  as  contingent 

'    remainders. 

^'  \  Carwardine  v.  Carwardine. 

38.  Result. 

40.  Conditional  limitations. 

41 .  Grant  qfrent  in  fee  by  way  qfuse. 
48.  Exchanges. 

44.  Power  to  destroy  shifting  uses. 


To  the  observations  on  uses  I  may  add  a  further  view  of  the 
operation  of  the  statute  upon  springing,  shifting,  and  contingent 
uses.  The  operation  of  the  statute  in  setting  aside  the  rules  of 
law  was,  as  we  have  seen,  two-fold;  first,  in  the  transfer  of  the 
leffal  estate  by  a  mere  secret  deed;  secondly,  in  the  creation  of 
estates  not  allowed  ])y  the  common  law. 

1.  As  we  have  seen,  a  feoffinent  with  livery  of  seisin  was  essential 
at  common  law  to  transfer  an  estate  in  possession  from  one  to  another. 
After  the  statute,  the  mere  execution  of  a  covenant  to  stand  seised, 
bargain  and  sale,  or  lease  and  release,  by  the  operation  of  the  statute,  at 
once  vested  the  legal  estate  in  the  covenantee,  bargainee,  or  releasee. 
The  consequence  of  this  is,  that  a  man  may,  by  one  deed,  convey  an 
estate  through  the  medium  of  a  feoffee  or  releasee  to  the  use  of  him* 
self  and  another.  This  is  constantly  done.  In  the  common  case  of 
an  appointment  of  a  new  trustee,  where  it  is  wished  that  the  old  and 
new  trustee  should  be  joint  tenants,  the  old  trustee  conveys  to  A  and 
his  heirs,  to  the  use  of  himself  (the  old  trustee),  and  the  new  trustee 
and  their  heirs.  The  estate  passes  out  of  the  old  trustee  to  A  in  fee 
by  the  common  law,  and  the  use  vests  in  the  old  and  new  trustee, 
and  is  turned  into  a  possession  by  the  statute ;  without  whose  opera- 
tion two  distinct  conveyances,  with  livery  of  seisin  on  each,  would 
have  been  necessary,  one  to  vest  the  estate  in  A,  and  another  to 
convey  it  from  him  to  the  old  and  new  trustee.  But  this  double 
transfer  cannot  be  effected  by  a  bargain  and  sale,  because  that  gives 
only  a  use,  and  there  cannot  be  a  use  uj)on  a  use.     Nor  could  lease- 
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holds  be  thus  doubly  shifted  by  the  same  deed,  because  they  were 
not  within  the  operation  of  the  statute,  so  that  in  a  case  similar 
to  the  above,  two  deeds  were  necessary :  by  one,  the  estate  was  to 
be  assigned  to  A,  and  by  the  other,  he  was  to  re<-assign  it  to  the 
old  and  new  trustee.     This  was  the  only  mode  by  which  they  could 
be  msdejaint'tenants.    Of  course  the  old  trustee  might  have  assigned 
a  moiety  at  once  to  the  new  trustee ;  but  in  that  case,  they  would 
have  been  tenants  in  common,  and  on  the  death  of  either,  the  estate 
would  not  have  survived  to  the  other,  but  his  moiety  would  have 
vested  in  his  own  personal  representatives.    Fortunately  the  conunon 
law  did  not  require  livery  of  seirin  to  a  transfer  of  a  leasehold 
interest,  so  that  the  double  transfer,  in  cases  like  this,  only  occa- 
sioned the  expense  of  an  additional  and  very  short  deed,  for  the 
re-transfer  was  invariably  made  by  indorsement,  but  now  the  necessity 
of  two  deeds  no  longer  exists  {a). 

2.  Another  consequence  of  the  operation  of  the  statute  is,  that 
through  the  medium  of  a  feoffee  or  releasee,  a  man  may  convey  to 
his  wife,  although  at  common  law  she  was  incapable  of  accepting  a 
gift  inunediately  from  him  (&).  In  like  manner,  a  married  woman 
having  a  power  (which  is  only  a  right  to  limit  a  use)  may  appoint  to 
her  husband,  or  the  husband  may  appoint  to  the  wife  (c). 

3.  But  a  man  cannot  covenant  with  his  wife  to  stand  seised  to 
her  use,  because  he  cannot  covenant  with  her  for  the  reason  that 
Littleton  gives,  viz.  that  his  wife  and  he  are  but  one  person  in  the 
Uw(rf). 

4.  At  common  law  a  man  could  not  limit  a  remainder  to  himself,  nor 
could  he  limit  it  to  his  heirs,  foxjilius  est  pan  patris{e)*  Therefore, 
if  a  lease  were  made  to  A  for  life,  remainder  to  the  right  heirs  male  of 
the  body  of  the  lessor,  remainder  to  the  right  heirs  of  the  lessor  for 
ever,  the  limitations  to  the  heirs  would  be  void,  because  the  donor 
could  not  make  his  right  heir  a  purchaser  without  departing  toith  the 
whole  fee-simple  out  of  his  person  {f).  So  if  a  man  make  a  lease  for 
life,  the  remainder  to  himself  in  tail  or  in  fee,  the  remainder  is  void. 
Bat  as  Lord  C.  J.  Halo  observed,  in  all  cases  touching  uses  there  is 
great  difference  between  a  feoffinent  to  uses,  a  covenant  to  stand 
seised,  and  a  conveyance  at  the  common  law.  If  a  man  by  feoff- 
ment to  uses  conveys  lands  to  the  use  of  J.  S.  for  life,  he  may  remit 
the  use  to  himself  and  the  heirs  male  of  his  body  by  the  same  deed, 
and  so  alter  that  which  was  before  a  fee-simple,  and  turn  it  into 
another  estate ;  but  if  A  gives  land  to  B  for  life,  remainder  to  A  and 

(a)  32  &  23  Vict  e.  35,  s.  21.  (d)  Lltt   nbi  sup. ;  Madge  v.  Mndge, 

(6)  litt.  s.  16S ;  Co.  Litt  IIS  a ;  Mojse  Corny.  383. 
V.  Gylefl,  3  Vera,  385.  (e)  See  Champeraoo's  case,  4  H.  6, 10  b, 

(c)  See  Ditch  44^  and  see  Bunting  v.  pi.  6;  Earl  of  Bedford*s  case,  Mo.  718. 
Lepingwell,  4  Rep.  30 a;  Holder o.  Preston,  (/)  Qrcswold's  case,  Dy.  156a,  pi.  24. 

3  Wils.  400. 
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the  heirs  male  of  his  body,  because  a  man  camiot  give  to  himself, 
the  remainder  is  void,  for  a  man  cannot  convey  to  himself,  by  a  con- 
veyance at  the  common  law  (y).  And  in  Southcot  and  Stowel  (A), 
the  court  held,  that  though  at  the  common  law  a  man  cannot  be  donor 
and  donee  without  he  part  with  the  whole  estate,  yet  it  is  otherwise 
upon  a  conveyance  to  uses  (t). 

5.  The  student  must  cautiously  observe,  that  in  these  cases  the 
rules  of  law  still  remain  in  full  force  as  applicable  to  common-law 
conveyances,  by  which  the  estates  are  created  at  once,  and  not 
served  out  of  the  seisin  of  the  feoffee.  The  statute  has  given  one 
conveyance  the  same  operation  which  two  formerly  had,  and  there- 
fore conaidering  a  conveyance  to  uses  as  having  a  double  operation, 
the  strict  rules  of  law  remain,  even  in  regard  to  them.  This,  how- 
ever, at  first  sight  does  not  appear  to  be  the  case  on  a  covenant  to 
stand  seised,  for  a  man  may  covenant  to  stand  seised  to  the  use  of 
himself  in  tail,  and  tiie  use  will  be  served  out  of  his  own  seisin,  and 
transferred  into  a  possession  by  the  statute.  But  there  is  no  solid 
distinction  between  this  case  and  the  others ;  for  immediately  after 
the  execution  of  the  covenant,  equity  supplies  a  common-law  con- 
veyance by  holding  tiie  covenantor  himself  to  be  a  trustee,  and  to 
stand  seised  to  the  use :  on  this  seisin  the  statute  attaches,  and  thus 
the  use  takes  effect  as  a  legal  estate,  altiiough  the  owner  did  not 
actually  depart  with  any  portion  of  the  estate,  much  less  tiie  fee  out 
of  himself.  It  should  be  remembered,  that  the  omission  of  a  few 
words  in  a  conveyance  will  call  this  important  distinction  into  action. 
If  a  man  make  a  feoffinent  at  once  to  A  for  life,  remainder  to  himself 
in  tail,  the  deed  would  operate  purely  at  common  law,  and  the 
remainder  would  be  void;  but  if  the  feoffinent  were  made  to  A 
and  his  heirs,  to  the  use  of  A  for  life,  remainder  to  the  feoffor  in 
tail,  the  remainder  would  be  good — at  law  the  entire  fee-simple 
would  vest  in  A^  in  equity  A  would  be  seised  to  the  uses,  and  the 
statute  operating  on  this  seisin  would  clothe  the  uses  with  the  legal 
estate. 

6.  As  to  the  creation  of  estates  not  allowed  by  the  common  law. 
The  leading  and  marked  distinctions  under  this  division  are,  1,  the 
capacity  of  several  persons  to  take  as  joint-tenants  by  way  of  use, 
although  their  title  accrues  at  different  periods.  2.  The  introduction 
of  shifting  secondary  and  springing  uses,  all  of  which  were  repugnant 
to  the  common  law,  whose  simple  rules  did  not  admit  that  a*  fee 
should  be  mounted  on  a  fee ;  that  a  freehold  should  commence  in 
futuxoy  or  that  an  estate  should  be  made  to  cease  by  any  matter  «jr/?o«f 
factOy  so  as  to  let  in  another  limitation  before  the  natural  expiration 
of  the  former.     Shifting  secondary  and  springing  uses  are  frequentiy 

{g)  1  VeDtr.  877, 37S.  (»)  See  Co.  Lltt  22b. 

{h)  2  Mod.  207. 


CH.  1.  S.  2.]  COTTINGENT  UBE8.  27 

confounded  with  each  other,  and  with  future  or  contingent  uses. 
I  do  not  undertake  to  do  more  than  attempt  to  distinguish  them. 
They  may  perhaps  be  thus  classed;  1.  Shifting ^  or  secondary  uses. 
They  take  effect  in  derogation  of  some  other  estate,  and  are  either 
limited  expressly  by  the  deed,  or  are  authorised  to  be  created  by 
some  person  named  in  the  deed.  A  limitation  to  A  and  his  heirs, 
with  a  proviso,  that  if  B  pay  A  10  /.,  the  use  to  A  and  his  heirs  shall 
cease,  and  tlie  estate  go  to  ^  and  his  heirs,  Tests  the  fee  in  A^  sub- 
ject to  a  shifting,  or  secondaiy  use  in  fee  to  B.  In  this  instance,  the 
use  is  limited  by  the  deed.  But  if  the  proviso  be  that  C  may  revoke 
the  use  to  A  and  his  heirs,  and  limit  it  to  jS  and  his  heirs,  although 
the  effect  would  be  the  same  when  C  actually  revokes  and  limits, 
yet  the  expression  here  is,  that  A  is  seised  in  fee  with  a  power  of 
revocation  and  limitation  of  a  new  use  to  C. — 2.  Springing  uses, 
which  I  would  confine  to  uses  Kmited  to  arise  on  a  fiiture  event 
where  no  preceding  use  is  limited,  and  which  do  not  take  effect  in 
derogation  of  any  other  interest  than  that  which  results  to  the  grantor, 
or  remains  in  him  in  the  mean  time.  A  bargain  and  sale  to  the  use 
of  another  ten  years  hence,  is  an  instance  of  a  springing  use."— • 
3.  Ftititre  or  contingent  uses  are  properly  uses  limited  to  take  effect 
as  remainders ;  for  instance,  a  use  to  the  first  unborn  son  of  A,  after 
a  previous  limitation  to  him  for  life,  or  for  years,  determinable  on 
his  life,  is  a  future  or  contingent  use ;  but  yet  does  not  answer  the 
notion  of  either  a  shifting  or  a  springing  use.  They  naturally  arose 
after  the  statute  in  imitation  of  contingent  remainders. 

7.  In  regard  to  shifting  or  secondaiy  uses,  it  may  be  observed, 
that  the  common  law  did  not  allow  the  fee  to  change  from  one  to 
another,  except  upon  breach  of  a  condition  annexed  to  the  estate  on 
its  creation,  and  of  which  the  feoffor  or  his  heir  only  could  take 
advantage.  Before  the  statute  the  legal  estate  remained  in  the 
feoffees,  and  there  was  no  mischief  in  the  use  or  equitable  estate 
being  thus  shifted.  The  same  doctrine  appears  to  have  been  estab- 
lished without  a  struggle  after  the  statute,  principally,  it  is  presumed, 
on  the  words  of  the  act  that  persons  having  the  use  shall  be  seised  of 
the  estate  in  the  feoffee,  ^'  after  such  quality,  manner,  form,  and 
condition,  as  they  had  before,  in,  or  to,  the  use  that  was  in  them." 
Very  shortly  after  the  statute,  it  was  held  that  the  use  might  alter 
from  one  to  another.  Brooke,  after  stating  a  case  of  this  nature  so 
early  as  the  6th  of  Edward  6,  adds,  "  and  therefore  observe,  that  a 
man  at  this  day  may  make  a  feoffment  to  a  use,  and  that  the  use 
will  change  from  one  to  another  by  act  ex  post  facto,  by  circumstance, 
as  well  as  it  would  before  the  statute  of  uses."  (A). 

(k)  Bro.  FcoflT.  al  Uses,  330  a,  pi.  30;       v.  Ceasar,  1  Ho.  Abr.  415,  pi.  12;  Anon, 
and  see  Harwell  v.  Lucas,  Mo.  99 ;  Spring      Dy.  314  a,  pi.  06. 


28  OF   SPRINGING,   SHIFTIUG,   AND  [cil.  1.  S.  2. 

8.  In  Benlcombe  v.  Packer  (/),  a  conveyance  was  made  by  A  to  ii, 
in  fee,  and  B  covenanted  by  the  deed,  that  if  A  should  pay  before 
such  a  day  to  B  forty  shillings,  then  B  and  his  heirs  would  stand 
seised  to  the  use  of  A  and  his  heirs ;  and  if  A  did  not  pay,  then  if 
B  did  not  pay  to  A,  within  four  days  after,  ten  pounds,  then  B  and 
his  heirs  from  thenceforth  should  be  seised  to  the  use  of  A  and  his 
heirs.  It  was  determined,  that  the  covenant  to  be  seised  to  the  new 
uses  upon  payment  and  not  payment,  being  in  one  and  the  same 
deed,  should  raise  the  use  upon  the  contingency  according  to  the 
limitation  of  it.  So  in  a  case  of  frequent  reference  (m),  where  one 
made  a  feoffment,  and  it  was  declared  by  the  indenture  that  it  should 
be  to  the  use  of  himself  and  Ay  his  feme  that  should  be,  after  their 
marriage,  and  of  the  heirs  of  their  bodies,  and  he  took  A  to  feme : 
whether  he  should  take  by  the  limitation  of  this  use  was  the  ques- 
tion, and  Coke  moved  that  he  should  not;  for  presently,  by  this 
feoffinent  the  fee  is  in  the  Baron  by  the  possession  executed  to  the 
use  which  he  had  before  the  marriage,  which  cannot  after  the  mar- 
riage be  divided  and  made  an  estate  tail  in  him,  for  he  had  the  fee 
in  him  until  the  marriage,  for  it  might  have  been  that  the  marriage 
had  never  taken  effect,  and  that  would  have  confounded  the  other 
use.  And  uses  in  ftUuro  shall  not  rise  upon  such  future  acts,  for 
then  a  use  should  rise  out  of  a  use.  But  all  the  justices  held,  that 
although  he  be  seised  in  fee  in  the  mean  time,  as  in  truth  he  is, 
yet  by  the  marriage  the  new  use  shall  arise  and  vest,  if  there  be  no 
act  in  the  mean  time  to  destroy  that  future  use  (as  it  was  in  Chud- 
leigh's  case),  according  to  the  limitation  of  the  use.  And  judgment 
was  given  accordingly  for  the  plaintiff. 

9.  Again,  in  Lloyd  v.  Carew  (n),  it  was  determined,  that  a  proviso 
in  a  marriage  settlement,  defeating  in  a  certain  event  the  remainder 
in  fee  limited  to  the  husband  and  giving  it  to  another  in  fee,  was 
valid. 

10.  So  provisoes  defeating  estates  actually  created  are  commonly 
introduced  in  settlements,  where  it  is  wished  that  on  the  accession 
of  another  estate,  the  one  settled  shall  go  over  to  another  branch  of 
the  family,  and  the  validity  of  such  provisoes  is  now  well  estab- 
lished (o). 

11.  These  shifting  uses  are  at  this  day  so  common  that  they  pass 
without  observation.  In  every  marriage  settlement,  the  first  use  is 
to  the  owner  in  fee  till  the  marriage,  and  after  the  marriage  to  other 
uses.  Here  the  owner,  in  the  first  instance,  takes  the  fee,  wliich 
upon  the  marriage  ceases,  and  the  new  uses  arise. 

(Z)  1  Leo.  25.  (o)  NicoUs  r.  Sheffield,  2  Bro.  C.  C.  215 ; 

(m)  Woodliff  V.  Drury,  Cro.  Ellas.  439,  Heneage  v,   Honeage,  4   Term   Rep.    13 ; 

and  see  Smith  v.  Warreo,  ib.  688.  Carr  v,  Erroll,  6  East,  58. 
(n)  Prec.  Cha.  72,  Show-  Pari.  Ca.  137. 
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12.  But  a  shifting  use  cannot  be  on  a  shifting  use;  uid  if  the 
estate,  which  it  is  to  displace,  be  vested  in  the  person  entitled  to  it 
under  an  entry  for  a  condition  broken,  the  rule  of  the  common  law 
will  prevail,  and  such  an  entry  will  not  create  a  seisin,  out  of  which 
a  use  to  any  other  person  can  be  served.     Thus  in  a  case  where 
lands  were  bargained  and  sold  to  A  and  his  heirs  for  500/.  upon  con-       ^ 
dition  that  if  By  the  bargainor,  paid  500/.,  &c.,  he  should  re-enter         } 
and  be  seised  to  the  use  of  himself  and  his  heirs,  until  he  attempted  to         , 
clien  without  the  assent  of  the  bargainee ^  and  then  to  the  use  of  the 
bargainee  and  his  heirs.     The  500/.  was  paid,  and  B  entered  and 
then  aliened  without  the  assent  of  the  bargainee ;  and  Lord  Chan- 
cellor Egerton  held,  that  the  use  did  not  rise  to  the  bargidnee, 
because  the  bargainor  entering  for  a  condition  broken,  ought  to  be 

in  of  the  old  use  and  estate,  and  could  not  be  seised  to  another 
use  (/?). 

13.  And  now  that  shifting  uses  are  allowed  they  must  be  confined 
within  proper  limits,  so  as  not  to  tend  to  a  perpetuity.  A. use  there- 
fore limited  to  ^  in  fee  could  not  be  made  to  shift  to  B^  on  any 
event  beyond  the  period  of  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards,  and  a  few  months  allowing  for  gestation  and  the 
birth  of  a  child. 

14.  In  Lloyd  v.  Carew  {q)  the  fee  was  shifted  in  a  marriage  settle- 
ment from  ^  to  ^,  ^Mn  case  there  should  be  no  issue  of  the  marriage 
living  at  the  death  of  the  survivor  of  husband  and  wife,  and  the  heirs 
of  the  wife  should,  within  twelve  months  after  the  death  of  the 
husband  and  wife,"  pay  a  sum  of  money.  This  shifting  or  executory 
fee,  therefore,  was  to  take  effect  at  the  expiration  of  twelve  months 
after  two  lives  in  being.  The  rules  on  this  head  were  then  (1697) 
in  their  infancy.  It  was  strongly  insisted,  that  this  period  was  too 
remote,  as  not  being  confined  to  lives  in  being ;  and,  if  the  extra 
term  of  one  year  were  allowed,  one  thousand  years  might  as  well 
be  given ;  and  the  Chancellor  assisted  by  the  Chief  Justice  of  the 
Common  Pleas  and  Mr.  Justice  Booksby,  actually  decided  against 
the  validity  of  the  proviso ;  but  this  decree  was  reversed  in  the 
House  of  Lords  (r).  The  point  is  now  settied  by  Cadell  v.  Palmer  («), 
and  in  Blandford  t?.  Thackerell  (^),  Lord  Kosslyn  expressly  said,  that 
there  might  be  any  number  of  springing  uses  within  twenty-one  years 
after  lives  in  being.  At  this  day  the  question  is  quite  clear,  and 
although  there  are  no  express  decisions  on  this  point  in  relation  to 

(p)  UoUoway  v.  PoUard,  Mo.  761 ;  and  (#)  1  Cla.  &  Fin.  872;  Bengoagh  v.  Ed- 
gee  Farrand  v,  Ramsey,  1  Leo.  268 ;  Stone-  ridge,  1  Sim.  173,  S.  C. ;  Beard  v.  Westcott, 
ley  r.  Rraoebridge,  1  Le«.  5.  Gilb.  Uses  by  Sugd.  270  n. ;  6  Barn.  &  Aid. 

(9)  Prec  Cba.  1%,  tnde  aupra,  SOI. 

(r)  Show.  Pari.  Ca.  137.  (t)  2  Vca.  Jun  241. 
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Bpringing  uses,  jet  the  rule  is  well  settled  in  regard  to  executory 
devises,  and  those  decisions  apply  equally  to  springing  uses  (u). 

15.  But  it  has  long  been  established  that  a  shifting  use  may  be 
created  after  an  estate  tail,  to  take  effect  at  any  period,  however 
remote,  because  such  a  limitation  has  no  tendency  to  a  perpetuity, 
inasmuch  as  the  tenant  in  tail  for  the  time  being  may,  by  a  recovery 
defeat  the  shifting  use.  The  proviso  before  noticed,  shifting  one 
estate  upon  the  accession  by  the  same  party  of  another,  is,  for  this 
reason,  always  penned  generally,  and  not  confined  to  an  union  of 
the  estates  within  any  particular  period.  In  the  case  of  St.  George  v. 
St.  George,  in  the  House  of  Lords,  in  the  year  1767,  it  was  insisted, 
that  such  a  general  proviso  was  void  in  its  creation  as  annexing  a 
contingency  to  arise  upon  the  distant  period  of  a  general  failure  of 
issue,  which  the  law  does  not  endure.  But  the  Lords,  by  confinning 
the  decree  in  Lreland,  which  was  founded  upon  tlie  proviso,  esta- 
blished the  validity  of  it  (or).  The  same  argument  was  resorted  to 
in  Nicholls  v,  Sheffield  (y),  but  Lord  Kenyon,  in  answer  to  it,  said 
that  there  was  no  doubt  with  respect  to  the  validity  of  the  proviso ; 
several  estates  were  held  under  similar  limitations.  No  rule  of  law 
is  contradicted  by  it ;  and  if  no  recovery  was  suffered,  it  might  take 
place  at  any  distance  of  time.  He  might  as  well  be  told  that  an 
estate  tail  was  an  illegal  estate,  because  it  may  endure  for  ever,  and 
must,  where  the  remainder  is  in  the  crown  (z). 

16.  With  respect  to  shifting,  or  secondary  uses  created  by 
powers.  In  this,  as  well  as  in  the  case  of  shifting  or  secondary  uses 
limited  by  the  deed,  the  legal  estate  before  the  statute  remiuned  in 
the  feoffee ;  and  although  it  was  repugnant  to  a  feoffinent  at  com- 
mon law,  that  a  power  should  be  reserved  to  revoke  it,  yet  there 
was  no  such  repugnancy  as  to  trusts,  which  were  simply  declarar 
tions  or  directions  to  the  person  seised  of  the  legal  estate,  in  what 
manner,  and  to  whom  he  should  convey  ihe  estate ;  and  for  the 
same  reason,  the  owner  might  direct  the  trustee  to  convey  as  a 
stranger  should  appoint,  although  a  power  of  entry  for  a  condition 
broken  could  not  be  reserved  to  a  stranger  on  a  common-law  con- 
veyance.    This  we  have  already  considered. 

'  17.  Whether  a  shifting  use  is  limited  by  the  deed  creating  the 
primary  use,  or  under  a  power  in  the  deed,  is,  when  the  use  comes 
in  esse,  by  the  happening  of  the  event  or  execution  of  the  power, 
immaterial.  If  a  fee  be  limited  to  A,  with  a  proviso  that  if  B  die 
in  his  lifetime,  C  shall  have  the  fee,  A  takes  a  qualified  fee,  and 
without   any  power   to    defeat    the    shifting  use,   which,  on   the 

(u)  See  12  Mod.  39.  (z)  See  Goodiar  v.  Gierke,  1  Sid.  102  ; 

{x)  PriiitcdCa9.Dom.Proc.l767,Ca.20.      Att.  Gen.  o.   Miliier,  3  Atk.  112;  Cole  o. 
(y)  2  Bro.  C.  C.  218.  Sewell,  4  Dru.  &  War.  1. 
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happening  of  the  event,  will  at  once  arise  and  take  effect  by  relation^ 
out  of  the  original  seisin ;  if  a  power  were  given  to  C  in  the  same 
event  to  revoke  the  use  to  A^  and  limit  it  to  By  on  the  execution 
of  the  power  the  use  to  B  would,  speaking  generally,  take  effect  in 
the  same  manner  as  if  it  had  been  inserted  in  the  original  deed,  in 
the  place  of  the  power. 

18.  Where  the  use  created  by  the  execution  of  a  power  takes 
effect  in  derogation  of  any  other  estate  limited  by  the  instrument 
which  raised  the  power,  (whether  limited  in  the  first  instance,  subject 
to  a  power  of  revocation,  and  new  appointment,  or  only  in  default 
of  execution  of  the  power),  such  use  is  a  shifting  or  secondary  use. 
But  as  the  same  estates  may  be  created  under  a  power,  as  might 
have  been  created  in  the  original  instrument,  it  is  obvious  that 
although  the  uses  take  effect  as  shifting  uses,  yet  vested,  springing, 
shifting,  or  c^mtingent  uses  may  be  created  by  the  power.  Thus 
suppose  an  estate  be  limited  to  ^  in  fee,  with  a  power  to  £  to 
revoke  and  limit  new  uses ;  if  B  exercise  the  power,  the  uses  created 
by  him  will,  wiA  reference  to  Ai  estate^  be  shifting  or  secondary ; 
but  in  regard  to  their  own  independent  operation,  we  must  look  at 
the  deed,  and  the  uses  must  receive  the  same  construction  as  if 
created  by  an  original  instrument. 

19.  A  shifting  use  we  have  seen  cannot  be  so  limited  as  to  tend 
to  a  perpetuity,  nor  by  a  parity  of  reason  can  a  power  be  reserved 
to  create  such  a  future  use  as  would  have  that  tendency,  if  contained 
in  the  deed  creating  the  power.  This  was  decided  in  the  great  case 
of  Spencer  and  the  Duke  of  Marlborough,  where,  in  a  strict  entail 
under  a  will,  a  power  was  inserted,  authorising  trustees,  on  the 
birth  of  each  unborn  tenant  in  tail,  to  revoke  the  uses  limited  to 
them,  and  to  limit  the  estates  to  them  for  their  lives,  with  remainder 
to  their  sons  in  tail.  Lord  Chancellor  Northington  held  this  power 
to  be  void,  as  tending  to  a  perpetuity,  and  repugnant  to  the  estate 
limited.  And  this  decree  was  confirmed  in  the  House  of  Lords 
upon  the  imanimous  opinion  of  the  Judges  that  such  a  power, 
whether  in  a  deed  or  will,  was  void  (a).  So  a  power  in  a  strict  settle- 
ment by  will  to  trustees  during  such  time  as  the  tenant  in  tail  in 
possession  should  be  under  the  age  of  twenty-six,  to  enter  and 
receive  the  profits,  and  accumulate  what  should  not  be  required  for 
his  maintenance,  was  held  void,  because  it  took  away  from  the 
tenant  in  tail  his  power  of  alienation  five  years  beyond  the  period 
allowed  by  the  law  (&).'  Nor  can  estates  be  created  by  the  execution 
of  a  power  in  point  of  perpetuity,  which  would  not  have  been  good, 
if  contained  in  the  instrument  creating  the  power. 

(fl)  5  Bpo.  p.  C.  592 ;  See  Ware  v.  Pol-      Blackst.  428,  Ambl.  470 ;  aiid  Butler's  n.  to 
bill,  1 1  Vea.  Jnn.  257.  Feame,  p.  530. 

(h)  Lade  9.  Holford,  3  Darr.  1416;  1 
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20.  As  to  springing  uses :  before  the  statute,  there  was  no  mischief 
in  an  independent  original  springing  use  to  commence  .^t  a  distant 
period,  because  the  legal  estate  remained  in  the  trustee.  It  amounted 
merely  to  a  direction  to  the  trustee,  at  the  period  appointed,  to 
stand  seised  to  the  use  of  the  nominee ;  and  in  the  meantime,  the 
estate  of  course  belonged  to  the  person  making  the  direction.  After 
the  statute,  they  were  admitted  in  like  manner,  and  the  use  was 
held  to  result  to  or  remain  in  the  person  creating  the  future  use, 
according  to  the  mode  of  conveyance  adopted,  till  the  springing  use 
arose.  This  resulting,  use  the  statute  executed,  so  that  the  estate 
remained  in  the  settlor  till  the  period  when  the  use  was  to  rise. 

21.  It  is  clear  as  a  general  principle,  that  a  springing  use  may 
be  well  limited  to  arise  within  the  period  allowed  by  law  in  the 
case  of  an  executory  devise.  The  case  of  Parsons  v.  Mills,  is  a 
perfect  instance  of  a  springing  use  on  a  bargain  and  sale.  There  a 
man  in  a  bargain  and  sale  in  fee  of  part  of  his  estate,  covenanted 
to  give  the  bargainee  the  first  offer  of  the  residue,  and  that  if  he 
should  attempt  to  alien  the  land  to  any  other,  then  he  would  stand 
seised  to  the  use  of  the  bargainee  in  fee.  He  afterwards  did  attempt 
to  aUen  to  another,  and  it  was  held  that  the  use  was  well  raised  to 
the  bargainee  (c).  Upon  the  same  principle  a  man  may  covenant 
to  stand  seised  to  the  use  of  another  person  after  the  covenantor's 
death  (if).  If  I  bargain  and  sell  to  the  use  of  auiother  five  years 
hence,  this  is  a  good  future  use ;  so  a  feoffment  to  the  use  of  the 
right  heirs  of  J.  &,  after  the  death  of  J.  &,  if  he  die  without  issue 
within  twenty  years,  is  a  good  future  use.  This  was  laid  down  by 
Holt,  C.  J.  (e) ;  and  Lord  C.  J.  Hale  had  before  treated  it  as  clear 
that  the  limitation  of  a  use  after  two  years,  or  after  the  death  of 
John  at  Stales,  to  the  use  of  J.  N.  was  good ;  and  that  the  feoffor 
had  the  fee  simple  remaining  in  him,  until  the  future  use  come  in 
esse{f\  So  Bacon  considers  it  clear,  that  a  bargain  and  sale  to 
take  effect  at  a  future  day  is  good  (y).  And  he  even  treats  a  bar- 
gain and  sale  to  J.  S.  to  take  effect  after  the  bargainor's  death 
without  issue,  as  a  valid  expectant  use ;  but  such  a  use  would  at 
this  day  be  void,  on  account  of  its  tendency  to  a  perpetuity.  For 
springing  uses,  like  executory  devises,  must  be  limited  to  take  effect 
within  the  period  prescribed  by  law,  to  avoid  perpetuities.  There- 
fore in  Davis  v.  Speed,  where  the  limitations  of  the  wife's  estate 
were  to  the  heirs  of  the  body  of  the  husband  on  the  wife,  and  for 
want  of  such  issue  to  the  right  heirs  of  the*  wife,  it  appears  to  have 
been  determined  (for  the  reports  are  at  variance  and  full  of  errors) 
that  no  estate  could  result,  or  be  implied  to  the  husband,  because 

(c)  2  Ro.  Abr.  786,  (K).  (/)  Poll.  65,  66. 

(rf)  See  2  Wills.  70.  {g)  Uses,  p.  63. 

(e)  2  Sulk.  675;  Holt,  731. 
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the  estate  belonged  to  the  wife,  that  ihejirst  use  to  the  heirs  of  the 
bodj  was  a.;;ood  springing  use ;  but  that  the  ultimate  limitation  was 
Toid  as  too*  remote,  being  limited  to  rise  af^r  the  death  of  one 
without  issue,  which  the  Court  said  the  law  wiU  not  expect  the 
Testing  of,  but  will  construe  the  limitation  to  be  Toid,  because  the 
possibility  is  foreign  (A).  The  judgment  in  this  case  was  affirmed  in 
the  House  of  liords,  where  it  was  stron^y  argued  in  favour  of  the 
judgment,  that  the  intention  was  to  raise  a  use  immediately  to  the 
heirs,  and  that  there  was  no  person  capable  of  taking  at  the  time ; 
and  this  being  designed  to  raise  a  use  ex  presently  and  no  person 
being  capable  of  taking  at  that  time,  the  use  must  be  yoid(t). 

22.  Springing  uses  are  either  nused  by  a  conveyance  operating 
by  transmutation  of  possession,  or  by  a  conveyance  not  having  that 
operation.  If  raised  by  the  latter,  viz.  a  covenant  to  stand  seised, 
or  bargain  and  sale,  the  estate  remains  in  the  covenantor  or  bar- 
gainor, until  the  springing  use  arise,  and  as  these  conveyances  have 
only  an  equitable  effect  until  the  statute  and  use  meet,  a  springing 
use  may  be  limited  by  them  at  once.  Therefore  a  bargain  and  sale 
to  the  use  of «/!  D.,  after  the  death  of  «/l  S.  without  issue,  if  he  die 
without  issue  within  twenty  years,  would  be  good,  (although  it  must 
be  recollected  that  a  springing  use  cannot  be  limited  on  a  bargain 
and  sale  to  a  person  not  in  esse,  because  no  person  can  take  under  a 
baigain  and  sale  who  does  not  by  himself,  or  agent,  pay  a  consi- 
deration). But  where  there  is  a  conveyance  which  does  operate  by 
transmutation  of  possession,  as  a  feoffinent,  or  lease  and  release,  two 
objects  must  be  attended  to ;  viz.  first,  to  convey  the  estate  according 
to  the  rules  of  law;  secondly,  to  raise  the  use  out  of  the  seisin 
created  by  the  conveyance.  Now  the  common  law  does  not  admit 
of  a  freehold  being  limited,  to  commence  in  futttro,  therefore  a  feoff- 
ment to  A  and  his  heirs,  to  commence  six  months  after,  or  a  release 
(although  founded  on  a  lease  for  a  year)  efier  the  death  of  the 
releasor,  would  be  absolutely  void  (A);  but  a  feoffinent  to  A  and  his 
heirs  in  presenti  is  good,  and  out  of  the  seisin  of  A  and  his  heirs  a 
springing  use  may  be  well  limited ;  therefore,  a  feoffinent  to  A  and 
his  heirs,  to  the  use  of  JB  and  his  heirs,  at  the  death  of  J.  S.,  would 
be  valid,  and  the  use  would  result  to  the  feoffor  until  the  springing 
use  took  effect  by  the  death  of  J.  S.  (/).  It  should  be  observed,  that* 
in  some  ca8es(m)  the  judges  have  spoken  of  conveyances  operating 
by  transmutation  of  possession  where  they  have  alluded  simply  to 

(h)  4  Mod.  154;  12  Hod.  80;  Skin.  351,      Mad^ck,  3  Lev.  339,  and  note  the  dis- 
and  other  books.  tinctioQ. 

(t)  Show.  P.  C.  104.  (/)  Doe  v.  Whittinghain,  4  Taunt.  80. 

(k)  See  Roe  v.  Tranmer,  3  Wfls.  75;  (m)  See  1  Ventr.  372. 

Edmunds  v.  Boothe,  YeW.  131 ;  Carter  v. 

C 


34 


OP   SPRINGING,  SHIFTING,   AND  [CH.  1.  S.  2. 


a  gift  at  common  law,  and  not  to  a  feoffinent  upon  which  uses  were 
declared. 

23.  Springing  uses  appear  to  have  been  freely  admitted  shortly 
after  the  statute.  So  early  as  three  years  after  the  act,  it  was  held, 
that  if  A  covenanted  with  By  that  when  A  shall  be  enfeoffed  by  H 
of  three  acres  in  2>,  then  A  and  his  heirs,  and  all  others  seised  of  the 
land  of  A,  in  Sy  shall  be  seised  of  it  to  the  use  of  £  and  his  heirs; 
then  if  A  make  a  feoffinent  of  his  land  in  S,  and  afterwards  JB 
enfeoffs  A  of  the  three  acres  in  2>,  the  feoffee  of  A  shall  be  seised 
to  the  use  of  £,  although  he  had  no  notice  of  the  use(n).  But  in 
later  times  the  repugnance  of  the  common  law  to  a  freehold  to  com- 
mence infuturoy  and  the  dread  of  perpetuities  appear  to  have  ren- 
dered the  judges  more  adverse  to  springing  than  to  shifting  uses. 
So  late  as  in  the  case  of  Davies  and  Speed  (o),  Sir  Edward  Northey 
insisted  in  ai^ument,  that  the  notion  of  a  springing  use  had  been  to 
set  a  fee  upon  a  fee ;  but  it  was  never  known  that  the  Jirst  use  was 
a  springing  use ;  but  this  Holt,  C.  J.,  properly  denied.  I  shall  here 
dismiss  the  separate  consideration  of  springing  uses;  but  the  next 
division  will  necessarily  involve  the  further  consideration  of  them. 

24.  As  tofuturey  or  contingent  uses.  The  rule  of  law,  in  regard  to 
contingent  remainders  of  a  freehold  interest,  is,  that  a  vested  estate 
of  freehold  must  precede,  in  order  to  support  it{p)'y  and  that  it 
must  vest  eo  instantly  that  such  previous  estate  determines.  Be- 
fore the  statute  of  uses  this  rule  did  not  apply  to  uses,  because  the 
freehold  remained  in  the  feoffees;  therefore,  if  before  the  statute 
a  man  had  made  a  feoffinent  to  the  use  of  one  for  years,  remainder 
to  the  right  heirs  of  J.  S.,  this  limitation  had  been  good.  But  in 
Chudleigh's  case  (^),  Gaudy,  J.  said,  that  such  limitation  after  the 
statute,  is  void,  for  then  the  freehold  would  be  in  suspense,  for 
nothing  can  remain  in  the  feoffees;  and  this  observation  was  cited 
and  approved  of  by  Mr.  Justice  Hutton,  In  Buckley  v.  Simonds  (r). 
The  Earl  of  Bedford's  case  {s)  Is  often  cited  as  a  decision  to  this 
effect,  where  the  rule  of  law, "  that  every  remainder  must  depend 
upon  a  particular  estate,  and  vest  during  the  particular  estate,"  was 
relied  upon  against  a  similar  limitation ;  but  there  the  judges  avoided 
the  question,  by  holding  that  the  use  which  was  to  the  feoffor's  own 
right  heirs  was  the  old  use,  and  reverted  to  the  donor,  and  conse- 
quentiy  did  not  take  effect  as  a  remainder  or  a  springing  use: 
indeed,  there  the  use  could  not  have  taken  effect  as  a  springing  use, 
because  it  was  limited  to  take  effect  after  the  death  of  a  person 
without  issue,  and  was  therefore  too  remote. 


(n)  Rro.  Feff.  al  Usef,  340  a,  pi.  50. 

(o)  12  Mod.  30. 

(jf)  See  Co.  Litt.  1  t3a,  217  a. 


(q)  1  lUp.  135. 

(r)  Winch,  GO;  and  sec  1  A tk.  586. 

(t)  Mo.  718. 


ClI.  1.  S.  2,}  CONTINGENT  USES.  35 

25.  But  it  appears  to  be  now  well  settled,  that  where  an  estate  is 
limited  previonsly  to  a  future  use,  and  the  future  use  is  limited  by 
way  of  remainder,  it  shall  be  subject  to  the  rules  of  the  common 
law,  and  consequently,  if  the  previous  estate  is  not  sufficient  ta 
support  it,  shall  be  void.  The  question  was  for  a  long  time  evaded 
by  implying  an  estate  for  life  in  the  settlor,  which  coxdesced  with 
the  limitation  to  the  heirs  of  his  body,  and  made  him  tenant  in  tail 
in  possession. 

26.  But  the  question  at  last  called  for  a  decision  in  the  case  of 
Adams  v.  Savage.  There  Savage  being  seised  in  fee,  conveyed  the 
lands  by  lease  and  release  to  trustees  and  their  heirs,  to  the  use  of 
himself  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to 
the  trustees  for  twenty-five  years,  remainder  to  the  heirs  male  of  his 
body,  remainder  to  his  own  right  heirs;  and  the  question  was,  if 
Savage,  during  his  life,  not  having  heirs  male  of  his  body,  should 
have  a  use  result  to  him  for  his  life,  and  so  become  tenant  in  tail  in 
possession,  or  if  no  use  could  result,  and  then  there  being  no  free- 
hold to  support  the  contingent  remainder  to  the  heirs  male  of  the 
body. of  Savage,  the  said  remidnder.  would  be  void,  and  Savage 
seised  in  fee  as  before.  And  the  Court  held  that  no  use  could 
result  to  Savage  during  his  life ;  and  therefore  the  remainder  to  the 
heirs  male  was  void,  and  Savage  seised  in  fee.  And  their  reasons 
were,  because  the  limitations  to  himself  for  ninety-nine  years,  and 
to  the  trustees  for  twenty-five  years,  and  the  heirs  male,  were  new 
uses  and  new  estates.  As  if  a  man,  by  lease  and  release,  or  by 
covenant  to  stand  seised,  limit  the  use  to  himself  for  life^  or  in  tail, 
these  are  new  estates,  and  not  parcel  of  the  old  estate,  according  to 
Englefield's  case  {t).  And  where  in  such  case  upon  a  conveyance, 
such  uses  are  limited,  as  (supposing  the  limitations  to  be  good) 
would  pass  the  whole  estate,  there  no  use  will  result  contrary  to  the 
express  limitation  of  the  party.  But  if  the  limitations  are  void,  the 
conveyance  of  necesdty  will  fail.  If  a  man  seised  in  fee  conveys 
his  estate,  by  lease  and  release,  to  the  use  of  himself  for  life, 
remainder  to  trustees  for  their  lives,  remainder  to  the  heirs  of  his 
body,  he  hath  an  estate  tail  in  him ;  but  he  is  but  tenant  for  life  in 
possession,  otherwise  if  there  had  been  no  intermediate  estate  in  the 
trustees  for  their  lives.  And  in  the  former  case,  if  a  man  makes  a 
feoffinent,  it  is  no  discontinuance,  but  only  divests  the  estate.  And 
for  the  same  reason,  in  this  case,  where  the  first  limitation  is  only 
for  years,  the  remainder  to  the  heirs  of  the  body  of  the  tenant  for 
years,  is  a  contingent  remainder,  and  void  («). 

27.  This  case  was  decided  in  the  King's  Bench.     A  few  years 
afterwards  the  same  point  arose,  and   received  the  same  decision 

(/)  7  Co.  13  b.  («y  2  Lord  Bajm.  S66 ;  2  Salk.  680. 
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in  the  Court  of  Chancery,  and  upon  a  case  directed  to  the  Common 
Pleas.  A  seised  in  fee  on  his  marriage  with  M,  a  second  wife,  con- 
veyed to  fV.  R.  and  fV.  S,  and  their  heirs,  to  the  use  of  A  for  ninety- 
nine  years,  if  he  should  so  long  live,  and  after,  to  the  trustees  and 
their  executors  for  two  hundred  years,  in  trust  to  raise  portions  for  his 
children  by  My  remainder  to  the  heirs  male  of  the  body  of  A,  remainder 
to  his  right  heirs ;  the  Master  of  the  Bolls  was  of  opinion  that  the 
limitation  was  void ;  and  as  to  what  had  been  urged  that  a  use  arose 
by  operation  and  construction  of  law,  he  said,  that  to  talk  of  raising 
a  use  by  implication  was  a  mystery  in  law  which  he  did  not  under^ 
stand.  But,  upon  the  importunity  of  the  defendant's  counsel,  a  case 
was  stated,  and  sent  to  the  judges  of  C.  jB.  who  certified,  «Nov.  26, 
1712,  that  the  limitation  to  the  heirs  male  of  the  body  of  A  was  void, 
no  freehold  being  limited  to  any  person  precedent  to  that  estate ; 
and  that  no  estate  of  freehold  could  result  to  ^  for  his  life,  by  impU- 
cation,  because  another  estate,  viz.  for  ninety-nine  years,  if,  &c  was 
expressly  limited  to  him,  which  would  be  inconsistent  with  a  freehold 
to  him  by  implication,  and  that  a  freehold,  either  express  or  implied, 
was  necessary  to  support  such  limitation  {x). 

28.  In  these  cases,  then,  it  was  solemnly  decided,  that  a  future  or 
contingent  use  must,  like  a  contingent  remainder,  have  a  sufficient  pre- 
ceding estate  to  support  it ;  and  that  a  use  limited  by  way  of  remainder 
shall  not  be  construed  a  springing  use,  although  actually  void  in  its 
creation  if  not  so  considered.  Upon  principle,  certainly,  it  would 
seem  that  the  limitations  to  the  heirs  of  the  body,  in  those  cases, 
were  good  springing  uses,  unless  indeed  it  be  objected  to  them  that 
they  were  limited  per  verba  de  prtBsenti.  In  Lamb  r.  Archer  (y)  it 
was  said,  arguendo^  that  if  one  make  a  feoffinent  to  the  right  heirs  of 
JB,  that  this  was  a  good  springing  use :  the  book  says,  ^^  $ed  tot,  cur. 
contra  eum  in  hoc^  because  it  is  by  way  of  present  limitation ;  aliter, 
where  it  is  future,  as  to  the  right  heirs  of  £,  after  Ms  deathJ*  This 
objection,  however,  was  not  made  in  the  cases  of  Adams  o.  Savage, 
and  Bawley  v.  Holland,  which  appear  to  have  been  decided  upon  a 
broad  principle  utterly  subversive  of  contingent  uses  limited  to  take 
effect  after  the  natunJ  expiration  of  a  preceding  estate,  where  that 
estate  would  not  be  sufficient  to  support  them  if  they  were  contingent 
remainders  {z).  These  cases  have  denied  to  springing  uses  the  favour 
which  would  have  been  extended  to  executory  devises  (a).  They 
appear  also  to  have  overruled  some  notions  which  were  entertained 
shortiy  after  the  statute,  in  regard  to  the  cases  in  which  the  fee  should 
remain  in  the  feoffee.     Thus,  it  is  said,  that  Popham  and  Anderson 

(x)  Rawley  v.  Holland,  22  Vin.  Abr.  1S9,  (y)  1  Salk.  225. 

pi.  11 ;  and  see  Goodtitle  v.  Burtonshair,  (z)  And  see  Penliay  v.  Hnrrell,  tt^no. 

App.  to  Butler's  Fearne,  No.  1 ;  and  Jack-  (a)  See  Gore  o.  Gore,  8  P.  Wms.  2S ; 

son  V.  Jackson,  Fitzg.  146.  Harris  r.  Barnes,  1  Blackst.  643, 
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beldj  that  if  one  make  a  feoffinent  to  the  use  of  himself  for  forty  years, 
and  limits  no  other  estate,  the  fee  is  in  the  feoffees  (ft),  obviously 
because  the  term  would  be  destroyed  if  the  fee  resulted  to  the 
feoffor ;  but  this  notion  appears  to  have  been  exploded  in  the  cases 
of  Adams  and  Savage,  and  Bawley  and  Holland ;  for,  if  the  freehold 
had  been  held  to  remain  in  the  feoffees,  that  might  have  supported 
the  limitations  to  the  heirs  of  the  body  as  contingent  uses.  This 
construction,  however,  was  not  adopted;  and  it  has  since  been 
argued,  that  of  necessity  the  freehold  must  result  in  the  cases  cited 
to  the  ancestor,  because  it  cannot  be  in  abeyance,  and  can  only 
reside  in  the  ancestor,  or  in  the  trustees.  It  must  therefore  be  con- 
sidered, it  is  said,  to  be  vested  in  the  ancestor,  and  it  cannot  be  a 
l^al  objection  to  this  conclusion  that  it  destroyed  the  term.  But 
the  cases  are  not  open  to  this  objection,  because  the  whole  fee  results 
to  the  feoffor. 

29.  These  cases  must  be  distinguished  from  that  of  Penhay  v. 
Hurrell  (c),  where  the  first  limitation  was  to  the  trustees  for  seventy 
years,  if  the  settlor  should  so  long  live,  in  trust  for  him,  and  after 
his  death  to  trustees  for  3,000  years  upon  trusts,  and  after  the  death 
of  the  settlor  and  the  determination  of  the  3,000  years'  term,  to  the 
use  of  others  for  life  and  in  tail.  This  case  underwent  considerable 
discussion.  The  objection  was  that  an  estate  of  freehold  was  made 
to  commence  infuturo,  for  the  first  freehold  estate  limited  was  not  to 
arise  until  the  expiration  of  the  terms,  and  after  tiie  death  of  the 
settlor y  and  no  estate  for  life  limited  to  him  unless  an  estate  for  life 
should  be  supposed  to  result  back  to  him.  The  Chancellor  at  one 
hearing  having  consulted  the  judges,  said  they  were  of  opinion  that 
the  limitation  to  the  son  was  void,  there  being  no  estate  for  life 
vested  in  the  settlor ;  but  if  it  had  been  in  case  of  a  covenant  to 
stand  seised,  it  might  have  been  otherwise  (cQ.  On  another  day, 
being  assisted  by  Powell,  J.,  he  and  the  judge  were  of  opinion  that 
the  use  should  result,  and  the  rather  because  contingent  uses  are  not 
&voured  in  law,  but  where  it  may  be  remainders  shall  vest ;  but  it 
was  said  the  Earl  of  Bedford's  case  seems  contrary,  and  the  Chief 
Justices  were  of  another  opinion,  and  therefore  the  Chancellor  de- 
sired the  opinion  of  all  the  judges  {e).  It  appears  that  ultimately  the 
Lord  Keeper,  a  case  being  stated,  decided  that  the  settlor  had  an 
estate  for  life  by  implication,  and  so  the  remainders  were  all  good ; 
and  he  went  upon  the  case  of  Pybud  and  Mitford,  which  he  consi- 
dered a  decision  that  as  well  in  a  fine  or  feoffinent  as  in  a  covenant 
to  stand  seised  so  much  of  the  use  as  a  man  did  not  depart  with 
remained  in  him. 

30.  In  this  case  the  student  will  observe  that  the  term  was  limited 


{h)  Dy.  Ill  b.  margin, 
(c)  2  Vern.  370. 


(d)  S  Freem.  231,  pi.  302. 
(0)  2  FreezD.  235,  pL  307. 
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to  trustees  and  not  to  the  grantor  himself,  which  distinguishes  it 
from  Adams  and  Savage.      Penhaj  and  Hurrell  is  stated  in  the 
reports  as  a  limitation  to  trustees  for  70  years,  if  the  settlor  should 
BO  long  live,  remainder  to  trustees  for  3,000  years,  '^  and  after  the 
death  of  Roger,"  to  the  freehold  uses.     Mr,  Fearne,  who  wished  to 
establish,  that  as  the  term  was  so  long  as  seventy  years,  the  law 
would  not  presume  that  the  settlor  would  outlive  it,  and  therefore  a 
remainder  of  the  freehold  limited  upon  it  to  a  person  in  esse  would 
not  be  deemed  contingent,  although  limited  generally  after  the  death 
of  the  grantor,  enters  into  a  long  argument  to  show  that  this  case 
depended  on  the  estate  of  freehold  being  limited  to  take  effect  gene- 
rally on  the  settlor's  death,  without  any  dependence  on  the  term  of 
3,000  years,  which  was  not  determinable  on  his  death,  and  therefore 
the  limitation  could  not  take  effect  as  a  remainder  {/).    But  from  the 
above  correct  statement  of  the  case,  which  is  warranted  by  the  Regis- 
ter's book  according  to  Mr.  Raithby's  edit  of  Vernon,  it  appears  that 
the  remainder  was  limited  after  the  expiration  of  the  S,000  years^  term, 
and  the  death  of  the  setllor,  and  therefore  Mr.  Feame's  argument 
falls  to  the  ground.     For  if  the  term  of  seventy  years  had  been 
deemed  equal  in  point  of  diu*ation  to  the  settlor's  life,  no  question 
could  have  been  made  as  to  the  remainder  being  in  contingency ;  but 
as  it  was  clearly  assumed  that  the  remainder  was  contingent,  unless 
an  estate  for  life  could  be  implied,  the  contrary  doctrine  appears  to 
have  prevailed  where  the  term  is  only  seventy  years.    This  is  deserv- 
ing of  attention.     And  even  in  a  modem  case,  where  the  term  was 
ninety-nine  years,  if  A  should  so  long  live,  with  a  remainder  after  his 
decease  of  the  freehold,  the  Court  did  not  rely  on  the  length  of  the 
term,  but  considered  the  words  "  his  decease "  as  repugnant,  and 
held  that  the  words  ^^  from  and  after  "  should  be  referred  to  the  term 
itself;  or  that  the  words  ^^ the  decease"  might  stand,  and  the  words 
**  or  other  sooner  determination  of  the  term  "  might  be  implied  (^). 
This  seems  to  support  Mr.  Feame's  rule,  although  on  a  very  different 
ground,  and  there  are  many  cases  to  which  evidently  the  rule  could 
not  be  applied  (/i).     Of  course  where  the  freehold  is  limited  on  a  con- 
tingency, it  is  unimportant  how  long  the  term  is,  because  an  estate  of 
freehold  is  essential  to  support  a  contingent  remainder.     In  the  cases 
in  which  this  question  arises,  the  freehold  is  limited  to  a  person  in 
esse;  but  the  doubt  is  whether  the  shortness  of  the  term  does  not  of 
itself  render  the  remainder  contingent,  by  reason  of  its  being  limited 
after  a  period  before  the  expiration  of  which  the  preceding  estate 
may  determine.     In  considering  the  general  question  we  must  bear 
in  mind  that  a  contingent  remainder  may  now  take  effect  notwith- 

(/)  Fearne,  p.  25.  (h)  See  Beverley  o.  Beverley,  2  Vem. 

{g)  Goodtitle  v.  Burtomihaw,    App.  to      131. 
Butler's  Feane^  No.  1. 
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Btanding  the  determination  hj  forfeiture,  surrender,  or  merger  of  any 
preceding  estate^  in  the  same  manner  as  if  such  determination  had  not 
happened  (t). 

31.  I  must  still  observe^  that  in  Goodtitle  v.  Burtonshaw,  Lord 
Mansfield  said  that  the  conveyance  there,  being  by  way  of  feoffees 
to  uses,  no  such  thing  as  a  springing  use  could  arise  in  the  trustees 
to  support  the  subsequent  estates  analogous  to  executory  devises. 
I  do  not  exactly  understand  this  observation :  probably  the  learned 
judge  alluded  to  an  estate  of  freehold  vesting  in  the  trustees  by  im- 
plication. It  is  clear  that  a  springing  use  may  as  well  arise  on  a 
conveyance,  operating  by  transmutation  of  possession^  as  on  a  con- 
veyance not  having  that  operation. 

32.  Springing  uses  have  been  further  restrained,  and  future  uses 
established,  by  what  is  now  a  firm  rule  of  law,  ^*  that  if  such  a  con- 
struction can  be  put  upon  a  limitation  in  use  as  it  may  take  effect  by 
way  of  remainder,  it  shall  never  take  effect  as  a  springing  use." 

33.  Thus  in  Southcot  i;.  Stowell  {k\  where  a  man  covenanted  to 
stand  seised  to  the  use  of  one  of  his  sons  in  tail  male,  and  for  default 
of  such  issue,  to  the  use  of  the  heirs  male  of  his  own  body,  the  remainder 
to  his  own  right  heirs,  amongst  other  arguments  foreign  to  our  pur- 
pose, it  was  insiBted  that  the  limitation  was  good  by  way  of  future 
springing  use ;  but  North,  C.  J.  said,  that  it  could  not  take  effect  as 
a  springing  use,  because  where  the  limitation  is  of  a  remainder,  the 
law  will  never  construe  it  so  as  to  support  it  in  any  other  way.  And 
in  Goodtitle  r.  BiUington,  Lord  Mwsfield  sidd,  in  delivering  judg- 
ment, that  it  was  perfectly  clear  and  settled,  that  where  an  estate  can 
take  effect  as  a  remainder,  it  shall  never  be  construed  to  be  a  spring- 
ing use(^. 

34.  So  in  Weale  r.  Lower,  Lord  C.  J.  Hale  took  a  difference  be- 
tween a  contingent  remainder  by  way  of  use,  and  a  future  use,  or  an 
estate  infuturo  by  way  of  use :  as  if  a  feoffment  be  made  to  the  use 
of  A  for  life,  and  after  the  death  of  A  and  By  to  the  use  of  C  in  fee, 
this  is  a  contingent  remainder  to  C\  but  if  a  feoffment  be  made  to 
the  use  of  C  and  his  heirs,  after  the  death  of  A  and  By  this  is  no 
reminder,  but  a  future  use  (m).  In  the  first  case  it  will  be  ob- 
served that  there  was  a  preceding  estate  of  freehold  to  preserve 
the  contingent  use ;  and  although  the  use  might  be  defeated  by  the 
death  of  A  in  the  life  of  B,  that  is,  by  the  determination  of  the  par- 
ticular estate  before  the  time  appointed  for  the  vesting  in  possession 
of  the  remainder,  yet  that  was  not  deemed  a  sufficient  ground  to 
support  it  as  a  springing  use.     The  latter  case  was  strictly  a  spring- 

(0  S  5c  9  Viet  c.  106,  s.  S;  »upra.  (2)  Dougl.  75S. 

(k)  1  Hod.  226,  S37, 2  Mod.  207.  (m)  PolL  65. 
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ing  use,  being  limited  to  take  effect  at  a  fiiture  period  without  anj 
dependence  on  a  previous  estate. 

35.  This  doctrine  was  fully  discussed  in  an  important  modem  case, 
to  which  the  student's  attention  cannot  be  too  strongly  directed. 
There  a  settlement  was  made  previous  to  the  marriage  of  J.  C7.,  by 
which  the  lands  in  question  were  limited  to  trustees  and  their  heirs, 
to  the  use  of  •/".  C.  (the  settlor)  for  life ;  remainder  to  M.  W.  (his 
intended  wife)  for  life  (except  in  such  cases  as  should  be  thereafter 
excepted),  for  her  jointure,  remainder  to  the  heirs  of  the  body  of 
•/.  C.  begotten  on  his  said  intended  wife,  remainder  to  the  said  J.  C. 
and  his  heirs,  followed  by  a  ^^  proviso,  and  the  specixd  trust  and  con- 
fidence in  the  said  trustees  and  their  heirs  was  thereby  declared  to 
be,  that  if  the  said  «/.  C.  should  happen  to  die  and  leave  such  issue 
as  aforesaid  behind  liim,  he  the  said  J.  C.  not  making  otherwise  a 
provision  for  such  child  or  children  in  his  life-time,  then  and  in  such 
case  the  said  trustees  shall  stand  seised  of  one  moiety  of  the  said 
premises  from  and  immediately  after  the  decease  of  the  said  J.  (7., 
to  the  use  of  such  child  or  children  as  aforesaid,  and  be  empowered, 
out  of  the  rents,  issues,  and  profits  of  the  said  moiety,  to  raise  such 
provision  for  such  child  or  children  as  the  said  trustees  and  their 
heirs  should  think  fit."  The  husband  and  wife  after  the  marriage 
levied  a  fine,  and  he,  by  his  will,  totally  disinherited  his  eldest  son. 
The  principal  question  in  the  case  was,  whether  the  plaintiff,  who 
was  Uie  eldest  son  of  J.  C,  was  entitled  to  any,  and  what  provision 
under  the  proviso  in  the  settlement  ?  It  was  aigued  for  the  eldest 
son,  that  in  case  of  springing  uses  (as  that  was  contended  to  be), 
and  of  executory  devises,  the  whole  fee  given  before  need  not  be 
disturbed ;  but  the  estates  before  given  might  open  to  receive  and 
let  in  the  use  upon  the  contingency  happening ;  and  so  there  it  let 
in  the  new  estate,  but  did  not  operate  to  take  away  any  of  the  estates 
before  given. 

36.  On  the  other  side  it  was  said,  that  the  first  question  was, 
whether  under  the  settlement,  which  was  a  conveyance  of  the  legal 
estate,  the  provision  was  in  the  power  of  the  father,  and  any  thing 
was  left  untouched  by  the  fine  ? — That  this  point  would  depend  upon 
the  question,  whether  it  was  to  be  considered  as  a  contingent  re- 
mainder or  as  a  springing  use?  For  if  it  was  the  first,  it  was 
clearly  barred  by  the  fine;  for  which  they  referred  to  Archer's 
case  (n). — That  the  maxim  of  law  being  that  a  fee  could  not  be 
limited  upon  a  fee,  springing  uses  arose  in  order  to  give  persons  a 
power  to  provide  for  all  the  exigencies  of  their  families,  and  there- 
fore the  Court  permitted  them  to  arise  within  a  reasonable  compass 
of  time,  as  in  the  compass  of  a  life,  and  during  the  iniancy  of  the 

(n)  1  Co.  66. 
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first  taker,  as  in  Lloyd  and  Carew  (o) ;  and  that  a  springing  use  is 
in  a  deed  what  an  executory  devise  is  in  a  will,  and  the  same  rules 
are  applicable  to  both.  But  that  a  springing  use  always  displaces 
the  former  estates  where  the  whole  fee  has  been  departed  with; 
that  a  feo0inent  to  the  use  of  A  and  his  heirs,  to  commence  four 
years  from  thence,  was  good  as  a  springing  use ;  so  after  the  death 
without  issue,  if  he  died  without  issue  in  twenty  years,  it  was  good  by 
way  of  springing  use ;  because  what  was  left  undisposed  of  was  in 
the  feoffor  in  the  mean  time,  and  just  in  the  same  state  as  before  the 
conveyance  {jp\  And  that  is  a  certain  rule,  that  it  should  never  take 
effect  by  way  of  springing  use,  or  executory  devise,  where  it  could 
possibly  take  effect  by  way  of  remainder.  That  although  where  the 
whole  fee  is  disposed  of,  you  may  make  a  new  disposition  thereof,  to 
arise  within  a  reasonable  compass  of  time ;  yet  there  must  be  always  a 
particular  estate  to  support  a  remainder.  For  the  law  always  takes 
care  there  should  be  a  tenant  to  a  freehold  liable  to  the  actions  of  all 
persons  who  claimed  any  right ;  and  that  whenever  there  is  such  a 
particular  estate,  any  limitation  afterwards  must  be  construed  a  re- 
mainder. And  in  the  case  in  question,  it  must  be  considered  as  if 
the  limitation  to  such  issue  had  been  placed  in  the  parenthesis,  where 
the  exception  is  to  the  wife's  estate.  And  then,,  where  the  limitation 
was  in  the  middle  of  the  disposition  of  the  fee,  as  in  that  case,  it  must 
always  be  construed  a  remainder.  That  in  a  springing  use  the  whole 
estate  (that  is  to  be  displaced)  vests.  But  in  the  case  then  in  argu- 
ment, Ae  mother  took  an  estate  for  life,  only  in  one  moiety.  As  to 
the  other  moiety  it  was  contingent,  whether  it  could  vest  or  not ; 
and  depended  on  the  father's  dying  in  tiie  lifetime  of  the  mother,  and 
leaving  such  issue  unprovided  for ;  and  therefore  was  a  contingent 

remainder. 

37.  The  Lord  Keeper,  after  observing  that  the  question  arose 
upon  a  deed  very  imperfectiy  and  inaccurately  penned ;  and  was  a 
question  of  law  arising  upon  a  legal  conveyance,  a  settiement  exe- 
cuted, and  not  on  articles,  or  by  way  of  trust  executory,  divided  the 
consideration  of  it  into  two  points : — Ist,  The  intention  of  the  parties 
to  the  deed : — 2dly,  The  legal  operation  and  effect  of  it  After  con- 
ddering  what  the  intention  was,  he  said,  that  the  second  question 
was,  what  was  the  legal  operation  of  the  deed  ?  It  was  admitted,  it 
must  be  either  a  springing  use,  or  a  contingent  remainder ;  which- 
ever it  was,  the  consequence  was  also  admitted,  if  that  was  once 
known.  That  he  did  not  know  by  what  rule  of  law  he  could  con- 
strue that  a  springing  use.  Springing  uses  were  introduced  to 
answer  the  exigencies  of  mankind,  in  providing  for  all  the  contin- 
gencies in  their  families,  in  like  manner  as  executory  devises  were 

(o)  Prec.  Chaa.  72.  (l»)  Davia  r.  Speed,  12  Mod.  3D. 
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allowed  of,  in  order  that  after  a  departure  with  the  whole  fee,  a  new 
limitation  of  the  fee  might  take  place,  upon  a  contingency  to  arise 
within  a  reasonable  compass  of  time,  and  not  within  the  danger  of  a 
perpetuity ;  not  that  a  fee  could  be  limited  upon  a  fee,  but  upon  the 
contingency  happening,  the  former  uses  were  to  give  way.  And  he 
did  not  recollect  any  case,  where  a  springing  use  had  been  created 
in  the  middle  of  other  uses,  but  always  determined  the  first  limitation 
of  the  fee,  and  displaced  the  first  gift,  and  changed  the  uses  in  favour 
of  other  persons.  And  that  it  made  no  difference  whether  the  whole 
fee  was  given  away  at  once,  or  in  particular  estates,  and  by  way  of 
remainders.  That  it  was  a  certain  rule  of  law,  that  if  such  a  con- 
struction could  be  put  upon  a  limitation,  as  it  might  take  effect  by 
way  of  remainder,  it  should  never  take  place  as  a  springing  use,  or 
executory  devise.  That  the  best  construction  he  could  put  upon  the 
limitation  was,  that  of  its  being  a  contingent  remainder,  and  that  the 
limitation  ought  to  stand  thus,  viz.  to  husband  for  life,  remwider,  as 
to  one  moiety,  to  the  wife  for  life,  remainder  as  to  the  other  moiety, 
to  tiie  children  during  the  wife's  life,  if  they  are  left  unprovided  for  ; 
remainder  as  to  this  moiety,  to  the  wife  for  life,  remainder  of  th« 
whole  to  the  heirs  of  tiie  body  of  the  husband,  remainder  to  the  hus- 
band and  his  heirs.  iN^ow  if  tiiis  estate  was  executed,  he  could  give 
it  no  other  construction,  than  what  a  court  of  law  would  do :  and  he 
was  of  opinion,  it  was  executed,  and  not  an  estate  executory  remaining 
in  the  trustees.  That  he  must  determine  according  to  the  legal  opera- 
tion of  this  deed,  and  he  thought  it  was  a  contingent  remainder  (y). 

38.  The  result  of  the  authorities  seems  to  be,  that  to  create  a  good 
springing  use  it  must  be  limited  at  once  independently  of  any  pre- 
ceding estate,  and  not  by  way  of  remainder,  for  if  it  be,  it  shall  be 
construed  a  contingent  and  not  a  springing  use,  and  shall  be  subject 
to  the  laws  which  govern  contingent  remainders.  By  a  train  of 
decisiohs  springing  uses  are  thus  confined  within  very  narrow  limits, 
and  future  or  contingent  uses  are  placed  on  exactly  tiie  same  footing 
witii  contingent  remainders. 

39.  It  must  be  observed  that  although  shifting,  or  secondary  uses 
cannot  be  classed  witii  future  or  contingent  uses,  because  of  the 
different  modes  in  which  they  take  effect,  yet  a  shifting  use  when 
created  may,  in  point  of  limitation,  be  like  imto  a  contingent  re- 
mainder, and  shall,  in  that  case,  as  well  as  a  strict  contingent  use, 
which  did  not  take  effect  in  derogation  of  any  other  estate,  be  sub- 
ject to  the  same  laws.  We  shall  hereafter  see  that  a  shifting  or  con- 
tingent use,  to  take  effect  in  the  place  of  a  previous  fee-simple,  can- 
not be  barred  or  destroyed  by  the  person  taking  the  qualified  fee ; 

{q)  Carwardlne  o.  Carvardine,  2  Fcame,      Bostock'a  case,  Ley,  56. 
4th  edit.  p.  6 ',  late  edit.  p.  3SS ;  and  ttoe 
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but  if  under  a  proviso  or  power,  a  use  were  limited  in  derogation  of 
other  estates  to  C,  after  the  decease  of  the  survivor  of  A,  tenant  for 
life  of  the  estate,  and  B  a  stranger,  it  would,  in  point  of  limitation, 
be  a  contingent  use,  and  would  be  liable  to  be  defeated  as  such; 
vide  supra. 

40.  It  will  be  observed,  that  conditional  Umitatiowt  have  not  yet 
been  mentioned.  The  distinction  is  very  refined,  but  it  is  certainly 
well  established,  that  if  an  estate  is  limited  to  A  until  B  return 
from  Kome,  and  after  ^s  return  to  C,  the  limitation  to  C  is  a  good 
contingent  remainder ;  whereas  if  the  estate  is  limited  to  A,  for  life, 
or  generally,  which  amounts  to  the  same  tiling,  with  a  proviso,  that 
if  B  return  from  Bome,  the  estate  shall  go  to  (7;  in  this  case  the 
limitation  to  C,  although  precisely  the  same  as  the  former  in  effect, 
is  not  a  remainder,  but  what  is  generally  termed  a  conditional  limita- 
tion (r).  Now  these  conditional  limitations  are  in  truth  shifting, 
or  secondary  uses.  In  the  case  put,  A^s  estate  is  in  its  original 
creation,  to  endure  for  his  life.  If  B  return  from  Kome  in  A*& 
life-time,  the  use  to  C  arises,  and  takes  effect  in  derogation  of  A'*9 
estate.  It  is,  therefore,  strictiy  a  secondary  use,  and  as  such  it  falls 
within  my  first  division.  It  was  barrable  indeed,  like  a  contingent 
use,  but  the  reason  of  this  has  already  been  explained.  If  the  term 
conditional  limitation  is  to  be  retained,  it  should  rather  be  applied  to 
those  cases  where  the  qualification  is  introduced  in  the  very  gift, 
as  in  the  instance  of  a  gift  to  Ay  until  C  return  from  Home ;  and 
indeed  it  was  originally  introduced  in  order  to  distinguish  such 
limitations  from  limitations  upon  condition,  of  which  only  the  grantor 
or  his  heir  could  take  advantage  (s).  Mr.  Fearne  appears  to  be  the 
first  writer  who  applied  the  expression  to  a  shifting  or  secondary 
use. 

41.  Before  we  quit  this  subject,  it  may  be  observed,  tiiat  where  in 
a  conveyance  operating  under  the  statute,  a  rent  is  granted  in  fee, 
witii  powers  of  distress  and  entry,  the  grantee  has  such  an  estate 
that  he  may  make  a  lease  until  the  rent  is  paid.  And  it  is  quasi  a 
conditional  inheritance,  which  shall  go  to  his  heirs  and  assigns,  but 
always  determinable  upon  payment  of  the  rent.  And  it  may  well 
be  transferred  with  the  rent,  because  it  is  a  matter  of  inheritance 
and  waits  upon  the  rent,  and  not  a  mere  possibility  or  a  contingent 
estate,  not  coupled  with  any  other  estate,  in  which  case  it  would 
not  pass  by  a  grant  of  the  rent  {t), 

42.  We  must  distinguish  this  case  from  the  limitation  of  a  shifting 
use,  to  one  his  heirs  and  assigns,  which  it  was  held  would  not  pass 

(r)  See  Fearne,  sect  9,  p.Oy  and  Butler's,  Bostock'b  case,  Ley,  56. 
n. ;  Cogan  v.  Cogan,  Cro.  Eliz.  360,  where  (#)  See  DougL  764,  8d  editn.  (I), 

tbe  eonYeyanoe  was  not  to  ases,  and  there-  (0  Havergill  v.  Hare,  Cro.  Jac.  510. 

fore  the  proviso  was  held  void;  and  see 
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to  an  assignee.  This  was  decided  in  the  case  of  the  Earl  of  Kent  v. 
Steward  (t^),  where  upon  a  conveyance  to  one  in  fee^  a  shifting  use 
was  created  in  another  estate  in  favour  of  the  same  person,  his  heirs 
and  assigns,  in  case  he  or  they  should  be  evicted  out  of  the  first 
estate.  The  first  estate  was  aliened,  and  the  assignee  was  evicted ; 
and  it  was  determined  that  the  assignee  could  not  enter  on  the 
other  estate,  but  that  the  shifting  use  on  eviction  ought  first  to  vest 
in  the  person  to  whom  it  was  limited;  for  the  words  heirs  and 
assigns  were  to  be  taken  as  words  of  limitation,  and  it  should  not 
first  vest  in  the  assignee  as  purchaser,  and  it  was  not  such  an  interest 
as  is  assignable  over  before  eviction;  but  now,  by  statute,  a  con- 
tingent, an  executory,  and  a  futui^e  interest,  and  a  possibility 
coupled  with  an  interest,  whether  the  object  of  the  gift  or  limita- 
tion of  such  interest  or  possibility  be  or  be  not  ascertained,  may  be 
disposed  of  by  deed(ar). 

43.  In  exchanges,  by  a  conveyance  operating  under  the  statute, 
it  has  been  sometimes  attempted,  in  case  of  eviction,  to  limit  the 
other  estate  to  the  uses  to  which  the  estate  evicted  should  stand 
limited  at  the  time  of  the  eviction ;  but  such  provisoes  are  clearly 
void  if  considered  as  creating  shifting  uses,  because  they  are  too 
remote :  nor  can  such  a  proviso  be  inserted  in  a  common-law  deed 
of  exchange.  No  power  of  re-entry  used  to  be  inserted  in  old  deeds 
of  exchange,  and  it  may  be  thought,  that  the  powers  which  were 
usually  inserted  were  merely  void,  as  expressive  of  the  rule  of  law 
which  controlled  them.  And  now  the  legislature  has  provided  that 
an  exchange  or  a  partition  shall  not  imply  any  condition  in  law  (y). 

44.  It  would  be  difficult  to  reconcile  the  various  cases  which  arose 
shortiy  after  the  statute  of  uses,  on  the  power  of  destroying  shifting 
uses  to  take  effect  in  derogation  of  a  previous  use  in  fee.  At  this 
day  they  are  littie  important;  because  it  is  only  upon  marriage 
settlements  that  the  question  is  likely  to  arise,  and  there,  although 
the  fee  is  limited  to  the  settlor  until  the  marriage,  yet  as  the  deeds 
are  always  executed  on  the  eve  of  the  marriage  there  is  no  time  for 
a  party  to  do  any  act  before  the  marriage,  in  order' to  disturb  the 
rising  of  the  uses  limited  to  take  effect  after  its  solemnization.  The 
author's  impresrion  is,  that  they  cannot  by  any  act  be  barred,  at 
least,  where  they  are  limited  by  a  conveyance  operating  by  transmu- 
tation of  the  possession.  In  the  comparatively  modem  case  of  Lloyd 
V.  Carew,  upon  a  marriage,  an  estate  was  settied  by  the  wife,  and 
one  of  her  sisters  in  strict  settlement  with  the  ultimate  remainder  to 
the  husband,  in  fee,  subject  to  a  proviso,  shifting  the  estate  to  the 
right  heirs  of  the  wife  if  there  should  be  no  issue  of  the  marriage 
living  at  the  decease  of  the  survivor  of  them,  which  event  happened. 

(tt)  Cro.  Car.  358  ;  2  Ro.  Abr.  792,  (S)  (a:)  S  &  9  Vict  c  106, 8.  4. 

pi.  1.  (y)  lb.  8.  6. 
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The  husband  and  wife  after  the  marriage^  levied  a  fine  for  the 
declared  and  express  purpose  of  destroying  tiie  shifting  use.  A  bill 
was  filed  to  establish  the  claim  of  the  heirs  of  the  wife>  but  was  dis- 
missed. The  decree  was  appealed  against,  and  it  was  insisted  that 
the  fine  could  not  bar  the  benefit  of  this  proviso^  for  that  the  same 
never  was,  nor  ever  could  be  in  the  wife  who  levied  the  fine,  and 
the  decree  was  reversed  (z).  It  must  be  observed  that  in  this  case 
the  conveyance  enured  by  transmutation  of  possession,  and  it  seems 
a  strong  authority  in  favour  of  shifting  uses,  inasmuch  as  the  wife 
herself  was  the  settlor  as  to  one  moiety  of  the  estate.  It  clearly 
establishes  this,  that  where  the  qualified  or  determinable  fee  is 
limited  to  a  stranger,  a  fine  or  recovery  by  him  was  as  inoperative 
against  a  shifting  use,  as  it  would  have  been  in  the  case  of  a  devise 
in  fee,  with  an  executory  devise  over  (a). 


CHAPTER  11. 

OF   THE   NATURE   OF   POWERS   BEFORE  AND   SINCE  THE 

STATUTE   OF   USES. 


1.  Powert  clasMetL 

2.  Authoritieg. 

3.  Bquiiable  powen. 

4.  Potcert  under  itatute  elaued, 
&.  Powen  appendants 

G.  Powers  in  gross. 


7.  Powers  hath  appendant  and  in  gross, 

S.  Powers  simply  coUaieraL 

9.  Potoer  to  heir  of  grantor  taking  no 

estate  not  simply  eollateraL 
10.  Legal  potoer  to  equitable  tenant  not 

simply  collateral. 


Now  that  our  attention  has  been  drawn  to  the  general  operation 
of  uses,  we  may  proceed  to  the  consideration  of  the  immediate  subject 
of  this  treatise. 

1.  Powers  are  either  common-law  authorities;  declarations  or 
directions  operating  only  on  the  conscience  of  the.  persons  in  whom 
the  legal  interest  is  vested ;  or  declarations  or  directions  deriving 
their  effect  firom  the  statute  of  uses. 

2.  A  power  given  by  a  will  or  by  an  act  of  parliament, — as  in 
the  instance  of  the  land-tax  redemption  acts, — ^to  sell  an  estate,  is  a 
common-law  authority.  The  estate  passes  by  force  of  the  will,  or 
act  of  parliament,  and  the  person  who  executes  the  power  merely 
nominates  the  party  to  take  the  estate.  A  power  of  attorney  is  also 
a  common-law  authority;  but  the  estate  is  not  in  this,  as  in  the 
other  cases,  acttrally  transferred  by  the  instrument  creating  the 
power.     It  is  a  mere  authority  to  execute  a  conveyance  in  the  place 

(z)  Show.  P.  C.  137.  Smith  v.  Warreo^  Cro.   Eltz.  CSS ;  Sugd. 

(a)  See  Kent  y.  Steward,  Cro.  Car.  368 ;      Gilb.  Uses,  288  n. 
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of  the  principal;  and  the  estate,  therefore,  must  be  conveyed  by 
the  attorney,  with  the  same  solemnities  as  would  have  been  requisite 
upon  a  transfer  executed  by  the  principal  himself. 

3.  A  power  to  dispose  of  an  estate,  or  a  sum  of  money,  where  the 
legal  interest  is  vested  in  another,  is  a  power  of  the  second  sort. 
The  legal  interest  is  not  divested  by  the  execution  of  the  power,  but 
equity  will  compel  the  person  seised  of  it  to  clothe  the  estate  created 
with  the  legal  right. 

4.  Having  already  attempted  to  explain  the  nature  of  powers 
deriving  their  effect  from  the  statute  of  uses,  it  remains  only,  in 
this  chapter,  1st,  To  class  the  several  kinds  of  powers  upon  which 
the  statute  at  this  day  operates,  and  then,  to  show  in  what  manner 
they  may  be  suspended,  extinguished,  or  merged.  Powers  are 
either  given  to  a  person  who  has  an  estate  limited  to  him  by 
the  deed  creating  the  power,  or  who  had  an  estate  in  the  land 
at  the  time  of  the  execution  of  the  deed;  or  to  a  stranger  to 
whom  no  estate  is  gi^en,  but  the  power  is  to  be  exercised  for  his 
own  benefit,  .or  to  a  mere  stranger  to  whom  no  estate  is  given,  and 
the  power  is  for  the  benefit  of  others.  The  two  first  may  be  dis- 
tinguished into  two  kind%  Ist,  Appendant  or  appurtenant;  2d, 
Collateral,  or  in  gross.  The  third,  it  should  seem,  is  a  power  in 
gross.     The  latter  are  termed  powers  simply  collateral. 

5.  Powers  appendant  or  appurtenant  are  so  termed  because  they 
stictly  depend  upon  the  estate  limited  to  the  person  to  whom  they 
are  given.  Thus,  where  an  estate  for  life  is  limited  to  a  man,  with 
a  power  to  grant  leases  in  possession,  a  lease  granted  under  the 
power  may  operate  wholly  out  of  the  life  estate  of  the  party  execu- 
ting it,  and  must^  in  every  case,  have  its  operation  out  of  his  estate 
during  his  life ;  that  is,  the  lease  takes  effect  in  possession,  and  is 
served  out  of  the  whole  fee,  and,  therefore,  wholly  or  pro  tanto 
displaces  the  life  estate.  Bridgman,  C.  J.,  observed  in  Grange  v. 
Tiving  (a),  that  we  are  to  consider  that  all  powers  that  taste  of  the 
land,  and  are  not  [simply]  collateral,  are  not  of  the  like  quality ; 
some  draw  more  from  the  estate  and  interest  of  the  land  than  others. 
If  a  conveyance  be  made  to  the  use  of  J,  S.  for  life,  with  power  to 
make  leases  for  three  lives,  rendering  the  whole  rent,  &c.,  if  he, 
according  to  his  power,  make  a  lease  for  three  lives,  this  issues  not 
only  out  of  his  power,  but  in  some  sort  out  of  his  estate.  Such 
a  power  of  leadng,  as  well  as  every  other  power  which  enables 
the  party  to  create  an  estate  which  will  attach  on  an  interest  actually 
vested  in  himself,  is  a  power  appendant  or  appurtenant 

6.  Powers  collateral,  or  in  gross,  are  powers  given  to  a  person 
who  had  an  interest  in  the  estate  at  the  execution  of  the  deed 
creating  the  power,  or  to  whom  an  estate  is  given  by  the  deed,  but 

(a)  Dridg  p.  115;  and  see  ti|/ra. 
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which  enable  him  to  create  such  estates  only  as  will  not  attach  on 
the  interest  limited  to  him.  Of  necessity,  therefore,  where  a  man 
seised  in  fee  settles  his  estate  on  others,  reserving  to  himself  only 
a  particular  power,  the  power  is  collateral,  or  in  gross.  A  power 
to  a  tenant  for  life,  to  appoint  the  estate  after  his  death  amongst  his 
children  (6),  a  power  to  jointure  a  wife  after  his  death,  a  power  to 
raise  a  term  of  years  to  commence  from  his  deaths  for  securing 
younger  children's  portions,  are  all  powers  collateral,  or  in  gross ; 
the  estates  to  be  created  by  them  cannot  in  any  event  affect  the  life 
estate  of  the  donee,  and  are,  therefore,  correctly  termed  collateral, 
or  in  gross ;  nevertheless  they  are  considered  as  emoluments  annexed 
in  privity  to  his  estate,  or  as  a  part  of  his  old  dominion :  and  it  even 
seems  that  a  power  to  a  perfect  stranger  who  has  no  estate  limited 
to  him,  to  charge  the  estate  far  his  own  benefit,  would  be  deemed  a 
power  in  gross  (c). 

7.  A  power  may,  with  reference  to  the  different  estates  in  the 
land  over  which  it  rides,  have  different  aspects ;  it  may,  in  regard  to 
one,  be  a  power  appendant ;  in  respect  to  the  other,  a  power  in  gross. 
Thus,  where  an  estate  is  settied  to  A,  for  life,  remainder  to  B,  in 
tail,  remainder  to  A,  in  fee,  and  A  has  a  power  to  jointure  his  wife 
after  his  death,  this  power  is  collateral,  or  in  gross,  as  to  the  estate 
for  life,  but  appendant  or  appurtenant  as  to  the  remainder  in  fee. 
It  may  affect  the  lattei:,  but  can  never  attach  on  the  former. 

8.  A  power  simply  collateral  is  defined  by  Sir  Matthew  Hale  to 
be  a  power  given  to  a  party  who  has  not,  ruor  ever  had,  any  estate  in 
the  land.  As,  where  such  power  is  given  to  a  stranger  {£y  This 
definition,  however,  is  not  correct.  It  is  no  doubt  clear,  that  if  a 
man  seised  in  fee  reserve  a  power  of  revocation  to  himself,  such 
power  is  %  power  in  gross,  and  part  of  his  old  dominion ;  but  although 
he  might  formerly  have  been  owner  of  the  estate,  the  power  will  be 
simply  collateral,  unless  his  interest  existed  at  the  time  of  the  execu- 
tion  of  the  deed.  Again,  it  should  seem  that  a  power  to  a  perfect 
stranger  to  charge  the  estate  for  his  own  benefit  woidd  not  be  deemed 
a  power  simply  collateral.  A  power  of  this  nature  may  therefore  be 
thus  defined:  A  power  to  a  person  not  having  any  interest  in  the 
land,  and  to  whom  no  estate  is  given,  to  dispose  of,  or  charge  the 
estate  in  favour  of  some  oitber  person.  We  have  seen,  that  before 
the  statute  of  uses  cestui  que  use  might  direct  his  trustees  to  convey 
a£  a  stranger  should  appoint.  When  the  statute  came,  it  of  course 
o/>erated  on  the  declaration,  or  direction  made  by  the  stranger ;  and 
this  was  termed  a  ^wer  simply  collateral.  Perhaps  the  best  instancy 
that  can  be  given  of  it,  is  a  power  to  a  stranger  to  revoke  a  settle- 
ment, and  appoint  new  uses  to  other  persons  designated  in  the  deed. 

(ft)  Videififra.  (d)  Hard.  415. 

(c)  But  SCO  Uutchoson  v.  Hammond,  infra. 
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The  usual  example  given  of  this  power  is  a  power  from  cestui  que 
use  before  the  statute  to  his  feoffees  to  sell  the  estate,  but  this  does 
not  give  an  accurate  idea  of  such  a  power  since  the  statute.  This 
example  is  taken  from  a  case  heard  in  the  reign  of  Henry  the 
Seventh,  when  land,  unless  by  force  of  a  custom,  could  not  be 
devised  except  by  way  of  use.  The  judges,  therefore,  considered 
the  will  as  affecting  only  the  equitable  right  which  they  thought 
might  be  disposed  of  by  the  feoffees,  even  after  they  had  departed 
with  the  legal  estate.  Since  the  statute,  such  a  power  would  be  a 
simple  declaration  of  trust  upon  which  the  statute  would  not  operate; 
and  for  a  breach  of  which  equity  only  could  relieve. 

9.  In  Grange  v.  Tiving  («),  where  in  a  settlement  by  a  covenant 
to  stand  seised  to  the  settlor  for  life,  remainder  to  his  wife  in  fee, 
there  was  a  power  to  the  settlor,  or  an^  of  the  heirs  of  his  hody^  to 
revoke  and  limit  new  uses ;  Bridgman,  C.  J.,  held  both  these  powers 
savoured  and  tasted  of  the  estate  in  the  land,  and  were  not  wholly 
collateral,  as  was  objected  at  the  bar.  He  stated  what  he  deemed 
to  be  a  power  collateraL  But  now  in  our  case,  he  added,  the  power 
tastes  or  savours  so  much  of  the  land,  that  the  settlor  from  whom  the 
estate  first  moved  clearly  might  have  released,  or  by  fine  or  feofiment 
extinguished  this  power.  If  a  man  convey  land  to  the  use  of  another 
and  his  heirs,  with  power  of  revocation,  reserving  no  estate  to  him- 
self, he  may  release  or  extinguish  this  power,  because  the  lands 
moved  from  him ;  and  though  in  the  case  before  him  the  heir  of  the 
settlor  never  had  any  estate  in  the  land,  yet  this  power  was  derived 
to  her  as  heir  to  her  father,  who  had  the  estate,  and  limited  the  use 
and  reserved  this  power ;  and  whoever  claims  by  a  new  limitation 
must  claim  under  him  who  created  the  power ;  and  if  it  be  not  a 
collateral  power  as  to  the  father  who  reserved  it,  it  shall  «not  be  to 
the  heir  to  whom  it  descends.  Besides,  it  is  not  a  mere  collateral 
power  in  respect  of  the  heir,  for  the  consequence  of  this  revocation 
is  the  reducing  of  the  estate  to  herself;  and  the  words  (Co.  Litt.  237*) 
are  emphatical:  if  he  that  hath  such  a  power  of  revocation  have 
no  present  interest  in  the  land,  nor  by  the  ceasor  of  the  estate 
shall  have  nothing,  then  his  feoffment  or  fine  is  no  extinguishment 
of  his  power,  because  it  is  merely  collateral  to  the  land,  which  fully 
implies  that  when  the  person  who  revokes  gains  by  the  ceasor  of  the 
estate  revoked,  it  is  not  a  mere  collateral  power,  but  extinguishes 
by  feoffment  or  release,  which  was  the  case  before  him ;  for  by  the 
ceasor  of  the  former  use  the  heir  will  or  may,  if  he  please,  have 
the  land. 

10.  Although  the  power  be  a  legal  one,  for  example,  to  lease,  and 
the  estate  of  the  person  to  whom  it  is  given  is  equitable  (/),  yet  the 

(tf)  Bridg.  114, 115.  (/)  See  Jones  r.  Verney,  Willes,  100. 
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power,  it  is  apprehended^  is  not  a  power  simply  collateral,  for  the 
law  should  take  notice  of  the  interest  of  the  party,  and  such  a  power 
dearly  might  be  released  or  destroyed. 

11.  This  classification  of  powers  is  important  only  with  reference 
to  the  ability  of  the  donee  to  suspend,  extinguish,  or  merge  the 
power.  And  although  a  scientific  arrangement  of  the  work  would 
appear  to  require  that  this  subject  should  be  considered  at  the  close 
of  the  volume,  yet  we  shall  find,  on  a  closer  examination,  that  we 
could  not  well  proceed  till  this  branch  was  discussed. 


CHAPTER  m. 


OP   THE   MODES  BT  WHICH   POWEBS  MAT   BE   SUSPENDED, 

EXTINGUISHED,   AND   MEBGED. 


SECTION   I. 
OF   THE   EXTINGUISHMENT   OF   POWEBS  SIMPLY  COLLATEBAL. 


1.  Powert  mmply  eollaieral  eannoi  be  I    8.  Nor  hy  a  stranger, 
dutroyed  hy  the  donee*  I 


1.  We  must,  therefore,  now  consider  the  various  modes  by  which 
powers  may  be  suspended,  extinguished,  and  merged.  And,  first, 
we  may  quickly  dispose  of  powers  simply  collateral,  for  the  doi\ee 
thereof  cannot  by  any  act  whatever  suspend  or  extinguish  his 
power  (a)  (I).  Thus,  it  was  resolved  in  Digge's  case,  that  he  who 
hath  a  power  to  revoke  estates,  and  has  no  estate  himself  in  the  land, 
cannot  by  fine,  feoffinent,  or  release,  extinguish  this  power,  because 
it  is  but  an  authority,  and  no  interest,  as,  if  a  devise  be,  that  a  man 
silall  sell  certain  land,  and  the  person  authorised  levies  a  fine,  or 
executes  a  feoffment,  or  releases  all  his  right,  yet  he  may  afterwards 
sell  the  land  (ft).  And  the  law  is  the  same  as  to  powers  created  by 
way  of  use.  PoUexfen,  C.  J.,  laid  it  down,  in  Trippet  v.  Eyres  (c), 
that  no  case  could  be  put,  that  where  a  man  was  vested  with  a  bare 
authority,  his  denial  or  refusal  to  execute  it  could  conclude  him,  but, 

(a)  15   HeD.   7,  fol.  lib. 3  1  Bep.  Ill,      265b.;  Bridgm.  111. 

174 ;  Mo.  605.  (c)  2  Ventr.  110;  and  see  Quick  r.  Lud- 

(b)  Mo.;  and  see  ace  Co.  Litt.  237  a.,      burrow,  3  Bulstr.  30,81. 

(I)  This  is  a  case  always  referred  to  on  this  subject.  As  every  one  has  not  the  Year 
Books  at  hand,  a  literal  translation  of  the  case,  by  the  Author,  is  inserted  in  the  Appendix, 
N0.I. 
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notwithstanding,  he  might  execute  his  authority ;  and  Ventris,  J., 
said,  that  where  executors,  by  devise,  have  a  bare  power  to  sell 
land,  though  they  make  a  feoffinent,  yet  they  may  afterwards 
sell  {d).  Devisees,  although  only  trustees,  may  disclaim  the  devise 
to  them  {e) ;  but,  if  a  man  devise,  that  J,  S.,  a  mere  stranger,  or  his 
heirs,  shall  sell  the  land,  this  being  a  mere  power,  to  which  the 
equity  of  the  statute  of  wills  extends,  the  release  of  J,  S.  shall  not 
hinder  the  sale  (/ ),  nor  can  he  disclaim ;  but  a  man  having  a  power, 
with  an  interest  given  to  him,  may,  it  is  conceived,  divest  himself  of 
it  by  disclaimer. 

2.  Nor  can  such  powers  be  barred  or  extinguished  by  the  act  of 
any  other  person.  Therefore,  where  a  stranger  had  a  power  to  raise 
a  term  of  years  for  securing  a  sum  of  money,  although  the  freeholder 
levied  a  fine,  and  five  years  passed  without  any  claim.  Lord  Hard- 
wicke  held  that  the  power  was  still  subsisting,  and  might  accordingly 
be  exercised  (^). 

3.  In  the  case  of  Hutcheson  v.  Hammond  (A),  where  a  testatrix 
gave  a  fund  to  A,  for  life,  and  after  his  decease  to  his  daughter,  and 
willed,  that  if  she  should  marry  without  her  father's  consent,  then 
he  should  have  a  power  to  appoint  the  fund  to  whom  he  pleased;  it 
was  not  necessary  to  decide  the  point;  but  Mr.  Justice  Buller  said, 
that  he  was  clear  the  power  could  not  be  released,  for  which  he 
cited  Co.  Litt*  265  b ;  Brownlow,  210.  The  first  reference  is  to  the 
case  before  mentioned,  of  a  power  to  executors  to  sell,  and  I  have 
not  been  able  to  find  anything  in  Brownlow  on  this  question.  But 
it  should  seem  that  the  learned  judge's  opinion  cannot  be  supported ; 
for  as  the  power  was  for  the  father's  own  benefit,  it  ought  to  have 
been  deemed  a  power  in  gross,  which,  therefore,  as  we  shall  here- 
after see,  he  might  release;  and  although  the  power  was  merely 
equitable,  yet  in  these  cases  equity  should  follow  the  law. 

4.  As  to  powers  annexed  to  the  land,  we  may  consider,  secondly, 
what  acts  will  suspend  these  powers ;  thirdly,  what  acts  will  destroy 
powers  appendant,  but  not  powers  in  gross ;  and  so,  fourthly,  e  con- 
verso;  fifthly,  we  may  treat  of  the  cases  common  to  both  these 
powers ;  and,  lastly,  we  may  consider  in  what  cases  these  powers 
are  merged. 

(d)  5  Mod.  457.  Crook,  2  Ring.  N.  C.  70. 

\e)  Townson  r.  Tickell,  3  Born.  k.  Aid.  (/)  P«'r  Bridgmao,  C.  J.,  PrUlgm.  Ill, 

31 ;  Doe  v.  Smyth,  (3  Barn.  &  Cress.  112;  {g)  Willis  «.  Shorral,  1  Atk.  474. 

8.  C.  9  Dowl.   &  Ry.   136;  Nicloson  v,  (h)  3  Bpo.  C.  C.  128. 

Wordsworth,    2  Swaost    SGd;  Bcgbie  v* 
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SECTION  IL 

OP   THE   SUSPENSION   OP   POWEBS  APPENDANT   AND   IN   GBOSS. 


I.  Powers  appendant  are  affected  by  an 
interest  granted  by  the  d»nee  out  ef 
his  life  estate, 

3.  But  (he  right  io  exercise  the  power  u 
not  sugpended* 

9.  Operation  Qf  m  lease. 


10.  Power  tf  leasing  suspended  by  lease 

out  rf  interest, 

11.  Estates  overreached  wndtr  a  power  in 

a  third  person, 
19.  Bringloe  ?.  Goodson  explained, 
19.  Powers  ingross  not  suspendedbp a  lease. 


1.  With  respect  to  the  suspeBsion  of  powers  appendant:  If  a 
tenant'Ibr  life,wlth  a  power  pf  reYOOation,  grant  a  lease,  rent-charge, 
&c.,  totake  effect  out  of  his  interest,  natural  equity  requires  that  he 
should  not  16e  permitted  to  defeat  this  interest. 

2.  In  tlie  case  of  Goodright  v,  Cator(a),  Lord  Bolingbroke  was 
tenant  foy  life  (subject  to  a  life  annuity,  with  the  usual  powers  to 
eeeure  it),  with  remainders  over  in  strict  settlement ;  and  he  had  a 
power  of  revocation,  and  of  appointment  to  trustees  in  fee,  for  the 
jjurpose  of  sale  and  exchange.  He  granted  an  annuity  for  his  life, 
secured  upon  the  estate  by  a  demise  and  r^emise.  He  afterwards 
revoked,  and  appointed  the  fee  to  the  trustees,  and  they  joined  with 
him  in  a  con%'eyance  to  a  purchaser.  Lord  Mansfield  said  he  could 
not  frame  a  doubt  upon  the  question,  whether  the  purchaser  was 
bound  by  the  annuity  granted  by  Lord  Bolingbroke.  The  question 
was,  whether  the  same  Lord  Bolingbroke,  who  had  made  this  demise 
for  a  valuable  consideration,  could  be  authorised  to  revoke  it  under  any 
power  in  any  settlement,  for,  by  the  power,  the  revocation  must  be 
executed  by  him.  The  purchaser  had  notice  of  the  incumbrance ; 
and  therefore  there  was  a  gross  fraud  attempted  on  the  annuitant. 

3.  So  if  a  tenant  for  life  of  a  trust-fund,  having  a  power  to  advance 
in  his  lifetime  the  portions  to  which  his  children  will  become  entitled 
after  his  death,-  assign  over  his  life  interest,  he  cannot  afterwards 
exercise  his  power  as  against  his  assignee,  for  that  would  be  to  lessen 
the  interest  which  he  had  himself  created  (^);  but  it  is  said  that  a 
woman  tenant  for  life  may,  as  against  her  second  husband  or  his 
assignee,  give  such  consent  (c). 

4.  If  an  estate  be  limited  to  the  appointment  of  ^  and  his  wife,  and, 
in  default  of  appointment,  to  him  for  life,  with  remainder  to  her  for  life, 
with  remainder  over,  and  they  create  a  mortgage  under  their  power  the 
husband  surviving  will  be  liable  to  keep  down  the  interest,  although 
he  and  his  wife  might  have  altogether  defeated  the  remainder  over(rf); 

(a)  Dougl.460;  Haretv.  Hur8t,16Beav.  (c)  Whitmarsh  o.  Robertooo,  1  Coll. 
972,  where  the  tenant  for  Ufe  corenanted      N.  C.  570. 

not  to  execute  his  power.  (d)  Whitbread  v.  Smith,  3  De  Gex,  Mac.& 

(b)  Noel  V,  Henley,  M'Clell.  &  Yo.  902.        Goixl.741,8eeDixou  v.  Peacock, 3  Drew. 2dS. 

V2 


52  SUSPENSION   OP   POWERS  [CH.  3.  S.  2. 

he  was  treated  as  a  mere  tenant  for  life,  and  therefore,  according  to 
the  general  rule,  bound  to  keep  down  the  interest. 

5.  But  whether  a  lease  for  years  granted  by  a  tenant  for  life,  with 
a  power  of  revocation,  operates  to  prevent  the  execution  of  the  power 
until  the  lease  determines,  has  been  the  subject  of  much  judicial 
doubt. 

6.  In  a  case  in  Moor(c),  where  in  a  settlement  by  a  man  upon 
himself  in  twl,  with  remainder  to  himself  in  fee,  there  was  a  general 
power  of  revocation  and  new  appointment  reserved  to  him,  and  he 
made  a  lease  for  years,  and  then,  during  the  term,  revoked  and 
limited  the  estate  to  new  uses,  there  is  an  admirable  argiunent  against 
the  suspension  of  the  power,  assuming  the  lease  for  years  not  to  have 
been  granted  according  to  the  power.  It  was  argued  by  analogy  to 
the  case  of  a  lease  by  one  joint-tenant,  which  will  not  impede  ihejus 
accrescendi;  to  a  lease  by  tenant  for  life,  who  might  still  surrender; 
and  to  the  case  of  a  lessee  for  life,  with  a  condition  to  have  a  fee, 
where  a  lease  for  years  would  not  suspend  the  power  to  increase  the 
estate  by  the  condition.  It  was  allowed  that  the  lease  ought  not  to 
^e  defeated ;  but  it  was  insisted  that  the  doctrine  of  absolute  suspen- 
sion would  be  highly  mischievous,  since  all  men  of  landed  property, 
having  made  leases,  would  be  disabled  to  revoke,  or  to  make  jointures, 
or  advance  their  issue  with  the  rents  and  reversions. 

7.  In  a  later  case  in  Moor  (/),  a  man  covenanted  to  stand  seised  to 
the  use  of  himself  for  life,  with  remainders  over,  with  reversion  in  fee 
to  himself,  with  a  general  power  of  revocation  of  all  the  uses  in 
remainder.  He  then  made  a  lease  for  years  to  a  stranger,  and  after- 
wards, during  the  term,  he  revoked.  The  question  was,  whether  he 
could  revoke,  or  whether  he  had  suspended  his  power  of  revocation 
by  his  lease  during  the  term.  Coke,  Chief  Justice,  held  that  he 
might  revoke  all  except  the  term ;  and  that  if  one  make  a  conveyance, 
with  power  to  make  leases,  and  with  power  of  revocation,  if  he  make 
a  lease,  he  may  revoke  for  the  residue.  But  the  doubt  here  was, 
where  he  had  not  power  to  make  leases,  and  yet  made  a  lease.  Aodl 
at  last  the  Court  was  divided  in  opinion.  According  to  Rolle,  they 
agreed  that  he  could  not  revoke  during  the  lease,  and  it  was  doubted 
whether  he  could  revoke  even  after  the  leaae^  "^  " 

"  B.  In  Snape  v.  Turton,  a  tenant  for  life,  with  a  proviso,  that  if  he 
made  a  conveyance  in  fee  or  fee-tail,  it  should  be  good,  and  a  revoca- 
tion of  the  former  uses,  first  made  a  lease  for  a  year,  and  then,  reciting 
his  power,  granted  the  reversion  to  another  in  fee,  to  whom  the 
lessee  attorned.  And  it  was  determined  that  it  was  a  good  revocar 
tion  and  limitation  of  new  uses  under  the  power ;  for  the  making  of 
the  lease  for  years  was  not  any  suspension  of  the  power  as  to  the  fee, 

(«)  Anon.  Mo.  612 ;  and  see  Bollock  v.  (/)  Yelland  v.  PlcUs,  78S;  8.  C.  nom. 

Thome,  Mo.  616.  Yeoland  v.  Fettis,  1  Ro.  Abr.  473  (K),  pi.  8. 
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for  he  might  revoke  by  parts,  as  he  might  limit  the  estate  for  years, 
and  that  is  good  for  the  term,  and  afterwards  limit  this  in  fee  to 
another,  but  that  shall  not  revoke  the  lease  for  years  before  made, 
for  then  he  would  defeat  it  by  his  own  act ;  and  the  court  took  a  dis- 
tinction between  a  lease  for  years  and  for  life.  The  decision  was, 
that  the  lease  and  release  were  one  assurance,  and  a  good  revoca- 
tion (^).  In  a  later  case  (A),  Snape  v.  Turton  was  cited  as  an  autho- 
rity that  a  lease  for  years  suspends  the  power  of  revocation  during 
the  term  ;  but,  it  is  added,  that  none  would  venture  on  this. 

9.  At  this  day,  it  is  quite  clear  that  a  lease  for  years,  granted  by  ( 
the  donee  of  the  power,  cwnot  be  defeated  by  a  subsequent  exercise  \ 
of  the  poweTr  If  the  lease  can  ftS^e' effect  under  the  power,  it  will  j 
operate  as  a  parTI^  execution  of  i^  l^f  it  cannoti  it  will  enure  as  a 
g^Tputjof  the  interest  of  the  donee.  In  the  former  case,  of  course, 
no  subsequent  execution  of  the  power  can  defeat  the  lease  created 
by  the  prior  appointment  In  the  latter,  the  lease  may  fail,  before  its 
expiration  by  effluxion  of  time,  for  want  of  a  sufficient  estate  in  the 
lessor  (the  donee  of  the  power)  to  support  it ;  but  he  cannot  by  an 
exeixsise  of  his  power  defeat  his  own  grant,  although  the  power  in  its 
creation  enabled  him  to  overreach  his  own  estate,  out  of  which  the 
lease  was  granted.  Such  a  grant,  therefore,  operates  to  postpone  the 
estates_subseq  uently  create3  under  the  power,  but  it  does  not,  accord- 
ing  to  the  opimon  reported  m  Rolle,  suspend  tne  rifyht  of^xecuting 
the  power.  This  is  now  quite  a  settled  point.  It  was  the  opinion, 
as  we  have  seen,  of  Coke,  when  Chief  Justice,  and  it  was  doubted  by 
no  one  in  Goodright  v.  Cator  before  Lord  Mansfield.  Indeed,  the 
point  has  been  so  long  considered  as  settled  in  practice,  that  it  would 
now  bo  too  late  to  subvert  it,  were  it  even  contrary  to  law,  for  com- 
munis error  facit  jus.  But,  if  we  recur  to  first  principles,  we  shall  not 
hesitate  to  pronounce  the  point  free  from  doubt.  Consider  the  case 
before  the  statute  of  uses:  A*j  legal  tenant  for  life,  and  equitable 
tenant  in  fee  in  remainder,  first  grants  a  legal  lease  to  B^  and  then, 
during  the  term^  conveys  his  life  interest,  and  directs  his  trustee  to 
convey  the  inheritance  to  C  Of  the  legality  of  this  no  doubt  can  be 
entertained.  The  case  stands  thus  since  the  statute :  the  legal  tenant 
for  life  and  donee  of  the  power ^  which  comes  in  place  of  the  equitable 
fee  before  the  statute,  first  grants  a  lease  to  jB,  and  then  appoints!  to 
C  in  fee.  It  is  right  to  hold  that  he  shall  not  defeat  his  own  grant ; 
but  what  is  there,  subject  to  that,  to  prevent  the  immediate  operation 
or  the  statute  of  uses,  when  before  the  statute  the  trustee  would 
clearly  have  been  seised  to  the  use  of  the  appointee  from  tHe  ycjy 
execution  of  the  deed,  and  the  statute  expressly  extends  to  remain- 
ders.    There  is,  no  doubt,  a  distinction  between  the  case  as  it  stands 

(y)  Cro.  Car.  472 ;  Uo.  30*2;  2  Ro.  Abr.  (A)  Lord  Mordaunt  ©.  the  Earl  of  P«tcr- 

263;  pt.  2  ;  1  Cha.  Hep.  112.  boruugh,  3  Keb.  305. 
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now  and  as  it  stood  before  the  statute,  because,  to  the  execution  of 
powers^  solemnities  are  required ;  so  that  in  the  case  put  since  the 
statute,  if  the  instrument  was  not  executed  according  to  the  power, 
or  if  the  lease  was  not  authorised  by  it,  it  would  operate  only  out  of 
the  interest  of  the  donee ;  yet  that  affords  no  ground  why  an  imme- 
diate exercise  of  the  power  shoidd  not  be  valid.  Such  an  exercise  of 
it  cannot  affect  the  interest  granted  ;  which,  whether  the  power  were 
executed  or  not,  would  cease  with  the  estate,  out  of  which  it  waa 
carved.  The  doctrine,  therefore,  that  the  power  may  be  exercised 
immediately,  but  so  as  not  to  overreach  or  destroy  the  interest 
granted,  as  far  as  that  can  operate  out  of  the  estate  of  the  donee^ 
cannot  be  productive  of  any  inconvenience;  but  a  contrary  deter- 
mination might,  in  some  cases,  operate  as  an  extinguishment  of  the 
power. 

10.  The  operation  of  a  grant  out  of  the  interest  may,  however, 
vary  with  the  nature  of  the  power.  If  a  tenant  for  life,  with  a  power 
of  leasing  in  possession,  were  to  grant  a  common  lease  out  of  his 
interest^  that  woidd  really  suspend  the  power,  in'  the  proper  sense  of 
the  term  ;  for  leases  under  the  power  could  be  granted  only  in  pos- 
session, and  such  a  lease  the  donee  could  not  grant,  in  consequence 
of  his  previous  lease  out  of  his  interest.  Of  necessity,  therefore,  the 
power  would  be  suspended :  there  could  be  no  valid  execution  of  it 
until  the  possesion  was  vacant.  In  the  Attorney-general  v,  Gradyll, 
two  ju(^es  thought  the  power  was  suspejided  by  a  lease  granted  by 
the  tenant  for  life,^|^  tinder  his  power^'  to  trustees  for  nlnety^nine 
yearsjlf  he  fihouldso  long  HvC;,  although  it  was  only  to  secure  his 
debts  (i). 

"  '^n.  But  in  a  case  in  which,  under  a  will,  there  was  a  tenant  for 
life,  with  a  power  of  leasing  to  take  effect  in  possession,  and  a  power 
to  the  executors  to  sell  or  mortgage,  which  would,  of  course,  over- 
reach the  life  estate,  and  the  tenant  for  life  first  demised  the  estate 
for  ninety-nine  years,  if  he  shoidd  so  long  live,  but  for  what  purpose 
did  not  appear,  and  then  granted  a  lease  for  twenty-one  years  of  the 
estate  under  his  power,  and  the  executors,  under  their  power,  ap- 
pointed the  estate  to  one  for  a  thousand  years,  by  way  of  mortgage, 
it  was  held  that  the  mortgagee  was  entided,  as  the  assignee  of  ^e 
reversion,  to  maintain  an  action  of  covenant  under  the  lease  for 
twenty-one  years  (A).  The  court  observed,  that  as  the  particular 
object  of  the  demise  for  ninety-nine  years  did  not  appear,  the 
demise  must  be  considered  simply  as  a  lease  for  ninety-nine  years 
by  the  tenant  for  life,  out  of  his  interest,  and  leaving  the  immediate 
legal  reversion  upon  such  lease  in  such  tenant  for  life.  And  whether, 
as  against  the  lessee  for  a  thousand  years^  the  leasing  power  was  or 

(«)  Bunb.  02.  (/r)  Dringloe  r.  Goodjjon,  4  Bing.  N.C.  726. 


CH.  3.  8. 2.]  APPENDANT   AND   IN  GROSS.  55 

was  not  suspended  by  the  demise  for  ninety-nine  years  was  the 
question.  They  considered  it  clear  that  the  leasing  power  was  not 
destroyed^  but  had  been  at  the  utmost  suspendedy  so  far  as  regards  the 
leetse  for  ninety-nine  years  ;  and  if  there  had  been  no  power  created 
by  the  will  besides  that  leasing  power,  and  the  contest  had  taken 
place  between  the  grantee  of  the  ninty-nine  years'  term  and  the 
lease  for  twenty-one  years,  there  could  be  no  question  but  that 
the  former  must  have  prevailed,  if  the  leasing  power^  subsequently 
exercisedy  operated  to  the  prejudige  of  the  grantee.  If,  the  Court 
added,  the  lease  for  a  thousand  years  had  been  granted  under  a 
power  given  to  the  tenant  for  life,  the  grantee  of  the  ninety-nine 
years'  term,  whether  it  was  a  mortgage  term  or  otherwise,  might 
well  insist  upon  his  right  to  the  rents  and  profits,  in  preference  to 
the  appointee  of  his  lessor;  or  if  the  lease  for  twenty-one  years 
had  been  disadvantageous  to  him,  he  might  possibly  have  a  right 
to  dispute  that  also,  as  being  granted  in  derogation  of  his  lease. 

So  far,  therefore,  the  authorities  were  recognised.  But  the  ques- 
tion was  a  new  one,  between  the  mortgagee  under  the  power  of 
the  executors,  and  the  lessee  under  the  power  of  the  tenant  for  life. 
Now,  the  Court  observed,  the  thousand  years'  mortgage  term  operated 
as  if  it  had  been  created  by  the  will  itself,  and  overrode  the  lease  for 
ninety-nine  years  granted  out  of  the  life  estate ;  so  the  twenty-one 
years'  lease  must  be  considered  as  granted  by  the  will  itself,  and 
therefore,  in  any  case  not  affecting  the  interest  of  the  lessee,  as  over- 
riding the  grant  made  by  the  tenant  for  life  out  of  his  own  estate. 
The  case  therefore  stood,  as  if  the  devisor  who  created  the  powers 
had  first  granted  the  twenty-one  years'  lease  to  the  lessee,  then  granted 
the  thousand  years'  term  to  the  mortgagee,  and  then  granted  an 
estate  for  life  to  the  tenant  for  life,  who  demised  to  a  person  for 
ninety-nine  years,  if  he  (the  tenant  for  life)  should  so  long  live  [so  * 
that  the  priorities  were— 1,  The  lease  for  twenty-one  years ;  2,  The 
mortgage  term  for  a  thousand  years ;  3,  The  ninety-nine  years  de- 
terminable on  the  dropping  of  the  life ;  4,  The  estate  for  life]  ;  and,  ' 
if  the  term  for  ninety-nine  years  was  overreached  by  the  lease  for  a 
thousand  years,  the  former  could  not  stand  in  the  way  of  the  latter ; 
but  the  mortgagee  might  recover  the  rent  in  the  same  manner  in 
which  he  might  have  done,  if  the  ninety-nine  years'  lease  had  never 
existed.  The  tenant  for  life  could  not  obstruct  the  exercise  of  the 
power  in  the  executors,  and  the  lessee  for  ninety-nine  years  could 
not  stand  in  a  better  situation  thaJLlhejfcenant  for  life,  and,  therefore, 
couirhave  no  right  to  set  up  his  interest  against  that  of  the  mort- 
gagee under  the  power :  in  other  words,  as  the  lessee  for  twenty-one 
years  derived  his  interest  from  the  donor  of  the  power,  and  as  the 
mortgagee  derived  his  reversionary  interest  from  the  same  donor, 
what  right  could  the  former  have  to  set  up  against  the  latter  a  lease 

d4 


56  SUSPENSION  OP  POWERS.  [CH.  3.  S.  2. 

granted  to  a  third  person  by  the  tenant  for  life  ?  Upon  principle 
the  Court  thought  there  had  been  no  suspension  of  the  leasing  power, 
so  far  as  regards  the  grantee  of  the  term  under  the  power  to  demise 
by  way  of  mortgage  to  the  executors,  and  upon  that  ground  they 
thought  Such  grantee  had  the  immediate  reversion  in  him,  and  might 
sue  upon  the  covenants  in  the  lease. 

12.  The  grounds  upon  which  the  judgment  proceeded  are  distinct 
and  satisfactory :  the  case  establishes  this,  that  there  is  no  absolute 
suspension  of  a  power  of  leasing,  by  the  grant  of  a  term  of  years  out 
of  the  estate  of  the  tenant  for  life ;  but  that,  although  no  right  is  re- 
served by  the  tenant  for  life  to  exercise  his  power,  as  between  him 
and  his  grantee,  he  may  exercise  it ;  and  if _his  life  estate  is  over- 
re^ichfidby  the  exercise  of  another  power  in  another  person,  the  grant 
by  him  shares  the  same  fate,  and  the  lease  under  his  power  and  the 
estate  under  the  other  power  operate  just  as  if  they  had  been  created 
in  that  succession  by  the  creator  of  the  power.  To  this  there  can  be 
no  solid  objection  in  law,  and  it  meets  the  justice  of  the  case.  The 
only  remaining  question  is,  how  the  lease  for  twenty-one  years  would 
operate,  where  there  is  no  power  in  a  third  person  to  overreach  the 
life  estate.  Where  the  estate  created  by  force  of  the  interest  is  a 
mere  incumbrance,  and  a  lease  under  the  power  would  be  a  common 
benefit,  it  might  well  be  held  that  the  lease  woidd  bind  the  grantee. 
But  whfere  it  woidd  be  disadvantageous  to  him,  e,  g.y  where  a  fine  is 
taken  by  the  lessor  himself,  it  clearly  would  not  bind  him.  A  lease 
imder  the  power  would  be  valid,  but  for  the  previous  grant ;  if,  there- 
fore, the  right  to  exercise  the  power  be  reserved,  or  if  the  lease  be 
made  with  the  previous  consent  of  the  grantee,  or  he  adopt  it,  it 
would  probably  be  held  to  be  binding ;  but  such  a  favourable  con- 
struction will  no  doubt  lead  to  some  difficulties  (/). 

13.  As  to  powers  in  gross y  they  are  independent  of  the  estate  of  the 
donee,  and  would  not  therefore  be  suspended  by  the  grant  of  a  lease. 
Hale,  C.  B.,  observed,  in  Edwards  v.  Slater,  that  the  estate  there, 
which  was  to  lease  from  the  death  of  the  tenant  for  life,  did  not  arise 
out  of  the  tenancy  for  life,  but  out  of  the  first  estate.  It  woidd  be  a 
much  clearer  and  stronger  case,  if  the  tenant  for  life  had  a  power 
generally  to  make  a  lease  for  years,  to  say  that  the  lease  should  arise 
out  of  his  estate,  than  this  was,  in  which  the  lease  for  years  was  not 
to  commence  till  after  the  death  of  the  tenant  for  life,  and,  therefore, 
could  not  be  incident  to  his  estate  (m). 

14.  In  the  same  case  (n),  it  was  holden,  that  where  a  tenant  for 
life  committed  a  forfeiture  by  accepting  a  feoffment,  and  then  exer- 
cised a  power  in  gross,  and  afterwards  a  remainder-man  entered  and 
reduced  the  estates,  the  power  was  well  executed,  as  the  donee  had 

(0  Videifrfra.  (»)  Hard.  410. 

(m)  Hard.  413. 
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a  riffkt  to  make  it.  And  (m  the  same  principle  it  was  said,  that  if  the 
tenant  for  life  had  been  disseised,  and  then  had  exercised  his  power, 
and  had  entered,  this  would  have  reduced  the  right  to  an  actual 
estate. 

15.  These  observations  do  not  apply  to  leases  granted  under  the 
same,  or  any  other  power,  nor  to  leases  for  life,  or  a  total  disposition 
of  the  estate  for  life.  The  former  will  be  a  subject  of  future  inquiry ; 
and  the  latter  we  are  now  to  consider  in  treating  thirdly  of  the 
extinguuhnteTit  of  powers  appendant. 


SECTION  III. 

OP   THE   EXTINGUISHMENT   OF   POWEBS  APPENDANT. 


1.  BxiinguishmAU  qf  powers  tqtpendant. 

3.  Mortgage   by  tenant  for  l\fe  of  his 

whole  estate  does  hot  destroy  power 
of  leasing.  • 

4.  Partieuiarly  whore  right  reserved  to 

exercise  the  power. 
6.  Nor  will  it  destroy  a  power  of  sale 

and  exchange. 
14.  Review  qf  the  cases  upon  powers  qjf 
leasing. 

18.  Ajui  upon  powers  of  sale  and  exchange. 


10.  Powers  not  tweeted  where  there  is  a 

mere  re-settlement. 
21.  How  recoveries  were  s^^ffered  to  save 

powers. 
24.  Power  and   estate  i     Conveyance  qf 

estate  destroys  the  power, 

26.  7^  same  as  to  personalty. 

27.  ^fflectqf  bankruptcy  i  separate  power. 

28.  Badham  and  MeSy  with  observations. 

29.  Badham  and  Mee  overruled. 

30.  Hole  Y.  Escott ;  Joint  power. 


1.  We  have  seen  that  a  charge  on  the  estate  to  which  the  power 
is  appendant  cannot  be  defeated  by  an  exercise  of  the  power ;  it 
follows,  therefore,  on  the  same  principle,  that  a  total  alienation  of  the 
estate  must  operate  as  an  extinguishment  of  the  power,  where  it  can-  i  j^J^j^ 
not  be  exercised  without  defeating  the  interest  granted.     Thus,  iff        ^^ 
tenant  for  life,  with  a  power  to  grant  leases  in  possession,  convey  1  ^JL.'// 
away  his  life-estate,  the  power  is  gone ;  it  is  no  longer  possible  for  f     /    ^ 
the  donee  to  execute  it,  inasmuch  as  it  would  be  derogatory  to  his     "^^^^Z 
own  grant  (a).     In  Berry  v.  White  (i),  Bridgman,  C.  J.,  laid  it    ^  j£^ 
down  that  powers  to  make  leases  savour  and  relish  of  the  estate  and    V^"^ 
interest  in  the  land,  and  depend  upon  the  estate  in  it.     If  tenant  for   ^^^y 
life,  who  hath  such  power,  depart  with  his  estate,  his  power  is  gone ; 


^M- 


the  estate  which  is  executed  by  the  power  is  raised  not  only  out  of  ^^o^-*^^ 

the  power  but  partly  out  of  thp  estate  of  the  tenant  for  life.  " 

2.  In  Vincent  t;.  Ennys  the  power  was  to  lease  for  years,  de- 
terminable on  lives.     A  mortgage  was  made  to  a  mortgagee  and  his 

{a)  See  Dougl.  203.    And  see  Cooke  v.      See  the  case.    This  seems  to  have  misled 
Droinchill,    Noy,  66.      Note,  the  letter  L      Sir  Matthew  Ilalc;  see  Hard.  413. 
appears  to  be  misprinted  for  the  Letter  P.  (b)  Bridg.  by  Bun.  Ul. 
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heirs ;  and  Lord  Chancellor  King  held,  that  the  leases  granted  after 
the  mortgage  were  not  good  within  the  settlement^  and  by  the  mcMrt- 
gage  the  power  was  gone :  and  the  same  point  was  decided  the  same 
way  a  few  days  before  (c). 

3.  But,  in  a  later  case.  Lord  Mansfield  held  that  where  the  con- 
veyance by  the  tenant  for  life  was  only  by  way  of  mortgage  or 
security,  the  power  was  not  destroyed,  as  it  would  be  contrary  to 
the  intention  of  all  the  parties  to  hold  that  the  power  was  extin- 
guished. Li  the  case  alluded  to  (d),  a  tenant  for  life,  with  a  power 
of  leasing  at  rack-rent  in  possession,  conveyed  his  life-estate  to  a 
trustee  and  his  heirs,  to  pay  out  of  the  profits  a  life  annuity,  and  the 
surplus  to  himself,  the  tenant  for  life.  He  afterwards  conveyed  the 
estate  to  trustees  for  ninety-nine  years,  if  he  should  so  long  live,  for 
the  payment  of  his  debts,  but  witii  an  express  reservation  as  to  all 
leases  granted  or  to  be  granted.  He  afterwards,  of  his  own  authority, 
granted  a  lease  under  his  power;  and  the  question  between  the 
assignee  of  the  lessee  and  the  grantee  of  the  remainder-man  under 
the  settlement,  after  the  death  of  the  tenant  for  life,  was,  whether 
the  operation  of  the  first  conveyance  did*  not  invalidate  the  lease. 
It  was  argued,  1.  That  the  conveyance  rendered  it  impossible  for 
the  tenant  for  life  to  grant  a  lease  which  would  take  effect  in 
possession.  2.  That  the  conveyance  had  extinguished  the  power. 
3.  The  general  opinion  of  conveyancers  was  relied  upon.  Lord 
Mansfield  did  not  hear  the  other  side.  He  said  that  the  creation, 
execution,  and  destruction  of  powers  depend  on  the  substantial  inten- 
tion and  purpose  of  the  parties.  It  was  said,  1.  That  the  grantor 
was  not  in  possession,  and  that  it  was  necessary  he  should  be,  to 
execute  the  power ;  but  he  thought  possession  here  meant  the  receipt 
of  the  rents  and  profits  [the  surplus  only  of]  which  were  applied  to 
his  use.  If  actual  possession  was  necessary,  a  leasing  power  could 
never  be  executed,  where  the  land  is  in  the  hands  of  a  tenant  2.  It 
was  contended  that,  by  granting  away  his  life  estate,  he  extinguished 
the  power.  Certainly,  where  the  whole  life  estate  is  conveyed  away 
by  the  intention  of  the  parties,  the  power  must  be  at  an  end,  and 
cannot  be  afterwards  exercised  to  the  prejudice  of  the  grantee.  But 
the  conveyance  there  was  only  to  let  in  a  particular  charge,  subject 
to  which  the  rents  and  profits  still  belonged  to  the  tenant  for  life, 
and  the  lease  could  not  prejudice  the  security  nor  the  remainder- 
man, for  the  best  rent  must  be  reserved.  It  would,  therefore,  be 
contrary  to  the  intention  of  all  the  parties  to  hold  that  the  power 
was  extinguished  by  the  conveyance. 

4.  And  in  the  late  case  of  Long  v.  Rankin,  in  the  House  of 
Lords  (e),  where  a  tenant  for  life,  with  a  power  of  leasing  at  rack- 

(r)  3  Vin.  Abr.  432,  pi.  10 ;  and  Corker  (</)  Ren  r.  Bulkeley,  Dougl.  292. 

t'.  £nDys,  ib.  (e)  Appendix,  No.  8. 
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Tent  without  a  fine^  conveyed  away  his  whole  life  estate,  by  way  of 
securing  an  annuity  for  his  life  ;*  but  it  was  stipulated  that  he  might 
exercise  his  power  of  leasing,  with  the  consent  of  the  grantee :  it 
was  held  that  the  power  might  be  legally  exercised  by  the  tenant 
for  life,  with  the  consent  of  the  grantee,  notwithstanding  the  con- 
veyance of  the  life  estate.     The  power  was  to  the  tenants  for  life 
successively,  when  and  as  they  should  respectively  be  in  the  actual 
possession  of  the  estates,  to  make  leases,  to  commence  in  possession. 
In  delivering  the  unanimous  opinion  of  the  Judges  in  the  House  of 
Lords,  Abbot,  C.  J.,  observed,  that  it  was  obvious  that  both  the 
lessor  and  the  lessees  were  estopped,  at  least  during  his  life,  from 
questioning  the  validity  of  the  lease  at  law ;  and  if  the  grantees  of 
the  life  estate  had  attempted  to  disturb   the  lessees,  a  Court  of 
Equity  would  have  restrained  them  from  doing  so.     It  is  true,  that 
the  lessor  could  not,  after  having  conveyed  his  life  estate  to  others, 
derogate  from  the  effect  of  that  conveyance  by  an  execution  of  his 
power ;  and  the  inability  to  derogate  from  a  prior  conveyance  works 
what  is  usually  called  a  suspension  of  a  power.     As  if  land  be 
granted  to  A,  and  his  heirs^  to  such  uses  as  B  shall  appoint,  and  in 
the  meantime  to  £  for  his  life,  or  any  greater  estate,  here  B  has 
a  power  to  limit  and  appoint  the  uses  of  the  fee ;  but,  if  he  makes  a 
lease  for  years  or  for  life,  before  he  executes  that  power,  common 
justice  requires  that  he  should  not  derogate  from  his  own  grant,  by 
a  subsequent  appointment  of  the  fee;  and  his  power,  therefore,  is 
suspended,  as  far  as  regards  the  lease  and  the  interest  of  the  lessee, 
and  his  appointee  must  take,  subject  to  the  lease  (I).     But  the  lease 
to  the  defendants  was  not  in  derogation  of  the  estate  granted  by  the 
tenant  for  life,  but  rather  in  conformity  to  it     The  only  question 
was,  whether  the  lease,  upon  the  death  of  the  tenant  for  life,  became 
void  as  against  the  remainder  man,  and  they  held  that  it  did  not. 
A  leasing  power  given  to  a  tenant  for  life  is  usually  spoken  of  in  our 
books  as  a  power  appendant  to  the  estate  of  the  tenant  for  life ;  and 
it  is  said  that  the  estate  of  the  lessee  is,  in  such  a  case,  derived  out 
of  the  estate  of  the  tenant  for  life,  for  such  period  of  the  term  as  he 
may  happen  to  live.     It  would  probably  be  more  correct  to  say  that 
it  operates  upon  that  estate,  than  to  say  it  is  derived  out  of  it  even 
during  that  period.     It  was  not  necessary  to  say,  in  the  present  case, 
that  a  leasing  power  might  not,  by  the  terms  in  which  it  is  given,  be 
8o  inseparably  annexed  to  the  estate  of  the  tenant  for  life,  as  to 
become  void  and  inoperative,  if  he  parts  with  his  estate,  and  transfers 
it  to  another.     This  probably  might  be  so  by  the  terms  in  which  the 
power  was  given,  because  he  who  gives  it,  may  give  it  with  what 


(I)  This  is  not  a  good  example,  for  in  the  case  pat,  the  lease  would  operate  as  a  partial 
execution  of  the  power. 
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qualifications  he  pleases ;  but  it  is  not  essential  to  the  validity  of 
such  a  power  that  it  should  be  appurtenant  or  annexed  to  any  estate 
in  the  land.  It  is  also  immaterial  to  the  remainder-man  whether  or 
not  it  be  so  annexed :  his  security  depends  upon  the  conditions  and 
qualifications  under  which  the  power  is  to  be  executed,  and  not  upon 
the  estate  or  interest  of  the  person  by  whom  it  is  executed.  If 
these  are  not  duly  observed,  the  lease  is  void  as  against  him ;  and  if 
they  are  duly  observed,  it  matters  not  to  him,  whether  the  estate 
originally  given  to  his  predecessor  continued  vested  in  that  pre- 
decessor at  the  time  of  granting  the  lease,  or  had  been  previously 
transferred  to  another  person.  Many  occasions  arise  in  which  it 
becomes  important  to  the  convenience  of  a  tenant  for  life  that  he 
should  transfer  his  estate  to  another.  An  execution  of  the  leasing 
power,  after  such  a  transfer,  cannot,  for  the  reasons  already  given,  be 
prejudicial  to  the  remainder-man ;  and  the  reasons,  upon  which  such 
powers  have  been  introduced,  show  that  it  may  be  more  beneficial 
to  him  that  the  leasing  power  should  be  retained  and  continue  to 
I  exist,  than  that  it  should  be  extinguished  and  annihilated.  It  ought 
'  not,  therefore,  to  be  held  that  such  a  power  is  extinguished  by  a 
•  transfer  of  the  estate,  unlessjbhe  language  of  the  deed,  whereby  the 
'  power  is  created,  clearly  shows  that  the  donor  of  the  power  intended 
inseparably  to  annex  it  to  the  life  estate  given,  and  to  a  continuance 
■  of  that  estate  in  the  identical  person  to  whom  it  is  given.  Now  the 
1  power  in  this  case  was  given  to  several,  who  are  to  take  in  succes- 
sion; and  the  words  *'and  not  before"  are  most  important.  For 
looking  at  the  whole  clause,  it  did  not  appear  that  the  donor  intended 
to  annex  the  power  to  the  estate,  and  all  the  words  of  the  clause 
were  best  satisfied  by  construing  it  to  mean  only,  that  every  person 
to  whom  an  estate  for  life  was  given  might  make  leases  after,  though 
not  before,  the  estate  should  have  once  vested  in  him,  and  during  its 
continuance^  whether  in  him  or  another  deriving  under  him.  A 
lessee,  moreover,  is  in  law  and  reason  considered  as  a  purcnaser, 
even  if  he  takes  at  the  best  rent  that  the  land  be  worth  at  the  time, 
because  he  forms  his  engagements  and  regulates  his  affairs  upon  the 
faith  of  his  lease,  and  often  expends  his  money  in  the  improvement 
of  the  land,  in  confidence  that  he  shall  reap  the  benefit  of  his  expen- 
diture by  the  enjoyment  of  his  term.  And  the  estate  of  a  purchaser 
is  not  to  be  taken  from  him  unless  it  be  for  some  good  reason, 
founded  in  justice,  or  in  the  plain  intention  and  expressions  of  the 
original  settior  of  the  estate.  No  such  reason  was  to  be  found  in 
the  present  case. 

5.  But  Lord  Eldon,  in  moving  the  affirmance  of  the  judgment  in 
this  case,  observed,  that  he  was  a  little  anxious  to  say  that  he 
desired  it  might  not  be  understood  that  he  had  given  any  opinion 
whatever  with  respect  to  the  decision  of  Ren  v.  Bulkeley.     As 


1 
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the  words  of  the  power  in  Long  v.  Sankin  were  the  usual  ones, 
this  would  seem  to  make  the  decision  depend,  as  far  as  Lord 
Eldon  concurred  in  it,  on  the  right  reserved  to  execute  the 
power ;  it  was  not  considered  that  any  intention  of  the  donor  of  the 
power  was  contravened  by  that  decision. 

6.  It  has  in  like  manner  been  determined  that  a  conveyance  of 
his  whole  life  estate,  by  a  tenant  for  life,  with  a  power  of  sale 
and  exchange,  or,  which  is  the  same  thing,  whose  consent  is  made 
requisite  to  the  exercise  of  such  a  power,  will  not  affect  his  power, 
where  the  conveyance  is  only  by  way  of  mortgage  or  security. 
This  was  decided  in  a  recent  case  (/),  where  (subject  to  a  rent- 
charge  and  a  term  of  years  to  secure  it)  the  husband  and  wife  were 
tenants  for  life  successively,  with  regular  limitations  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  children,  as 
the  husband  and  wife  should  appoint,  with  limitations,  in  default  of 
appointment,  to  the  children  as  tenants  in  common  in  tail,  with 
remainder  to  such  uses  as  the  wife  should  appoint,  and  in  default 
of  appointment,  to  the  right  heirs  of  the  survivor  of  the  husband  and 
wife ;  and  there  was  a  power  of  sale  and  exchange  to  the  trustees, 
during  the  lives  of  the  husband  and  wife  and  the  survivor,  by  their, 
his,  or  her  direction.  Upon  the  sale  of  a  life  annuity,  there  being 
one  child  of  the  marriage,  the  husband  and  wife,  by  lease  and  release, 
and  fine,  conveyed  the  estate  to  a  trustee  in  fee,  (subject  to  the 
child's  estate),  for  securing  the  annuity.  The  conveyance  recited 
that  the  wife  was  entitled  to  the  reversion  expectant  on  the  death  of 
her  daughter  without  issue,,  and  had  agreed  to  grant  the  reversion 
to  the  trustee  in  fee  to  secure  the  annuity ;  but  the  life  estates  also 
were  conveyed ;  for  the  fee,  subject  to  the  estate  tail,  was  vested  in 
the  trustee  (I).  The  annuitant  had  obtained  an  assignment  of  a 
charge,  which  was  created  by  the  husband  and  wife,  under  a  par- 
ticular power  of  charging  in  the  settlement,  and  that  of  course 
overrode  the  life  estates.  There  was  no  saving  clause  of  the  powers 
in  the  conveyance.  Afterwards  the  power  of  sale  was  exercised  by 
the  trustees,  with  the  consent  of  the  husband  and  wife,  and  with 
the  concurrence  of  the  annuitant  and  her  trustee ;  and  it  was  held, 
that  the  power  was  not  destroyed  by  the  fine,  as  the  only  object  of 
the  deed  and  fine  was  to  secure  the  annuity.  The  fee,  it  was  said, 
was  vested  in  the  trustee,  not  as  an  independent  fee,  but  merely  to 
secure  an  annuity.  It  was  only  to  exist  during  the  life  of  the 
annuitant,  and  upon  her  death  it  was  to  return  to  the  husband  and 
wife.  The  case  was  not  considered  distinguishable  from  Lord 
Jersey's,  to  which  we  shall  presently  advert ;  for,  although,  there  the 

(/)  Tyrrell  v.  Marsh,  3  Bing.  31 ;  10  Moo.  306. 


(I)  The  reports  are  not  very  distinct,  and  in  the  Jadgroent  of  the  C.  J.,  there  are  some 
observations  upon  the  ox>cration  of  the  statute  of  uses  which  appear  to  bo  eironcou?. 
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object  of  the  parties  was  expressly  stated  in  the  deed^  yet  it  was 
equally  clear  here,  upon  the  whole  of  the  instruments  taken 
together^  that  the  intention  of  the  parties  was  to  limit  the  operation 
of  the  fine,  and  prevent  the  destruction  of  the  power. 

7.  In  Davies  v.  Bush  (^),  the  estate  was  conveyed,  prior  to 
marriage,  by  the  lady's  father  to  the  husband  and  wife  successively 
for  life,  witibi  regular  remainders  to  trustees  to  preserve,  with  re- 
mainder to  the  children  in  strict  settlement,  remainder  to  the 
survivor  of  the  husband  and  wife  in  fee,  and  there  was  the  common 
power  of  sale  and  exchange  in  the  trustees,  at  the  request  of  the 
husband  and  wife,  or  the  survivor.  After  the  marriage,  there  being 
no  issue,  the  husband  and  wife  conveyed  to  a  mortgagee  in  fee, 
subject  to  the  uses  in  favour  of  the  issue,  and  covenanted  to  levy 
a  fine  to  enure  to  the  mortgagee,  his  heirs  and  assigns,  during  the 
lives  of  the  husband  and  wife,  and  the  life  of  the  survivor,  with 
remainder  to  the  uses  limited  by  the  settlement,  so  as  to  confirm 
them :  and  the  fine  was  levied,  and  there  was  a  proviso  for  redemp- 
tion. The  mortgagee  having  been  paid  off,  re-conveyed  to  the  uses 
of  the  settlement ;  it  was  held  that  the  fine  was  controlled  by  the 
declaration  of  uses,  and  did  not  destroy  the  contingent  remainder  in  fee 
limited  to  the  survivor  of  the  husband  and  wife,  which  was  the  only 
point  in  the  case.  But  the  Chief  Baron  observed,  upon  Lord  Jersey's 
case,  and  the  other  authorities,  that  they  proved  that,  where  the  uses  of  a 
fine  are  led  by  a  previous  deed  expressly  referring  to  it,  the  deed,  in  its 
turn,  limits  and  controls  the  legal  effect  of  the  fine,  preventing  it 
from  destroying  those  powers,  authorities,  and  conditions,  which  it 
would  otherwise  have  destroyed.  Does  the  fine,  the  Court  asked, 
destroy  the  power  of  sale  and  exchange  ?  That  is  precisely  Lord 
Jersey's  case.  If  it  were  said  that  it  would,  that  would  be  a  decision 
directly  opposite  to  that  in  Lord  Jersey's  casa 

8.  Li  a  later  case  (A),  under  a  settlement,  Walmesley  was  tenant  for 
life  of  estates,  subject  to  the  trusts  of  several  terms  for  raising  two 
annuities,  and  younger  children's  portions,  with  estates  in  remainder 
to  the  sons  of  the  marriage  in  tail  male.  Thje  settlement  contained 
a  power  of  sale  or  exchange  in  the  trustees  of  the  settlement  by  the 
direction  of  Walmesley,  with  a  power  to  the  trustees,  by  such  direc- 
tion as  aforesaid,  to  revoke  the  old  uses,  and  to  appoint  new  ones. 
By  lease  and  release,  Walmesley  conveyed  his  life  estate  by  way  of 

.  mortgage,  and  afterwards  contracted  to  sell  the  estate.  The  author, 
it  appears  from  the  printed  report,  gave  the  following  opinion  upon 
the  case: — That  as  the  powers  were  not  in  this  case  inseparably 
annexed  to  the  estates,  Mr.  Walmesley,  the  mortgagor,  might  still 
exercise  his  powers   of  sale    and  exchange,  and  appointment  of 

ig)  M'Clell.  &  Yo.   68;    Walmsley   o.  (A)  Walmesley  v.  Bntterworth,  Rolls,  28tfa 

Jowett,  22  L.  T.  279.  Joly.    Coote  on  Mortg.  GCS. 
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trustees;  but  if  the  mortgagee  would  reconvey  to  Mr.  Walmesley, 
the  mortgagor,  the  powers  might  with  much  less  objection  be  exer- 
cised. That,  in  his  opinion,  a  good  title  might  be  made  in  either 
way;  but  as  this  opinion  was  fonned  on  modem  decisions,  which 
had  somevohat  altered  the  law  as  it  formerly  stood,  but  had  not 
expressly  decided  the  present  point  to  its  full  extent,  the  pur- 
chaser was  entitled,  if  he  insisted  on  it,  to  have  his  title  fortified 
by  a  decree.  A  bill  was  accordingly  filed,  and  it  was  contended 
that  the  tenant  for  life  could  still  exercise  his  power  of  consenting 
to  the  sale,  because  it  was  not  intended  to  act  in  derogation  of 
the  estates  or  rights  of  the  mortgagee ;  and  that  the  case  of  Sen  v. 
Bulkeley  was  a  direct  decision  in  favour  of  the  power.  The  Master 
of  the  Rolls  observed ;  that  the  bill  alleged  that  the  plaintiff  had 
offered  to  procure  the  mortgagee  to  join  in  the  conveyance,  or  to 
reconvey  to  the  tenant  for  life,  the  plaintiff,  and  the  answer  ad- 
mitted that  such  an  offer  had  been  made,  and  submitted  two  questions 
to  the  Court :  first,  whether  the  power  of  sale  and  exchange  exists, 
so  as  to  enable  the  vendor  to  make  a  good  title  under  the  power ; 
and,  secondly,  whether  the  mortgagee  can,  in  the  way  proposed, 
remedy  the  defect.  The  former  was,  he  conceived,  the  only  point 
on  which  the  opinion  of  the  Court  was  required.  On  the  second 
question  he  observed ;  that  there  appeared  to  him  no  doubt  but  that, 
if  the  plaintiff  should  procure  the  mortgagee  to  reconvey  the  estate, 
and  restore  the  plaintiff  to  his  life  estate,  the  power  of  sale  could 
be  exercised.  This  was  expressly  laid  down  in  Edwards  v.  Slater," 
and  hj  Lord  Tenterden  in  the  case  of  Long  v.  Kankin,  which  is 
consistent  with  the  general  suspension  of  powers.  As  to  the  first 
question,  the  point  was  expressly  decided  in  King  [Ren]  v.  Bul- 
keley; and  though  the  contrary  seemed  to  have  been  held  in  Vincent 
V.  Ennys,  and  in  Corker  v.  Ennys,  there  referred  to  (I),  yet  the 
recent  case  of  Long  v.  Rankin,  in  the  House  of  Lords  in  1822,  had 
finally  decided  the  contest  between  these  authorities.  In  that  case 
the  tenant  for  life,  with  a  leasing  power,  having  conveyed  away  his 
life  estate  to  secure  an  annuity,  afterwards  made  a  lease ;  and  Lord 
Tenterden,  in  delivering  the  opinion  of  the  Judges  in  the  House 
of  Lords,  said,  "  We  ought  not  to  hold  that  such  a  power  is  extin- 
guished by  the  transfer  of  the  estate,  unless  we  see  clearly  in  the 
language  of  the  deed,  whereby  the  power  is  created,  that  the  donor 
of  the  power  intended  inseparably  to  annex  it  to  the  life  estate  given, 
and  to  a  continuance  of  that  estate  in  the  identical  person  to  whom 
it  is  given.*'  If,  the  Master  of  the  Rolls  observed,  in  that  case,  the 
power  was  not  so  far  annexed  to  the  estate  as  to  prevent  the  tenant 


(I)  They  are  not  referred  to  in  the  report  in  Dougl. :  thoy  were  first,  I  believe,  brought 
foTTtrArd  iu  this  work. 
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for  life  from  executing  it,  after  he  had,  for  the  purpose  of  securing 
the  annuity,  parted  with  his  life  estate,  it  was  impossible  to  contend 
that  it  was  so  annexed  in  the  present  case ;  and,  if  the  intention  of 
the  parties  was  to  prevail,  it  would  be  a  lamentable  sacrifice  of  such 
intention  to  technical  rules  and  reasonings,  to  hold  that  a  tenant  for 
life  had  parted  with  the  power  given  to  him  by  the  settlor  by  merely 
mortgaging  his  life  estate  which  is  not,  in  the  ordinary  affairs  of  man- 
kind, considered  as  parting  with  the  estate  itself.  The  case  of  Long 
V.  Rankin  had  established  a  principle  so  much  more  consistent  with 
the  intention  of  the  parties,  than  the  technical  reasoning,  with 
which  it  is  supposed  to  be  inconsistent,  that  he  felt  no  reluctance 
in  following  such  a  principle,  and  in  applying  it  to  the  present  case. 
The  case  of  Tyrrell  v.  Marsh  proceeded  upon  the  same  principle, 
though  the  point  was  not  in  terms  adverted  to.  He  was  therefore 
of  opinion,  on  both  grounds,  that  the  plaintiff  was  able  to  make  a 
good  titie  to  tiie  purchaser. 

9.  In  the  late  case  of  Bringloe  v.  Goodson,  which  we  have  abeady 
fuUy  considered,  the  Court,  instead  of  relying  upon  the  authorities  to 
show  that  even  a  grant  of  the  life  estate  itself  would  not  affect  the 
power  of  leasing  in  the  tenant  for  life,  decided  the  case  upon  the 
special  ground  that  the  estate  for  life,  and,  of  course,  the  estate 
created  out  of  it,  were  overreached  by  the  exercise  of  a  power  in 
a  third  person;  and  they  added,  that  upon  a  careful  examination 
of  all  the  cases  (especially  Ren  v,  Bulkeley,  Goodright  v.  Cator, 
Tjrrrell  t?.  March,  and  Long  o.  Rankin),  it  would  be  found  that  they 
were  all  so  much  distinguished  by  their  circmnstances  from  the 
present,  that  no  one  of  them  afforded  an  authority  in  point  (t). 

10.  Where  a  man  was  tenant  for  life  with  remainder  (subject  to 
a  jointure  rentcharge  to  his  wife  for  life,  and  a  term  of  years  to 
trustees  to  secure  the  jointure  and  raise  portions)  to  himself  in  fee, 
with  a  power  of  exchange  to  the  trustees  with  the  consent  of  the 
tenant  for  life,  he  alone,  exchanged  the  estate  as  if  he  were  seised 
in  fee  free  from  incumbrances ;  and  the  person  claiming  the  fee,  so 
conveyed,  having  sold  the  estate,  the  purchaser  objected  to  the  title, 
whereupon  the  tenant  for  life  conveyed  the  estate,  which  he  took 
in  exchange,  to  the  trustees  of  the  settlement,  and  they,  with  the 
approbation  of  the  tenant  for  life,  and  of  the  person  claiming  under 
him,  with  whom  the  exchange  was  made,  revoked  the  uses  of  the 
settlement,  and  conveyed  the  settled  estate  to  that  person  in  fee ; 
or  in  other  words,  the  power  of  exchange  was  exercised  in  aid  or 
substitution  of  the  invalid  exchange.  The  Court  refused  to  compel 
the  purchaser  to  accept  the  tide.  Lord  C.  B.  Abinger  observed, 
that  he  had  great  difficulty  in  saying  that  the  purchaser  was  bound 

(i)  4  Bing.  N.  C.  730 ;  see  sup.  p.  64. 


CH.  3.  8.  3.]  POWERS  APPENDANT.  65 

to  accept  such  a  title.  This  was  not  a  direct  sale  or  exchange  under 
the  settlement^  but  a  proceeding  taken  upon  an  emergency,  in  order 
to  satisfy  what  was  imperfectly  done  before.  Whether  that  was  a 
proper  exercise  of  the  power  contained  in  the  settlement,  was 
extremely  doubtful ;  and  as  many  nice  questions  depended  on  the 
exercise  of  powers  of  this  nature,  he  was  much  disposed  to  think 
that  the  means,  which  had  been  taken  to  make  this  exchange 
effectual  within  the  power,  were  not  sufficient  for  that  purpose  (A). 

11.  It  is  x^lear  that  the  power  could  not  have  been  exercised 
agairut  the  first  purchaser,  and,  in  strictness  of  law,  the  power 
to  consent  might  be  held  to  be  extinguished;   but  as  the  fore- 

.  going  authorities  appear  to  settle  the  law,  it  would  seem  that  the 
power  might  have  been  exercised  so  as  to  defeat  the  incumbrances 
to  which  the  estate  was  still  liable.  Such  an  exercise  was  within 
the  intention  of  the  settlement,  and  it  was  in  confirmation  of  the 
grant  by  the  donee  of  the  power,  and  not  in  opposition  to  it,  and 
the  act  was  within  the  compass  of  the  power. 

12.  And  where  the  consent  of  the  tenant  for  life  is  required  to  a  «  %^/^  CT*^^ 
sale  of  the  estate,  and  he  sells  and  transfers  his  life  interest,  but  in  \^^^  ^^** 
terms  showing  that  the  property  is  to  retain  its  convertible  quality,  i/j^f^^2^*^^ 
the  power  of  consent  is  still  vested  in  the  tenant  for  life  (/).  yTl*"  V^^ 

13.  In  a  recent  case  (wi),  where  a  man  vested  his  estate  upon  his  r^^/-  //TT 
marriage  in  trustees  for  the  separate  use  of  his  wife  during  the  '^/«r»<«»v 
marriage,  with  remainder  to  himself  for  life,  and  then  as  he  should  ^/«-^  ^u.c^^ 
appoint  by  willy  and,  in  default  of  appointment,  to  the  children  of  the  t^/fi^  ^^«- 
marriage  in  fee,  and  afterwards,  before  the  birth  of  issue,  he  and  his  ^^a^z/L^^S^ 
wife  by  deed  and  fine  conveyed  the  estate  to  trustees,  to  sell  and  JljCt  ^  >•  * 
pay  debts,  and  it  was  expressly  declared  that  the  release  and  fine  ^A  f^^^fi^ 
should  operate  to  extinguish  tibe  power  so  far,  but  so  far  only,  as    ^ 

any  such  will  to  be  made  in  execution  of  such  power  should  not  ^^^^    v  d     i 
enure  to  the  use  of  the  trustees  for  sale  in  fee  in  confirmation  of  i-i^^  ^yi^ 
the  deed,  but,  nevertheless,  that  the  power  should  be  extinguished    ^ ^/f^Ji 
for  any  other  purpose  except  to  authorise  such  a  confirmation.     A    /  fZ^  -     , 
child  was  subsequently  bom,  and  the  father  exercised  his  power  by  /^^u^en^^-  ^ 
his  will  in  favour  of  the  trustees  for  sale  in  fee,  and  it  was  held  that  ^r.*-^  e^^^ 
they  could  after  his  death  make  a  good  title.     It  was  treated  simply 
as  a  question  of  intention ;  the  effect  was  that  the  settlor  released 
lus  original  power  for  every  purpose  except  that  of  confirming  the 
deed. 

14.  The  cases  appear  to  have  decided  that  a  tenant  for  life  with 
a  power  of  leasing  may  exercise  it : 

(i)  Cow^llv.  Lord  Ozmantown,  3  Too.  see  Lord  Leigh  «.   Lord    ABhburton,   11 

I9C0U.  960.  Beav.470. 

(/)  Warburton  v.  Fam,  16  Sim.  626.    As         (m)  Walmesley  v.  Jowett,  23  L.T.  279. 
to  the  effect  of  Judgments  on  such  a  power, 
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1.  Although  he  has  conveyed  away  his  whole  life  estate  by  way 
of  mortgage  or  security,  provided  he  has  reserved  to  himself  that 
right  agwnst  the  inciunbrancer  («). 

2.  And  even  although  in  such  a  conveyance  he  has  not  reserved 
to  himself  a  right  to  exercise  his  power  as  against  the  incum- 
brancer (o).  Upon  this  point  the  authorities  differ ;  but  Ken  v. 
Bulkeley,  which  was  in  opposition  to  prior  cases,  and  Long  v. 
Bankin,  although  distinguishable  from  Ken  v.  Bulkeley,  appear 
to  be  accepted  as  binding  authorities  upon  the  general  question. 

But  that  he  cannot  of  course,  by  the  exercise  of  his  power,  defeat 
any  incumbrance  which  he  has  created. 

The  cases  appear  also  to  have  decided  that  a  tenant  for  life  with 
a  power  of  sale  and  exchange  may  exercise  it : 

1.  Although  he  has  created  an  interest  out  of  his  life  estate,  (but 
reserved  his  reversion  so  as  to  remain  tenant  for  life  under  the  settle- 
ment), and  although  he  has  not  reserved  to  himself  any  right  to 
exercise  the  power  against  his  incumbrancer  (/?):  but  in  such  a  case 
the  inciunbrancer  is  not  affected. 

2.  And  even  where  he  has  departed  with  his  whole  life  estate  by 
way  of  mortgage  or  secu^ty,  and  although  he^as  not  reserved  to 
himself  the  right  to  exercise  the  power  against  the  inciunbrancer  (7). 

16.  These  decisions  have  the  merit  of  giving  effect  to  the  inten- 
tion of  parties  without  infringing  upon  the  rights  of  others ;  but  it  is 
difficult  to  support  some  of  them  upon  strict  legal  principles,  and 
they  should  not  be  carried  further.  The  writer  felt  himself  con- 
strained to  give  the  opinion  in  Mr.  Walmesley's  case,  which  has 
already  been  quoted,  and  the  former  authorities  were,  as  he  antfci- 
pated,  followed  in  that  case.  Premising  then,  that  it  seems  now  to  be 
settled  that  the  object  of  a  conveyance  by  a  person  having  a  power, 
rather  than  its  legal  operation,  will  be  considered,  it  may  still  be 
useful  to  retain  in  this  work  the  legal  objections  to  the  cases,  in 
order  that  principle  may  not  be  wholly  lost  sight  of,  and  that  the 
doctrine  may  be  kept  within  due  bounds. 

17.  And  first,  as  to  the  power  of  leasing.  It  is  settled  that  an 
alienation  of  the  life  estate  prevents  an  exercise  of  the  power:  it 
necessarily  must  have  that  operation.  The  power  cannot  be  trans- 
ferred to  the  alienee  of  the  estate,  nor  can  it  be  reserved  distinct 
from  the  estate.  As,  therefore,  a  conveyance  of  the  whole  estate 
is  at  law  an  absolute  transfer,  although  only  by  way  of  mortgage  or 
security,  it  would  seem  that  such  a  transfer  would  operate  to  prevent 
the  exercise  of  the  power.  With  a  view  to  guard  against  this  opera- 
tion, it  has  been  the    practice    upon    a    mortgage   to    make   the 

(n)  LoDg  V.  Rankin.  (q)  Tyrrell  9.  Marsh.    Duvies  v.  Bush, 

(o)  Ren  V.  Bulkeley.  Walmesley  v.  Butterworth. 

(p)  See  Goodright  v.  Cator. 
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security  simply  for  years,  depending  upon  the  life,  and  for  the 
mortgagor  to  covenant  not  to  exercise  his  power  of  leasing  without 
the  consent  of  the  mortgagee.  By  such  an  arrangement,  the  donee 
of  the  power  still  remains  tenant  for  life,  and  so  fills  the  cliaracter 
y-in  respect  of  which  the  power  was  reposed  in  him.  He  is 
/  entitled  to  place  a  restraint  on  fa^s  exercise  of  the  power;  fuuT, 
^as  the  incimibrancer'~would  consent  to  the  exercise  oT  it,  a 
lease  might,  without  objection,  stiU  override  the  original  life^ 
estate,  including  die  term  carved  out  of  it,  just  as  if  no  mortgage 
had  been  created  But,  according  to  Ben  v.  Bulkeley,  no  such 
precaution  is  necessary.  That  case  depended  upon  Lord  Mansfield's 
opinion ;  that  a  mortgage  was,  eyen  at  lawy  a  mere  security  for  the 
debt,  and  not  an  actual  conveyance.  Thus,  shortly  afterwards,  he 
held  that  a  mortgagee  to  whom  a  term  had  been  assigned  could  not 
be  sued  as  assignee  of  all  the  interest  of  the  mortgagor  before  he 
took  possession  (r).  But  in  Stone  v.  Evan  (*),  before  Lord  Kenyon, 
he  expressly  declared ;  that  he  could  not  subscribe  to  the  doctrine 
l^d  down  in  Eaton  r.  Jaques,  and  would  overrule  it  without 
hesitation  (^),  and  it  has  since  been  overruled  {u).  Ben  v.  Bulkeley 
and  Eaton  and  Jaques  depend  strictly  on  the  same  principle.  In 
Ren  V.  Bulkeley  there  was  no  reservation  of  the  power,  so  that  the 
power  clearly  could  not  have  been  exercised  against  the  mortgagee ; 
and  if  such  a  conveyance  does  not  operate  to  destroy  the  power  or 
prevent  it  from  being  exercised,  where  will  a  court  of  law  stop?  ^ 
May  the  mortgagee  enter,  and  yet  the  mortgagor  exercise  the  \ 
power?  How  is  the  lease  to  operate  in  possession;  that  is,  how  is  / 
the  lessee  to  acquire  the  possession?  Against  the  mortgagee  Jie  ' 
cannot  Would  covenants  entered  into  by  the  lessor  or  lessee  run 
with  the  land,  where  the  lessor  had,  before  he  granted  the  lease, 
ceased  to  have  any  portion  of  the  legal  interest  which  was  conferred 
upon  him  with  the  power?  Will  a  foreclosure  discharge  the  power? 
It  could  hardly  be  said  to  remain,  and  yet  the  mortgagee  would  not 
have  the  legal  estate  more  completely  after  the  foreclosure  than  he 
had  before.  Long  and  Bankin,  without  founding  itself  on  Ben  v, 
Bulkeley,  and  even  professing  not  to  confirm  it,  decided  that  the 
transfer  of  the  whole  life  estate,  if  by  way  of  security,  did  not 
destroy  the  power,  where  the  right  to  exercise  it  against  the  incum- 
brancer was  reserved  by  the  deed.  The  opinion  of  the  Judges  in 
Long  V.  Bankin  appears  to  have  been  founded  upon  the  following 
grounds :  1.  That  the  life  estate  was  not  destroyed,  but  transferred. 
2.  That,  as  between  the  tenant  for  life  and  the  annuitants  (the 

(r)  Eaton  v.  Jaques,  Dougl.  445.  S  East,  487.       * 

(«)  Woodfairs  L.  &  T.  113;    Abbot  on  (u)  Copelandv.  Stephens,  I  Barn.  &;A1(1. 

Mercb.  14,  n.  b.  593 ;  see  Jenkins  c.  Portman,  1  Kee  4*35. 
it)  And  sec  Mayor  of  Carlisle  r.  Dlamire, 
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persons  to  whom  the  life  estate  waa  transferred)^  he  was  still  autho- 
rised to  exercise  the  power.  3.  That  the  lease  operated  by  estoppel 
during  the  life  of  the  tenant  for  life,  and  the  annuitants  would  in 
equity  have  been  restrained  from  disturbing  the  lease.  4.  That 
leases  for  years  are  not  derived  out  of  the  estate  of  the  lessor. 
5.  That  it  is  immaterial  to  the  remainder-man  whether  or  not  it  is 
BO  annexed :  his  security  depends  upon  the  conditions  and  qualifica- 
tions>  under  which  the  power  is  to  be  executed.  6.  That  the 
language  of  this  power  showed  that  the  donor  did  not  iatend  to 
annex  the  power  to  the  estate.  7.  That  the  lessee  is  a  purchaser, 
and  his  estate  is  not  to  be  taken  from  him  unless  it  be  for  some  good 
reason  founded  in  justice,  or  in  the  plain  intention  and  expressions 
of  the  original  settlor  of  the  estate.  It  will  readily  be  observed  that 
the  7th  ground  is  common  to  every  case,  and  affords  no  specialty ; 
and  that  the  Ist,  2d,  and  3d  grounds  do  not  affect  the  real  question, 
which  is,  does  the  lease  bind  the  remainder-man?  The  6th  ground, 
as  far  as  it  puts  the  case  upon  the  intention  of  the  donor,  prevents 
it  from  being  an  authority  of  general  application.  But,  independently 
of  principle,  it  would  be  difficult  to  maintain  the  decision  upon  this 
ground,  for  the  donor's  intention  was  that  the  power  should  not  be 
exercised  before  the  tenants  for  life  acquired  the  estate,  from  which 
an  intention  might  be  collected  that  they  were  not  to  exercise  the 
power  after  they  had  lost  the  estate.  The  words  are,  when  and  as 
they  shall  be  in  the  actual  possession,  and  the  leases  are  to  com- 
mence in  possession.  Does  not  this  mean  a  continuing  possession  ? 
Suppose  a  transfer  of  the  life  estate,  whilst  it  was  a  remainder,  not 
in  possession,  so  that  the  tenant  for  life  never  could  come  into 
possession,  could  he,  nevertheless,  exercise  the  power  ?  If  not,  how 
does  it  alter  the  case  that  the  tenant  for  life  acquires  the  possession, 
but  afterwards  parts  with  it?  As  far,  therefore,  as  depends  upon 
the  expressions  of  the  donor,  the  lease  does  not  appear  to  have  been 
authorised  by  the  power.  The  4th  and  5th  grounds  are  the  only 
ones  which  bear  upon  the  main  point,  as  far  as  it  depends  upon 
principle.  The  4th  is  far  from  conclusive.  Whether  the  lease 
operates  upon  the  life  estate,  or  is  derived  out  of  it  during  its  con- 
tinuance, is  immaterial.  The  distinction  is  merely  critical  in  one 
sense.  The  estate  is  given  to  the  donee  for  life,  and  he  is  the  only 
person,  who  can  charge  that  estate  with  the  lease.  The  power  might 
have  been  given  to  a  third  person  taking  no  estate,  but  it  was  not. 
The  donor,  therefore,  contemplated  that  the  donee  could  not  charge 
the  remainder-man  without  charging  his  own  life  estate.  This 
brings  us  to  the  5th  ground ;  that  it  is  inmiaterial  to  the  remainder- 
man whether  or  not  the  power  is  annexed  to  the  estate.  But  is  that 
so  ?  If  the  power  is  given  to  a  third  person,  the  donor  has  selected 
him  as  one  in  whom  he  places  confidence,  and  who  has  no  interest 
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to  favour  either  the  tenant  for  life  or  the  remainder-man  at  the 
expense  of  the  other.  The  security  of  the  remainder-man^  it  is  said, 
depends  upon  the  conditions  and  qualifications  under  which  the 
power  is  to  be  executed.  No  doubt  it  does ;  but  much  also  depends 
upon  the  choice  of  the  tenant  and  the  bonajides  of  the  transaction. ' 
A  lease  may  be  perfectly  legal  under  the  power,  and  yet  not  such  ' 
a  contract  as  would  have  been  entered  into  by  a  provident  tenant 
for  life,  binding  his  own  estate  as  well  as  that  of  the  remainder-man. 
It  may,  therefore,  be  of  deep  importance  to  a  remainder-man  that 
the  tenant  for  life,  after  he  has  involved  himself  with  annuity  trans- 
actions and  transferred  his  life  estate  to  secure  them,  should  not  be 
at  liberty  to  exercise  the  power  of  leasing  under  the  direction  of  the 
annuitants,  when  it  has  become  a  matter  of  little  interest  to  himself 
upon  what  tenns  a  lease  is  granted.  If  the  donor  were  asked.  Do 
you  mean  the  tenant  for  life  to  exercise  his  power  after  he  has 
parted  with  his  life  estate  ?  he  would  no  doubt  answer,  No.  It  is 
much  easier  for  a  tenant  for  life  to  grant  an  invalid  lease  than  it  is 
for  the  remainder-man  to  set  it  aside.  The  decision  of  the  Lords 
would,  of  course,  apply  as  well  to  a  sale  out  and  out  as  to  a  convey- 
ance by  way  of  mortgage  or  to  secure  annuities;  and  yet  this 
consequence  was  not  adverted  to,  although,  in  delivering  the  opinion 
of  the  Judges,  the  Chief  Justice*  observed,  that  it  was  not  necessary 
to  say  in  that  case  that  a  leasing  power  may  not,  by  the  terms  in 
which  it  is  given,  be  so  inseparably  annexed  to  the  estate  of  the 
tenant  for  life  as  to  become  void  and  inoperative,  if  he  parts  with  his 
estate  and  transfers  it  to  another.  This,  he  added,  probably  may  be 
so  by  the  terms  in  which  the  power  is  given,  because  he  who  gives 
it  may  give  it  with  what  qualifications  he  pleases.  It  is  to  be  rC'- 
gretted  that  this  point  was  treated  as  in  any  manner  doubtftil,  for  it 
admits  of  no  doubt.  The  donor  may,  if  he  please,  give  the  power 
to  the  tenant  for  life,  exercisable  only  whilst  the  estate  for  life  is 
actually  vested  in^jjn;  and  the  real  question  in  Long  v,  Rankin 'i 
waiS;  whether  that  was  not  implied  from  the  nature  of  the  power  in  \ 
that  case :  a  sale  of  the  life  estate  out  and  out  would  have  destroyed  \  i 
the  power. 

18.  As  to  the  cases  upon  powers  of  sale  and  exchange,  they,  like 
powers  of  leasing,  operate  to  oveireach  the  whole  life  estate ;  and  na 
mere  re-settlement  reserving  the  powers,  and  not  inconsistent  with 
them,  will,  as  we  shall  presently  see,  defeat  them.  But  an  interest 
created  out  of  the  life  estate  gannot  be  defeated  by  an  execution  of 
the  power,  where  it  is  to  be  exercised  by  the  tenant  for  life,  or  with 
his  consent;  for  he  cannot  derogate  from  his  own  grant.  This  would 
seem  to  present  a  considerable  difficulty :  for  as  the  power,  from  its 
nature,  is  to  operate  upon  the  fee  in  possession,  and  not  subject  to 
charges  created  by  the  tenant  for  life  out  of  liis  interest,  for  his  own 

£3 


70  EXTINGUISHMENT   OF  [CH.  3.  S,  3. 

benefit^  and  he  is  not  allowed  to  displace  such  interest,  the  power y  in 
such  a  case,  cannot  operate  as  it  was  intended  it  should  by  the 
donor.  But  practicallj  this  produces  no  inconvenience;  for  the 
\  power  is  exercised  over  the  whole  fee,  although  it  will  not  so  operate, 
and  the  sale  and  price  must  be  for  the  entire  fee.  The  incumbrance 
of  the  tenant  for  life  can  only  be  released  hj  the  incumbrancer ;  and 
if  he  concur,  the  power  is  satisfied,  and  the  incumbrancer  is  protected. 
Ifjhe  do  not^  join,  there  must  be  some  unfair  dealing,  or  the  pur- 
chaser has  not  notice  of  the  charge,  in  which  case  he  pays  for  the 
fee  clear  of  incumbrances,  and  yet  he  is  fixed  with  the  charge 
^  ,  during  the  life  of  the  tenant  for  life.     But  he  has  his  remedy  over 

.  against  the  tenant  for  life ;  and  it  would  only  aggravate  his  mis- 
fortune to  hold  that  the  power  was  badly  executed.  In  Goodright 
V.  Cator,  in  which  the  power  was  treated  on  all  hands  as  remaining 
capable  of  being  immediately  exercised,  the  security  was  by  a  demise 
and. re-demise,  and  the  tenant  for  life  remained  such. 

We  shall  presently  see  that  where  the  power  is  altogether  one 
in  gross,  it  may  be  exercised  after  the  tenant  for  life  has  departed 
with  his  estate,  as  in  the  instances  of  a  power  to  a  tenant  for  life 
to  appoint  the  estate,  or  charge  it  in  favour  of  his  children  after 
his  death.  But  a  power  of  sale  and  exchange  is  intended  to  operate 
over  the  life  estate  itself,  and  therefore  the  transfer  of  such  an 
estate,  to  which  such  a  power  is  annexed,  opens  to  a  different  view. 
.  ^    ,  .    .  The  dlflSculty  in  such  cases  as  Tyrrell  v.  Marsh,  Davies  r.  Bush, 

.•    '  "         and  Walmesley  v,  ButterwOrth,  was  for  a  court  of  law  to  act  upon 
'^the  distinction  between  a  conveyance  of  the  life  estate,  where  it 
^  is  upon  a  sale,  and  where  only  upon  a  mortgage.     An  absolute 

'  /  ^  ^^     1  conveyance  upon  a  sale  would,  it  is  apprehended,  prevent  the  power 
y{t  it  C^^H^J  from  being   exercised,  from  the  very  nature  of  the  power,  inde- 
fL^  JJufs^    pendently  of  any  technical  question,  for  powers  of  sale  and  exchange 
tuu^a^^  -w",  are  manifestly  given  to  the  tenant  for  life  in  consfiiquence  of  the 
6^wu>i  *^*-^s^tcharacter  which  he  fills.     They  are  rather  directed  to  the  manage- 
(Xf^ir       '  |ment  of  the  settled   estate,  to   its  melioration,   than  to  the   dis- 
position of  the  interest  in  it,  which  is  only  the  machinery.     If, 
.  therefore,  he  sell  his  life  estate,  it  would  be  contrary  to  the  intent 
I  of  the  donor  that  he  should  alter  the  nature  of  the  property  by 
a  sale,  or  exchange  the  estate   for  another.      He  no  longer  fills 
,   '  the  character  in   respect   of  which    the  powers  were  confided  to 
I     him.     The  courts,  however,  have  drawn  the  distinction,  and  con- 
sidered a  conveyance  by  way  of  security  as  no  impediment  in  the 
way  of  executing  the  power.     In  order  to  avoid  the  other  difficulty, 
it  has  sometimes  been  the  practice,  upon  a  sale  of  the  life  estate,  to 
demise  the  estate  to  a  purchaser  for  a  long  term,  dependent  on  the 
.  lessor's  life,  with  a  covenant  by  him  to  exercise  his  powers  as  the 
purchaser  shall  direct ;  but  even  then,  during  the  term  the  tenant 
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for  life  has  lost  that  dominion  over  the  estate  which  it  may  be  said 
he  ought  to  retain,  in  order  to  qualify  him  to  execute  his  power. 
There  is  a  marked  distinction  between  such  a  case  and  the  case 
before  put,  "of  a"  mortgage  for  years,  although  in  the  latter  case 
the  charge  may  Se  equal  to  the  value  of  the  estate ;  and,  with 
reference  to  this  question,  there  can  be  no  inquiry  into  the  amount ; 
it  is  still  but  a  security,  and  redeemable.  However,  even  in  the  ■* 
case  of  a  sale  for  a  term  of  years,  the  power  would  be  suspended, 
and  not  destroyed ;  and  upon  the  surrender  of  the  term,  the  power  '^ 
might  again  be  exercised. 

These  observations  wiU  enable  the  student  to  ascertain  the  grounds   — '        y    i 
of  law  in  these  cases ;  but  he  should  not  lose  sight  of  what  has  ^^'^*'^  - 

actually  been  decided.  y^r^i^C*^^^-^^^^''-^'^ 

^  ^  19.  Although  the  whole  estate  of  the  donee  of  the  power  is  con-^^^^y^  x^ 
^  -l^^  veyed  by  him,  yet  if  it  is  by  way  of  re-BCttlemeniS,  and  the  prior  uses  >i.«>A— -^tr 
firK^t'^  i-*  '  are  re-limited,  and  the  prior  powers  of  sale  and  exchange  save?  and  ^/^^^UiZ:::  Bj 
confirmed,  those  powers  may  still  be  exercised,  although  present  /a^^^  a^<, 
powers  of  sale  and  exchange  are  reserved  by  the  new  settlement  to  -^— ^^  ^ 
different  persons  (x).  The  old  use  is  restored,  the  intention  \%  ff  yi  cC-/i /, 
expressed,  and  no  incumbrance  is  created  to  prevent  the  exercise  -*?^ 

of  the  old  powers ;  of  course,  no  change  or  transfer  of  the  estates  of    ^  a*^  ^ 
the  remainder-men  can  affect  the  powers.  ^ 

20.  These,  however,  are  cases  of  great  nicety,  and  lead  to  con-  ^ 
siderable  diflSculty  in  practice.  In  a  comparatively  recent  case,  A  e/r 
was  tenant  for  life  under  a  settlement,  with  remainders  over,  in^^" 
which  there  was  a  power  of  sale  and  exchange  to  be  exercised  with  o 
her  consent,  and  the  usual  power  of  appointing  new  trustees  with'^j^^  v/!**-..-*- 
her  consent  On  her  second  marriage  she  conveyed  all  her  estates,  ^Jjet.  §€s^^ 
by  lease  and  release,  to  trustees  and  their  heirs,  to  the  use  of  trustees^v^  t>w.r<jv. /, 
for  five  hundred  years,  upon  certain  trusts,  remainder  to  such  uses  '5^  /«1*^^ 
as  she  should  by  deed  or  will  appoint,  and  in  default  of  appointment,  •^wT^^^'^ 
to  the  use  of  trustees  in  fee,  for  her  separate  use.  New  trustees  were  ^  a^^^  ^  ^ 
appointed  under  the  power,  and  the  usual  deeds  executed.  It  was  t^^^-^^^  ^ 
objected,  by  a  purchaser,  that  A^&  power  to  consent  to  a  sale  was  ^^^^ 
suspended  or  extinguished  by  her  conveyance  on  her  second  marriage.  ^-^.  «-xe<  ^ 
In  answer  to  this  objection  it  was  urged :  that  if  the  case  were  con-  ^^^ 
sidered  as  it  would  have  stood  before  the  statute  of  uses,  the  fee 
would  be  in  the  trustees,  in  trust  for  A^  for  life,  with  remainders 
over,  with  a  power  to  sell  with  her  consent.  Now  a  mere  con- 
veyance, not  operating  by  wrong,  of  her  life-estate  to  other  trustees, 
in  trust  for  herself,  could  not  possibly  disturb  her  power ;  it  would 
in  no  manner  affect  the  interest  to  be  defeated  by  the  exercise  of  the 

(jr)  Ropor  v.  Halifax,  App.  No.  2;  and  gee  Lord  Jersey  r.  Doanc,  wfra, 

e4 
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power.  Why  should  not  the  trustee  convey  according  to  his  trust, 
by  her  direction,  as  well  after  as  before  the  execution  of  such  a 
conveyance  ?  The  only  instance  in  which  a  power  like  the  present 
could  be  affected  before  the  statute,  by  a  simple  conveyance  of  the 
interest,  was  where  the  rights  of  third  persons  were  let  in  upon  the 
estate.  If  the  tenant  for  life  sold  the  estate  to  a  stranger,  and  an 
intention  should  be  collected  that  he  was  to  retain  the  estate  dis- 
charged from  the  power,  that  would  affect  the  conscience  of  the 
trustee,  and  be  a  bar  to  his  selling,  although  with. the  consent  re- 
quired by  the  settlement  The  case,  it  was  said,  in  no  respect 
differed  since  the  statute.  It  would  not  be  contended  that  the  mere 
transfer  of  the  life-estate  defeated  the  power  in  the  trustees,  unless 
by  preventing  A  from  consenting  to  an  exercise  of  the  power. 
There  was  not  any  rule  of  law  which  prevented  A  from  consenting. 
Her  consent  would  not  affect  third  persons,  but  still,  merely  so  far 
as  related  to  her  interest,  act  upon  her  life-estate  under  the  original 
settlement.  It  was  considered,  therefore,  thatby^  removing  the  term 
of  five  hundred  years  out  of  the  way  the  power  might  be  exercised 
with  effect.  But  in  order  to  obviate  all  difficulty,  it  was  recom- 
mended that  A  should  appoint  the  estate  to  herself  for  life.  She 
would  then  be  in  of  her  old  use,  and  might  well  execute  her  power. 
It  would  be  the  mere  case  of  a  conveyance  of  the  life-estate,  by  an 
innocent  conveyance,  to  a  releasee,  to  the  use  of  herself  for  life. 
The  use  she  would  take  under  the  conveyance  would  in  no  respect 
I  be  different  from  the  use  which  was  before  vested  in  her.  If  no  use 
I  had  been  declared,  the  old  use  would  have  resulted  to  her,  and  the 
express  limitation  of  the  use  would  not  render  it  a  new  one.  Tliis 
was  the  argument  for  the  seller. 

The  purchaser,  however,  chose  to  be  himself  at  the  expense  of 
an  act  of  parliament,  by  which — ^after  reciting  that  doubts  had 
arisen,  whether,  upon  the  execution  of  the  settlement  on  the  second 
marriage,  A^b  powers  of  consenting  to  a  sale,  and  to  the  appoint- 
ment of  new  trustees,  did  not  become  suspended  or  extinguished ; 
and  in  case  such  powers  were  only  suspended,  whether,  upon  the 
execution  of  the  deeds  appointing  new  trustees,  the  same  did  not 
become  absolutely  extinguished — ^the  powers  were  confirmed.  The 
objections  were  not  considered  of  much  weight,  although  the  act 
was  allowed  to  pass. 

21.  Before  the  late  act  for  the  abolition  of  fines  and  recoveries, 
where  a  tenant  for  life  agreed  to  join  in  making  a  tenant  to  the 
precipe  for  suffering  a  recovery,  the  universal  practice  was  to  con- 
vey only  during  the  joint  lives  of  himself  and  the  tenant  to  the 
precipe.  And  it  was  also  customary,  in  these  cases,  to  insert  an 
express  declaration  that  the  demise  or  conveyance  should  not  affect, 
but,  on  the  contrary,  be  subservient  to,  the  powers.     These  pre- 
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cautions  applied  to  powers  in  gross  as  well  as  to  powers  appendant^ 
because  the  object  was  to  leave  a  reversion  in  the  tenant  for  life  (y) ; 
the  estate  for  life  was  re-limited  to  him  in  such  cases,  and  the  power 
might  afterwards  be  executed  in  the  same  manner,  as  if  the  donee  had 
not  parted  with  any  portion  of  his  estate.  Sometimes  upon  a  reco- 
very the  estate  was  conveyed  for  the  joint  lives  of  the  tenant  to  the 
precipe  and  the  tenant  for  life ;  and  a  clause  was  inserted  for  making 
void  the  conveyance,  in  case  a  very  large  sum  was  not  paid  within 
a  given  time  to  the  tenant  for  life ;  the  money  of  course  was  not  piud, 
and  then  the  tenant  for  life  was  in  of  his  old  estate  to  which  the 
powers  were  annexed ;  nor  did  this  mode  affect  the  validity  of  the 
recovery,  it  being  sufficient  that  the  tenant  to  the  precipe  had  the 
freehold  at  the  time  of  suffering  the  recovery. 

22.  In  the  case  of  Itoper  v.  Halifax  (z)  there  wa^  a  settlement, 
with  a  power  of  sale  in  the  trustees,  with  the  consent  of  the  tenant 
for  life.  A  recovery  was  suffered,  in  which  the  tenant  in  tail  only 
was  vouched,  which  was  to  enure,  to  confirm  the  estates  previous  to 
the  estate  tail,  and  the  powers  annexed  to  them,  and  subject  thereto, 
to  the  joint  appointment  of  the  father,  tenant  for  life,  and  son,  tenant 
in  tail  under  the  settlement.  The  deed  making  the  tenant  to  the 
precipe  contained  the  100,000/.  clause,  as  it  is  called;  and  the  estate 
was  vested  in  the  tenant  to  the  precipe  for  the  joint  lives  of  him  and 
the  tenant  for  life  only.  The  father  and  son  made  a  joint  appoint- 
ment (subject  to  the  aforesaid  estates  and  powers),  to  new  uses ;  and 
the  trustees,  and  the  father  and  son,  conveyed  (subject  as  aforesaid) 
to  new  uses,  recapitulating  the  old  ones  previously  to  the  estate-tail, 
and  new  powers  of  sale,  &c.  were  given.  It  was  held ;  that  the 
power  of  sale  under  the  original  settlement  was  not  destroyed  by  the 
recovery,  or  by  the  new  settlement. 

23.  The  case  of  Morgan  v,  Rutson(a)  depended  upon  the  con- 
struction of  the  resettlement.  The  estate  was  settled  as  the  father 
should  appoint  generally,  and  subject  thereto,  to  himself  for  life, 
reminder  to  trustees  to  preserve,  remainder  to  his  son  for  life,  with 
remainder  to  his  children  in  strict  settlement.  The  son  had  a  power 
of  jointuring ;  and  the  father  during  his  life,  and  after  his  dea^  the 
eon  during  his  life,  and  the  trustees  during  nqnorities,  had  power  to 
lease ;  and  the  trustees,  with  the  consent  of  the  father  during  his 
life,  and  aft«r  his  death  of  the  son,  had  a  power  of  sale  and  exchange, 

'  and  there  was  the  usual  power  of  appointing  new  trustees.  The 
father,  by  a  deed,  which  recited  his  desire  to  relinquish  his  life  estate, 
80  that  his  son  might  take  an  immediate  estate  of  freehold  therein 

(jr)  Vide  post,  stracUon  of  the  power,  is  inserted  in  the 

(x)  C.  B.  T.  Sc  M.  Terms  1816.  MS.    As  Appendix,  No.  8 ;  see  Doe  v.  Loid  Scar- 

this  ease  Is  now  reported  in  8  Taunt.  845,  boroogh,  8  Adol.  &  £11.  S ;  Stewart  v.  Lord 

the  report  in  the  Appendisc  has  been  omitted.  Donegal^  2  Jo.  &  Lat.  086. 

The  sketch  of  an  argument  written. by  the  (a)  16  Sim.  234. 

Autlior,  as  Counsel,  in  favour  of  the  dc- 
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for  his  life,  in  exercise  of  his  power,  appointed  the  estate  to  remain 
to  the  son  for  life,  with  remainder  to  the  trustees,  to  preserve  the 
uses  thereinafter  limited,  and  that  after  the  son's  death  the  estate 
should  remain  to  the  several  uses  and  estates  and  upon  the  several 
trusts  interests  and  purposes  and  with  under  and  subject  to  the 
several  powers  provisions  declarations  and  agreements  as  were 
expressed  and  declared  of  and  concerning  the  same,  in  the  original 
settlement  ulterior  to  the  limitations  therein  for  the  respective  lives 
of  the  father  and  the  son :  it  was  contended  that  these  words  meant 
not  subsequent  in  position  but  subsequent  in  operation  and  effect, 
and  therefore  that  there  was  no  continuing  power  of  sale  and  ex- 
change; but  it  was  held  clearly  that  they  meant  something  in 
addition,  viz.,  the  uses  limitations  and  powers  which  in  the  original 
settlement  wej^e  to  be  found  subsequent  and  in  addition  to  the 
limitations  to  the  son  for  life,  and  to  the  trustees  to  preserve, 
which  included  the  power  of  sale  and  exchange. 

24.  Where  an  estate  is  limited  to  such  uses  as  A  shall  appoint, 
and  in  default  of  and  until  appointment  to  him  in  fee,  the  power  is 
clearly  appendant ;  and  by  a  conveyance  of  his  interest  would  be 
destroyed*  In  Penn  t?.  Peacock  (i),  an  estate  was  conveyed  to  a 
trustee  in  fee,  in  trust  to  pay  the  rents  to  the  separate  use  of  a 
woman  for  life,  and,  after  her  decease,  in  trust  for  such  uses  as  she 
should  by  will  appoint,  and  for  want  of  appointment  to  her  own  right 
heirs.  She  joined  with  her  husband  in  conveying  the  estate  by 
demise,  with  a  fine,  to  a  mortgagee.  And  it  was  insisted  for  her, 
that  she  had  but  a  mere  naked  power  without  any  interest,  and 
could  not  be  barred  by  the  fine.  Lord  Talbot,  however,  held;  that 
it  was  a  power  coupled  with  an  .mte^ggta  and_  annexed  to  her  inheri- 
tance, and  so  destroyed  by  a  fine,  since  a  lease  and  release,  or  any 
other  conveyance,  will  carry  with  them  all  powers  that  are  joined 
to  the  estate. 

25.  This  case  appears  clearly  to  answer  an  objection  sometimes 
taken,  that,  where  the  power  only  authorizes  a  disposition  by  vnll,  the 
title  cannot  be  accepted ;  for  it  is  clear,  that,  where  the  party  could 
convey  the  fee  if  the  power  were  void,  he  may  make  a  good  title, 
as  he  would  not  be  permitted  to  avoid  his  own  grant  by  a  future 
exercise  of  the  power.  But  where  he  cannot  convey  the  fee  inde- 
pendently of  the  power,  the  objection  holds;  if  he  be  tenant  for 
life  of  the  legal  estate,  remainder  to  such  uses  as  he  shall  appoint  by 
willj  remidnder  to  a  trustee  in  fee  in  trust  for  his  right  heirs,  the 
estate  for  life  and  remainder  could  not  coalesce ;  but  his  right  heir 
would  take  as  a  purchaser,  and  consequently,  the  destruction  of  the 
power  would  not  help  the  purchaser  (e) :  but  he  may,  as  we  have 

(i)  Fop.  41}  Webb  r.  Lord  Shaftesbury,  (r)  See  Parkcs  v,  Wliite,  11   Ves.'jun. 

3  Myl.  &  Kcc.  590.  209. 
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seen,  reserve  his  right  to  appoint  by  mil  to  the  purchaser  in  con* 
firmation  of  his  tide  {d). 

26.  The  same  rule  is  applied  to  personal  estate :  therefore,  where 
a  man  was,  under  a  will,  tenant  for  life  of  certain  funded  property, 
and  then  for  such  persons,  &c.,  as  he  should  appoint  by  will ;  and  in 
default  of  appointment,  the  trust  was  for  his  executors  or  adminis- 
trators :  it  was  held ;  that  he  might  assign  the  fund  absolutely  (e) ; 
and  where,  in  default  of  appointment,  the  fund  is  settled  on  another, 
the  donee  may,  with  the  concurrence  of  that  person,  make  a  present 
title  to  the  fund ;  for,  by  analogy  to  powers  on  real  estate,  such  a 
power  may  be  parted  with,  that  is,  released  or  extinguished. 

27.  It  is  to  be  observed  that  as  to  the  destruction  of  the  power, 
the  effect  is  the  same,  although  the  estate  is  conveyed  by  operation 
of  law.  Thus  it  has  been  determined ;  that  where  a  man  tenant  for 
life,  with  remainder  over,  and  the  ultimate  remainder  to  himself  in 
fee,  with  a  power  of  revocation,  became  bankrupt,  and  the  inteis 
mediate  estates  had  become  incapable  of  taking  effect,  the  life-estate 
and  remainder  in  fee,  or  rather  the  fee  in  possession,  vested  in  the 
assignees,  and  his  power  of  revocation  was  gone  (/). 

28.  In  Badham  v.  Mee(^),  where  a  father  was  tenant  for  life, 
with  remainder  to  such  of  his  sons  as  he  should  appoint,  subject  to 
charges  for  the  other  children ;  and,  in  default  of  appointment,  there 
were  limitations  to  the  sons  successively  in  tail  male,  with  remainder 
to  the  father  in  fee,  and  he  became  a  bankrupt ;  the  Court  of  C.  P. 
held,  that  after  the  bankruptcy  the  father's  power  ceased,  and  an 
appointment  by  him,  under  the  power,  to  a  son  in  fee,  was  void. 
This  opinion  was  expressed  upon  a  case  directed  by  the  Court  of 
Chancery,  and,  consequently,  we  are  left  to  conjecture  the  grounds 
of  the  judgment.  It  does  not  appear  capable  of  being  supported 
consistently  with  established  principles.  The  father  could  not  affect 
the  ultimate  remainder  in  fee  vested  in  the  assignees,  but  as  between 
the  issue  of  the  marriage y  the  power  subsisted,  and  was  capable  of 
being  exercised.  As  long  as  there  was  issue  of  the  marriage  capable 
of  taking  under  the  limitations  in  the  settlement,  the  appoint- 
ment, would  be  operative ;  but,  if  the  remainder  in  fee  would 
have  fallen  into  possession  if  there  had  been  no  appointment, 
then  the  estate  created  by  the  appointment  would  cease  (I).     It  is 

(rf)  Walmesley  v.  Jowett  «wp.  p.  66.  (/)  Anon.  Lofft,  71 ;  Doe  c.  Britain,  12 

(«)  Kirkpatrick  v.  Capel,  V.  C.  T.  T.  1S19.  Barn.  &  Aid.  03.    See  Thorpe  v.  Ooodall, 

M.  a  J  Webb  r.  Lord  Shaftesbury,  3  Myl.  17  Ve«.  jun.  388,  400. 

&  Kee.  690.    Cherry  v,  Boultbee,  2  Koe.  {g)  7  Bing.  696;  1  Moo.  &  Sc.  14. 

324.    • 


(I)  In  Hole  V.  EBoott,  4  Myl.  k.  Cra.  187,  the  obserfationa  in  the  text  were,  I  am  told, 
treated  at  the  bar  as  ambiguous.  The  Lord  Chancellor  observed,  that  the  author,  in  his 
observutions  upon  Badham  v.  Meo,  assumed,  as  ho  understood  tho  pnssago,  tliat  the 
appointment  would  be  void  as  against  the  assignees.  Tliis  was  the  sense  in  which  the 
passage  was  introduced. 
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no  objection  that  a  renudnder  cannot  be  limited  on  a  base  fee,  and 
that  a  fee  could  not  have  been  limited  upon  a  fee  by  the  original 
settlement.  For  the  ultimate  remainder  in  fee,  which  vested  in  the 
assignees,  was  not  displaced  out  of  them,  and  the  appointment  was 
in  its  operation  cut  down  to  a  base  fee,  by  the  power  of  the  Bank- 
rupt Act.  The  effect  was  no  more  than  the  common  operation  of  a 
fine  by  a  tenant  in  tail,  with  remainder  in  fee  to  another.  And  the 
bankrupt  law  ought  not  to  be  held  to  destroy  the  powers  in  a  family 
settlement,  where  their  existence  and  the  exercise  of  them  do  not 
affect  the  rights  of  the  creditors.  Since  the  above  observations  were 
written,  the  case  came  before  the  Master  of  the  Rolls,  when  the  con- 
firmation of  the  certificate  was  opposed  (A),  and  it  was  insisted, 
1.  That  the  bankruptcy  destroyed  the  power ;  2.  That  if  not  de- 
stroyed, the  appointment  was  bad.  The  learned  Judge  said  it  was 
conjectured  in  this  case,  from  an  observation  made  by  one  of  the 
Judges  in  the  course  of  the  argiunent,  that  the  Court  of  Common 
Pleas  decided  against  the  validity  of  the  appointment,  upon  the 
ground  that  by  the  execution  of  a  power  no  estate  can  be  created 
which  would  not  have  been  valid,  if  limited  in  the  deed  creating  the 
power;  if,  therefore,  it  were  admitted  that  the  power  of  appoint- 
ment continued  in  the  bankrupt,  notwithstanding  his  bankruptcy, 
and  that  the  appointment  in  favour  of  the  eldest  son  in  fee 
might  be  construed  as  an  appointment  creating  a  base  fee  only, 
and  not  prejudicing  the  remainder,  which  passed  to  the  assignees 
under  the  commission,  the  appointment  would,  nevertheless,  be  void, 
because  a  limitation  to  that  effect  would  have  been  void  in  the  ori- 
ginal deed  creating  the  power,  inasmuch  as  the  rule  of  law  does  not 
permit  one  fee  to  be  limited  after  another,  although  the  first  fee  be 
only  a  base  or  determinable  fee.  This  rule  applied  to  the  present 
case,  in  which  the  donee  had  a  particular,  and  a  general  power,  and 
would  support  the  opinion  which  had  been  formed  by  the  Judges  of 
the  Court  of  Common  Pleas.  As  he  confirmed  the  opinion  of  the 
Court  of  Common  Pleas  on  this  point,  it  was  unnecessary,'  he  said, 
that  he  should  express  any  opinion  on  the  other  views  of  the  case 
which  had  been  taken  in  the  argument  at  the  bar;  he  therefore 
made  his  decree  to  the  effect  of  the  certificate.  There  appears  to 
be  no  ground  for  the  doubt  suggested  as  to  the  extinction  of  the 
power  (t);  and  the  other  point  does  not  seem  to  have  received  from 
the  Court  the  consideration  which  it  deserves.  If  such  a  power 
cannot  be  exercised  after  the  bankruptcy,  the  power  of  selection  is 
gone,  and,  in  some  cases,  the  immediate  limitation  over,  in  default 
of  appointment,  may  be  to  strangers.  In  Badham  v.  Mee,  the  knot 
was  rather  cut  thim  untied,  for  the  appointment  was  to  the  eldest 
son  in  fee,  and  the  limitation,  in  default  of  appointment,  was  to  him 

(h)  1  MyL  &  Kee.  32.  (i)  See  note  to  p.  75. 
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in  tail,  80  that  much  mischief  was  not  done  by  the  decision  in  the 
particular  case,  however  injurious  it  may  be,  as  establishing  a  false 
principle. 

29.  But  Badham  and  Mee  has,  »nce  the  publication  of  the  fore- 
going observations,  been  overruled  by  the  case  of  Jones  v.  Win- 
wood  (A).  There  the  estate  was  limited  to  the  joint  appointment  of 
the  husband  and  wife,  and  in  default  of  appointment  to  the  husband 
and  wife  successively  for  life,  with  intervening  remainders  to  a 
trustee  to  preserve  contingent  remainders,  remainder  to  their  chil- 
dren in  tail,  remainder  to  the  husband  in  fee.  The  husband  having 
become  insolvent,  conveyed  all  his  estate  in  the  premises  to  the  pro- 
visional assignee,  who  conveyed  to  the  particular  assignee,  and  after- 
wards the  husband  and  wife  appointed  the  estate,  under  their  power, 
to  trustees  in  fee  to  sell,  and  it  was  held  that  the  power  was  not 
destroyed  by  the  conveyance  of  the  husband  to  the  provisional 
assignee,  which  of  course  passed  his  life  estate  and  remainder  in  fee. 
The  Court  of  Exchequer  were  of  opinion ;  that  the  power  might  be 
exercised  so  as  to  create  limitations,  which  would  apply  to  the  life 
estate  of  the  wife  and  the  estates  tail  of  the  children,  and  which 
might  legally  have  been  introduced  into  the  original  deed.  They 
thought  that  the  power  was  well  executed  so  as  to  convey  the  estate 
for  life  of  the  wife  and  the  estates  tail  of  the  children  to  the  trustees. 
They  repudiated  the  doctrine  laid  down  by  Sir  John  Leach,  in 
affirming  the  certificate  in  Badham  v.  Mee.  They  did  not  think  it 
right  to  translate  into  words  the  effect  of  the  appointment  tmder  the 
power  taken  in  conjunction  with  the  other  circumstances,  and  then 
to  consider  whether  such  limitations  could,  according  to  the  peculiar 
rules  affecting  the  transmission  of  landed  property,  have  been  legally 
inserted  in  the  original  deed.  The  utmost  extent  to  which  the  prin- 
ciple could  be  carried  (and  that  might  be  questionable)  would  be  to 
insert  the  limitations  actually  contained  in  the  appointment  itself  in 
the  original  deed,  and  then  to  examine,  whether  such  limitations 
would  be  repugnant  to  any  known  rule  of  law.  Now  here  there 
would  have  been  no  incongruity :  a  fee  would  have  been  given  to 
the  trustees,  and  no  more.  But  then,  as  the  husband  had  previously 
by  an  innocent  conveyance  conveyed  away  his  life  estate,  and  his 
reversion  in  fee,  he  could  not  derogate  from  his  own  previous  con- 
veyance, and,  therefore,  the  deed  did  not  operate  on  the  estates 
previously  assigned. 

30.  The  expression  in  the  judgment,  that  the  execution  of  the 
power  carried  the  estate  for  life  of  the  wife  and  the  estates  tail  of 
the  children,  must  be  understood  to  mean,  not  that  the  appointee 
took  those  very  estates,  but,  on  the  contrary,  that  the  appointment 

(k)  4  Mees.  k  WeU.  653 ;  10  Sim.  150. 
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defeated  those  estates,  and  the  appointee  took  the  estate  appointed 
to  him  during  such  time  as  those  several  estates,  if  not  defeated, 
would  have  endured. 

31.  In  a  later  case  (/\  the  estate  was  settled  to  the  use  of  the 
husband  for  life,  remainder  to  trustees  for  his  life  to  preserve  contin- 
gent remainders,  remainder  (subject  to  a  jointure  rentcharge  and  a 
term  of  years  for  securing  it)  to  the  use  of  such  children  of  the 
marriage  as  the  husband  and  wife  should  jointly,  or,  in  default  thereof, 
as  the  survivor  should  appoint,  and,  in  default  of  such  appointment,  to 
the  issue  living  at  the  death  of  the  survivor  (I)  [in  fee,  I  suppose], 
and  in  default  thereof  to  the  use  of  the  husband's  right  heirs.  After 
the  husband's  bankruptcy  a  joint  appointment  was  executed:  the 
wife  survived  the  husband,  and  executed  a  separate  appointment  It 
was  held ;  that  the  contingent  remainder  to  the  issue  had  failed,  and 
that  the  joint  power  could  not  be  exercised  after  the  bankruptcy. 
The  Court  observed ;  that  the  appointment  <iovld  only  take  effect  out 
of  the  ultimate  remainder  in  fee  vested  in  the  husband  [or  rather  that 
it  would  operate  to  divest  that  estate] ;  and,  if  the  power  had  been  to 
be  exercised  by  the  husband  ^one,  upon  the  authority  of  Badham 
and  Mee,  it  would  have  been  extinguished,  and  the  question  there- 
fore was  reduced  to  this,  whether  the  husband,  who  coidd  not  exer- 
cise a  separate  power,  could  exercise  a  joint  power  of  appointment 
vested  in  him  and  his  wife.  The  estate  for  life  in  the  husband,  and 
the  ultimate  remainder  in  fee  were  vested  in  the  assignees  by  act  of 
law,  in  this  respect  equivalent  to  a  conveyance.  .If  there  had  been  a 
conveyance,  the  husband  could  not  have  derogated  from  his  grant, 
and  the  Court  thought  that  he  could  not  by  joining  his  wife  defeat 
the  effect  of  the  act  of  law  to  which  his  estate  had  become  subject, 
and  his  disqualification  made  it  impossible  that  the  joint  power  should 
be  exercised. 

32.  And  where  a  father  had  an  exclusive  power  of  appointment  to 
his  children,  and  the  children,  in  default  of  appointment,  took  the  fund 
equally,  and  the  father,  after  a  partial  appointment  to  one  of  two 
children,  appointed  the  rest  of  the  fund  to  the  other  child  who  had 
been  a  bankrupt,  but  had  obtained  his  certificate  before  the  appoint- 
ment to  him,  it  was  decided ;  that  the  interest  which  the  assignees 
took  in  the  fund,  in  default  of  appointment,  in  right  of  the  bankrupt 
was  defeated  by  the  appointment,  and  that  the  fund  appointed  to  the 
bankrupt  belonged  wholly  to  him  (w). 


(I)  Hole  V.  Escott,  2  Kee.  444. 


(m)  Lee  o.  Olding,  2  Jar.,  N.  S.,  S50. 


(I)  The  marginal  abstract,  in  4  Myl.  &,  Cra.  187,  states  this  limitation  inaccurately. 
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SECTION    IV. 

OP   THE   EXTINGUISHMENT   OP  POWERS   COLLATERAL   OR 

IN   GROSS. 


1.  Not  by  a  conveyance  of  the  life  estate.         3.  But  may  be  hy  a  new  settlement,, 

2.  Nor  by  an  innocent  conveyance  in  fee.         4.  Olyect  of  the  power  immaterial. 


1.  An  assignment  of  totum  statum  suum,  or  other  alteration  of  the 
estate  for  life,  does  not  affect  such  a  power ;  so  if  the  donee  be  tenant 
for  years,  and  survive  the  jeari,  still  he  may  exercise  his  power  (a), 
because  the  power  does  not  fall  within  the  compass  of  his  estate ;  but 
takes  effect  out  of  an  interest  not  vested  in  him. 

2.  And  although  the  tenant  for  life  assume  to  pass  a  fee,  yet  if  he 
convey  by  an  innocent  conveyance,  as  a  bargain  and  sale  (b),  covenant 
to  stand  seised,  or  lease  and  release  (c),  the  power  will  not  be 
destroyed,  for  this  obvious  reason,  that  the  conveyances  enumerated 
pass  only  what  the  tenant  for  life  lawfully  may  pass,  viz.  his  estate 
for  life ;  so. if  the  donee  of  a  power  in  gross  be  only  tenant  for  years, 
an  assignment  of  his  whole  term  will  not  defeat  his  power  {d).  And 
by  a  parity  of  reason,  a  re-conveyance  or  re-assignment  to  the  donee 
of  the  power  will  not  affect  it 

3.  But  if  a  tenant  for  life  with  a  power  in  gross  join  in  a  settlement 
to  new  uses,  although  he  is  still  made  tenant  for  life,  his  power  is 
destroyed,  where  the  contrary  construction  would  enable  him  to  defeat 
his  own  grant  (e).  In  such  cases,  therefore,  a  new  power  should  be 
reserved. 

4.  The  cases  have  generally  turned  on  particular  powers,  as  a 
power  of  jointuring,  or  a  power  of  charging  with  younger  children's 
portions ;  but  they  seem  to  establish  this  general  principle,  that  every 
power  in  gross  may  well  be  exercised,  although  the  donee  may  have 
previously  parted,  by  an  innocent  conveyance,  with  the  estate  to 
which  it  was  annexed,  in  privity.  Where  a  person  is  tenant  for  life, 
with  apower  to  appoint  the  reversion,  or  tenant  for  life,  with  remainders 
over,  with  a  power  of  revocation,  in  the  first  case,  the  power  is  wholly 
a  power  in  gross ;  in  the  second,  it  is  in  gross  as  to  tiie  remainders, 
filthough  appendant  to  the  life-estate.  But,  nevertheless,  it  has  been 
doubted,  whether,  in  either  case,  the  donee  can  exercise  his  power 

(a)  Bavile  v.  Blacket,  1  P.  Wms.  777.  241,  where  It  appears  thai  the  appointee 

(^)  Edwards  o.  Slater,  Hard.  410;  Jen-  recovered  in  ejectment. 

kins  V,  Kemis,  1  Ch.  Ca.  103.  (d)  Savile  v,  Blacket,  1  P.  Wms.  777. 

(r)  Phitton's  case,    cited    Hard.    412;  (e)  Ibid. 

Scrope  r.  Offley,  4  Bro.  P.  C.  237.     See  p- 
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after  haying  departed  with  his  life-estate.  Mr.  Booths  it  seems^ 
entertained  this  doubt  It  is  said ;  that  in  a  case  where  A  was  tenant 
for  life,  with  remainder  to  such  uses  as  he  and  his  wife,  notwith- 
standing her  infancy,  should  appoint,  and  they  executed  an  appoint- 
ment during  her  infancy,  and  A  conveyed  his  estate  for  life,  by  lease 
and  release  by  way  of  mortgage ;  he  (Mr.  Booth)  doubted,  whether 
a  new  appointment,  on  her  coming  of  age,  would  make  good  the 
security,  the  husband  having  parted  with  his  estate  for  life,  which 
(he  thought)  destroyed  the  power  of  appointment.  To  avoid  any  doubt 
on  this  point,  where  A  is  tenant  for  life,  remiunder  as  he  shall  appoint, 
it  is  usual  to  first  appoint  the  estate,  and  then  convey  the  life-estate. 
And  this,  it  is  quite  clear,  may  be  done  by  the  same  deed,  although 
ex  abundanti  cauteldy  some  have  exercised  the  power  by  one  deed,  and 
conveyed  the  estate  by  another.  It  will  here,  however,  be  proper  to 
inquire,  whether  the  above  opinion  can  be  supported.  A  difference 
of  opinion  has  certainly  been  expressed.  In  Boll's  report  of  Snape 
and  Turton  (f),  the  Court  said ;  that  if  tenant  for  life,  with  power  of 
revocation,  makes  a  lease  for  life,  that  suspends  his  power  as  to  the 
fee.  This,  however,  it  is  conceived,  meant  only  that  he  could  not 
defeat  the  lease  for  life  (I).  In  Clarke  v.  Philips  (^),  it  is  said,  that 
Keeling  and  Twisden  were  of  different  opinions  on  this  point,  viz. :  If 
he,  that  hath  power  of  revocation  over  lands,  make  a  lease  for  life, 
does  it  suspend  the  power  only,  as  a  lease  for  years  would  do,  or 
extinguish  it  as  a  feoffinent(II)?  And  in  Herring  v.  Brown,  Justice 
Lutwich  said ;  that  if  a  power  of  revocation  is  annexed  to  an  estate 
for  life,  and  that  estate  determines  before  the  power  is  executed,  by 
that  means  the  power  is  extinguished  (A).  This  is  all  the  authority 
that  I  have  met  with  in  favour  of  the  extinction  of  the  power,  and  it 
must  be  admitted  not  to  be  of  much  weight.  For  Keeling  and 
Twisden  were  opposed  to  each  other,  and  the  observation  of  Justice 
Lutwich  was  extra-judicial,  and  his  opinion  upon  the  nudn  point  in 
the  case  was  overruled  by  six  Judges.  On  the  other  hand,  the  deci- 
sion in  Edwards  v.  Slater  is  directly  the  other  way.  There  the  donee 
made  a  bargain  and  sale  in  fee,  and  Lord  Chief  Justice  Hale  expressly 
said ;  that  if  the  bargainor  had  a  power  of  revocation,  he  might  well 

(/)  S  Ab.963,pL  S.  (A)  Carth.  24. 

la)  1  Yentr.  48. 


(I)  Mr.  Sanden,  1  Uses,  173,  sappposes  the  Court  to  have  Intended  a  lease  made  for 
the  life  of  the  leeeee,  and  not  of  the  lemor,  and  by  feoffment^  which  might  be  conaidered  aa 
hayfaig  displaced  the  rerersion  ont  of  which  the  use  to  be  created  by  the  power  was  to 
arise. 

(II)  Keble  states  that  Keeling  aad  Morrton  were  opposed  to  Twisden.  Neither  of  the 
Reporters  states  what  estate  the  donee  of  the  power  had.  2  Keb.  G6b,  nonu  Cierlc  v. 
Pywea. 
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execute  it  after  the  executing  this  conveyance  (t):  and  he  said,  that  if 
the  tenant  for  life  had  a  power  of  revocation^  and  should  make  a 
lease^  that  would  not  destroy  his  power^  because  no  estate  is  displaced 
by  it  So,  in  Savile  v.  Blacket  (A)  there  was  a  tenant  for  99  years,  if 
^  he  should  so  long  live,  with  a  power  to  charge  the  lands ;  and  Lord 

Macclesfield  held,  that  he  would  have  had  this  power  though  he 
should  have  survived  the  term  of  99  years ;  for  still  he  might  have 
I  charged  the  premises  therewith ;  so  might  he  have  done  though  he 

J  had  assigned  over  the  term :  and  although  this  case  turned  on  a  par- 

ticular power,  yet  it  is  impossible,  without  discarding  all  principle,  to 
distinguish  it  from  the  case  of  a  general  power  (I).  Hale's  argument, 
that  a  lease  does  not  destroy  the  power  of  revocation,  because  no  estate 
is  displaced  by  ity  applies  as  forcibly  to  a  lease  for  life  as  a  lease  for 
years,  and  refers  the  doctrine  to  the  true  ground.  The  result  clearly 
is,  that  the  power  is  not  in  such  case  destroyed.  The  contrary 
doctrine  appears  to  owe  its  origin  to  powers  having  been  on  their  first 
introduction  after  the  statute  of  uses  assimilated  to  conditions  at 
common  law,  which  they  do  not  resemble-  By  the  common  law,  if 
lessee  for  life  upon  condition  to  have  a  fee,  made  a  lease  for  life, 
that  prevented  the  estate  rising  under  the  condition,  because  the 
privity  of  the  estate  was  destroyed  {I).  But  this  could  never  apply 
to  a  power  which  is  a  mere  declaration  of  trust  upon  which  the 
statute  of  uses  operates,  and  this  seems  to  have  struck  the  Judges 
in  Bullock  v.  Thome  (m),  where  Walmesley,  Justice,  held,  that  a 
lease  for  years  does  not  suspend  the  power  of  revocation  if  it  be 
raised  by  way  of  use,  otherwise,  if  it  is  of  a  condition  annexed  to  an 
estate  in  possession.  And  the  Court  held,  that  if  one  has  a  power 
of  revocation  entire,  and  he  extinguishes,  or  suspends,  the  power  in 
part,  he  may  still  revoke  for  the  residue,  if  it  be  by  way  of  use,  but 
not  so  of  a  condition  annexed  to  the  land  {n).  In  a  case  (o),  in  which 
under  a  will  a  father,  tenant  for  life,  had  a  power  of  appointing  to 
any  of  his  children,  and  in  default  of  appointment  the  estate  was 
United  to  trustees  for  500  years  to  raise  portions  for  the  younger 
children  as  he  should  appoint,  which  latter  power  he  exercised  in 
favour  of  one  younger  child,  to  whom  on  her  marriage  he  appointed 
a  portion ;  upon  a  question  whether  there  were  sufficient  words  in 
his  will  subsequently  made  to  pass  the  settled  estate,  Patteson,  J., 
said  he  had  doubts  whether,  after  the  trusts  of  this  term  had  been 

(i)  Hard.  413.    See  10  East,  448;  Ma-.  (m)  Mo.  615. 

ling  V.  Hill,  1  Ck>x,  186;  where  the  opinion  (n)  See  7  &  8  Vict.  c.  76,  8.  5. 

of  the  Court  may  have  depended  on  other  (o)  Cooke  v.  Cunllffe,  17  Adol.  &  Ell. 

groimda.  N.  8. 245.    Only  the  necessary  limitations 

(k)  IP.  Wms.  777.  are  stated. 

(0  Lord  Sta£fbrd's  case,  8  Rep.  73. 


(I)  See  the  obseryations  on  the  suspension  of  a  power,  guj>ra, 
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partly  executed  by  the  appointment  in  favour  of  the  daughter,  the 
testator  had  any  longer  a  disposing  power  under  the  will.  These 
doubts  of  the  learned  Judge  do  not  seem  to  be  authorised  by  the 
authorities.  It  is  the  case  of  two  powers,  but  the  estabUshed 
principle  would  equally  apply.  The  execution  of  the  second  power 
would  in  this  case  have  prevented  the  father  from  defeating  his 
appointment  by  an  exercise  of  his  first  power,  but,  subject  to  the 
portion,  it  seems  clear  that  the  first  power  might  well  be  exercised. 


SECTION  V. 

OP  CASES  COMMON  TO  BOTH  POWERS  APPENDANT  AND 

IN- GROSS. 


1.  Powernat Hmply eoUaterul maif be re- 

UasedL 

2.  Or  dtfeaaaneed. 

a.  Not  extinguished  by  a  partial  exe- 
cution, with  a  new  power. 

7.  Sxtinguished  by  a  tortious  conveyance- 

S.  Not  by  the  acceptance  o/afe<iffrnent. 

9.  Caeee  where  a  feoffment,  ^c.  will  not 
extinguish  a  power. 

10.  Cases  where  a  feoffment,  Sfc.  wiU  exe- 

cute a  power, 

11.  Or  operate  as  a  confirmation^ 


13.  Partialbarqf  a  power  appendant  and 

in  gross. 

14.  Pouter  to  appoint  to  children  may  be 

barred  or  released. 

15.  West  T.  Barney. 

17.  J^ect  qfa  release  for  the  donee's  own 

benefit. 
19.  The  operation  of  deeds  under  the  Act 

abolishing  fines   and  recoveries  on 

powers. 

21.  Feoffments  now  innocent  coneeyances. 

22.  Extinguishment  and  release  qf  powers 

by  married  women  under  the  Act. 


1.  A  PRESENT  power,  not  simply  coUateral,  may  be  extinguished 

/    by  release  to  any  one  who  has  an  estate  of  freehold  in  the  land,  in 

^    possession^  reversion,  or  remainder,  and  thOTebjJlifi_§states,  which 

\    were  before  defeasible  or  chargeable  by  the  proviso,  are  by  such 

1   release  made- absolute  {a) :  and  where  in  a  deed  executing  a  power 

"   there  are  words  which  show  that  the-  party  has  fully  executed  his 

power,  or  which  amount  to  a  release  of  it,  he  cannot  execute  it 

further  (ft) ;  but  the  intention  must  appear  clearly,  therefore  a  dedar 

ration  in  a  deed  partially  executing  a  power  of  jointuring,  that  it  is 

in  bar  of  dower  and  thirds,  and  that  the  remainder-man  shall  have 

the  surplus,  will  not  operate  as  a  release  of  the  power,  for  they  are 

only  words  put  in  by  conveyancers  as  of  course  (c).     So  in  regard 

to  personal  property,  a  settlement  on  A  for  life,  and  after  his  death 

to  such  persons  as  he  shall  by  will  appoint,  and  in  default  of  appoints 


(a)  AIlMiny's  cafto,  I  Rep.  110  b.;  Co. 
Lit.  265.  b. 
(6)  See  2  Atk.  6G7. 


(c)  Hervey  o.  Hervcy,  1  Atk.  501 ;  Zoach 
V.  Woolston,  2  Burr.  1196;  and  aee  Earl  of 
Uzbridge  v.  Bayley,  1  Vcs.  jun.  490. 
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ment  for  his  executors  and  administrators^  may  be  released^  because 
in  effect  the  whole  interest  is  vested  in  A  {d). 

2.  And  where  the  power  is  iature,  and  to  arise  by  a  contingent 
•  event,  it  may  be  defeasanced,  and  thereby  utterly  annulled  (e).     So 

it  may  be  defeated  in  part  Thus  where  a  man  had  a  general 
executory  power  of  revocation,  and  he  covenanted  not  to  exercise 
the  power  without  the  consent  of  the  Lord  Kecpsr,  and  granted 
that  all  revocations  without  such  consent  should  be  void,  it  was 
determined  that  the  power  being  executory  might  well  be  defeated 
by  a  subsequent  deed  (/).  And  where  the  restriction  is  by  way  of 
covenant,  and  does  not  prevent  the  legal  execution  of  the  powers 
equity  will  in  a  proper  case  set  aside  any  estate  created  under  the 
power  contrary  to  the  covenant  (^),  and  a  covenant  in  a  conveyance 
against  incumbrances  done  or  to  be  done  will  prevent  the  execution 
of  the  power  in  favour  of  a  person  having  notice  of  the  covenant  (A). 
It  seems  to  have  been  doubted  whether  a  power  can  be  released  in 
part(t);  but  there  appears  to  be  no  sufficient  foundation  for  the 
doubt. 

3.  Where  a  man  vested  an  interest  in  another  in  his  life  estate, 
and  the  grantee  covenanted  for  himself,  his  heirs,  executors  and 
administrators,  to  confirm  all  leases  made  by  the  tenant  for  life 
under  the  power,  but  with  certain  restrictions  of  course  not  contrary 
to  the  power,  the  Court  held,  that  it  must  be  shown  that  the  lease 
was  within  the  limitations^;  and  they  held  that  it  did  not  extend  to 
a  covenant  or  agreement  to  make  a  lease,  for  the  covenant  was  not 
to  make  good  all  agreements  for  leases,  but  leases  actually  made  {k). 

4.  So,  in  the  same  case,  the  security  was  transferred,  and  the 
tenant  for  life  joined  in  the  transfer,  and  then  made  more  leases ; 
and  it  was  held,  that  by  joining  in  the  assignment  his  power  under 
the  covenant  was  gone. 

5.  In  Lord  Uxbridge  r.  Bayley(^,  there  were  three  powers  in 
the  settlement;  1,  a  joint  power  to  the  husband  and  wife  to  charge 
the  estate  with  3,000/.;  2,  a  power  to  the  husband  alone  to  charge 
the  estate  with  2,000/.  over  and  above  the  3,000/. ;  and  3,  a  power 
to  the  survivor  of  the  husband  and  wife  to  charge  such  sum  as 
should,  with  what  should  have  been  before  raised  under  the  olhor 
powers,  amount  to  5,000/.     The  wife  joined  her  husband  in  raising 

(cO  Page  «•  Soper,  4  Drew  321.  Rep.  51 S. 

(e)  Albany's  case,  ubi  mp.  (A)  Scrope  v.  OflBey,  4  Bro.  P.  C.  237. 

(f)  Leigh  V.  WinUr,  1  Jo.  411 ;  and  see      Vide  i3\fra. 

Earl  of  Tankerville  v.  Coke,   Mose   146.  (i)  Digges's  case,  Mo.  605. 

I  Green  v.  Green,  2  Jo.  &  Lat.  529.    Barrow  (h)  Vincent  v.  Ennys,  3  Vin.  Abr.  432, 

r.  ConsUbile,  7  Ir.  Ch.  Rep.  467.  pL  10. 

(g)  Lord    Peterborough's    caMe,  cited  1  (I)  1  Vcs.  jun.  409;  4  Bro.  C.  C.  13. 
\                       P.  Wms.   105.107.    Tempest  o.    SaMno,  Sec  Bradbury  v.  Hunter,  3  Ves.  187.  SCO. 

App.  No.  1.     In  re  Chambers,  11  Ir.  Kq. 
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3^000/.  under  the  joint  power  for  his  benefit,  and  he  agreed  tliai 
during  her  life,  and  so  long  as  the  3,000/.  should  remain  due,  he 
would  not  charge  the  estate  with  any  sum  by  the  power  reserred 
to  him  alone,  or  any  other  power,  without  the  consent  of  his  wife. 
The  husband  and  wife  were  tenants  for  life  successiTely  under  the 
settlement  He  surviyed  her,  and  executed  a  charge  for  2,000  /.  in 
his  own  favour,  and  it  was  held  valid.  For  the  agreement  was  con- 
fined to  his  separate  power;  but  upon  her  death  the  third  power 
arose,  which  he  was  at  liberty  to  execute. 

6..  In  Roscommon  v.  Fowke  (m),  a  singular  point  was  raised. 
The  estate  bad  been  settled  on  the  husband  and  wife  and  the 
issue  of  the  marriage  strictly^  with  remainder  to  the  wife  in  fee, 
and  ske  had  a  general  power  of  revocation  and  new  appointment  in 
case  there  was  no  issue.  The  husband  and  wife  appointed  a  portion 
of  the  estate  to  trustees  in  fee  upon  certain  trusts,  and  the  trustees 
of  a  term  in  the  settlement  to  secure  portions  (which  term  was  not 
revoked  by  the  operation  of  the  deed),  assigned  it  to  a  trustee 
to  attend  the  inheritance ;  and  there  was  a  proviso  (which  appears 
to  have  been  introduced  with  reference  to  this  assignment),  that 
nothing  therein  contain^  should  extend  to  alter  the  uses  in  the 
first  settlement  of  the  other  estates,  but  that  the  same  should  be 
subject  to  the  raising  the  portions.  And  a  power  was  given  to  the 
husband  and  wifey  and  the  survivor  of  them,  by  deed  in  writing,  to 
lease  the  estates  (the  uses  of  which  were  not  revoked),  to  any 
persons  in  fee  farm,  or  for  lives  or  years,  as  they  should  think  fit, 
reserving  the  best  improved  rent.  There  was  no  issue,  and  by  her 
will  the  wife  gave  all  the  estates  to  her  husband  in  fee.  The  House 
of  Lords  asked  the  Judges  whether  the  power  of  revocation  con- 
tained in  the  settlement  was  executed,  extinguished  or  altered  by 
the  second  deed  as  to  the  lands  not  appointed  to  trustees  in  fee. 
The  Judges  answered  that  no  extinguishment  or  alteration  of  the 
power  was  made  by  that  deed.  The  ^swer  shows  that  they  were 
of  opinion  the  power  was  executed  ^o  the  extent  of  the  power 
CT ,  of  leasing,  introduced  by  the  second  powerf^but  that  such  a  partial 
execution  of  the  power  did  not  extinguish  or  alter  it  No  trace  of 
^fWi^^  /  the  argument  appears,  nor  is  the  point  stated  in  the  printed  reasons. 
.'  '.  -  No  doubt  it  was  argued  that  the  introduction  of  the  new  power 
•  ^^  '  showed  that  the  wife  was  not  to  further  execute  her  original  power. 
Her  power  of  revocation,  in  fact,  was  only  over  her  own  reversion 
in  fee,  in  case  there  was  no  issue ;  for  if  there  had  been  issue,  the 
power  would  not  have  operated.  If  she  survived  her  husband,  and 
the  failure  of  issue,  she  might,  under  her  original  power,  have 
demised  the  estate  as  she  thought  proper,  or  made  any  other  dis- 

(m)  6  Bro.  P.  C.  by  TomL  168.    See  p.  107,  n. 
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position  of  it.  The  argument,  therefore^  must  have  been  that  the 
new  power  thus  unnecessarily  raised  was  evidence  of  an  intent 
that  that  power  was  the  only  modification  intended  to  be  made 
t)f  this  estate,  and  consequently  that  her  power  of  revocation  was 
wholly  executed,  and  the  original  settlement,  with  the  uddition  of 
the  power  of  leasing,  was  no  longer  to  be  revocable.  But  the  argu- 
ment was  properly  overruled. 

7.  If  the  tenant  forlife  levied  a  fine,  executed  a  feoffinent^  or  suffered 
a  recovery,  all  his  interest  and  power  was  forfeited  and  extinguished, 
and  he  gained  a  new  estate  by  wrong  (»),  and  it  was  not  material 
whether  the  power  was  present  or  future.  Fines  and  feoffinents, 
Sir  Matthew  Hale  observed,  do  ransack  the  whole  estate,  and  pass> 
or  extinguish,  all  rights,  conditioRS,  powers,  &c.,  belonging  to  the 

and,  as  well  as  the  land  itself;  so  a  recovery  does  not  only  bar  the 
estate,  but  all  powers  annexed  to  it ;  for  the  recompense  in  value  is 
of  such  strong  consideration  that  it  serves  as  well  for  rents,  possi- 
bilities, &c.,  going  out  of,  or  depending  upon,  the  land,  as  for  the 
land  itself  («).  Where  the  fine  was  levied  to  the  tenant  of  the  land, 
it  operated  by  way  of  extinguishment  and  release  (p).  But  if  the 
fine  or  feofiment  only  related  to  part  of  the  land,  the  power  remained 
for  the  residue  of  the  land  {q) ;  although  in  the  case  of  a  common- 
law  condition  the  entire  condition  would  be  extinct  (r). 

8.  But  the  acceptance  of  a  feoffinent  by  a  tenant  for  life  would 
not  have  destroyed  a  power  in  gross,  for  the  power  was  never  in  the 
feoffor,  nor  reserved  to  him,  and  by  the  entry  of  the  remainder-man 
the  estate  created  by  the  power  would  be  reduced  (s). 

^.  And  there  are  cases  in  which  a  feoffinent  or  fine  was  deemed 
not  an  extinction  of  the  power,  but  a  further  assurance  of  it,  or  at 
least  merely  void,  as  where  tenant  for  life,  with  power  of  leasing, 
made  a  lease  by  livery,  the  lease  took  effect  by  the  deed,  and  so  the 
livery  came  too  late  to  do  any  hurt.  This  is  an  instance  of  a  power 
appendant  (/).  So  where  a  power  in  gross  given  to  a  tenant  for  life  was 
well  executed  by  deed,  and  he  afterwards  levied  a  fine,  in  pursuance 
of  a  covenant  in  the  deed,  the  fine  was  considered  inoperative,  as 
the  power  was  executed  antecedently  to  the  fine  (v) ;  and  in  Bullock 
».  Thome  (a:),  it  was  agreed,  that  if  one,  with  power  of  revocation, 

(n)  Albany's  cue,  1  Rap.  Ill;  4  Leo.  (r)  Co.Lkt.  2d7fl. 

13,219;  Digges's  case,  1  Rep.  157  a;  Mo.  («)  Hard.  417.    See  Skep.  Tou^p.  14^ 

603;  Edwards  v.  Slater,  Hard.  410;  Blck-  as  to  the  dhtinctlon  between  levying  aad 

ley  V.  Quest,  1  Russ.  Sc  Myl.  440.  accepting  a  fine, 

(«)  King  «.  MelUiig,  1  Ventr.  225 ;  Sa-  (0  See  1  Ventr.  201. 

▼He  e.  Bbicket,  1  P.  Wms.  777.  <»)  Thomlinson  v,  Dighton,  10  Mod.  71. 

(jf)  Bird  V.  Christopher,  Style,  980.  (x)  Mo.  015 ;  aad  see  Perrot^s  case,  Ma. 

(?)  Digges's    case,   ubi   sup,,   and   see      368. 
Mo.  618. 
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make  a  lease  for  years,  and  levy  a  fine  for  assurance  of  the  lease 
without  use  expressed,  the  power  of  revocation  is  not  extinct  by  the 
fine,  but  suspended  during  the  term.  In  Ingram  v.  Parker  a  tenant 
in  tail  under  a  settlement,  with  a  power  of  revocation  by  bargain 
and  sale,  sold  for  1,000  /. ;  but  the  deed  was  not  eni:plled,  and  after^ 
wards  a  fine  was  levied,  and  three  justices  held  that  the  fine  was 
an  extinguishment  of  the  power.  But  in  a  later  case.  Hale,  C.  J., 
doubted  of  the  case  to  be  law  (y) ;  and  it  appears  that  one  of  the 
grounds  upon  which  the  case  was  decided  was,  that  the  donee 
having  an  estate  tail  in  him,  tiie  deed  [and  fine]  might  operate  upon 
his  interest.  In  some  cases,  a  fine  acpompanied  by  a  deed  will 
operate  as  an  execution  of  the  power.  In  the  Earl  of  Leicester's 
case,  the  Earl  having  a  power  of  revocation,  duly  executed  a  deed, 
whereby  he  covenanted  to  levy  a  fine  to  other  uses,  and  tiien  levied 
a  fine  accordingly ;  it  was  determined,  Ist,  That  the  covenant  was 
not  of  itself  a  good  execution ;  but,  2dly,  That  the  deed  and  fine 
taken  together  were  a  goodjexecution  of  the  power  {z). 

11.  In  a  recent  case,  fi^-maa  was  tenant  for  life  under  a  will,  witii 
remainders  over,  in  strict  settlement,  with  powers  of  sale  and  ex- 
change, and  other  powers.  After  the  testator's  death  his  heir  at 
law  agreed  to  do  all  acts  for  obviating  any  doubts  under  a  prior 
will,  and  accordingly  he  and  the  tenant  for  life  conveyed  to  a  tenant 
to  tiie  precipe,  for  suffering  a  recovery  to  enure  to  the  uses  of  the 
last  will;  and  it  was  expressly  declared  to  be  ^^for  tiie  more 
effectually  assuring  and  settiing  tiie  estate  according  to  tiie  uses  in 
the  will  of  the  last  testator."  The  tenant  for  life  was  vouched  in 
the  recovery  jointly  with  the  heir  at  law.  A  purchaser  to  whom 
the  estate  was  sold,  under  the  power  of  sale  in  the  last  will,  objected 
to  the  titie,  on  the  ground  that  the  power  was  extinguished.  In 
support  of  tiie  titie,  it  was  insisted  that  a  fine  or  recovery  by  a  donee 
of  a  power  did  not  necessarily,  and  in  all  cases,  operate  as  a  destruc- 
tion of  it,  but  in  this  case  also  (a)  the  purchaser  thought  proper  to 
be  at  tiie  expense  of  an  act  of  Parliament.  It  recited  that  A  being 
tenant  for  life  in  possession  of  the  estates,  and  having  joined  in 
conveying  the  same  in  order  to  suffer  a  common  recovery  tiiereof, 
wherein  he  was  vouched,  for  strengthening  and  corroborating  the 
titie  thereto,  and  the  uses  to  which  the  same  were  limited  by  the 
last  will,  and  which  recovery  had  been  duly  suffered,  it  was  appre- 
hended that  the  powers  given  to  ^  by  the  will  had  been  by  such 

(y)  Rayro.  230;  1  Vontr.  2S0,  291.  Show.  186;  1  Ventr.  868.  871  ;  Skin.  35. 

(z)  1  Tentr.  278.    8.  C.  nom.  Wigson  63.  71.  184;  Carth.22;  Comb.  11.    Bus- 

V,  Garrett  or  Ocrrad,  2  Lev.  149;  Raym.  hell  v,  Burland,  Rep.  t.  Hult,  733,  11  Bfod. 

2.">9  ;  3  Keb.  360,  489,  510,  536,  572  ;  and  196.     Sihs  the  last  e«lit.  of  thiii  Work,  p.  95. 

see  11    Mod.    184;    Herring  v.  Brown,  2  (a)  Vide  »f/)r^,  p.  72. 
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common  recovery  defeated  and  destroyed.     And  it  revived  and 
confirmed  the  powers. 

12.  But  in  a  later  case^  where^  upon  the  same  grounds^  a  similar 
act  was  applied  for,  the  judges  expressed  their  opinion  verbally 
against  the  necessity  of  the  act ;  and  Lord  Eldon^  after  consideration, 
declared  that  there  was  no  ground  for  the  doubt,  and  the  bill  was 
abandoned  (&).  There,  by  a  settlement  executed  in  1806,  estates 
were  settled  to  the  use  of  A,  and  B  his  wife,  for  their  lives  succes* 
sively,  remainder  to  their  sons  successively  in  tail  male,  remainder, 
if  the  wife  should  survive  the  husband,  to  her,  her  heirs  and  assigns ; 
if  the  husband  should  survive  her,  to  their  daughters  successively  in 
tail  male,  remainder  to  such  of  her  relations  as  she  should  by  will 
appoint,  in  defaidt  of  such  appointment  to  her  in  fee,  with  powers  of 
sale  and  exchange,  exerci^ble  by  trustees,  with  the  consent  of  the 
husband  and  wife.  In  1807  they  executed  a  deed,  in  which,  after 
reciting  that  the  wife  was  desirous  of  acquiring  an  absolute  power 
of  appointment  over  the  hereditaments  comprised  in  the  settlement, 
on  the  event  of  her  surviving,  or  dying  in  the  life-time  of  her  hus- 
band, and  there  being  a  general  failure  of  issue  of  her  body  entitled 
or  inheritable  under  the  uses  of  the  settlement,  they  covenanted  to 
levy  fines  of  the  settled  estates,  and  directed  them  to  operate  to  the 
uses  of  the  settlement,  antecedent  to  those  to  her  in  fee-simple,  and 
after  the  determination  of  those  uses  to  such  uses  as  she  should 
appoint  by  deed  or  will,  and  in  default  of  such  appointment  to  the 
use  of  her  in  fee-simple.  The  fines  were  accordingly  levied  in  a 
subsequent  term.  Part  of  the  estate  being  offered  for  sale,  an  ob- 
jection was  taken  that  by  the  inherent  and  unavoidable  operation  of 
the  fine  at  the  common  law,  aU  the  uses  might  be  considered  to 
have  been  divested,  and  the  powers  extinguished  or  determined. 

The  case  above  referred  to  is  Lord  Jersey  r.Deane  (c).  The 
fines  were  sur  comuance  de  droit  come  ceo,  &c ;  and  it  was  held  by 
the  Court  of  Bang's  Bench,  that  the  fines  did  not  operate  to  extin- 
guish, destroy,  or  suspend  the  right  or  power  of  the  Earl  and 
Countess,  and  the  survivor  of  them,  to  request  and  direct  a  sale  or 
exchange  of  the  settled  estates  under  the  powers  for  that  purpose 
contained  in  their  marriage  settlement,  so  ais  to  prevent  an  exercise 
of  those  powers  by  the  trustees  of  the  settlement  (^d). 

13.  Where,  as  in  a  case  before  put,  a  power  is  appendant  as  to 
some  estates,  and  in  gross  as  to  others  («),  an  act  of  the  donee  may 
bar  it,  so  far  as  it  is  appendant,  and  leave  it  in  full  force  so  far  as  it 
operates  as  a  power  in  gross.  Thus,  to  put  the  same  case:  A  is 
tenant  for  life,  remainder  to  £  in  tail,  remainder  to  ^  in  fee,  and  A 

{b)  Batler*8  il  to  Fearne,  p.  380;  and  see  (d)  See  Tyrrell  v.  Marsh,  3  Bing.  31 ;  10 

tbe  learned  Editor's  reasons.  Moo.  805 ;  supra,  p.  61. 

(c)  6  Bam.  &  Aid.  600.  («?}  Vide  supra,  p.  47. 
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has  a  power  to  jointure.  We  have  seen,  that  the  power  is  in  gross 
as  to  the  estate  for  life  and  remainder  in  tail,  appendant  as  to  the 
remainder  in  fee.  If,  therefore,  A  convey  the  fee  by  an  innocent 
conveyance,  he  would  destroy  his  power  as  far  as  it  is  a  power 
appendant,  and  consequently,  if  the  remainder  in  fee  should  come 
into  possession,  the  grantee  would  not  be  bound  by  a  jointure 
created  under  the  power ;  but  the  power,  as  far  as  it  took  effect  as  a 
power  in  gross,  would  not  be  defeated ;  and  therefore  the  jointure 
would  be  binding  on  the  estate  after  ^'s  death,  and  during  the  con- 
tinuance of  f  s  estate  tail. 

14.  In  a  former  part  of  this  chapter,  it  is  stated  that  a  power  to  a 
tenant  for  life  to  Jippoint  the  estate  amongst  his  children,  is  a  power 
in  gross,  and  consequently  may  be  released  or  extinguished.  But 
lawyers  of  great  eminence  were  formerly  hi  opinion,  that  a  power 
to  a  tenant  for  life  to  charge  portions  for  his  children,  or  to  appoint 
the  estate  amongst  his  children,  was  a  mere  right  to  nominate  one  or 
more  of  a  certain  number  of  objects  to  take  the  portions  or  the 
estate ;  and  that,  as  a  mere  power  of  selection,  it  could  not  be  barred 
by  fine  or  otherwise  released  or  extinguished.  Numerous  titles  were 
objected  to  on  this  ground. 

15.  The  point  was  argued  at  great  length  before  Sir  John  Leach, 
Vice-Chancellor,  in  the  case  of  West  v,  Berney,  and  his  opinion  was 
that  the  power  was  destroyed,*  although  it  became  unnecessary  to 
decide  the  point  (/).  All  the  cases  were  fully  discussed,  and  the 
learned  Judge  took  a  short  review  of  them. 

He  said  that  in  Albany's  case,  1  Rep.  Ill,  it  was  held  that  the 
reserved  power  of  the  grantor  may  be  extinguished  by  his  releasfe. 
He  took  in  the  settlement  an  estate  for  life.  In  Digge's  case,  1  Rep. 
173,  it  was  held  that  the  reserved  power  of  the  grantor,  who  took  by 
the  deed  also  an  estate  for  life,  being  to  be  executed  by  deed  in- 
dented and  inrolled,  was  extinguished  by  his  fine  levied  after  revo- 
cation, but  before  inrolment.  In  Leigh  r.  Winter,  Sir  W.  Jo.  411, 
it  was  held  that  the  grantor  could  release  his  reserved  power  of 
revocation.  He  took  by  the  settlement  an  estate  for  life.  In  Bird 
V.  Christopher,  Stiles,  389,  it  was  held  that  if  A  enfeoff,  with  power 
of  revocation,  and  afterwards  levy  a  fine,  the  power  is  extinguished. 
Edwards  v.  Slater,  Hard.  410,  was  cited  for  the  able  reasoning  of 
Lord  Hale  upon  the  distinctions  of  powers ;  whose  opinion  seems  to 
be,  that  where  the  party,  to  execute  the  power,  has  or  had  an  estate 
in  the  land,  it  is  not  simply  collateral ;  and  whether  it  be  appendant 
to  his  estate,  as  a  leasing  power,  or  unconnected  with  his  particular 
estate,  and  therefore  in  gross,  it  may  be  destroyed  by  release,  fine, 
or  feoffinent.     In  King  v.  Melling,  1  Yentr.  225,  it  was  held  that  a 

(/)  West  o.  Berney,  U.  T.  1819,  Ma ;  low,  ib.  486,  n. ;  BIckley  v.  Gnest,  ib.  440; 
1  Russ.  &  M;1.  431 ;  Canynghame  v.  Tbur-      Smith  r.  Houlton,  30  Beav.  482. 


/ 
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power  in  the  devisee  for  life  to  jointure  his  wife  was  extinguished  by 

a  recovery.     In  Tomlinson  r.  Dighton,  1  P.  Wms,  149,  it  seems  to 

be  admitted,  that  where  there  is  a  devisee  for  life,  with  power  to 

appoint  to  her  children,  the  power  would  be  extinguished  by  fine. 

In  Savile  v.  Blackett,  1  P.  Wms,  777,  it  was  held  that  a  tenant  for 

ninety-nine  years,  if  he  should  so  long  live,  extinguished  his  power 

to  charge  the  estate  with  a  siun  of  money  by  joining  in  a  recovery 

and  re-setUement  of  the  estate,  because  he  would  otherwise  defeat 

his  own  grant.     Upon  these  authorities  and  principle,  he  held  that 

a  powar  yiTnply  collateral,  that  is,  a  power  to  a  stranger,  who  has  no 

interest  in  the  land,  cannot  ^Se  extinguished  or  suspended  by  any  act 

ofUs  own  or  others,  with  respect  to  the  land.     It  is  clear,  too,  that  -  , 

it  cannot  be  released  where  it  is  to  be  exercised  for  the  benefit  of  ^^i^  y*'^'/*' 

another.     It  must  be  equally  clear  that  it  may  be  released  where  it  /«f 

is  for  his  own  benefit,  as  a  power  to  charge  a  sum  of  money  for  him-       -  .;^/  ^^ 

self.     In  such  case,  his  joining  in  a  conveyance  of  the  land,  clear  of 

the  charge,  would  be  a  release.     Every  power  reserved   by  the 

grantor,  whether  he  has  retained  an  interest  in  the  estate,  as  tenant 

for  life  or  otherwise,  is  an  interest  in  him,  which  may  be  released  or 

extinguished.     Bird   v.   Christopher.     It  difiers  altogether  from  a 

naked  authority  given  to  a  mere  stranger.     It  is  so  much  reserved 

by  him  out  of  the  estate.     Every  power  reserved  to  a  grantee  for 

life,  though  not  appendant  to  his  own  estate,  as  a  leasing  power, 

but  to  take  effect  after  the  determination  of  his  own  estate,  and 

therefore,  in  gross,  may  be  extinguished.     In  respect  of  his  freehold 

interest,  he  can  act  upon  the  estate,  and  his  dealing  with  the  estate,  so 

as  to  create  interests  inconsistent  with  the  exercise  of  his  power,  must 

extinguish  his  power.    The  general  principle  is,  that  it  is  not  permitted 

to  a  man  to  defeat  his  own  grant.     Such  a  power  in  gross,  in  tenant 

for  life,  would  not  be  defeated  by  a  conveyance  of  his  life  estate,  as 

a  power  appendant  or  leasing  power  would  be  defeated ;  because  the 

conveyance  of  his  life  estate  is  not  inconsistent  with  the  exercise  of 

his  power.     Quaere,  could  such  a  power  in  gross,  in  a  tenant  for  life, 

be  released  ?    If  he  were  grantor,  it  was  decided  by  Albany's  case, 

and  Leigh  v.  Winter,  that  it  could  be  released,  and  he  thought  it 

might  equally  be  released,  if  he  was  grantee ;  because  his  release  i 

must  be  to  him  who  takes  subject  to  the  power ;  and  the  exercise  of  1 

t£e  power  would  be  inconsistent  with  the  release,  which  is  a  species  - 

of  conveyance  afiecting  the  land ;  sed  quaere  (I).     The  power  he  * 

held  was  not  a  trust,  because  the  alleged  cestui  que  trust  cannot  call 

for  the  execution  of  it.     It  may  be  exercised  or  not ;  and  a  dealing  ! 

with  the  estate,  inconsistent  with  the  exercise  of  it,  determines  the 

option  to  exercise  it.     In  King  v.  Melling  the  power  was  a  particular 


(I)  The  note  of  the  judgment  was  extracted  from  the  learned  Judge's  note-book.  There 
seems  to  be  no  foundation  for  the  qutere.    The  power  in  either  case  may  be  released. 
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power.  The  relief  given  against  frauds  upon  the  power^  as  in  the 
case  of  an  appointment  by  a  father  substantially  to  himself^  does  not 
prove  the  existence  of  a  trust ;  it  proves  only  that  a  power  given 
for  a  particular  purpose  shall  not^  by  circuity^  be  exercised  for  a 
different  purpose.  He  thought  that  the  two  general  principles  were 
established^  that  every  power  reserved  by  a  grantor  may  be  released 
or  extinguished^  although  he  reserved  no  other  interest  in  the  estate^ 
and  that  every  grantee  for  life,  with  a  power  in  gross,  may  in  like 
manner  release  or  extinguish  it. 

16.  This  important  point  was  again  shortly  argued  before  the 
same  Judge,  in  Smith  v.  Death  (y)«  and  he  decided  in  favour  of  the 
destruction  of  the  power;  and  in  the  case  of  Homer  v.  Swann,  Sir 
Thomas  Plumer,  Master  of  the  Kolls,  followed  that  judgment  (A) ; 
and  in  a  later  case  (t),  before  Sir  John  Leach,  he  held  that  a 
power  to  a  father,  tenajit  for  life,  to  appoint  portions  to  younger 
children,  which  were  to  be  raised  under  a  term  of  years  only  in  case 
of  appointment,  was  extinguished  by  a  fine  levied  by  the  father. 
The  point,  therefore,  may  now  be  considered  at  rest  (I).  

17.  But  although  a  power  to  appoint  to  children  may  be  released 
over  both  real  and  personal  estate,  and  by  the  release  the  children, 
being  entitled  in  default  of  appointment,  may  become  entitled  to  the 
property  discharged  of  the  power,  yet  the  donee  of  the  power  cannot, 
by  his  release,  at  once  entitle  himself  to  stand  in  the  place  of  a  de- 
ceased child. 

18.  Therefore,  in  a  case  where  the  father  released  such  a  power 
over  personal  property,  his  children  entitled,  in  default  of  appoint- 
ment, were  allowed  to  receive  their  shares ;  but  as  to  a  share  vested 
in  a  deceased  son,  who  had  made  his  father  his  executor,  the  Court 
refused  to  give  present  ^ect  to  the  release,  so  far  as  it  operated  to 
vest  a  share  of  the  fund  in  the  father,  who  was  the  donee  of  the 
power  (A).  Yet  where  a  father,  under  a  marriage  settlement,  was 
tenant  for  life  of  a  fund,  with  an  exclusive  power  of  appointment  in 
favour  of  the  children  of  his  marriage,  and  in  default  of  appoint- 
ment, the  fund  was  settled  on  the  children  equally,  and  one  child 
had  died  an  adult,  and  his  father,  as  his  personal  representative, 
mortgaged  that  child's  third,  and  released  his  power  over  the  whole 
of  the  fund,  the  Court  declared  that  the  power  was  effectually  re- 
lieved, and  the  rights  of  the  parties  consequent  thereon  were  declared 
accordingly  (/). 

(g)  Ch.  10  June  1820,  MS.;  a  C,  6  440. 

Madd.  871.    See  I  Bligh,  15.  (A)  CunyDghame  o.  Tharlow,  1  Ross.  & 

(h)  1  Turn.  &  Uoss.  430.  Myl.  4da  'K^f^^. ulUhcUk  fdft  idm^f^ •) 

(t)  Bickley  v.  Guest,  1   Rum.  &  Myl.  (Q  Smith  v.  Houbloxi,  26  Beay.  482. 


(I)  The  argument  ia  former  editions  of  this  work  in  favour  of  the  destruction  of  tlie 
power  is  therefore  now  removed  to  the  Appendix,  No.  4. 
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19.  We  have  given  many  instances  of  the  effect  of  fines  and  re- 
coveries on  powers.  The  late  act  for  the  abolition  of  fines  and  reco- 
veries (m)  substitutes  for  them  simple  deeds  (I).  Now  such  deeds 
will  have  the  same  operation  as  recoveries  before  had,  as  far  as  they 
barred  powers  in  common  with  other  springing  or  shifting  uses, 
which  were  to  take  effect  in  defeasance  of  an  estate-tail  (n).  But 
where  there  is  a  power  to  appoint  to  children,  and  in  default  of  ap- 
pointment a  limitation  to  any  of  them  in  tail,  a  recovery  by  the 
tenant  in  tail  would  not  have  barred  such  a  power,  and  therefore  a 
deed  under  the  act  will  not  have  that  operation  (0).  In  Koper  v. 
Halififtx,  where,  however,  the  intention  was  to  preserve  the  power  of 
sale  and  exchange  (p),  the  Court  held  that  the  effect  of  a  recovery 
was  to  destroy  all  the  remainders,  &c.  expectant  upon  the  estate-tail* 
But  the  power  of  sale  and  exchange  was  one  which  fiiust  act  on  the 
land  before  it  becomes  subject  to  the  estate-tail,  by  substituting 
other  land  in  its  place.  It  was  against  all  justice  that  the  tenant  in 
tail  should  destroy  the  power  without  the  concurrence  of  the  parties 
interested.  Therefore  the  power  was  undisturbed  by  the  recovery. 
The  meaning  of  this  passage  is,  that  when  the  power  is  exercised 
the  use  created  takes  effect,  as  if  it  had  been  contained  in  the  deed 
creating  the  power,  displacing  the  estate-tail  and  providing  other 
property  upon  which  it  is  to  operate.  But  if  a  general  power  of  sale 
and  exchange,  unlimited  as  to' time,  can  be  supported  through- 
out(y),  it  would  be  found  difficult  to  deny  to  a  recovery  deed  the 
effect  of  barring  it. 

Where  a  tenant  for  life,  with  power  to  consent  to  an  exercise  of  a 
power  of  sale  and  exchange,  joins  as  protector  of  the  settlement  with 
the  tenant  in  tail  in  a  disentailing  deed,  but  does  not  convey,  and 
the  deed,  of  course,  leaves  the  life  estate  untouched,  that  prima 
facie  would  imply  that  all  the  incidents  of  the  life  estate  were  also 
to  be  preserved,  and  therefore  something  very  express  would  be 
necessary  to  deprive  the  tenant  for  life  of  his  right  to  consent  to  the 
exercise  of  the  power.     If  there  is  no  contract  or  consent  by  the 

(m)  8  &  4  Will.  IV.  c  74.  Donegal,  2  Jo.  &  Lat.  630. 

(n)  See  s.  15  of  the  act  (9)  Vide  infroy  and  see  s.  15  of  3  &  4 

\p)  See  the  argument  in  App.  No.  4.  Will.  IV.  c.  74. 

{p)  See  App.  No.  3;  aee  Stewart  v.  Lord 

(I)  The  act  provides  that  every  assurance  already  made,  or  thereafter  to  be  made, 
whether  by  deed,  will,,  private  act  of  Parliament,  or  otherwise,  by  which  lands  ore  or 
shall  be  entailed,  or  agreed  or  directed  to  be  entailed,  shall  be  deemed  a  settlement;  and 
every  appointment  made  in  exercise  of  any  power  contained  in  any  settlement,  or  of  any 
other  power  arising  out  of  the  power  contained  in  any  settlement,  shall  be  considered  as 
part  of  such  settlement,  and  the  estate  created  by  such  appointment  shall  be  considered  as 
having  been  created  by  such  settlement ;  and  where  any.such  settlement  was  or  should  be 
made  by  will,  the  time  of  the  death  of  the  testator  shall  be  considered  the  time  when  such 
settlement  shall  be  made. 
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tenant  for  life  to  relinqoisli  his  power,  general  words,  that  the  deed 
is  made  to  the  intent  that  all  estates,  powers,  &c.  limited  to  take 
effect  after  the  determination  or  in  defeasance  of  the  estate-tail 
should  be  put  an  end  to,  will  not  bind  the  right  of  the  tenant  for 
life(r). 

20.  Fines  and  recoveries,  like  feoffinents,  ransacked  the  estate, 
and  by  their  force  destroyed  powers  vested  in  the  parties  levying  or 
suffering  them,  without  reference  to  their  operation  in  barring 
estates-tail ;  but  the  deed  substituted  by  the  act  will  have  an  inno- 
cent operation  only,  and  therefore  it  will  not  bar  powers,  except 
where  a  like  deed  would  have  barred  them,  independently  of  its 
operation  under  the  act  (s). 

21.  And  feoffinents  by  statute  (f)  have  no  longer  any  tortious 
operation,  but  Aill,  with  reference  to  existing  titles,  it  is  necessary 
to  retain  a  sketch  of  the  operation  of  fines,  recoveries,  and  feoffinents 
under  the  old  law. 

22.  Before  the  act  for  the  abolition  of  fines  and  recoveries  iu\ 
a  married  woman  could  not  release  or  extinguish  a  power,  except  by 
a  fine  or  recovery;  but  now  every  married  woman  may  by  deed 
release  or  extinguish  any  power  which  may  be  vested  in,  or  limited, 
or  reserved  to  her  in  regard  to  any  lands,  of  any  tenure,  or  any 
money  subject  to  be  invested  in  the  purchase  of  lands,  or  in  regard 
to  any  estate  in  any  lands,  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  effectually  as  she  could  do  if  she  were  a  feme  sole,  save 
that  no  such  release  or  extinguishment  will  be  valid  unless  the 
husband  concur  in  the  deed,  nor  unless  the  deed  be  acknowledged 
by  her  as  directed  by  the  act  (v).  And  it  is  provided,  that  the  act  is 
not  to  interfere  with  any  power  which,  independently  of  it,  may  be 
vested  in,  or  limited,  or  reserved  to  a  married  woman,  so  as  to  pre- 
vent her  from  exercising  such  power  in  any  case,  except  so  far  as  by 
any  disposition  made  by  her  under  the  act  she  may  be  prevented 
from  so  doing  in  consequence  of  such  power  having  been  suspended 
or  extinguished  by  such  disposition  (to).  And  she  may  still  bind 
her  interest  by  election  without  a  deed  acknowledged  under  the 
statute  (x). 

The  act  which  authorises  a  judicial  separation  between  husband 
and  wife  makes  her,  after  such  separation,  in  effect  2^  feme  sole,  but 
provides  that  nothing  shall  prevent  her  from  joining  at  any  time 
during  such  separation  in  the  exercise  of  any  joint  power  given  to 
herself  and  her  husband  (y). 

(r)  HOI  V.  Pritchaid,  1  Kay,  304.  («)  3  &  4  Wm.  IV.  c.  74. 

(*)  Barrow  r.  Barrow,  4  Jur.,  N.  a,  (o)  S.  77. 

1049.  (w)  S.  78. 

(#)  7  &  8  Vict.  c.  76,  s.  8 ;  8  &  0  Vict  c  (x)  OTay  v.  Burke,  8  Ir.  Ch.  Rep.  22& 

106, 8.  4.  (y)  20  &  21  Vict.  c.  86,  b.  2a 
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And  married  women  are  now  empowered  by  an  act,  the  meaning 
of  which  is  open  to  much  doubt,  to  release  or  extinguish  any  powers 
which  may  be  vested  in,  or  reserved  to  them,  in  regard  to  any 
personal  estate  to  which  they  may  be  entitled  under  any  instrument 
made  afler  the  31st  December  1857  (except  such  a  settlement  as 
after  mentioned),  as  effectually  as  if  they  were  femes  sole;  but  to 
render  the  deed  valid  the  husband  must  concur  in  it,  and  it  must  be 
acknowledged  as  directed  for  their  other  deeds  by  the  former  act. 
There  is  the  like  proviso  to  save  their  rights  of  disposition,  except 
so  far  as  they  may  have  suspended  or  extinguished  them.  And  it 
is  provided  that  the  power  of  disposition  of  a  married  woman  under 
the  act  shall  not  enable  her  to  dispose  of  any  interest  in  personal 
estate  settled  upon  her  by  any  settlement,  or  agreement  for  a  settle- 
ment  upon  her  marriage(z). 


SECTION  VI. 

OP   THE  MERGER  OP   POWERS. 


2.  Fee  and  power  may  subsigt  together. 
8.  Maundrell  y.  MaundrelL 
4.  Goodhm  Y.  Brigham* 


5.  Whether  power  merged  by  the  accession 

of  the  fee. 
8.  Hole  Y.  Escott :  w\fe^s  power. 


1.  It  remains  only  to  inquire  in  what  cases  a  power  is  merged; 
although,  perhaps,  in  strictness,  merger^  in  the  sense  it  is  here  used, 
is  but  a  mode  of  extinguishing  a  power  (I). 

2.  Where  an  estate  was  limited  to  such  uses  as  A  should  appoint, 
and  in  default  of  appointment  to  himself  in  fee,  great  difference  of 
opinion  formerly  prevailed  whether  the  power  was  not  merged  in  the 
fee.  Lord  Ashburton  thought  that  the  separate  existence  of  the 
power  was  incompatible  with  the  ownership  of  the  fee.  But  it  is 
now  nfetd.ed  that  the  power  is  not  merged :  still  it  may  be  useful  to 
shortly  state  the  authorities. 

In  Sir  Edward  Clere's  case  (a),  upon  a  feoffinent  by  a  person 
seised  in  fee  to  such  uses  as  he  should  appoint  by  will,  it  was  settled 
by  all  the  Judges  of  England  {b\  after  great  consideration,  that  by 
operation  of  law  the  use  vested  in  -the  feoffor,  and  he  was  seised  of 


{z)  20  &  21  Vict  c.  67. 
(a)  6  Rep.  17  b. 


{h)  See  Parker  v.  Sir  Edward  CIere» 
Ho.  667. 


(I)  The  obeerYations  In  this  section  which  I  recast,  were  written  before  the  decision 
upon  the  appeal  in  Maundrell  r.  Manndiell. 
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a  qualified  fee,  (that  is  to  say,)  till  declaration  and  limitation  were 
made  according  to  his  power ;  and,  2dly,  If  in  such  case  the  feoflfor 
by  his  will  limit  estates  according  to  his  power  reserved  to  him  on 
the  feoffinent,  then  the  estates  shall  take  effect  by  force-  of  the 
feoffment,  and  the  use  is  directed  by  the  will,  so  that  in  such  case 
the  will  is  but  declaratory.     But  that  if  he  devised  his  land  without 
reference  to  his  authority,  there  it  should  pass  by  his  will,  for  the 
testator  had  an  estate  devisable  in  him,  and  power  also  to  limit  an 
use,  and  he  had  election  to  pursue  which  of  them  he  would.     In  the 
case  of  Goodhill  v.  Brigham  (c),  there  was  a  devise  to  a  feme  covert 
in  fee,  with  a  power  superadded  to  dispose  of  the  estate  without  the 
control  of  her  husband,  and  the  power  was  held  to  be  void.     In  this 
case  the  Court  of  Common  Pleas  seemed  to  favour  the  doctrine  of 
extinguishment.      Le  Blanc,  Serjeant,  defined  a  power  to  be  an 
authority  enabling  one  person  to  dispose  of  the  interest  which  is 
vested  in  another ;  and  Mr.  Justice  Buller  highly  approved  of  this 
definition,  which  was  of  course  denying  the  validity  of  a  general 
power  of  appointment  limited  to  a  person  to  whom  the  fee  is  limited 
in  default  of  appointment  (d).    Now  according  to  Sir  Edward  Clere's 
case  a  power  may  be  defined  to  be  an  authority  enabling  a  person 
to  dispose,  through  the  medium  of  the  statute  of  uses,  of  an  interest 
vested  either  in  himself  or  in  any  other  person.     Buller,  J.,  after 
commending  the  definition,  said,  ^^  suppose  by  transposing  the  clauses 
we  could  construe  this  to  be  a  devise  to  such  persons  and  uses  as 
E.  Rogers  (the  feme  covert)  should  appoint,  and  for  want  of  such 
appointment  to  her  and  her  heirs ;  if  the  devise  had  stood  thus  she 
could  have  taken  nothing  till  her  death,  or  till  her  appointment,*' 
which,  he  argued,  would  have  overthrown  the  testator's  intention. 
This  position  clearly  subverted  the  definition  of  which  he  had  before 
approved ;  and  if  the  devise  would  have  admitted  of  this  construc- 
tion the  decision  may  be  doubted  ;  for  notwithstanding  Mr.  Justice 
Buller's  opinion,  it  is  now  too  late  to  contend  that  the  wife  would 
not  have  taken  a  vested  estate  subject  to  be  divested  by  the  execu- 
tion of  the  power ;  and,  indeed,  that  learned  Judge  himself,  shortiy 
afterwards,  expressly  recognized  this  doctrine  {e). 

In  a  case  before  Lord  Alvanley  when  Master  of  the  Rolls  (/),  in 
which,  upon  the  authority  of  Goodhill  v.  Brigham,  it  was  contended 
that  a  general  power  of  appointment  was  absprbed  in  the  fee  limited, 
in  default  of  appointment,  to  the  person  to  whom  the  power  was 
given,  he  said,  **  I  shall  not  enter  into  the  question  whether  upon 
the  case  of  GoodhiU  v,  brigham  the  power  could  not  have  been 
exercised.      I  think,  notwithstanding  that  case,  he   might  have 

(c)  1  Bos.  8t  Pull.  10S.  (e)  See  3  yes.Q61  ;  and  see  post 

(d)  See  10  Ves.  «65.  (/)  CSox  r.  Chamberlain,  4  Ves.  G31. 
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appointed  a  use  under  the  power,  for  I  do  not  conceive  the  Judges 
meant  to  decide  that  when  there  is  a  conveyance  to  such  uses  as  a 
man  shall  appoint,  and  in  default  of  appointment  to  his  own  right 
heirs,  the  party  may  not,  under  the  power,  create  an  estate  that  will 
supersede  the  .estate  in  fee,  though  perhaps  not  to  bar  dower.  If 
that  case  is  taken  in  the  full  extent  it  is  very  doubtfid,  and  would 
set  aside  half  the  conveyances  in  the  kingdom ;  and  I  desire  to  be 
understood  that  it  is  not  my  opinion." 

Lord  Chief  Justice  Trevor,  in  delivering  the  judgment  of  the 
Court  in  the  famous  case  of  Abbot  v.  Burton  (ff),  treated  it  as  clear, 
that  a  remainder  limited  to  a  married  woman  in  fee,  with  a  power 
to  her  during  coverture,  to  dispose  of  it  as  she  should  think  fit,  was 
a  valid  limitation,  and  that  the  power  subsisted,  and  might  be  legally 
exercised. 

Lord  Hardwicke  also  appears  to  have  acceded  to  the  doctrine  in 
Sir  Edward  Clere's  case ;  for  in  the  case  of  Peacock  v.  Monk  (A)  he 
said,  an  estate  might  be  settled  to  the  separate  use  of  a  feme  covert 
by  way  of  power  over  an  use,  as  if  she  conveyed  the  estate  to  the 
use  of  herself  for  life,  remainder  to  the  use  of  such  persons  as  she 
by  any  writing,  &c.  should  appoint,  and  in  default  of  appointment 
to  her  own  right  heirs :  and  Lord  Kenyon,  I  find,  when  at  the  bar, 
gave  an  opinion  in  favour  of  the  limitation. 

So  in  Tickner  v.  Tickner  (i),  where  Henry  and  Bobert  Tickner 
were  seised  of  an  estate  in  gavelkind  as  heirs  of  their  father ;  Robert 
made  his  will,  and  devised  his  undivided  moiety  to  his  wife  in  fee. 
After  making  his  will,  by  a  deed  of  partition  between  Bobert  and 
Henry,  and  by  a  fine,  all  the  gavelkind  estate  which  Robert  had 
devised,  was  idlotted  entirely  to  Robert,  to  such  uses  as  he  should 
appoint  by  deed  or  writing,  and  in  default  of  appointment  to  him 
in  fee.  This  transaction  was  holtjen  to  be  a  revocation  of  the  will. 
Now  it  had  previously  been  decided,  in  Luther  v,  Kidby,  that  a 
partition  by  deed  and  fine  would  not  revoke  the  devise  where  the 
estate  was  limited  to  the  devisor  in  fee  (A)  (I).  In  the  case  of 
Tickner  v,  Tickner,  therefore,  it  was  considered  that  the  power  of 
appointment  was  not  merely  nugatory,  in  which  case  it  could  not 
have  operated  as  a  revocation,  but  that  the  fee  could  be  divested  by 
an  execution  of  the  power.  It  is  observable,  that  of  the  many 
Judges  who  have  commented  on  these  cases  (/)  no  one  seems  to  have 

(g)  11  Mod.  181  ;  and  see  Willes,  180.  Luther  v.  Kidby,  3  P.  Wms.  170  n.  April 

(A)  2  Ves.  190;    and  see  Dobbins  o.  1730.    Aa  to  leaseholds,  see  Woodhouae  o. 

Bowman,  3  Atk«  408.  OKill,  8  Sim.  115. 

(i)  3  Atk.  742,  dted.  (l)  See  2  Ves.  jnn.  157.  420.  662.  6  Ves. 

{k)  See  Webb  v.  Temple,  1  Freem.  642;  219. 

(I)  Even  where  one  pnrcener  had  previously  aliened  to  a  stranger  with  whom  the  par- 
tition was  made ;  Doe  r.  DIzon,  5  Adol.  &  Kll.  834. 
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thought  the  power  of  appointment  void.  On  the  contrary.  Lord 
Hardwicke^  Lord  Rossljn  (m),  and  Lord  Eldon  (n),  appear  to  have 
considered  that  the  cases  of  Tickner  v,  Tickner,  and  Luther  v.  Kidby 
can  well  stand  together,  which  can  only  be  on  the  ground  of  the 
power  of  appointment  being  valid.  Heath,  Justice,  thought  the 
power-  valid  (p) ;  and  Lord  Alvanley  made  two  decisions  similar  to 
that  of  Tickner  v.  Tickner  (p),  (in  one  of  which  Mr.  Justice  Bar- 
rington  concurred)  notwithstanding  the  point  of  the  power  being 
merged  in  the  fee  was  expressly  urged  against  the  revocation  (9). 
But  Lord  Alvanley  said  there  was  a  power  to  dispose,  which  he 
agreed  was  not  larger  than  the  fee,  but  it  was  a  different  power  of 
disposition ;  he  could  grant  it  by  a  single  paper ;  he  could  not  convey 
the  fee  except  by  the  common  modes  of  conveyance ;  and  though 
the  power  was  not  larger,  yet  it  was  to  be  executed  in  a  different 
manner. 

Indeed,  from  Sir  Edward  Clere's  case  to  that  of  Maundrell  v. 
Maundrell,  which  we  shall  presently  notice,  with  the  exception  of 
Lord  Ashburton's  opinion,  and  the  supposed  opinion  of  the  Judges 
in  Goodhill  v.  Brigham,  it  had  been  considered  clear  that  the  power 
in  question  was  not  absorbed  in  the  fee,  and  innumerable  convey- 
ances had  been  prepared  on  that  opinion.  The  reason  generally 
given  in  favour  of  the  existence  of  the  power  appears  to  be  well 
grounded ;  for  even  where  the  power  requires  a  deed  or  will  legally 
executed,  yet  if  the  power  subsisted  the  estate  might  have  been 
conveyed  by  virtue  of  it,  without  the  necessity  of  the  person  to 
whom  it  is  conveyed  previously  taking  possession  of  the  estate,  or 
the  possession  being  vested  in  him  by  force  of  the  statute  of  uses, 
which  must  have  been  done  if  the  power  was  absorbed  in  the 
fee  (I). 

3.  In  the  case  of  Maundrell  v,  Maundrell  (r),  it  appeared  that 
before  marriage  an  estate  was  limited  to  such  uses  as  the  husband 
should  by  any  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  the  use  of  himself  for  life,  and  after  his  decease  to  the  use  of  his 
right  heirs.  The  question,  which  arose  upon  the  wife's  right  to 
dower  against  a  purchaser,  was,  whether  the  power  was  valid.  Sir 
W.  Grant  said  *^  that  the  power  was  merely  nugatory,  and  nothing 
distinct  or  different  from  the  fee.     The  fee  was  clearly  in  the  hus- 

and,  until  appointment     In  Goodhill  v.  Brigham,  he  said,  it  was 
held  that  a  power  added  to  the  fee  was  merely  void.     So  the  power 

(m)  See  3  Vet   Inn.  429.  cited ;  and  Notts  v.  Shirley,  ibid.  004.  n. 

(n)  See  8  Ves.  ,  (9)  See  8  Ves.  115. 

(0)  See  3  Ves.  667.  (r)  7  Ves.  567 ;  10  Ves.  246. 

(p)  Kenyon  v,  £*'  tton,  2  Ves.- jnn.  601, 

(I)  But  see  now  7  &  8  Vict.  c.  76,  s.  2  ;  8  &  9  Vict.  c.  106,  s.  2. 
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in  this  case,  followed  by  a  limitation  of  the  fee,  must  be  absorbed  in 
the  fee,  which  includes  every  power.  The  reason  commonly  given 
why  a  power  may  have  effect  though  limited  to  the  owner  of  the 
fee,  is,  that  he  may  appoint  in  a  mode  by  which  his  legal  fee  would 
not  entitle  him  to  convey :  He  gave  no  opinion  upon  the  sufl&ciency 
of  that  reason ;  but  in  this  case  it  was  to  such  uses  as  he  should 
appoint  by  deed  or  will  legally  executed,  and  by  those  instruments 
he  might  have  passed  the  fee,  though  nothing  was  said  about 
the  appointment.  The  limitation,  therefore,  operated  purely  as  a 
limitation  of  the  fee,  and  that  fee  he  could  only  convey  subject  to 
her  right  of  dower." 

From  this  decision  there  was  an  appeal  to  Lord  Chancellor  Eldon, 
and  he  expressed  himself  dissatisfied  with  the  decision  in  Goodhill 
».  Brigham;  gnd  upon  the  authority  of  Sir  Edward  Clere's  case, 
liord  Hardwicke's  opinion,  and  the  cases  before  cited  on  partitions, 
and  upon  the  general  practice  of  conveyancers,  he  held  clearly  that 
^e  power  might  well  subsist  with  the  fee.  His  authority  has  settled 
the  point  (*).  In  the  case  of  Roach  v.  Wadham  (t),  which  was 
decided  six  months  before  Lord  Eldon  made  his  decision,  and  in 
which  the  same  point  arose,  it  was  erroneously  stated  that  the  decree 
at  the  Bolls  in  Maundrell  t;«*Maundrell  had  been  reversed  in  the 
House  of  Lords,  and  thereupon  the  counsel  on  the  other  side 
admitted  that  the  power  was  not  merged  in  the  fee,  and  the  Court 
of  King's  Bench  in  delivering  judgment  took  the  point  for  granted. 

4.  In  Goodhill  w.  Brigham,  before  referred  to,  Ihe  devise  was  to  a 
married  woman  in  fee,  with  a  power  superadded  for  her  to  dispose 
of  the  estate  as  she  should  think  proper,  and  as  if  she  were  sole. 
The  Court  of  Common  Pleas  held  this  power  to  be  void,  as  re- 
pugnant to  the  fee  before  vested  in  her.  We  have  seen  that  this 
decision  cannot  be  relied  on.  It  has  never  been  spoken  of  with 
satisfaction.  I  have  seen  an  opinion  of  the  late  Lord  Bosslyn's, 
given  in  the  year  1775,  where  the  estate  was  limited  by  a  fine  and 
declaration  of  uses,  to  the  use  of  C.  M.y  a  married  woman,  in  fee, 
"  together  with  such  powers  as  are  hereinafter  mentioned  and  re- 
served, (that  is  to  say,)  that  it  should  be  lawful  for  her  to  appoint 
any  new  or  other  use  or  uses,  estate  or  estates,"  &c.  in  the  usual 
way.  The  question  was,  whether  the  power  was  well  created.  H% 
wrote  the  following  opinion :  "  The  intent  of  the  deed  is  clearly  to 
give  Mrs.  M.  an  option  to  dispose  of  her  estate,  notwithstanding  her . 
coverture ;  and  that  construction  of  the  words  which  wiJL  give  effect 
to  the  clear  intent  of  the  deed,  and  not  destroy  it>  ;ii<;ertainly  the 
best  construction.  The  fee  limited  to  Mrs.  M.  is  qualified  in  the 
very  sentence  itself  by  the  powers  after  mentioned,  ffiserted  for  no 

(«)  Moreton  o.  Lees,  C.   P.   Lancaster  (t)  Roach  v.  Wadham,  6  East,  289. 

1819,  post. 
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other  purpose  but  to  enable  her  to  dispose  of  that  fee^  and  which  are 
to  take  effect  out  of  the  very  estate  given  to  her.  The  deed  would 
have  been  more  properly  drawn  if  the  first  use  declared  had  been  to 
such  person  or  persons^  and  for  such  estates,  as  she  by  deed  or  will 
should  appoint,  and  in  default  of  appointment  to  her  in  fee ;  but  it  is 
exactly  the  same  thing  in  substance  to  limit  the  estate  to  her  in  fee, 
subject  to  her  power  of  appointment ;  for  whoever  claims  as  heir  to 
her,  must,  by  the  express  terms  of  the  deed,  take  subject  to  the 
power  of  appointment ;  and  if  it  is  well  executed,  as  in  this  case  it 
appears  to  be,  the  execution  of  the  power  defeats  the  title  of  the 
heir." 

From  this  opinion  it  may  be  inferred  that  Lord  Bosslyn  would  not 
have  Agreed  with  the  decision  in  Goodhill  v,  Brigham  had  that  case 
come  before  him;  and  it  clearly  shows  that  he  thought  an  estate 
might  be  effectually  limited  to  such  uses  as  a  person  should  appoint, 
and  in  default  of  appointment  to  the  same  person  in  fee.  In  a 
case  before  Lord  Kenyon  he  treated  it  as  wholly  immaterial  in  what 
part  of  the  deed  powers  are  inserted,  whether  l^efore  or  after  the 
estates  created  (t^). 

5.  Li  the  case  of  Cross  v.  Hudson  (:r),  before  Lord  Thurlow,  an 
estate  w&  conveyed  to  John  Hay  for  life,  with  remainders  over, 
with  the  ultimate  remainder  to  the  use  of  the  survivor  of  him  and  his 
wife  in  fee.  And  a  power  was  given  him,  in  the  usual  terms,  to 
appoint  100  /.  a  year  to  take  effect  after  his  decease.  He  exercised 
this  power  by  his  wilL  His  wife  died  in  his  lifetime,  and  all  the 
intermediate  remainders  became  incapable  of  taking  effect,  so  that  he 
was  seised  in  fee ;  and  Lord  Thurlow  held  that  the  power  was  merged 
by  the  accession  of  the  fee. 

6.  This  case  is  not  precisely  like  Maundrell  and  Maundrell. 
There  the  donee  of  the  power  acquired  the  estate  immediately  on  the 
execution  of  the  deed  creating  the  power,  so  that  unless  the.  power 
had  been  upheld  it  would  have  been  void  in  its  creation.  But  here 
the  donee  had  not  any  estate  at  the  execution  of  the  deed  in  which 
the  power  could,  under  any  construction,  be  absorbed,  and  conse- 
quently the  decision,  that  the  power  was  merged  by  the  accession  of 
the  fee,  did  not  wholly  strike  the  power  out  of  the  deed  creating  it, 
as  from  its  execution,  for  the  power  subsisted  tmtil  the  happening  of 
the  contingency,  which  cast  the  fee  itself  on  the  donee.  But  al- 
though the  cases  may  thus  be  distinguished,  yet  the  principle  of  the 
decision  was  over-ruled  by  the  case  of  Maundrell  and  MaundrelL 
The  counsel  who  argued  in  Cross  and  Hudson  in  favour  of  the 
extinction  of  the  power,  rested  their  case  on  the  simple  ground  that 
a  power  coidd  not  subsist  in  a  person  having  the  fee.     It  was  said, 

(u)  Rex  V,  the  fhhab.  of  Eatington,  4  (x)  3  Bro.  C.  C.  30. 

Term  Rep.  177. 


CH.  3.  S.  6.]  OP   THE  MERGER   OF   POWERS.  99 

that  wherever  a  less  estate  and  a  larger  coincide  in  the  same 
person,  a  merger  takes  place^  as  an  estate  pur  auter  vie  will  merge 
in  an  estate  for  the  party's  own  life^  and  a  base  fee  in  an  absolute 
fee.  In  this  case,  it  was  added,  it  was  the  estate  of  the  wife,  who 
gives  to  the  husband  a  power,  which  is  a  mode  of  property  or  in- 
terest in  the  land ;  the  same  person  cannot  have  a  partial  ownership 
and  an  absolute  dominion^  the  interest  being  of  the  same  kind,  and  only 
inferior  in  degree.  Lord  Thurlow,  in  delivering  judgment,  adopted 
these  arguments,  for  he  merely  said,  he  thought  with  the  defendants 
that  the  power  was  merged.  Now  the  above  arguments  are  pre- 
cisely those  which  were  overruled  in  Maundrell  and  MaimdrelL 
As  the  power  then  mag  subsist  with  the  fee,  why,  it  may  be  asked, 
should  it  be  considered  as  extinguished?  In  many  cases  the  fee  is 
taken  not  strictly  under  the  instrument  creating  the  power,  but  by 
way  of  resulting  use ;  yet  it  is  settled  that  the  power  may  subsist 
with  this  resulting  fee.  Indeed  in  Cross  v.  Hudson  the  husband  had 
no  interest  in  the  estate  at  the  date  of  his  will,  which  he  could  charge 
by  will,  as  the  law  then  stood,  because  the  limitation  in  the  settle- 
ment was  to  an  uncertain  object,  viz.  the  survivor  of  ihe  husband  and 
wife  (y). 

7.  It  frequently  happens  that  a  tenant  for  life  of  an  estate  in  strict 
settlement,  with  the  ultimate  remainder  to  himself  in  fee,  with  powers 
of  leasing,  jointuring,  charging  portions,  sale  and  exchange,  &c. 
acquires  the  fee  by  the  failure  of  the  limitations  intermediate  between 
his  life-estate  and  remainder :  and  it  may  be  questioned,  whether  all 
lliese  powers  continue  after  the  accession  of  the  fee.  Perhaps  the 
better  opinion  is,  that  the  powers  cannot  be  exercised  after  the  union 
of  the  estates,  on  the  ground,  not  that  the  powers  are  merged,  but 
that  according  to  the  true  construction  of  the  settlement,  they  were 
not  to  endure  beyond  the  continuance  of  the  limitations  which  they 
were  intended  to  over-reach.  These  cases  generally  arise  upon 
powers  of  sale  and  exchange,  and  therefore  they  will  be  considered 
when  we  enter  at  large  upon  that  subject  (z), 

8.  Although  not  a  case  of  merger,  but  of  cesser,  we  may  here 
again  refer  to  the  case  of  Hole  v.  Escott  (a),  the  limitations  in 
which  have  been  already  stated,  and  in  which,  besides  the  point 
already  referred  to,  it  was  held  that  the  wife's  separate  power  was 
destroyed,  although  not  by  the  bankruptcy.  It  was  said  that  the 
husband  had  an  estate  for  Hfe ;  and  if  he  had  survived  the  wife,  the 
settlement  was  so  framed  as  to  give  effect  to  what  might  reasonably 
be  supposed  to  have  been  the  intention  of  making  provision  for  the 

(y)  See  Doe  v.  Tomkinson,  2  Maul.  &      the  point  in  the  text. 
Selw.  165;  Bee  I  Vict.  c.  26.    Wough  v.  (z)  It\fra,  ch.  19. 

Wych€,  2  Drew.  323^  which  does  not  touch  (a)  Supra, 
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children  on  his  death.  Upon  the  determination  of  the  life  estate, 
the  children,  either  those  designated  by  an  appointment,  or  those 
described  by  the  deed,  would  have  immediately  succeeded.  They 
could  have  taken  by  way  of  remainder  ;  and  as  in  this  event  they 
would  have  taken  by  way  of  remainder,  the  deed  is  not  to  be  so  con- 
strued, as  to  give  estates  by  way  of  springing  use ;  and  as  the  wife 
survived  the  husband,  and  had  no  life-estate  limited  to  her,  the  limi- 
tation to  the  children  living  at  the  death  of  the  survivor  of  husband 
and  wife  failed,  and  no  appointment  to  be  made  by  the  wife  alone 
could  be  valid. 

9.  This  point  appears, to  deserve  further  consideration.  A  settle- 
ment to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  such 
children  of  the  marriage  as  the  wife,  if  she  should  survive  him, 
should  appoint,  and  in  default  of  appointment,  to  the  use  of  the  hus- 
band in  fee,  would,  it  should  seem,  be  valid.  In  Hole  v.  Escott  the 
estates  limited  to  the  issue  failed,  because  being  contingent  remain- 
ders, they  were  incapable  of  taking  effect  when  the  particular  estate 
determined :  they  were  simply  contingent  uses  or  remainders,  but  the 
power  to  the  survivor  was  a  power  to  one  or  the  other  of  the  husband 
and  wife,  as  the  event  might  happen ;  and  although  an  estate  created 
by  the  htisband  under  the  power  if  he  survived,  might  have  taken 
effect  immediately  upon  the  determination  of  the  particular  estate, 
yet  that  same  estate  could  not  be  created  by  the  wife.  Any  estate 
appointed  by  her  must  hh  /created  under  her  power,  and  could  not 
therefore  be  the  same  estate  as  the  husband,  if  he  had  survived,  might 
have  created.  An  estate  therefore  created  by  her  could  not  be  con- 
sidered as  one  which  could  have  taken  effect  as  a  contingent  remain- 
der: that  would  be  to  confoimd  it  with  a  like  estate,  which  the 
husband  might  have  appointed,  had  he  been  the  survivor.  The  rule, 
therefore,  forbidding  an  estate  to  take  effect  as  a  springing  use,  which 
might  take  effect  as  a  contingent  one,  did  not  apply  to  this  case  ;  and 
the  wife's  power,  considered,  as  it  really  was,  as  an  independent 
power  to  her  in  the  event  which  happened,  appears  to  have  been  well 
raised,  and  to  have  been  duly  exercised.  It  is  quite  a  different 
question  whether  she  could  have  raised  contingent  uses  by  an  exer- 
cise of  her  power. 

10.  After  the  above  observations  were  written,  the  decision  as  to 
the  wife's  power  was  reversed  upon  appeal  (i).  The  Lord  Chancellor 
observed,  that  the  reasoning  assumed  that  liie  limitations  created  by 
the  mother's  appointment  were  to  be  subject  to  the  same  rules  as 
those  made  directly  to  the  children.  The  latter  were  to  take  effect 
only  in  default  of  appointment  either  by  the  two  parents  or  by  the 
survivor,  and  he  had  not  heard  any  sufficient  reason  to  show  that  the 

(&)  4  Myl.  &  Cra.  187. 
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estates  created  under  the  prior  powers  of  appointment  were  affected 
by  that  infirmity  which  had  defeated  the  ultimate  limitation.  Be  it 
that  the  estates  limited  to  the  children  could  not  take  effect^  how  was 
that  to  affect  the  estates  created  by  the  mother's  appointment,  which 
originated  in  her  act  after  the  father's  death,  and  could  never  have 
taken  effect  as  remainders?  Those  remainders  having  failed  by  the 
death  of  the  father  in  the  lifetime  of  the  mother,  the  fee  vested  in 
the  heir  of  the  father,  the  settlor,  and  why  should  not  such  fee  be 
divested  by  the  appointment  of  the  mother,  and  thereby  effectually 
given  to  the  appointee  ?  Suppose  there  had  not  been  in  the  settle- 
ment any  such  limitation  to  the  children,  in  default  of  appointment, 
the  state  of  the  property  would  have  been  precisely  the  same,  and  he 
held  that  the  rule  that  the  estates  limited  by  the  execution  of  the 
power  were  to  be  considered  as  if  they  had  been  created  by  the  deed 
creating  the  power,  did  not  apply  to  this  case.  It  was  referred  to  for 
the  purpose  of  building  upon  it  this  argument,  that  limitations  which 
may  possibly  take  effect  as  remainders  shall  not  be  considered  as 
springing  uses,  and,  that  if  considered  as  remainders,  they  would  have 
failed  by  the  death  of  the  father  in  the  lifetime  of  the  mother.  No 
authority,  the  Lord  Chancellor  observed,  had  been  produced  to  show 
that  this  rule  applied  to  such  cases  as  the  present,  which  would,  in 
effect,  be  to  subject  to  the  same  rule  a  contingency  depending  upon 
future  events,  and  the  result  of  a  discretion  to  be  exercised  at  a 
future  time. 
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2.  Formal  tcards  not  necessary. 

4.  Secital  may  reserve  a  power. 

5.  CumulaHve  powers, 

S.  WJiat  is  a  power  and  not  an  interest, 

9-1 
,a  >Express  estate  for  life. 

13.  Where  no  estate  for  life  is  gvoeiu 

16.  An  estate  for  Itfe,  toith  remainder  to 

the  appointment  generally  of  tenant 

for  life. 
20.  Sesult. 
23.  Particular  gifts. 


31.  Devise  to  trustees.  " 

33.  Where   executors   take   a   power   to 

sell  only, 
41.  Executors  take  a  power  by  implication 

where  they  are  to  distribute  the  fund. 

45.  Executor  qf  executor  may  sell  under 

implied  power. 

46.  Pitt  Y.  Pelham. 

51.  Produce  of  real  estate  blended  with 

personalty. 
62.  Executor  renouncing  probate  may  exe- 

cute  power. 
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T^  1  What  words  create  a  potoer  in  trueteee 
^1 J     or  executors, 

62.  22  ^  83  Viet,  e,  35. 
66.  Pototr  to  survivor* 
60.  Executors  \6ho  accept  the  power  may  seU, 

70.  May  sell  to  themselves. 

71.  Pofoers.do  not  survioe. 

72.  But  under  potoer  to  executors,  sur» 

vivors  may  selL 


74.  Result, 

77.  Executor  of  executor  cannot  sell. 

81.  Power  to  reprvsentatives  not  extended. 

83.  A  new  trustee  appointed  by  Chancery 

not  a  representative* 
88.  Powers  in  deeds. 
80.  Powers  to  be  created  by  note  in  writ' 

ing,  ^c. 
00.  Altered  by  statute. 


1.  To  the  valid  creation  of  powers  there  should  be^  first,  sufficient 
words  to  denote  the  intention;  secondlj,  an  apt  instrument,  and, 
thirdly,  a  proper  object  Of  each  of  these  I  purpose  to  treat  in  its 
order.  The  first  inquiry  will  properly  embrace  the  cases  in  which 
questions  have  arisen  in  regard  to  what  persons  particular  powers 
were  given. 

2.  First,  then,  no  precise  form  of  words  is  necessary.  Powers,  we 
have  seen,  are  mere  declarations  of  trust,  and  therefore  any  words, 
however  informal,  which  clearly  indicate  an  intention  to  give  or 
^^?,?!}l^-^i^^®^^-^^^  sufficienf  for  tlie  purpose  (tf).  In  ftcvour  of  the 
intention  the  same  rule  prevails  as  to  common-law  authorities  created 
either  by  deed  or  will  {b).  Therefore  in  a  will  where  a  copyhold 
estate  was  devised  to  the  testator's  family,  provided  that  if  his  per- 
sonal estate  and  a  certain  odier  estate  should  not  pay  his  debts,  then 
his  executors  to  raise  the  same  out  of  his  said  copyhold  premises ;  the 
rents  were  not  enough  to  discharge  the  debts ;  and  Lord  Hardwicke 
held,  that  tiie  devise  would  entitie  the  executors  to  sell  the  copyholds, 
for  tiie  words  gave  them  a  power  to  sell  to  satisfy  tiie  testator's  inten- 
tion of  paying  his  debts  (c).  Where  a  power  is  given  by  a  will  after 
provisions  for  the  donee  and  his  issue^  the  events  in  which  it  is  to 
arise  must  of  course  depend  upon  the  context  {d). 

3.  So  where  {e)  a  testator  by  his  will  devised  his  freehold  and 
copyhold  estates  to  trustees  to  convey  to  his  sons  for  life,  &c.,  in  strict 
settlement,  with  a  remainder  to  his  nephew  for  life,  &c.,  and  by  a 
codicil  directed  that  a  clause  should  be  inserted  in  the  conveyance,  to 
enable  the  trustees,  at  tiie  request  of  his  son,  to  sell  tiie  copyhold 
portion  of  the  estate  to  tiie  nephew,  and  to  reinvest  the  purchase 
monies ;  and  by  another  codicil  confirming  his  will  and  first  codicil, 
he  directed  that  tiie  settiement  should  contain  the  usual  and  common 
powers  to  the  trustees,  with  the  consent  of  the  tenants  for  life  in 


(a)  Anon.  Mo.  608;  Snape  v,  Tarton, 
2  Ro.  Abr.  262  (B)  pi.  3 ;  Bishop  of  Oxon 
r.  Leigliton,  2  Vem.  377 ;  and  see  Fltzg. 
222;  Kennerley  t.  Kennerley,  10  Hare, 
100. 

{b)  Earl  of  Staffbrd  y.  Buckley,  2  Ves. 


175 ;  Warneford  r.  Thompson^  3  Ves.  513. 

(r)  Bateman  v,  Bateman,  1  Atk.  421. 

Id)  Sheffield  v,  CoYeotry,  17  Jar.  289. 

(e)  Greene    v,  Wiglcsworth,    1   Swanst 
234;  1  Wil8.31d. 
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possession^  to  sell  or  exchange  all  or  any  part  of  the  lands  devised  by 
the  will ;  the  Court  held,  that  the  latter  power  rode  over  the  copy- 
hold as  well  as  the  freehold  estates ;  that  there  was  not  that  incom- 
patibility between  the  two  estates  that  should  induce  the  Court  to 
reject  either.  Neither  is  it  material  in  what  part  of  the  instrument 
the  power  is  inserted  (/). 

4.  So  a  recital  or  preamble  in  a  deed,  or  an  exception  out  of  a 
prohibition,  as  a  declaration  that  a  tenant  for  life's  estate  shall  de- 
termine if  he  make  any  alienation  to  prevent  the  estates  going 
according  to  the  limitations,  otherwise  than  jointures  or  leases  for 
21  years  (y),  may  operate  as  a  good  reservation  of  a  power  (A) ;  but 
a  recital  in  a  deed  of  an  invalid  prospective  power  will  not  operate 
as  a  reservation  of  a  new  power,  although  if  the  error  had  been  dis- 
covered the  donee  could  have  created  a  new  power  (t).  This  can 
only  be  imderstood  by  an  example:  In  Hele  v.  Bond  a  general 
power  was  given  to  appoint  and  revoke  toties  qtwties ;  the  donee  in  a 
deed  of  appointment  executed  under  this  power,  recited  the  power 
fully,  but  neglected  to  reserve  a  new  power  of  revocation,  which  he 
might  have  done ;  and  it  was  determined  that  the  recital  of  the  old 
power  did  not  operate  as  the  reservation  of  a  new  one. 

5.  If  an  estate  be  settled  with  powers,  and  a  new  settlement  be 
made  of  a  part  of  it,  with  like  powers,  it  must  depend  upon  the 
intention,  to  be  collected  from  the  instrument,  whether  the  power^ 
are  cumulative  or  not.  The  general  construction  would  be  against 
double  powers  in  the  same  person  for  the  like  purpose  (A).  Where 
a  legacy  was  given  for  the  sole  benefit  of  a  married  woman,  in  the 
same  manner  as  nearly  as  might  be  as  the  sum  secured  on  his  pro- 
perty for  another  married  woman,  and  the  latter  was  in  effect 
settled  on  the  lady  for  life,  with  a  power  to  appoint  to  her  children, 
and  also  to  appoint  a  life  interest  to  her  husband,  and  in  default  of 
appointment  the  sum  was  settled  on  her  children ;  it  was  held  that 
the  legatee  took  for  life,  with  the  like  powers  in  favour  of  her  chil- 
dren and  husband,  although  in  default  of  appointment,  her  children 
would  not  be  entitled  (Z). 

6.  It  was  at  first  doubted  whether  a  power  deriving  its  effect  from 
the  statute  of  uses  was  well  limited,  unless  there  were  words  in  the 
assurance  that  the  feoffee  and  his  heirs  should  stand  seised  to  the 
uses  to  be  created  by  force  of  the  power  (m).  In  old  precedents 
such  a  clause  was  usually  inserted.     This  practice  has  been  long 

(/)  Rex  o.  Inhab.  of  Eatingto%  4  Term  (k)  Wigsell  v.  Smith,  1  Sim.  k  Sta.  321 ; 

Bcp.  177.  5  Ru68.  299. 

(g)  Read  and  Nasho's  case,  1  Leo.  147.  (2)  Countess   Bercbtoldt  v.  Lord   Heri- 

(A)  Fitzgerald  r.  Faacoiiberge,  Fitz.  207.  ford,  7  Bear.  172;  Bee  Bristow  v.  Skirrow, 

(0  Hele  V.  Bond,  infra  Appendix,  No.  5,  27  Rea.  685. 
Ma  (m)  Poph.  81. 
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discontinued,  and  it  is  clear,  that  at  this  day  it  is  wholly  unneces- 
sary. 

7.  In  old  precedents  of  settlements  it  is  not  unusual  to  meet  with 
powers  by  wliich  the  donees  are  authorized  to  limit  and  appoint  the 
estates  which  they  are  enabled  to  create.  In  later  times,  the  mind 
being  carried,  to  the  effect  of  the  act  to  be  done,  and  not  to  the  mode 
in  which  it  was  to  be  exercised,  it  became  usual  to  empower  the 
donee  to  "  lease,  sell,  exchange,"  &c.  and  not  to  limit  or  appoint  by 
way  of  lease,  sale,  or  exchange.  Both  forms  are  accurate;  the 
ancient  mode  describes  the  operation  of  the  act,  the  modern  practice 
points  out  the  effect  of  it ;  and  when  it  is  considered  that  the  power 
is  equally  well  created,  whether  words  denoting  the  operation,  or 
words  describing  the  effect,  are  used,  and,  that  when  the  power  is 
executed  the  interest  created  by  it  is  an  actual  lease,  or  exchange, 
&c.  under  the  power,  we  shall  probably  think  that  it  is  wholly  im- 
material which  form  is  used.  The  point,  however,  has  been  the 
subject  of  much  learned  controversy  (w). 

8.  It  will  here  be  proper  to  consider  what  is  a  power,  and  not  an 
interest. 

9.  A  devise  to  A  for  life,  expressly,  with  remainder  to  such  per- 
sons as  he  shall  by  deed  or  will,  or  otherwise,  appoint,  will  of  course 
not  give  him  the  absolute  interest,  although  he  may  acquire  it  by 
the  exercise  of  his  power  (o),  and  the  rule  applies  to  personal  estate 
as  well  as  to  real  estate  (p). 

10.  A  devise  of  property  to  the  discretion  of  A  passes  the  fee,  and 
does  not  merely  confer  a  power :  so  a  devise  at  the  disposition  of  A 
carries  the  fee.  It  is  equivalent  to  a  devise  \jo  A  to  ffive  and  sell  at 
his  pleasure.  There-  is  no  difference  between  a  devise  that  A  shall 
do  with  the  land  at  his  discretion,  and  a  devise  of  the  land  to  il  to 
do  with  it  at  his  discretion  (y).  So  a  devise  to  one  with  the  power 
to  sell  and  dispose  of  the  same,  or  to  mortgage  it  as  he  should  think 
proper,  but  upon  condition  that  such  part  of  the  money  raised  by 
sale  or  mortgage  as  should  be  unexpended  at  his  decease,  should 
be  charged  by  the  devisee  on  an  estate  of  his  own,  and  should 
after  his  decease  be  pidd  to  certain  legatees,  was  held  to  give  to 
the  devisee  the  full  power  of  disposition  without  making  any  pre- 
vious charge,  and  indeed  the  direction  to  make  it  was  considered 
to  be  void  in  law  (r). 

11.  It  is  said,  that  where  an  estate  is  given  absolutely,  without 

(n)  See  BatL  n.  (1)  to  Co.  litt  271  b ;  Scott  y.  Josselyn,  S6  Beay.  174. 

Powell's  n.  to  Fearne's  Ex.  Dev.  p.  879;  (q)  Whlskon  v.   Cleytoo,   1   Leo.   156; 

and  Preston's  Tracts,^.  84.  Anon.  3  Leo.  71,  pi.  108;  Baldwin  v.  Pole, 

yp)  See  Barford  r.  Street,  16  Ve».  18fi ;  Ch.  Trinity  T.  8  Geo.  Ill,  MS. 

Hughes  y.  Wella,  9  Hare,  767.  (r)  Watkins  v.  Williams,  3  Mac.  &  Gor, 

(77)  Reith    T.   Seymour,    4   Russ.   263;  622. 
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anj  prior  limited  interest^  to  such  uses  as  a  person  shall  appoint^  it 
would  be  an  estate  in  fee  («).  But  this  doctrine  refers  only  to  a 
devise^  for  in  a  conyeyance  such  a  limitation  would  merely  confer  a 
power  on  the  party,  and  not  give  him  an  estate  in  fee. 

12.  Where  there  is  an  express  estate  for  life  given  by  will,  with 
liberty  to  give  the  fee  to  particular  persons,  the  devisee  will  take 
for  life,  with  a  power  to  appoint  the  estate  to  the  objects  desig- 
nated {t). 

13.  But  where,  an  estate  for  life  is  not  expressly  given,  but.  the 
estate  is  bequeathed  generally  to  the  devisee,  to  such  uses  as  he 
shall  appoint  at  his  will  and  pleasure,  nevertheless,  restraining  the 
disposition  to  particular  objects,  it  seems  doubtful  whether  the  de- 
visee will  take  a  fee  simple  conditional,  or  an  estate  in  fee  upon 
trust,  or  an  estate  for  life,  with  a  power  to  dispose  of  the  inheritance. 
This  is  the  case  of  Daniel  and  Ubley,  where  the  devise  was,  to 
**  Agnes  my  wife,  to  dispose  at  her  will  and  pleasure,  and  to  give 
to  such  of  my  sons  she  thinks  best."  According  to  Sir  William 
Jones's  report  of  this  case  («),  he,  and  Crew,  Chief  Justice,  thought 
that  the  wife  had  an  estate  for  life,  with  a  power  to  appoint  the 
reversion,  and  if  not,  that  she  had  a  fee-simple  conditional ;  and  if 
she  conveyed  contrary  to  the  condition,  the  heir  at  law  might  enter 
for  the  condition  (x) ;  and  Whitlock  and  Dodridge  were  of  opinion 
that  she  had  a  fee-simple  upon  trust.  In  Noy's  reports  (y)  it  is 
stated  generally,  that  the  wife  had  a  power ;  and  in  Latch's  report 
(which  is  the  best)  (z),  Whitlock  and  Jones  are  stated  to  have  held, 
that  the  wife  had  an  estate  for  life,  with  power  to  appoint  the  re- 
version; while  Dodridge,  who  relied  on  the  word  dispose,  was  of 
opinion,  that  she  had  a  fee-simple  conditional;  and  Crew,  Chief 
Justice,  agreed  with  him :  but  on  a  subsequent  argument  it  seems 
that  the  Chief  Justice  came  over  to  the  opinion  of  Whitlock  and 
Jones,  and  thought  that  the  wife  had  only  a  power  to  appoint  the 
reversion. 

'  14.  In  a  later  case  (a)  the  devise  was  of  the  testator's  "lands, 
tenements,  and  hereditaments,  to  his  wife,  to  be  divided  and  dis- 
posed of  amongst  his  youngest  children;"  and  it  was  determined 
by  Sir  Joseph  Jekyll,  that  the  word  disposed  related  to  the  estate 
of  the  devisor,  for  that  the  lands  could  not  be  disposed  of,  but  the 
estate^  and  consequently  the  wife  had  a  fee. 

(«)  See  3  Ves.  470 ;  and  see  Lord  Townsend  Wms.  149. 

V.  Windham,  2  Vei.  1 ;  Hides  o.  Margenim,  (u)  1  Jo.  137. 

3  Ves.  899;  Cook  v.  Duckenfleld,  2  Atk.  (x)  See  49  E.  3. 16,  pi.  10;  Anon.  Dall. 

666.  58,  pi.  5;  Doe  v,  Pearson,  6  East,  173, 

(t)  Liefe  v.  Saltingstone,  1   Mod.  189;  (y)  P.  80. 

I  Freem.  149. 163. 176;  Cart.  232;  Digh-  (r)  P.  9.  39.  134. 

ton  r.  ThomliiiBon,  1  Coiuyns,  194;  1  P.  («)  Anon  2  Kel.  C.  C.  6. 
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15.  The  better  opinion,  however,  certainly  is,  that  the  devise  is 
for  life,  with  a  power  to  appoint  the  inheritance,  unless  the  words 
of  the  will  clearly  negative  such  a  construction,  and  the  authorities 
appear  to  be  greatly  in  favour  of  that  opinion.  The  most  objection- 
able construction  is,  that  the  devisee  takes  a  fee-simple  upon  trust : 
for  it  must  at  this  day  be  considered  clear,  that  if  the  devisee  be  a 
married  woman  she  cannot  convey  without  a  fine  (I),  because  the 
law  will  not  advert  to  the  trust ;  and,  in  regard  to  its  being  an 
estate  upon  condition,  we  may  observe,  that  what  by  the  old  law  was 
deemed  a  devise  upon  condition^  would  now,  perhaps,  in  almost  every 
case,  be  construed  a  devise  in  fee  uponJtaTist  (^),  and  by  this  con- 
struction, instead  of  the  heir  fating  advanfilge  of  the  condition 
broken,  the  cestui  que  trust  can  compel  an  observance  of  the  trust  by 
a  suit  in  equity. 

16.  But  suppose  an  estate  to  be  given  to  A  expressly  for  life, 
with  reminder  to  such  persons,  &c.,  generally  as  he  shall  appoint, 
will  the  devisee  in  that  case  take  a  fee?  In  a  case,  in  the  third 
volnme  of  Leonard  (c),  the  lands  were  devised  "  to  the  wife  for  life, 
and  after  her  decease  she  to  give  the  same  to  whom  she  will."  It 
was  determined  that  she  took  for  life  only,  but  with  an  authority 
to  give  the  reversion  to  whom  she  pleased,  for  the  express  estate 
for  life  should  not  be  enlarged  by  implication  (i/).  In  a  case,  about 
ten  years  afterwards,  reported  in  Leonard's  first  volimie(e),  the 
devise  was  to  the  testator's  wife  Edyth,  during  her  widowhood, 
remainder  to  ^  in  tail,  and  if  A  died  without  issue  in  the  life  of 
the  wife,  that  then  the  land  should  remain  to  her  to  dispose  thereof 
at  her  pleasure.  A  did  die  in  her  life-time  without  issue,  and  it 
was  determined  that  the  wife  took  a  fee-simple.  The  court  relied 
upon  the  words  of  the  limitation  of  the  remainder  to  the  wife.  Quod 
integra  remaneat  dictm  EdythcB, 

17.  In  a  modem  case  (/),  the  devise  was  to  the  testator's  heir  at 
law,  for  her  life,  and  after  her  death  to  her  lawful  isue ;  and  if  she 
should  have  no  issue,  then  that  she  should  have  power  to  dispose 
thereof  at  her  will  and  pleasure.  She  died  without  issue.  The 
whole  court  was  clearly  of  opinion  that  she  had  an  estate  in  fee- 
fflmple  by  the  wUl,  as  the  contingent  remainder  to  the  issue  never 
vested;  that  the  testator,  by  giving  her  power  to  dispose  thereof 

{h)  See  48  E.  3, 16,  pL  10;  and  see  Co.  (d)  See  Lord  Parker's  judgment  in  Thorn- 

Litt  235  b ;  Ro.  Abr.  Conditiona  (I),  pi.  1.  linson  v.  Dighton,  1  P.  Wma.  171. 

((?)  Anon.  3  Leo.  71,  pi.  108;  4  Leo.  41,  (e)  Jennor  v,  Hardie,  1  Leo.  288. 

pi.  110.    See  Bowyer  v.  Blair,  2  Jebb  &  {f)  Ooodtide  v.  Otway,  2  Wila.  0. 
Syni.38. 

(I)  Fined  are  now  abolished,  but  this  does  not  weaken  the  argument. 
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at  her  will  and  pleasure,  in  case  ehe  had  no  issue,  had  given  her  a 
fee-simple :  but  supposing  the  words  did  not  cany  the  fee-simple» 
yet,  as  she  was  heir  at  law,  the  fee  descended  to  her  upon  the  death 
of  the  testator,  and  she  having  no  issue,  it  was  never  out  of  her ; 
and  the  Judges,  therefore,  held  a  will  made  by  her  during  her 
coverture  to  be  void.  Against  this  opinion,  the  case  in  3  Leon, 
was  cited,  but  the  Court  said  that  that  case  was  not  law,  and  that 
the  case  in  1  Leon,  was  detennined  after  that  in  3  Leon.  In  a 
later  case(^),  where  an  estate  for  life  only  was  given,  with  a 
power  to  dispose  by  will  in  a  contingent  event,  the  case  of  Goodtitle 
and  Otway  was  not  referred  to,  but  the  case  in  3  Leon,  was  relied 
en  as  an  authority;  and  it  was  detennined,  that  the  devisee  took 
for'life  only,  with  a  power  of  disposition  by  wilL 

18.  Sir  W.  Grant  observed  (A)  that  the  distinction  is  perhaps 
slight  which  exists  between  a  gift  for  life,  with  a  power  of  disposi- 
tion superadded,  and  a  gift  to  a  person  indefinitely,  with  a  super- 
added power  to  dispose  by  deed  or  will.  But  that  distinction  is 
perfectly  established,  that  in  the  latter  case  the  property  vests.  A 
gift  to  A  and  to  such  person  as  he  shall  appoint,  is  absolute  pro- 
perty in  A  without  an  appointment ;  but  if  it  is  to  him  for  life,  and 
after  his  death  to  such  person  as  he  shall  appoint  by  will,  he  must 
make  an  appointment  in  order  to  entitle  that  person  to  anything. 

19.  In  Bradly  v.  Westcott(t),  the  gift  of  personal  estate  was  to 
the  testator's  wife  for  her  life,  to  be  at  her  free  disposal  during  her 
life,  and  after  her  decease  unto  and  to  the  use  of  such  person  or 
persons,  and  in  such  parts,  shares  and  proportions,  as  she  by  her 
will,  duly  executed,  should  direct  or  appoint ;  and  for  want  of  such 
direction  or  appointment,  he  directed  the  same  to  fedl  into  his  per- 
sonal estate :  a  power  only  was  held  to  pass. 

20.  It  remains  for  us  to  attempt  to  reconcile  these  cases :  and  it  is 
conceived  that  the  case  in  3  Leonard  must  still  be  deemed  a  binding 
authority.  As  a  general  rule,  it  must  be  admitted  that  the  law 
does  not  incline  to  enlarge  express  estates  by  implication.  But  the 
case  of  Goodtitle  and  Otway,  as  well  as  the  case  in  1  Leonard,  may 
well  stand  without  subverting  the  authority  of  the  case  in  3  Leonard. 
The  case  in  1  Leonard  seems  to  have  been  decided  on  the  apparent 
intention  of  the  testator,  that  in  case  of  the  death  of  A  without  issue, 
in  the  life  of  the  wife,  she  should  take  the  whole  dominion.  The 
estate  for  life  was  given  merely  on  account  of  the  remainder,  and  the 

(j^)  Reid    V.   Sbergoidy   10   Ves.    370;  Fowler  v.  Hunter,  8  Tou.  &  Jerv.  606. 

I                     and  see  Nannock  v.  Horton,  7  Ved.  391,  (A)  13Ve8.453.    In  re  Mazweirs  trusts, 

I                      ace.;  Randal  v.  Hearle,  1  Anstr.  124;  and  84  Beay.  246. 

Fisher  v.  the  Bank  of  England,  13  Ves.  (t)  13  Ves.  445;  see  Borton  «.  Borton, 

111,  cited,  Bradly  v,  Westcott,  ib.  446;  16  Sim.  662;  Glover  v.  Hall,  ib.  66S. 
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words  applied  rather  to  an  actual  estate  than  to  a  power.  In  Good- 
title  and  Otway  also,  the  estate  for  life  was  created  only  to  introduce 
the  remainder.  Besides,  if  (which  the  court  seemed  to  doubt)  the 
words  did  not  carry  the  fee-simple,  then  it  was  no  objection  that  the 
fee  descended  to  the  daughter,  and  was  never  out  of  her ;  for  the  fee 
descended,  charged  with  the  power,  and  under  that  construction  she 
had  a'  general  power  of  appointment,  with  the  fee  in  herself;  and  as 
her  will  was  void  unless  it  operated  as  an  execution  of  her  power,  it 
ought  to  have  been  deemed  an  exercise  of  it,  according  to  the  cases 
noticed  in  a  subsequent  part  of  this  work.  This  case  was  certainly 
very  distinguishable  from  that  in  1  Leonard.  The  cases,  however, 
may  perhaps  be  thought  to  authorise  the  following  conclusions : 

Ist  That  where  there  is  an  express  estate  for  life  given,  with  a 
gift  in  default  of  appointment  generally,  as  the  devisee  shall  appoint, 
i!y;ithout  any  intervening  estate  to  strangers,  the  devisee  shall  take  for 
life  only,  with  a  power  of  disposition  over  the  inheritance.  The  rule 
is  more  inflexible  where  a  specific  mode  of  exercising  the  power  is 
pointed  out.     But, 

2dly .  Where  the  estate  for  life  is  given  in  order  to  let  in  estates 
to  strangers,  and  no  specific  mode  is  required  to  the  disposition  of 
the  inheritance,  there,  in  the  event  of  the  mesne  estate  not  taking 
efiect,  the  devisee  shall  take  the  entire  fee-simple.  These,  however, 
cannot  be  treated  as  general  rules  applicable  to  every  case.  Wherever 
2k  power  is  clearly  intended  to  be  given,  the  devisee  cannot  be  holden 
to  take  a  fee.  Had  the  devise,  for  instance,  in  Goodtitle  v.  Otway, 
in  failure  of  issue,  been  ^^  that  the  wife  should  have  power  to  dispose 
thereof  at  her  will  and  pleasure,  notwithstanding  her  coverture^  she 
would  have  taken  a  power  merely,  and  not  the  fee-simple. 

21.  A  devise  to  the  testator's  wife,  her  heirs  and  assigns  for  ever, 
with  the  intention  that  she  may  enjoy  the  property  during  her  life, 
and  by  her  will  dispose  of  it  as  she  thinks  proper,  was  of  course  held 
to  carry  the  fee  (A). 

22.  And  even  a  devise  of  all  the  testator's  property  to  his  wife 
for  lifey  and  then  upon  her  demise  one-third  of  the  property  to  de- 
volve on  the  testator's  daughter,  and  that  the  other  two-thirds 
should  be  at  the  sole  and  entire  disposal  of  his  wife,  trusting  that 
should  she  not  marry  again,  and  have  other  children,  her  afiection 
for  their  joint  ofispring,  the  siud  daughter,  would  induce  her  to  make 
their  daughter  her  principal  heir,  was  held  to  give  the  wife  an  abso- 
lute interest  in  the  two-thirds,  although  she  died  unmarried  (/). 
In  a  later  case  (m)  the  Master  of  the  Rolls  observed  that  he  enter- 
tained no  doubt  that  when  an  estate  or  a  sum  of  money  is  vested 

{k)  Doe  V.  Lewis,  3  Adol.  &  £11. 123.  ch.  10,  s.  6. 

(0  Hoy  V.  Master,  6  Sim.  568 ;  aee  vol.  iL  (m)  Trimmoll  v.  Fell,  16  Deav.  637. 
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in  trustees  for  a  married  woman  for  life,  and  afterwards  to  the  use  of 
such  persons  as  she  should  appoint  by  will,  she  would  upon  surviving 
her  husband  acquire  the  absolute  interest  in  the  property ;  and  that 
the  fact  of  her  so  surviving  and  acquiring  the  absolute  interest  in  the 
property  would  uot  of  itself  affect  any  previous  disposition  by  will 
she  might  have  made.  It  does  not,  however,  seem  to  be  settled  that 
such  a  limitation  would  give  to  the  wife  surviving  the  absolute  pro- 
perty. A  bequest  to  the  testator's  wife  and  another  person  upon 
trust  for  the  wife  for  life,  and  to  apply  to  her  use  so  much  of  the  capital 
as  she  should  think  proper,  and  after  her  decease  the  trustee  should 
stand  possessed  of  so  much  as  should  remain  after  such  application  of 
any  portions  by  his  wife  upon  trust  for  such  persons,  &c.,  as  she 
should  appoint  by  will,  and  in  default  of  such  appointment,  over.  The 
widow  did  not  touch  the  capital,  and  by  her  will  she  declared  she 
did  not  exercise  her  power,  and  that  the  property  should  go  as 
directed  by  her  husband  in  default  of  appointment,  and  the  Master 
of  the  Rolls  held  that  the  power  and  gift  over  were  well  created  and 
decreed  accordingly  (w). 

23.  In  Robinson  v.  Dusgale  a  direction  by  a  testator,  that  200  /. 
should  be  at  the  disposal  of  his  wife,  in  and  by  her  last  will  and  testa- 
ment, to  whom  she  shall  think  fit  to  give  the  same,  was  holden  to  be 
an  absolute  gift  to  her  (o).  This  case  has  been  questioned  on  the 
abstract  point,  and  it  has  been  determined  that  a  bond  for  payment 
of  a  sum  of  money  as  A  shall  by  will  appoint,  does  not  secure  the 
sum  to  A'*8  representatives  in  default  of  appointment  (/?).  Yet  a 
gift  of  a  sum  to  the  testator's  wife,  to  be  disposed  of  as  she  thinks 
proper,  to  be  paid  after  her  death,  is  not  a  power,  but  vests  the  whole 
interest  in  the  legatee  {q), 

24.  A  legacy  to  his  brother  of  300  /.,  to  be  disposed  of  by  him  by 
his  will  as  he  shall  see  fit,  was  held  to  vest  absolutely  in  the  legatee  (r) ;' 
and  therefore  a  bequest  to  A  for  such  purposes  as  he  shall  think  fit, 
is  of  course  a  gift  to  himself  (^). 

25.  In  Elton  v.  Shepherd  (if),  a  gift  to  trustees  of  a  sum  of  money, 
to  pay  the  produce  to  the  testatrix's  daughter,  who  was  a  married 
woman,  for  her  own  sole  and  separate  use,  and  she  did  authorize  her 
daughter  to  give  and  dispose  of  the  said  sum  as  she  should,  by  any 
will  or  writing  under  her  hand,  direct  or  appoint,  was  held  at  the 
Rolls  to  carry  the  absolute  interest  under  the  first  words,  to  pay  the 
produce  to  her,  being  unaccompanied  by  words  limiting  the  duration 

(n)  Scott  V.  JoBSclyn,  26  Bear.  174.  (s)  Paice  ».  Archbishop  of  Canterbury, 

(o)  Robinson  v,  Diii>gale,  2  Vem.  181.  14  Ves.  370,  per  Lord  Eldon. 

(p)  Backland  v.  Barton,  2  H.  Black.  136.  (t)  1  Bro.  G.  C.  532;  Adamson  v,  Armi- 

Iq)  Hlxon  v.  Oliver,  13  Ves.  108;  In  re  tagro,  Coop.  283;  19  Ves.  416;    Haig  v. 

Mortlock's  trust,  3  Kay  &  J  oh.  450,  where  Swiney,  1   Sim.  &  Stn.  487;   Comber  v. 

there  was  a  gift  oyer.  Graham,  1  Russ.  &  Myl.  450 ;  Phillips  v. 

(r)  Maskelyne  r.  Maskelyne,  Ambl.  50.  Brydon,  26  Beav.  77. 
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of  the  trust :  the  subsequent  words,  giving  her  the  power  of  appoint- 
ment, were  merely  an  anxious  expression  of  the  intention  of  the 
testatrix  that  she  should  have  an  uncontrollable  power  of  disposing 
of  the  fund. 

26.  In  Downes  v.  Timperon  (u),  a  man  gave  to  his  daughter,  a 
married  woman,  real  and  personal  estate  in  fee  and  absolutely.  By 
a  codicil  he  declared  that  if  she  should  die  without  disposing,  by  deed 
or  wiU,  of  such  estate  or  interest  as  she  should  take  under  his  will, 
then  such  estate  and  interest  should  go  to  her  children :  it  was  held 
that  the  codicil  gave  the  daughter  a  power  which  she  might  exercise 
by  deed  or  will,  notwithstanding  her  coverture.  In  the  former  cases, 
the  addition  of  words  importing  power  were  not  allowed  to  affect  the 
previous  disposition  vesting  the  property  absolutely  in  the  legatee. 
Upon  the  same  principle,  as  a  power  was  requisite  to  enable  the 
married  woman  to  dispose  of  the  property,  the  full  operation  was 
given  to  the  words  importing  a  power,  without  defeating  the  gift  in 
the  will,  which,  subject  to  the  power,  still  remained. 

27.  A  gift  by  wiU  of  personal  property  to  trustees  for  the  separate 
use  of  the  testator's  daughter,  in  the  usual  form  of  words,  and  when- 
ever she  shall  happen  to  die  the  principal  ^'  shall  be  absolutely  in  her 
own  power  to  dispose  of  by  her  last  will  and  testament,  or  any  deed 
or  writing  purporting  to  be  her  last  will  and  testament,  to  any  person 
or  persons,  or  to  any  purpose  or  purposes  she  shall  think  proper, 
notvnthstanding  coverture,"  but  in  case  of  failure  of  any  such  dis- 
position or  appointment  tiie  fund  was  given  over(:r),  was  held  not  to 
give  a  power,  but  the  absolute  property,  qualified  only  to  exclude 
the  husband. 

28.  So  where  the  testator  directed  his  daughter's  share  to  be  se- 
cured in  the  funds,  for  his  trustee  to  pay  her  the  dividends  as  they 
'became  due :  and  that  neither  principal  or  interest  of  the  said  ftinds 

should  be  subject  to  the  control  or  debts  of  any  husband  she  might 
marry,  but  the  same  should  stand  under  the  direction  of  the  Court  of 
Chancery,  subject  to  her  will  only,  properly  executed,  whether 
covert  or  sole  at  her  decease ;  it  was  held  that  the  daughter  took  an 
absolute  interest  to  her  separate  use  (y ). 

29.  A  gift  to  such  uses  as  one  person,  with  tiie  consent  of  another, 
shall  direct,  of  course  confers  a  power  only  (r). 

30.  If  tiie  words  of  the  gift  are  ambiguous,  a  gift  over,  in  de- 
fault of  appointment,  show  that  a  power  only  was  intended  to  be 
conferred. 

(»)  4  Ru68.  334.  445 ;  Bull  v,  Kington,  1  Mer.  319. 

(ar)  Hales  v.  Margeruni,  3- Ves.  209,  (y)  Tawney  r.  Ward,  1  Boav.  603.  Con- 
ned  qu  ;    Croft  v.  Slee,    4  Ves.  60,  and  Bider  the  case. 

7  Vea.  400;    Standen  v.  Standeo,  2  Ves.  («)  Sympson  c.  Homby,  Prec.  Cha.  452. 

jnn.  580;    Bradley  v.   Weatcott,  13  Ves. 
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31.  It  has  always  been  considered  that  a  devise  to  trustees  and 
their  heirs^  upon  trusty  in  a  given  event  to  sell^  or  to  do  any  other 
act  which  may  require  the  inheritance,  vests  the  legal  fee  in  the 
trustees,  and  they  cannot,  upon  the  construction  of  any  subsequent 
devise,  be  held  to  take  merely  a  power,  for  that  would  defeat  the 
express  devise  to  them.  This  rule  was  not  attended  to  in  the 
case  of  Hawker  v.  Hawker  (a),  nor  does  the  attention  of  the  Court 
appear  to  have  been  called  to  it.  That  case,  and  Doe  o.  Simpson  {b\ 
rendered  it  very  difficult  for  counsel  to  advise  upon  titles  depending 
on  the  union  of  estates ;  much  of  this  difficulty  is  now  obviated  by 
the  provii^ons  of  the  1  Vict.  c.  26  {c) ;  but  it  is  said  that  it  would  be 
^Qfficult  to  extend  the  statute  under  any  construction  of  the  words  to 
a  case  like  Hawker  v.  Hawker,  although  within  the  principle,  be- 
cause the  statute  does  not  assmne  to  decide  what  shall  be  a  power 
and  what  an  estate ;  and  therefore  the  courts  may  evade  the  statute, 
by  deciding  that-  the  trustee  takes  a  partial  estate  with  a  power. 
This,  it  is  added,  is  a  point  of  great  nicety  (d). 

32.  Here  we  may  notice  a  case  where  the  devise  was  to  ^,  a 
single  woman,  for  life,  in  case  she  should  continue  unmarried,  and 
after  her  decease  as  she  should  appoint  by  deed  or  will,  and  in  default 
of  appointment  over.  But  in  case  A  married  with  the  consent  of 
persons  named  in  the  will,  her  life  estate  was  to  continue.  The 
persons  named  died  in  A%  lifetime,  and  she  afterwards  married ;  of 
course  without  the  consent  required.  The  Court  seem  to  have  held 
that  the  life-estate  only  was  subject  to  the  condition  {e) ;  and  they 
held  that  the  condition  was  a  condition  subsequent,  and  that  as  the 
compliance  with  it  was  by  the  death  of  the  persons  named  before  her 
marriage  become  impossible  by  the  act  of  God,  her  estate  for  life 
became  absolute,  and  she  might  execute  the  power  of  appointment. 

A  power  of  leasing  given  by  general  words  may  be  held  to  extend 
to  trustees  to  whom  the  estate  is  given  during  the  life  of  a  woman 
for  her  separate  use  (/). 

33.  We  are  now  to  consider  in  what  cases  executors  take  a  fee- 
simple  upon  trust  to  sell,  under  a  will,  or  are  invested  merely  with 
a  power  of  disposition.  As  far  back  as  the  reign  of  Henry  the 
Sixth,  it  was  laid  down  in  a  case  in  the  year-books,  that  if  one 

(a)  3  Barn.  &  Aid.  537;  see  Rackham  7  Jnr.,  N.  S.,  65. 

V.  SiddaU,  1  Mac.  &  Gor.  607 ;  Doe  v.  Cafe>  (^)  H.  Sugd.  Wills,  133 ;    and  see  p. 

7  Bzch.  Rep.  675 ;   Pond  v.  Watson,  2  125. 

Jar.,  N.  S.,  1135.  (e)  Aislabie  v.  Rice,  3  Madd.  256;  and  2 

(5)  5  East,  162;  see  Doe  v.  Ewart,  7  Moo.  358.    See  the  words  of  the  certificate. 

Add.  &  £11.  636;  Ackland  v.  Lurtley,  9  Egertono.  Earl  Brownlow,  4  H.  of  Lords 

Adol.  &  £11.  879.  Cas.  1. 

(tf)  Sections  30,  31 ;  see  now  22  &  23  (/)  Leigh  v.  Lord   Balcarres,  6  Com. 

Tict.  c  35,  8.  14-18.    Uodkinson  v.  Quin,  Bench,  847  :  consider  the  case. 
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devise  that  his  executors  shall  sell  his  lands^  and  die  seised,  his  heir 
is  in  by  descent,  and,  consequently,  the  executors  have  only  a  power: 
but  that  if  one  devise  his  land  to  his  executors,  there  the  freehold 
passes  to  them  by  the  devise  (^).     The  same  distinction  is  again 
.  taken  in  the  same  book.     It  is  said,  that  if  I  devise^  that  certain 
lands  shall  be  sold  by  my  executors,  although  my  heir  is  in  by  des- 
cent, and  his  heir  ^ter  him,  yet  the  executors  may  enter  upon  the 
heir  by  descent,  by  reason  of  the  will  (A).     This  distinction,  namely, 
.  between  a  devise  of  lands   to  executorg  to  sell,  and  a  devise  that 
executors  shall  sell  the  landy  is  mentioned  by  Justice  Doderidge  as  a 
common  difference  {%)..    So  Littleton  (A)  puts  the  case  of  a  man 
devising  that  his  executors  may  sell  his  estate,  which  he  treats  as  a 
mere  power  passing  no  interest ;  and  therewith  Coke  in  his  comment 
agrees.     But  he  says,  that  if  a  man  deviseth  lands  to  his  executors  to 
be  sold,  there  the  estate  passes.     In  a  subsequent  folio  (/),  he  takes 
precisely  the  same  distinction,  viz.  between  a  devise  that  executors 
shall  sell  the  landy  and  a  devise  of  the  land  to  his  executors  to  he  sold ; 
and  in  the  case  of  Houell  and  Barnes,  where  the  testator  ordered  the 
land  to  he  sold  hy  his  executors,  Jones,  Berkeley,  and  Croke  resolved, 
thak  the  executors  had  not  any  interest  by  this  devise,  but  only  tfn 
authority  (wi).     So  in  the  modem  case  of  Yates  v.  Compton  (w),  a 
devise  that  the  executors  should  sell  the  land  was  treated  as  giving 
them  a  pgwer  only.     And  in  the  still  later  case  of  Lancaster  v. 
Thornton  (o),  it  was  in  like  manner  held  that  a  power  only  passed 
under  a  "  devise,  that  in  case  of  a  deficiency  of  another  estate  the 
testator's  two  sons  and  his  daughter  shall  and  may  absolutely  sell, 
mortgage^  or  otherwise  dispose  of,  his  freehold  estate  for  the  pay- 
ment of  such  of  his'  debts,  legacies,  and  funeral  expenses  as  the 
leasehold  estate   should  not  be   sufficient  to  pay  and  discharge."  « 
Against  this  weight  of  authority  there  is  merely  an  obiter  dictum  of 
Hale's,  Chief  Baron,  that  it  had  been  held,  that  if  a  man.  devises 
that  his  lands  shall  be  sold  by  his  executors  for  payment  of  his 
debts,  that  will  give  the  executors  an  interest  as  well  as  if  he  had 
devised  his  lands  to  his  executors  to  be  sold  {p\     But  he  did  not 
refer  to  the  case  in  which  this  point  was  decided     The  case,  how- 
ever, was  not  only  in  opposition  ta  former  opinions,  but  was  over- 
ruled by  the  later  cases  of  Houell  and   Barnes,   and  Yates  and 
Compton. 

34.  Thus  far  the  disdhction  is  intelligible  and  reasonable.     A  de'  . 

vise  of  the  land  to  executors  to  sell,  passes  the  interest  in  it,  but  a 

•. 

(g)  0  H.  6,  24  b,  26  a.  (m)  Cro.  Car.  382. 

(A)  11  H.  6, 13  b.  (n)  8  P.  Wms.  308. 

(t)  Latch,  43.      '  (o)  2  Burr.  1027. 

(*)  S.  169.  {p)  Barrington  r.  The  Attorney-general,   . 

(/)  181  b.  Hard.  419. 
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devise  tbat  executors  shall  sell  the  land,  or  that  lands  shall  be  sold 
by  the  executors,  gives  them  but  a  power. 

35.  Littleton,  In  his  383  section,  gives  an  exact  copy  of  a  case 
from  the  beok  of  the  asazes  (q) ;  where  it  is  sttcted,  that  tiie  ancestor 
of  the  plaintiff  devised  his  lands  to  be  sold  by  the  defendant,  who 
was  his  executor,  and,  as  he  had  not  sold,  it  was  held  that  the  heir 
should  recover  by  reason  of  tlie  breach  of  the  condition.  Upon  this 
case  Coke  observes,  that  it  appeareth  that  when  a  man  deviseth  his 
tenements  to  be  sold  by  his  executors,  it  is  all  one  as  if  he  had 
devised  his  tenements  to  his  executors  to  be  sold,  and  the  reason  is, 
because  he  deviseth  the  teuementSy  whereby  he  breaks  the  descent. 

36.  Mr.  Hargrave,  addressing  himself  to  the  case  of  a  devise,  that 
executors  shall  sell  the  lands,  observes  (r),  that  as  to  the  power's  not 
surviving  for  wsmt  of  an  interest.  Coke  concedes,  that  if  one  devises 
lands  to  be  sold  by  his  executorSy.esi  interest  will  pass.  Now  such*  a 
devise  so  resembles  devising  that  executors  shall  sell  the  land,  as  to 
^ve  the  distinction  made  between  them  the  appearance  of  too  curious 
and  overstrained  a  refinement,  such  as  rather  consists  in  the  formal 
Arrangement  of  words  than  of  anytMng  substantial ;  and  he  refers  to 
the  above-mentioned  case  cited  by  Hale,  as  a  judgment  against  this 
dibdnction.  But  he  admits  that  the  cases  of  Houell  and  Barnes,  and 
Yates  and  Compton,  are  the  other  way.  This  learned  writer,  how- 
ever, is  for  construing  a  devise  that  executors  shall  sell  the  land,  as 
well  as  a  devise  of  lands  to  be  sold  by  executors,  as  investing  them 
with  the  fee-simple,  and  not  merely  a  power. 

37.  But  from  the  cases  which  have  been  stated,  it  ^ould  seem 
that  a  devise,  that  the  executors  shall  sell  the  land,  or,  that  land  shall 
be  sold  by  the  executors,  will  give  them  simply  an  authority.  The 
only  question  then  is,  whether  a  devise  of  the  land  to  be  sold  by  his 
executors  will  operate  as  a  devise  of  the  estate  to  the  executors.  But 
according  to  the  observation  on  the  other  side  of  the  question,  a  dis- 
tanctidfl  of  this  nature  would  be  too  curious  and  refined ;  and,  there- 
fore, assuming  the  first  point  to  be  clear,  it  would  seem  to  follow, 
that  these  word?  would  confer  a  power  only  on  the  executors;  and 
this  appears  also  unpn  the  authorities.  In  the  case  cited  by  Littleton 
it  seems  to  have  b^n  takei^for  granted  that  the  estate  passed  to  the 
executors ;  and  the  reporter  appears  to  have  thought  it  necessary  to 
state  only  the  ^ect,  and  not  the  words  of  the  devise ;  and  Coke  cites 
no  other  authority  for  his  opinion  (*).  Lord  Nottingham,  in  his  note 
to  this  passage  in  Littleton  {t\  states  the  statute  of  21  Hen.  8,  which 

*  applied  only  to  cases  where  lands  ark  willed  to  be  sold  by  executors, 
and  k  was  considered,  in  strictness,  as  embracing  powers  only ;  and 

(9)  38  b!^,  pi.  8.  46.  50 ;  Conditions;  pi.  139. 

(r>  Note  (2)  Co.  Litt.  113  a.  (0  236  a. 

(#)  See  Bro.  Ab.  DevisO;  pi  5. 10. 32. 3G. 
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be  cites  the  49  Edw.  3,  17.  ''  The  case  was :  A  woman^  seised  of 
lands  in  London^  devised  them  to  be  sold  by  her  executors^  and  died 
without  heir ;  that  devise  prevented  the  escheat  which  the  king  pre- 
tended to  have,  and  the  executors  could  enter  and  sell;  therefore 
more  than  a  bare  authority  passed.  Yet  in  1651 5  on  evidence  at  the 
bar,  between  Wilkinson  and  White,  this  case  was  started,  and  Chief 
Justice  Boll  doubted  of  this  opinion,  because,  he  said,  it  was  only  a 
descent  according  to  the  words  of  Littleton ;  and  that  it  appeared  to 
him,  that  where  lands  are  devised  to  be  sold  by  executors,  there  no  in* 
terest  passes,  as  in  the  last  clause  here." 

38.  In  the  case  cited  by  Lord  Nottingham  from  the  year-books,  it 
appears,  that  no  judgment  was  given ;  and  it  is  clear,  that  at  this 
day  the  devise  in  that  case  would  be  held  to  give  a  power  only. 
The  devise  was  (after  an  estate-tail)  of  the  lands  to  be  sold  by  the 
executors,  or  the  executors  of  the  executors,  if  all  the  executors 
should  die,  and  four  parishioners  of  the  parish  in  which  the  land  lay. 

39.  In  the  case  of  North  v.  Crompton  («)  the  testatrix  appointed 
Henry  North  executor  of  her  will :  '*  and  I  do  give  all  my  estate, 
real  and  personal  [to  dispose  of  for  the  payment  of  all  my  just  debts, 
and  for  the  performing  of  all  such  legacies  as  I  have  herein,  or  by  the 
codicil  annexed,  bequeathed],  unto  my  executor  above-named;"  and 
then  she  gave  legacies  to  several  persons.  This  was  held  to  be  a 
devise  to  the  executor  in  fee.  In  the  case  of  Lord  Cholmondley  v. 
Lord  Clinton,  before  the  Vice-Chancellor  (I),  in  which  this  point 
arose,  it  was  insisted  that  North  and  Crompton  was  a  clear  authority 
in  favour  of  Coke's  doctrine.  No  question  upon  a  power  however 
arose  in  that  case.  The  words  between  crotchets  were  of  course  to 
be  read  in  a  parenthesis.  The  devise  was  expressly  to  the  executor, 
and  so  it  is  stated  in  2  Yem.  253,  and  the  only  question  was, 
whether  the  fee  passed  although  there  were  no  express  words  of 
inheritance. 

The  reliance  which  is  placed  upon  the  devise  of  the  land  in  these 
cases  is  not  well  founded.  As  Lord  Mansfield  observed,  the  expres- 
inon,  /  devise y  is  here  synonymous  to  saying  I  will,  or  my  mind  is  (x). 

Upon  the  whole,  therefore,  the  analogy  of  this  case  to  that  of  a 
devise  that  the  executors  shall  sell  the  land,  or  that  the  land  shall  be 
sold  by  the  executors,  as  well  as  the  authorities,  seem  to  warrant  the 
conclusion,  that  even  a  devise  of  land  to  be  sold  by  his  executors,  with- 
out words  giving  the  estate  to  them,  will  invest  them  with  a  power 
only,  and  not  give  them  an  interest 

40.  In  a  case  (y)  where  the  testator  devised  an  estate  to  his  wife 

(tt)  1  Cha.  Ca.  196.  (y)  Doe  o.  Shotter,  8  Adol.  &*EU.  005. 

(x)  2  Burr.  1031. 


(1)1  cue  was  ordered  to  be  sent  to  the  Court  of  King's  Bench  for  their  opiniou ;  bat 
the  order,  I  believei  was  not  acted  upon. 
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for  life,  and  after  her  decease  his  will  was  that  it  should  be  sold 
by  his  executors  in  trust,  and  all.  the  money  to  be  equally  divided 
between  all  his  children,  or  their  heirs,  it  was  insisted  that  the  case 
fell  within  the  first  class  before  discussed,  viz.,  where  lands  are  de- 
vised to  the  executors  to  sell ;  but  the  Court  held  that  nothing  more 
than  a  power  was  given  to  the  executors.  The  testator  merely  de- 
vised in  substance  that  the  lands  should  be  sold  by  the  executors. 

4 1  •  It  sometimes  happens  that  a  testator  directs  his  estates  to  be  sold 
for  certain  purposes,  without  declaring  by  whom  the  sale  shall  be 
made.  In  ^e  absence  of  such  a  declaration,  if  the  ftmd  be  distri- 
butable by  the  executor,  he  will  have  the  power  by  implication. 

42.  In  a  case  in  the  year-book,  15  Hen.  7  (z),  it  was  said  by  Sede, 
Tremail,  and  Frowik,  that  if  a  man  make  his  will,  that  his  land, 
which  his  feoffees  have,  shall  be  sold  and  aliened,  and  does  not  say  by 
whom,  then  his  executors  shall  alien,  and  not  the  feoffees ;  and  the 
reporter  observes  that  Finieux,  in  a  manner  affirmed  this  the  day 
before,  although  he  made  no  observation  on  the  rule  at  the  time  it 
was  pronoimced  by  the  other  judges.  Conisby  said,  that  the  feoffees 
shall  alien  this  [at  that  time,  of  course,  the  fee  was  in  them],  for  they 
have  the  confidence  placed  in  them ;  but  this  was  denied ;  for  execu- 
tors have  much  greater  confidence  placed  in  them  than  the  feoffees 
have ;  for  the  money  to  arise  by  the  sale  of  the  executors  shall  be 
assets  in  their  hands,  and  therefore  they  shall  selL 

43.  In  a  case  in  the  16  Eliz.  (a),  a  man  devised  his  lands  to  his 
wife  for  life ;  and  because  he  was  in  doubt  whether  he  should  have 
issue  or  not,  he  further  willed  by  his  wiU,  that  if  he  should  not  have 
any  issue  by  his  wife,  that  then  after  the  death  of  his  wife  the  lands 
should  be  sold,  an^  the  money  thereof  coming  distributed  to  three  of 
his  blood,  and  made  his  wife  and  another  his  executors,  and  died. 
The  executors  proved  the  wilL  The  other  executor  died,  and  the 
wife  sold  the  lands ;  and  it  was  the  opinion  of  Wray  and  Southcote, 
justices,  that  the  sale  was  good,  although  it  be  not  expressed  in  the 
will  by  whom  the  land  should  be  sold ;  for  the  monies  coming  of  the 
sale  are  to  be  distributed  by  his  executors  to  persons  certain  as 
legacies,  and  it  appertains  to  executors  to  pay  the  legacies,  and  there- 
fore they  shall  sell,  &c.,  as,  if  a  man  willeth  that  his  lands  shall  be 
sold,  and  that  the  monies  coming  thereof  shall  be  disposed  of  for  the 
payment  of  his  debts,  now  the  executors  shall  sell  the  lands,  for  to 
them  it  belongs  to  pay  debts.  Also  they  held  that  the  lands  should 
be  sold  in  the  life  of  the  wife,  otherwise  they  could  never  be  sold, 
and  also  the  surviving  executor  shall  sell  the  lands  because  the 
authority  doth  survive. 

(z)  Appendix,  No.  1 ;   Keilw.  43  b ;  17  (a)  2  Leo.  220,  pi.  276. 

H.  7. 

h2 
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44.  The  same  point  was  decided  the  same  way,  in  a  case  in  the  23d 
of  Eliz.  (b) :  a  man  excepted  out  of  a  devise  his  manor  of  R,  which 
^'  he  appointed  to  pay  his  debts/'  and  made  two  executors,  and  died ; 
one  of  the  executors  died,  the  other  proved  the  will,  and  sold  the 
manor,  and  by  the  opinion  of  the  Court  the  sale  w4&  valid,  for  such 
was  the  intention  of  the  testator,  and  not  to  leave  the  reversion  to  his 
heir,  but  to  trust  his  executors  with  the  sale  for  the  speedy  payment 
of  his  debts. 

45.  And  in  one  case  Mr.  Justice  Wyld  conceived  that  the  executor 
of  the  executor  might  sell,  which  opinion  appears  to  be  well  founded, 
because  the  chain  of  representation  was  not  broken ;  and  the  intent 
was,  that  the  power  should  be  executed  by  him  to  whose  hands  the 
money  was  to  come  (c). 

46.  In  the  famous  case  of  Pit  v.  Pelham  (ef),  the  testator  appointed 
his  wife  sole  executrix  (I).  His  land  at  Blandford,  which  was  his 
wife's  jointure  (being  the  land  in  question),  he  confirmed  unto  her; 
and  after  her  death  he  appointed  it  to  be  sold,  and  the  purchase-money 
to  be  divided  between  his  wife  and  three  nephews,  one  of  whom  was 
his  heir  at  law ;  and  he  gave  the  share  of  any  of  his  nephews  dying 
in  his  wife's  life-time  to  a  stranger.  The  persons  entitled  to  the 
purchase-money  sold  their  interest,  and  then  the  executrix  died, 
leaving  executors ;  and  a  bill  was  filed  to  compel  the  heirs  of  the 
testator  to  convey  to  the  purchaser.  The  Lord  Keeper  called  in 
Twisden  and  Wyld,  J.,  to  his  assistance.  Twisden  doubted  that  the 
executors  of  the  executor  cannot  be  compelled  to  sell  in  this  case, 
the  sale  not  being  to  be  made  till  after  the  death  of  the  executor.  Wyld 
was  of  opinion  that  the  executor  of  the  executor  could  sell.  A  trial 
was  ordered  in  the  Common  Pleas,  in  a  feigned  action,  on  two  points, 
first,  whether  Jane,  the  executrix,  had  power,  and  could  by  the  will 
have  sold  the  lands ;  secondly,  whether  a  sale  by  her  executors  be  a 
good  sale ;  and  after  several'  solemn  arguments  the  Court  gave  judg- 
ment unanimously  in  the  negative  on  both  points,  and  thereupon  the 
Lord  Keeper  dismissed  the  bill,  but  his  decree  was  reversed  in  Dom. 
Proc.  (e). 

In  Levinz,  it  is  said  that  the  Lord  Keeper  held  the  will  void, 
because  it  was  not  said  by  whom  the  sale  was  to  be  made,  but  that 

(h)  Anon.  Dy.  371  b.  pi.  3;  see  1  And.  (c)  1  Cha.  Ca.  17S. 

145, 146 ;  MUward  v.  Moore,  Sav.  73 ;  and  {d)  \  Cba.  Ca.  176 ;  see  Cook  v.  Foiui> 

see  Tenant  v.  Brown,  1  Cha.  Ca.  ISO ;  1'yl-  tain,  3  Swanst.  592 ;  Beotham  v.  Wiltshire, 

den  9.  Hyde,  2  Sim.  &  Stu.  236 ;  Doe  v.  4  Madd.  44. 

Hngfaes  6  Ezch.  Rep.  223.  (e)  1  Ley.  304. 

(I)  The  inaccuracy  of  the  early  reports  should  be  guarded  against.  In  Fowie  v.  Green, 
1  Cha.  Ca.  262,  it  is  said,  **J,  8»,  seised  in  fee,  deviseth  the  lands  to  his  executors  to  sell 
and  pay  debts.  The  heir  shall  I)e  compelled  to  Join  in  the  sale,  and  the  Lord  Keeper  said 
it  was  so  ruled  in  Parliament"    This,  of  course,  was  intended  to  refer  to  Pit  v.  Pelhani. 
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the  House  of  Lords  decided^  upon  the  advice  of  Ihe  Judges,  that  the 
heir  should  sell ;  for  when  no  person  is  appointed  to  sell,  it  must  be 
intended  that  he  shall  sell  who  has  the  estate,  which  is  the  heir. 
Levinz  mentions  the  case  in  the  year-book,  and  he  refers  the  rule 
there  tt>  ca8e&  where  the  sale  is  for  payment  of  debts. 

Levinz,  however,  does  not  appear  to  be  warranted  in  his  conclu- 
sions. It  is  well  settled,  as  we  have  seen,  that  the  executors,  where 
no  contrary  intention  appears,  shall  sell,  as  well  where  the  money  is 
to  be  applied  for  payment  of  debts,  as  where  it  is  given  in  the  nature 
of  legacies,  and  is  distributable  by  the  executors.  There  are  many 
cases  to  which  the  supposed  rule  by  the  Lords  could  not  apply. — 
For  exampl$»,  a  power  of  sale  to  pay  legacies,  without  naming  any 
person  to  execute  it,  with  a  devise  of  the  estates  in  strict  settlement 
in  de&ult  of  and  until  execution  of  the  power.  There  the  estate 
would  not  go  to  the  heir ;  and,  speaking  generally,  it  would  be  incon- 
sistent to  give  the  power  to  him,,  because  he  may  not  be  capable  of 
executing  it;  whereas  the  testator  has  reposed  confidence  in  his 
executor^  and  chosen  a  person  capable  of  exercising  any  power  which 
might  be  given  to  him.  The  case  of  Pit  v.  Pelham  did  not,  it  is 
conceived,  over-rule  any  of  the  former  cases  on  this  point.  There 
was  no  ground  in  that  case  to  give  the  power  to  the  executrix,  because 
upon  the  whole  will  taken  together  it  is  clear  that  the  power  did  not 
arise  until  her  death,  and  the  power  could  not  by  implication  be 
given  to  her  executors,  because  she  had  no  authority  vested  in  her 
which  they  could  claim  as  representing  her,  and  the  purchase-money 
was  not  thrown  into  the  general  mass  of  the  testator's  personal  estate, 
or  given  as  legacies,  so  as  to  bring  it  within  the  grasp  of  her  execu- 
tors as  personal  representatives  of  the  original  testator.  The  power 
therefore  was  void  at  law,  for  want  of  a  person  to  execute  it,  and 
Lord  Keeper  Bridgman  followed  the  law,  and  held  the  heir  not  bound 
to  make  good  the  omission  in  equity ;  but  this,  and  this  only,  was 
over-ruled  in  the  House  of  Lords.  There  was  no  other  point  to  decide. 
Besides,  the  question  as  to  the  power  did  not  arise,  for  a  sale  under 
the  power  was  not  required,  but  only  a  conveyance  to  clothe  the  pur- 
chaser of  the  equitable  interests  with  the  legal  estate.  This,  it  is 
clear,  could  not  have  been  effected  under  the  power  even  if  it  had 
been  vested  in  the  executors  of  the  executor. 

474  In  Elton  v.  Harrison  (/),  the  testatrix  having  an  equitable 
estate,  gave  several  legacies  which  her  will  was  should  be  paid  within 
a  year  if  her  lands  in  A  could  be  sold,  and  gave  the  residue,  after  debts 
and  legacies  paid,  to  Harrison,  whom  she  made  her  executor.  Lord 
Nottingham  held  this  devise  sufficient  to  give  the  executor  authority 
to  sell,  the  personal  estate  being  first  exhausted.   In  another  case  {g\ 

(/)  2  SwanBt.  276  n.  {g)  Carvill  v,  Cmrvill,  2  Rep.  Cha.  301. 
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where  legacies  were  given,  wbich  the  testator  appointed  to  be  piud 
by  sale  of  lands,  and  appointed  executors,  the  Court  decreed  the  lands 
to  be  sold  by  the  executors,  and  the  legacies  to  be  paid  thereout 
according  to  the  wilL 

48.  In  Newton  v.  Bennet  (A),  the  testator,  after  expresang  his 
desire  that  his  debts  should  be  paid,  devised  that  all  his  estates  should 
be  sold  forthwith,  and  after  payment  of  several  sums  of  money,  that 
the  remainder  might  be  vested  in  his  executors  for  the  payment  of 
his  debts.  Lord  Thurlow  held  that  the  devise  was  tantamount  to 
giving  the  executor  a  power  to  sell  and  to  apply  the  money  in  pay- 
ment of  debts. 

49.  In  a  case  where  the  testator  devised  all  his  real  and  personal 
estate  to  be  sold  for  payment  of  his  debts,  and  appointed  executors, 
liord  Hardwicke  ordered  that  the  executors  and  the  heir  should  join 
in  the  sale-(t);  but  this  cannot  affect  the  rule. 

50.  It  appears  therefore  to  be  settled  (I),  that  a  power  in  a  will  to 
sell  or  mortgage,  without  naming  a  donee,  will,  if  a  contrary  inten- 
tion do  not  appear,  vest  in  the  executor,  Jf,  the  fund  is  to  be  distri- 
butable by  him  either  for  the  payment  of  debts  or  legacies;  and  it 
seems  that  whilst  the  choin  remfdns  unbroken,  the  power,  until  exer^ 
cised,  will  go  from  him  to  his  executors  (A). 

51.  And  if  the  produce  of  the  real  estate  is  blended  with  the  per- 
sonal estate,  the  power  to  sell  will  vest  in  the  executors  by  implica- 
tion (/). 

52.  It  remains  to  observe,  that  where  the  power  is  given  to 
executors  they  may  exercise  it,  although  they  renoimce  probate  of 
the  will  (m). 

53.  But  where  a  testator  bequeathed  an  estate  to  his  wife  for  life, 
and  directed  that  after  her  decease  the  estate  should  be  sold  to  the 
highest  bidder  by  public  auction,  and  the  money  arising  from  such 
sale  to  be  disposed  of  amongst  certain  persons  named  in  his  will,  and 
he  appointed  his  wife  and  another  person  executors,  it  was  held  that 

(h)  1  Bro.  C.  C.  195.    Ward  v.  Devon,  690 ;  13  Sim.  528. 

11  Sim.  100  cited,  Forbes  v.  Peacock,  ib.  (Z)  Tylden  v,  Hyde,  2  Shn.  k  Stn.  S98. 

152 ;  11  Mees.  &  Wels.  630.  (m)  See  the  case  in  H.  7.    Appendix, 

(t)  Blotch  V,  Wilder,  1  Atk.  420.  No.  1.    See  Keates  v.  Burton,  14  Yes.  434. 

(A)  Forbes  v,  Peacod^  11  Meea.  ft  Wela. 

(I)  Hie  following  case  1  extracted  from  an  abstract  of  a  title :  A  testator  directed  tbai 
after  payment  of  liis  debts,  legacies,  aod  fbnerals,  all  his  freehold  and  copyhold  estate, 
called  Clavering  Farm,  should,  as  soon  as  might  be  after  liis  decease,  be  sold,  and  that  the 
money  arisiog  thereby,  and  the  profits  thereof,  in  the  meantime  should  be  considered  as 
part  of  his  personal  estate  ;  and  he  appointed  executors,  who  proved  the  will.  The  estate 
was  directed  to  be  sold,  and  the  testator's  heir  at  law  was  to  convey  the  same,  pursuant  to 
7  Anne,  enabling  infant  tmstees  to  convey.  Rowley  v.  Rowley,  Nov.  1731,  Ch.  The  case 
is  not  an  authority.  It  is  clear  that  the  heir  was  not  a  trustee  within  the  statute  of  Anne. 
In  words  the  power  was  not  to  arise  until  *'  the  debts,  legacies,  and  funerals"  were  paid. 
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the  power  was  not  given  hj  implication  to  the  execators,  because 
they  had  nothing  to  do  with  the  produce  of  the  sale,  nor  any  power 
of  distribution  with  respect  to  it  (»)•  The  sums  were  not  legacies 
payable  by  the  executora  Sir  Thomas  Plumer  followed  this  autho- 
rity in  the  case  of  Patton  v.  Bandall  (o),  where  he  observed  that  before 
an  implication  is  raised  there  must  be  an  absence  of  express  devise^ 
and  in  oppomtion  to  an  express  devise  it  can  never  be  raised*  There 
was  no  case,  he  added,  where  a  power  of  sale  had  been  implied 
because  the  children  were  minors.  Suppose  the  estate  to  have  been 
given  to  chUdren,  minors,  with  a  direction  to  seU  for  the  payment  of 
l^acies,  would  that,  he  asked,  take  it  away  from  them  and  give  a 
power  of  sale  to  the  executors  ?  And  in  the  case  of  Allum  r.  Fryer 
(jp),  the  Court  of  Queen's  Bench  relied  upon  Bentham  v.  Wiltshire  and 
Patton  t7.  Bandall  as  authorities.  But  Sha^weU,  Y.C,  in  a  case  before 
him,  observed,  that  if  Sir  John  Leach  had  seen  the  case  of  Ward  v. 
Devon,  decided  by  Sir  W.  Grant,  he  did  not  think  that  he  would  have 
decided  as  he  did  in  Bentham  v.  Wiltshire  (9).  In  Ward  v.  Devon 
the  will  was,  ''sell  all  off,  both  real  and  personal  property,  and  divitle 
the  produce  between  my  wife  and  my  sons  and  daughters,  each  to  share 
alike.  The  law  gives  the  house  to  the  youngest  son,  but  it  is  my  will 
sell  all.  I  appoint  my  brother  and  my  wife  my  executors."  They 
were  held  to  have  a  power  to  sell  the  freeholds  and  copyholds  (r). 

54.  And  in  a  later  case,  where  the  property  generally  was  devised 
to  the  testator's  wife  forlife,  and  after  her  decease  the  copyholds  were 
devised  to  a  nephew  and  niece  for  lives,  and  after  their  decease  the 
testator  directed  them  to  be  sold  by  public  auction,  and  he  gave  the 
produce  to  several  legatees,  and  appointed  his  wife  and  two  other 
persons  executors,  it  was  decided  that  the  executors  took  by  impli- 
cation a  power  to  sell.  Wigram,  Y.C,  is  reported  to  have  said  that 
he  would  have  followed  Bentham  v.  Wiltshire  but  for  the  opinions 
against  it:  he  thought,  upon  the  authorities  as  they  tiien  stood,  he 
was  bound  to  hold  that  the  executors  had  a  power  of  sale  by  impli* 
cation  («). 

55.  We  cannot  fail  to  observe  that  in  Ward  v.  Devon  there  was  no 
devise  of  the  estate,  and  that  an  immediate  sale  was  directed,  and  tiiat 
the  descent  to  the  heir  was  intended  to  be  no  obstacle,  for  the  testator 
said  ''  the  law  gives  the  house  to  the  youngest  son,  but  it  is  my  will 
sell  all,"  which  showed  clearly  tiiat  tiie  son  who  would  have  taken  by 
descent  was  not  intended  to  sell  the  property.  This  case,  therefore, 
was  no  authority  against  the  decision  in  Bentham  v.  Wiltshire.  And 
the  report  of  what  was  said  by  Wigram,  V.C,  in  Curtis  r.  Fulbrook, 
has  since  been  corrected  by  authority,  and  it  was  said  thi^  nothing 

(n)  Bentham  v.  Wiltshire,  4  Madd.  44.  (9)  12  Sim.  536. 

•   (o)  1  Jac.  ftWalk.  189.  (r)  11  Sim.  160. 

ip)  3  Adol.  &  £11.,  N.  $.,  442.  \b)  CotUb  v.  FoJbroolL,  8  Hare,  25. 


(a)  CotUb  v.  FoJbroolL,  8  Hare,  25.  /^ 
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tvhich  bad.  been  decided  atppeored  to  go  beyond  the  nde  laid  down 
in  the  preceding  page  of  this  work^  '^  that  a  power  in  a  will  to  sell  or 
mortgage  without  naming  a  donee  will,  if  a  contrary  intention  da  not 
appear,  vest  in  the  executor  if  the  fund  is  to  be  distributable  by  Imn 
either  for  the  payment  of  debts  or  legacies"  (t). 

56.  But  this  rule  does  not  goyem  the  cases  where  there  is  a  mere 
charge  of  debts  and  no  <£rection  to  sell  for  the  payment  of  them, 
even  where  the  estate  is  not  actually  devised ;  for  although  the  Court 
of  Chancery  will  give  effect  to  the  charge  by  directii^  a  sale,  yet  that 
does  not  empower  it  in  opposition  to  the  rule  of  law  to  raise  an  in^ied 
power  in  executors  in  order  to  carry  the  sale  into  effect,  bat  the  sale 
should  be  enforced  against  the  persons  to  whom  the  testator  has 
devised  it,  or  to  whom  he  has  allowed  it  to  descend. 

57.  Yet  in  a  late  case,  where  a  testator  devised  estate  ^  to  his  son 
Kichard  for  life,  with  remainder  to  his  children,  and  if  a  certain 
other  estate  and  his  personal  estate  should  not  be  sufficient  to  pay  a 
particular  debt,  and  his  debts,  funeral  and  testamentary  espense^ 
then  he  charged  A  with  the  payment  of  the  deficiency,  and  ap-* 
pointed  his  son  Kichard  his  executor;  it  was  held  that  the  executoc 
had  a  power  to  sell  estate  A^  for  the  testator  intended  that  the  money 
should  be  raised  immediately  to  provide  a  fund  for  the  payment  of 
his  debts,  and  upon  the  construction  of  the  will  the  devisees  could 
not  raise  it.  The  will  contained  a  devise  of  a  life  estate  with  con- 
tingent remainders  over,  and  it  was  impossible,  therefore,  that  during 
the  subsistence  of  those  contingent  remainders,  the  devisees  could 
of  themselves  have  power  to  raise  the  money  necessary  to  pay  the 
debt  (I).  Therefore,  on  the  face  of  the  will,  it  clearly  resulted  that 
it  was  not  the  intention  ot  the  testator  that  the  money  should  be 
raised  by  the  devisees.  Then  the  executor,  who  would  have  to 
apply  the  fund,  was  the  person  to  raise  it ;  and  he  was  held  com- 
petent to  give  a  discharge  for  the  purchase-money.  And  this  deci- 
sion was  affirmed  upon  appeal  («). 

58.  And  this  has  been  followed  in  Eidsforth  v.  Armstead  (ar),  where, 
after  a  charge  of  his  debts,  funeral  and  testamentary  expenses,  the 
estates  were  devised  to  trustees,  their  heirs  and  assigns,  upon  trust 
for  his  wife  for  life,  and  thea  for  his  daughter  for  her  separate  use 
for  life,  and  after  her  death  to  the  use  of  such  persons  as  she  should 
appoint  by  will,  and  in  default  of  appointment  to  the  use  of 
her  right  heirs;  and  the  testator  charged  his  estates  with  700 Z., 
to  be  paid  to  his  granddaughter  when   she  attained  twenty-one. 

(t)  Curtis  V.  Fnlbrook,  8   Hare,  278 ;      5  0e  Qex,  Mac  &  Gor.  372. 
Uaydon  v.  Wood,  id.  379  n.  (x)  S  Ka.  &  Jo.  333 :  the  marginal  note 

(tt)  RoUiiison  V.  Lowater,  17  Beav.  693 ;      does  not  agree  with  the  text. 

(I)  See  this  provided  for,  by  1  W.  4,  c.  47,  s.  12 ;  2  &  3  Vict.  c.  60 ;  11  &  12  Vict  c.  87  ; 
13  k  14  Vict  c.  60,  s.  1 1-16 ;  16  &  10  Vict  c.  66,  s.  1 . 
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And  after  a  mortgage  hj  the  then  trustee  and  the  daughter  (after 
the  death  of  her  mother)  to  secure  the  700/.^  it  was  held  that  there 
yras  an  implied  power  to  the  trustees  to  sell  to  raise  the  money ;  and 
a  purchaser  was  compelled  to  accept  a  conveyance  from  them. 

59.  Again^  in  Wrigley  v,  Sykes  (y ),  the  testator  ordered  his  debts, 
&c.,to  be  paid  out  of  his  real  and  personal  estate,  and,  after  other  gifts, 
gave  all  his  freehold  messuages  to  trustees  for  500  years,  upon  trust 
in  case  of  default  by  any  of  his  sons  in  payment  of  his  share  of  the 
debts  and  certain  legacies,  out  of  the  rents  of  his  share  of  the  estates, 
to  raise  the  sum  required.  And,  subject  to  the  term,  he  gave  all  his 
real  and  personal  estate  to  his  five  sons  in  fee,  as  tenants  in  common, 
and  he  appointed  his  sons  his  executors.  It  was  held  by  the  Master 
of  the  Kolls,  following  his  decision  in  Robinson  v.  Lowater,  that  the 
executors  took  by  implication  a  power  to  sell  the  fee,  and  a  sale  by 
the  two  survivors  of  the  sons  at  the  end  of  thirty  years  after  the 
testator's  death,  under  the  power,  was  held  to  be  valid. 

60.  The  decision  in  this  case  is  open  to  observation.  There  was  first 
a  charge  of  debts,  and  then  a  devise  of  the  estate  to  trustees  for  500 
years,  in  effect  to  secure  the  debts,  with  remainder  to  the  five  sons 
as  tenants  in  common  in  fee ;  and  the  testator  made  them  all  exe- 
cutors. A  power  of  sale  was  implied  in  the  executors,  and  a  sale  by 
the  two  survivors  at  the  end  of  thirty  years  was  enforced  against  the 
purchaser.  Now  the  power  by  implication  could  only  arise  from  the 
intention  of  the  testator,  to  be  collected  from  his  will.  But  the 
creation  and  trusts  of  the  term  show  that  although  he  intended  the 
eons,  to  whom  he  gave  the  fee,  to  pay  the  debts,  yet  so  far  from 
intending  them  as  executors  to  sell,  he  expressly  provided  trustees 
with  a  sufficient  estate  to  enable  them  to  enforce  contribution  from 
the  sons  as  devisees.  He  besides  gave  the  fee  to  his  sons,  who 
therefore  could  themselves  sell,  and  pay  the  debts  by  force  of  their 
estate,  and  without  the  necessity  of  resorting  to  any  implication  of  a 
power  to  sell  in  them  in  their  character  of  trustees.  The  result  shows 
the  inconvenience  of  this  implication.  The  two  surviving  sons,  who 
had  only  two*thirds  of  the  estate  in  fee,  sold,  after  the  lapse  of  thirty 
years,  so  as  to  bind  the  representatives  of  the  two  deceased  sons. 
This  clearly  did  not  accord  with  any  intention  fairly  to  be  collected 
from  the  testator's  will. 

61.  The  recent  decisions  in  equity  run  directly  counter  to  a  con- 
temporaneous decision  at  law.  I  allude  to  Doe  v.  Hughes  (z), 
where  it  was  decided  that  a  mere  charge  of  debts,  funeral  and 
testamentary  expenses  on  estates,  whether  devised  to  others  or 
allowed  to  descend,  will  not  give  to  the  executors  an  implied  power 

(y)   21    Beav.  337;    and  see  Shaw   t7.      G44;  Bolton  v.  Stannard,  4  Jur.,  N.  S.,  570. 
Borrer,  1  Kc6.60;  Gosling  c.  Carter,  1  Coll.  {z)  G  Excheq.  Rep.  223. 
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of  selling  or  morigagiiig  the  estates  to  pay  the  debts  or  the  funeral 
or  testamentary  expenses^  and  a  dictum  to  the  contrary  by  Shad- 
well,  'Y.  C,  was  oyerruled«  It  was  held  that  the  estate  not  deyised 
descended  to  the  heir-at-law,  subject  to  an  equitable  charge  of  the 
debts,  funeral  and  testamentary  expenses.  The  same  rule  must 
ultimately  prevail  in  both  courts :  a  simple  question  of  l^al  con* 
struction  can  only  receive  one  solution.  The  decision  at  law  ap- 
pears to  establish  the  true  rule,  and  is  justified  and  strengthened 
by  the  prevailing  opinion  in  the  profession  (a).  Upon  the  appeal 
in  Robinson  v.  Lowater,  one  of  the  learned  Lords  Justices  asked 
whether  Doe  v.  Hughes  dealt  with  anything  beyond  the  question  of 
the  legal  estate.  Could  it  govern  the  case  before  them,  which  was 
an  application  to  a  court  of  equity  to  give  effect  to  a  charge?  But 
the  question  in  both  cases  was  the  same.  By  whom  was  a  legal 
title  to  be  made  ?  It  was  of  course  that  the  estate  should  be  sold 
and  the  debts  paid,  but  by  whom  the  sale  was  to  be  made  was  the 
point  to  be  decided.  The  true  distinction  as  bearing  upon  this  question 
between  a  mere  charge  and  a  direct  trust  has  not  perhaps  in  all  the 
cases  been  closely  observed.  In  Hodkinson  v.  Quinn  (&),  whece  it 
should  seem  that  the  trustees  under  the  wjll  took  the  fee,  subject 
to  the  debts,  funeral  and  testamentary  expenses,  upon  certain  trusts 
during  the  lives  of  two  ladies  and  the  survivor  of  them,  and  then 
upon  trust  for  sale,  a  sale  by  them  at  the  proper  period  was  sup- 
ported, notwithstanding  it  was  insisted  that  the  executors  took  by 
implication  a  prior  power  of  sale ;  but  the  case  was  treated  as  one  of 
a  power  in  the  trustees  although  it  was  one  of  a  trust ;  and  having 
regard  to  the  whole  of  the  will,  there  appears  to  have  been  no  suffi- 
cient ground  to  imply  any  power  in  the  executors. 

62.  The  law  on  this  subject  has  been  placed  upon  a  more  satisfac- 
tory footing  by  recent  legislation  (c).  Where  by  any  will  coming  into 
operation  after  the  passing  of  the  act  the  testator  i^all  have  charged, 
his  real  estate  or  any  specific  portion  thereof  with  the  payment  of 
his  debts,  or  with  the  payment  of  any  legacy  or  other  specific  sum 
of  money,  and  shall  have  devised  the  estate  so  charged  to  any  trustee 
or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall 
not  have  made  any  express  provision  for  the  raising  of  such  debt, 
legacy y  or  sum  of  money  out  of  such  estate,  it  shall  be  lawful  for  the 
said  devisee  or  devisees  in  trust,  notwithstanding  any  trusts  actually 
declared  by  the  testator,  to  raise  such  debts,  legacy,  or  money  as 
aforesaid  by  a  sale  and  absolute  disposition  by  public  auction  or 
private  contract  of  the  said  hereditaments  or  any  part  thereof,  or  by 
a  mortgage  of  the  same,  or  partly  in  one  mode  and  partly  in  the 

(a)  The  question  has  been  mnch   dis-  (6)  1  John,  k  Hem.  303. 

cussed:  8ee2  Jvr.,  N.  8.,6S,  and  a  pamphlet  (c)  SS  &  23  Vict,  c  35.    Royal  Assent, 

oo  the  point  by  Mr.  Joshoa  Williams.  13  August  1850. 
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other,  and  any  deed  or  deeds  of  mortgage  so  executed  may  reserve 
sach  rate  of  interest  and  fix  such  period  or'  periods  of  repayment  as 
ihe  person  or  persons  executing  the  same  shall  think  proper. 

These  powers  extend  to  all  persons  in  whom  the  estate  devised 
shall  for  the  time  being  be  vested  by  survivorship,  desctot,  or  devise, 
or  to  any  persons  who  may  be  appointed  under  any  power  in  the  will, 
or  by  the  Court  of  Chancery,  to  succeed  to  the  trusteeship  vested 
in  such  devisee  or  devisees  in  trust  as  aforesaid. 

If  any  testator  who  shall  have  created  such  a  charge  shall  not 
have  devised  the  hereditaments  charged  as  aforesaid  in  such  terms 
as  that  his  whole  estate  and  interest  therein  shall  become  vested  in 
any  trustee  or  trustees,  the  executor  or  executors  for  the  time  being 
named  in  such  will  (if  any)  is  to  have  the  same  or  the  like  power  of 
raising  the  said  moneys  a^  by  the  act  was  before  vested  in  the  devisee 
or  devisees  iu  trust  of  the  said  hereditaments,  and  such  power  are 
from  time  to  time  devolve  to  and  become  vested  in  the  person  or 
persons  (if  any)  in  whom  the  executorship  shall  for  the  time  being 
be  vested ;  but  any  sale  or  mortgage  under  the  act  is  to  operate  <mly 
on  the  estate  and  interest,  whether  legal  or  equitable,  of  the  testator, 
and  will  not  render  it  unnecessary  to  get  in  any  outstanding  sub* 
nsting  legal  estate. 

Purchasers  or  mortgagees  are  not  to  be  bound  to  inquire  whether 
any  of  the  above-mentioned  powers  have  been  duly  and  correctly 
exercised  by  the  person  or  persons  acting  in  virtue  thereof. 

But  these  provisions  are  not  in  any  way  to  prejudice  or  affect  any 
sale  or  mortgage  already  made  or  thereafter  to  be  made,  under  or  in 
pursuance  of  any  will  coming  into  operation  before  the  passing  of  the 
act,  but  the  validity  of  any  such  sale  or  mortgage  is  to  be  ascertained 
and  determined  in  all  respects  as  if  the  act  had  not  passed ;  and  the 
provisions  are  not  to  extend  to  a  devise  to  any  person  or  persons  in 
fee  or  in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  are  they  to  affect  the  power  of  any  such 
devisee  or  devisees  to  sell  or  mortgage  as  he  or  tiiey  might  by  law 
do  before  the  act  passed. 

63.  A  direction  by  a  testator,  that  as  to  all  the  rest  of  his  property, 
he  desired  his  executorsj  after  payment  of  his  debts  and  ilineiul 
expenses,  to  pay  and  make  aver  the  whole  to  his  daughter,  and  to  her 
children  after  her  decease,  was  held  to  give  the  executors  a  power  to 
settle  the  freehold  property  upon  the  daughter  for  life,  with  remainder 
to  her  children  in  fee  (d), 

64.  A  power  of  sale  may  in  like  manner  arise  by  implication  upon 
a  settlement  (e).  And  a  power  in  a  settiement  over  even  real  estate 
to  one,  his  executors,  administrators,  or  assigns,  may  be  executed 

(d)  Knocker  v.  BuDbnry,  6  Blog.  N.  C.  (e)  Wood  v.  White,  4  Myl.  &  Cn.  4S0; 

306 ',  8  Soott,  414 ;  qu.  vide  ir\fra. 
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by  the  executoi's  who  act  under  the  will^  although  another  of  them» 
refuse  to  act  (/). 
^        '  65.  It  is  unnecessary  fo  observe,  that  a  power  ta  be  executed  by 


ci  the  survivor  of  two  persons  cannot  be  executed  by  the  one  first 

/K^y*.,^jt^        dyii%  {g\     Lord  Thurlow  has  even  decided  that  such  a  power  can^ 
/v  not  be  executed  by  the  two  persons  during  their  joint  lives  (A).    But 

it  seems,  that  under  the  1  Vict  c.  26,  a  general  power  by  will  to  the 
survivor  of  two  persons  may  be  executed  at  any  time  by  the  will  of 
It  A*^  «^V5  ^®  actual  survivor.  If  this  be  so,  it  alters  the  previous  law.  It  has 
/(P/  ^®®^  observed  that  this  is  not  very  clearly  provided  for  by  the  act, 
although  it  was  stated  that  such  was  the  intention  of  the  framers  of 
it.  The  1st  section  of  the  act  gives  to  the  word  will  the  meaning  of 
an  appointment  by  will  under  a  .power.  The  3d  section  (in  which 
probably  it  was  intended  to  provide  for  this  case)  extends  to  con- 
tingent interests,  but  does  not  seem  to  apply  to  property  or  interests^ 
over  which  the  testator  has  but  a  power.  The  27th  section  mi&ea  ar 
general  devise  an  execution  of  a  general  power  of  appointment ;  but 
this  does  not  enlarge  the  testator's  right  to  appoint,  but  merely  pro- 
vides what  words  shall  amount  to  an  appointment.  The  24th  sectioi^ 
provides  that  every  will  shall  be  construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  as  if  it  had  been 
executed  immediately  before  the  testator's  death,  uidess  a  contrary 
intention  appear.  Now  this  clause  includes  an  appointment  by  will- 
If,  therefore,  under  a  power  to  the  survivor  of  two  persons,  one  were, 
•  in  the  lifetime  of  the  other,  to  devise  the  estate,  the  statute  would, 
with  reference  to  that  estate,  construe  the  will  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  erf  the 
testator.  K  it  had  been  really  so  executed,  the  power  would  have 
been  duly  exercised,  and  the  statute  supplies  the  want  of  re-execu- 
tion. If,  in  such  a  case,  there  is  a  general  devise  which,  by  the  27th 
section,  would  operate  as  an  appointment,  it  seems  that  the  24th  sec- 
tion, in  conjunction  with  the  former,  will  give  to  the  general  devise 
the  effect  of  an  appointment  under  the  power  to  the  survivor  (t). 

66.  But  where  a  power  to  the  survivor  of  two  or  more  persons  ia 
confined  to  particular  objects,  it  may  still  be  thought  that  it  cannot 
be  exercised  until  the  testator  fills  the  character  in  respect  of  which 
it  is  given,  for  it  is  only  upon  the  happening  of  that  event  that  the 
power  is  to  arise.  A  man  might  not  appoint  exactly  the  same  way 
when  he  has  actually  the  power  vested  in  him,  which  he  would  do 
whilst  he  was  uncertain  whether  his  disposition  would  ever  have  any 
operation  (Ky 

(/)  Lord  Granvaie  r.  M'Neill,  7  Hare,  (A)  MacAdam  r.  Logan,  3  Bro.  C.  C. 

150.  320. 

ia)  Bifihop  of  OxoD  r.  Leighton,  3  Vera.  (0  H.  Sugd,  Wills,  S6. 

376.  (*)  !»*■  ^- 
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67.  Where  a  power  over  a  tru^  fiind  in  favour  of  children  was  given 
to  the  husband  and  wife  or  the  survivor,  and  the  husband  wrote  his 
-wife's  will,  by  which  the  power  was  professed  to  be  exercised,  which 
-she  executed  and  he  obtained  probate  of  it  after  her  death,  the  will  of 
"course  was  held  not  to  be  valid  either  as  a  joint  appointment  or  an 
appointment  by  the  husband  as  survivor  (/). 

68.  A  power  in  a  will,  in  case  either  of  two  trustees  should  decline 
to  act,  to  the  survivor  of  the  trustees,  to  appoint  new  trustees, 
authorises  the  continuing  trustee  to  appoint  new  ones ;  but  if  both 
refuse  to  accept  the  trust,  they  cannot  exercise  the  power  (m). 

69.  Formerly,  where  a  power  was  given  to  executors  to  sell,  and 
t>ne  of  them  refused  the  trust,  it  was  clear  that  the  others  could  not 
sell.  But  the  statute  of  21  Hen.  8,  c.  4,  provided  that  where  lands 
«re  willed  to  be  sold  by  executors,  and  part  of  them  refuse  to  be 
executors,  and  to  accept  the  administration  of  the  will,  all  sales  by 
the  executors  that  accept  such  administration  shall  be  as  valid  as  if 
<iil  the  executors  had  joined  (n).  But  although  one  refuse,  the 
others,  it  was  said  by  Coke,  could  not  sell  to  him,  because  he  is 
still  party,  and  privy  to  the  will  {o).  That  however  has  been  over^ 
ruled  (p),  A  refusal  may  be  proved  by  a  disclaimer  by  deed  sub- 
sequently to  the  exercise  of  the  power  by  the  other  executors.  The 
act  extends  to  copyholds  (f ). 

70.  In  such  cases  the  executors  may,  at  law,  sell  to  a  trustee  for 
themselves,  or  may  sell  to  one  of  themselves,  and  an  appointment 
accordingly  cannot  be  impeached  at  law  (r).  This  was  decided 
in  the  case  of  Mackintosh  v.  Barber,  where  a  man  devised  his 
estate,  with  the  personal  property  upon  it,  to  be  sold  as  soon 
after  his  decease  as  possible,  and  in  such  manner  as  might  be  pro- 
ductive of  the  greatest  value ;  he  then  directed  payment  of  his  debts 
tmd  of  a  legacy,  and  gave  the  residue  of  his  property  to  legatees; 
and  if  they  all  died  without  issue  under  21,  then  to  A^  By  C7,  and  Z>, 
which  four  persons  he  appointed  as  his  executors  to  see  that  every-* 
thing  was  duly  performed  according  to  his  will,  and  he  appointed  E 
and  F  as  executors,  in  addition  to  the  above  persons,  for  which  he  re- 
quested those  two  would  accept  50  /.  each,  and  he  requested  they 
would  act  as  guardians  in  conjunction  with  the  four,  for  the  care  of 
the  persons  and  property  of  his  firstr-named  legatees.  The  will  was 
proved  by  A,  J5,  and  (7,  the  other  three  having  renounced.  The 
estates  were  sold  by  the  three  to  -B,  one  of  the  executors  who  had  re- 

(Q  Mindun  v.  Minchln,  3  Jr.  Ch.  Bep.  (0)  Co.  Litt  118  a. 

167.  Ip)  MackintoBh  V.  Berber,  1  Blng.  60. 

(m)  Sharp  r.  Sharp,  2  Bam.  &  Aid.  405.  see  Ferrand  o.  Wilsan,  4  Hare,  344.            ' 

(»)  See  6  Term   Rep.  396;    Denne  r.  {q)  Peppercorn  r.  Wayman,  5  De  Gez  & 

Judge,  11  £a«t,  288;  Qilb.  on  Uses,  p.  138^  Sma.  230. 

and  n.  (4).  (r)  S.  C. 
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nounced.  Four  sets  of  deeds  were  stated  to  have  been  executed :  1. 
All  six  executors  conveyed  one  lot  to  Peter  Thomson  in  fee.  .  2. 
The  three  executors  who  had  proved,  conveyed  another  lot  to  Thom- 
son in  fee,  and  by  a  separate  deed  Thomson  declared  that  he  was  a 
trustee  for  the  executor  and  purchaser  E.  3.  By  other  deeds,  the 
three  executors  who  had  proved  conveyed  to  E  another  lot  in  fee, 
and  4.  by  other  deeds,  all  six  conveyed  to  E  (one  of  the  six)  another 
lot  in  fee.  No  such  deeds  had  really  been  executed,  but  they  were 
stated  by  the  writer  in  order  to  raise  the  several  points — 1.  Could  the 
three  who  had  alone  proved,  sell  by  themselves  ?  2.  Could  all  the 
six  join  in  a  sale  ?  3.  Could  a  conveyance  to  a  nominal  purchaser, 
being  really  a  trustee  for  another,  be  sustained?  4.  Could  the  three 
and  the  six  respectively  sell  to  one  of  themselves  who  had  renounced 
probate  ?  All  the  questions  were  answered  by  the  Court  of  Common 
Pleas  in'the  aflirmative,  and  the  Court  of  Chancery  acted  upon  their 
opinion.  Whether  such  a  sale  can  be  supported  in  equity  must 
depend  upon  the  circumstances.  In  the  above-mentioned  case  the 
Master  had  found  that  it  would  be  for  the  benefit  of  the  cestuis  que 
trust  that  the  contract  should  be  completed. 

71.  It  is  regularly  true  at  common  law,  that  a  naked  authority 
given  to  several  cannot  survive.  Therefore,  if  a  man  devise  his  lands 
to  A  for  life,  and  that  after  his  decease,  the  estate  shall  be  sold  by 
the  executors,  naming  them,  as  by  J?  and  C  his  executors,  or  by  B 
and  C,  who  are  not  named  executors,  in  that  case,  if  one  of  them  die 
during  the  life  of  Ay  the  other  cannot  sell,  because  the  words  of  the 
testator  would  not  be  satisfied  (s).  The  same  doctrine  applies  to 
powers  operating  under  the  statute  of  uses,  for  in  a  case  where  cestui 
que  use  jn  fee  before  the  statute  of  uses  willed  that  his  feoffees  A^  2?, 
and  C  should  suffer  his  wife  to  take  the  profits  for  her  life,  and  that 
after  her  decease  the  premises  should  be  sold  by  his  said  feoffees,  one 
of  the  feoffees  died,  and  then  the  wife  died,  and  the  question  was 
whether  the  survivors  could  sell,  and  it  was  ruled  that  they  could 
not  {t). 

72.  But  where  the  words  of  the  testator  can  be  satisfied,  a  court  of 
law  will  relax  this  rule.  Therefore,  if  three  or  more  executors  are 
appointed,  and  the  devise  is,  that  the  estate  shall  be  sold  by  the 
executors  generally,  there  the  survivors  may  sell,  because  the  plural 
number  of  executors  remains  (ti). 

73.  Coke  states,  that  if  a  man  deviseth  his  land  to  A  for  term  of 
life,  and  that  after  his  decease  his  lands  shall  be  sold  by  his  executors 

{»)  Co.  LittllSa;  see  Mo.  61,  pL  172;  {t)  Dy.  177,  pL  32;   and  see  Stile  v. 

and  see  Wilm.  49 ;  and  Peyton  v.  Bnry,  2  Tomaon,  Dy.  210. 

P.  Wms.  026  ;  Attorney-general  v.  Gl^,  1  (u)  Co.  Litt  3  a;  see  Dy.  177,  pL  32 ; 

Atk.  356;  Lane  v.  Debenham,  aoc.  11  Hare,  Garbland  v,  Mayot,  2  Vera.  105. 
188. 
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generally,  and  make  three  or  fonr  executors ;  and  during  the  life  of 
A  one  of  the  executors  dieth,  and  then  A  dieth,  the  other  two  or 
"three  executors  may  sell,  because  the  land  could  not  be  sold  before, 
and  the  plural  number  of  his  executors  remains.  But  if  they  had 
been  named  by  their  names,  as  by  J.  &,  J.  N,,  J.  !>.,  and  J,  G.,  his 
executors,  then  the  survivors  could  not  sell  the  same,  because  the 
words  of  the  testator  would  not  be  satisfied ;  and  he  then  states  the 
case  of  Vincent  v.  Lee.  A  devised  certain  lands  in  tail,  and  if  the 
donee  died  without  issue,  that  his  said  land  should  be  sold  by  his 
sons  in  law,  he  in  truth  having  five  sons  in  law :  One  of  them  died . 
in  the  life  of  the  tenant  in  tail,  who  afterwards  died  without  issue, 
and  then  the  four  of  the  sons  in  law  sold  the  land ;  and  it  was  ad- 
judged that  the  sale  was  good,  because  they  were  named  generally 
by  his  sons  in  law,  and  the  land  could  not  be  sold  by  them  all ;  and 
the  words  of  the  will  in  a  benign  interpretation  are  satisfied  in  the 
plural  number,  albeit  they  had  but  a  bare  authority,  but  if  they  had 
been  particularly  named  it  had  been  otherwise  (v).  Although  the 
power  in  the  above  case  was  after  the  determination  of  a  particular 
estate,  and  one  of  the  donees  of  the  power  died  during  the  particular 
estate,  and  Coke  confines  himself  to  such  a  case,  yet  the  principle 
upon  which  the  case  was  decided  applies  equally  to  a  present  power, 
and,  as  we  shall  presently  see,  the  rule  has  been  carried  even  further 
in  some  instances. 

74.  In  a  case  in  Dyer(w),  where  two  executors  were  appointed, 
and  the  devise  was,  that  the  executors  should  sell,  and  one  died,  it 
w:as  the  opinion  of  Anderson,  Windham,  and  Khodes,  that  the  sur- 
vivor could  not  sell :  Dyer  resolves  the  same  case  in  his  reading  on 
the  statute  of  wills :  ^^  A  man  willeth  that  his  executors  shall  sell  his 
lands  for  the  payment  of  his  debts ;  they  all  die  but  one ;  he  maketh 
the  sale ;  the  vendee  shall  not  have  the  land ;  contrary  the  law  if  to 
the  executors  to  be  sold  ;"  and  there  are  other  authorities  to  the 
i^ame  effect  {x).  But  cases  are  not  wanting  on  the  other  side  of  the 
question:  and  in  the  case  of  Houell  v.  Barnes,  although  it  was 
holden  that  the  executors  took  an  authority  only,  yet  Jones,  Crooke, 
and  Barkeley,  determined  that  the  survivor  could  sell(y).  But 
Jenkins  thinks  that  this  case  depends  upon  the  executors  not  being 
at  first  named  by  their  proper  names ;  and  that  they  took  qua  exe- 
cutors. He  gives  it  as  his  opinion,  that  if  a  devise  be  that  A  and  2?, 
the  executors,  shall  sell  certain  land,  and  near  the  end  of  the.  will 


(v)  Vincent  and  Lee,  Co.  Lltt.  113  a;  Jenk.  Cent.  p.  44. 

Cro.  Eliz.  26;  1  Leo.  SS5;  3  Leo.  106;  (y)  Honell  v.  Barnes,  Cro.  Car.  382, 1 

Uo.  147;  By.  177,  side  note  to  pi.  32.  Jo.  362,  pL  3,  nom.  Barnes'  case;  Anon.  2 

(w)  Dy.  210,  side  note  to  pi.  8 ;  and  see  Leo.  220,  pL  276 ;  MOward  v.  Moore,  8av. 

Qoolds.  2.   S.  C.  72 ;  and  see  Anon.  Dy.  371  b.  pi.  3. 

(x)  Lock  17.  Log^n,  1  And.  145;  see 
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the  testator  also  names  them  executors,  if  the  one  dies  the  other 
may  sell,  for  the  interest  is  annexed  to  the  executorship  by  this 
repetition  in  the  will  (z).  Mr.  Hargrave  has  endeavoured  to  esta- 
blish it  as  a  rule,  that  where  the  power  is  given  to  executors,  or  to 
persons  naminatim  in  that  charhcter,  the  survivor  may  sell,  as  the 
power  is  given  to  them  ratione  officii ;  and  as  the  office  survives,  by 
parity  of  reason  the  authority  should  also  survive  (a).  And  the 
liberality  of  modem  times  will  probably  induce  the  Courts  to-  hold 
that,  in  every  case  where  the  power  is  given  to  exectUars,  as  the  office 
survives  so  may  the  power  (^).  We  shall  hereafter  see  that  it  is 
well  established,  that  equity  will  interpose  to  prevent  the  conse- 
quences arising  from  the  extinction  of  the  power.  As  the  law  now 
stands,  it  seems, 

1.  That  where  a  power  is  given  to  two  or  more  by  their  proper 
names,  who  are  not  made  executors,  it  will  not  survive  without 
express  words: 

2.  That  where  it  is  given  to  three  or  more  generally,  as  to  **  my 
trustees,"  ^^  my  sons,"  &c.  and  not  by  their  proper  names,  the  autho- 
rity will  survive  whilst  the  plural  number  remans : 

3.  That  where  the  authority  is  given  to  *^  executors,"  and  the  will 
does  not  expressly  point  to  a  joint  exercise  of  it,  even  a  single  suiv 
viving  executor  may  execute  it ;  But, 

4.  That  where  the  authority  is  given  to  them  naminatim^  although 
in  the  character  of  executors,  yet  it  is  at  least  doubtful  whether  it 
will  survive. 

5.  But  where  the  power  to  executors  to  sell  arises  by  implication, 
the  power  will  equally  arise  to  the  survivor  (c).  ' 

I  shallclose  this  subject  with  Sir  Edward  Coke's  advice,  to  give 
the  authority  to  the  executors  or  the  survivors,  or  survivor  of  them, 
or  to  such  or  so  many  of  them  as  take  upon  them  the  probate  of  the 
will,  or  the  like  (rf). 

75.  We  shall  hereafter  see  that  a  power  to  several  to  consent  will 
cease  by  the  death  of  one  of  them. 

76.  In  a  late  case  (e),  where  a  power  of  sale  was  reserved  by  a 
settlement  to  three  trustees,  and  their  heirs,  and  there  was  a  power 
to  appoint  new  trustees,  it  was  held  that  two  surviving  trustees 
could  not  execute  the  power,  although  the  money  was  directed  to  be 


(3;)  See  Foone  o.  Blount,  Cowp.  464. 

\a)  N.  (2)  Co.  Litt.  113  a ;  but  see  Pow. 
Dev.  302-310;  where,  howeyer,  the  two 
questions,  viz.  where  executors  take  a  fee, 
and  where  if  they  take  only  an  authority, 
it  will  surriye,  appear  to  be  confounded. 

{b)  See  Forbes  o.  Peacock,  11  Mees.  & 
Wels.  630. 

(c)  S.  C* 


(d)  Co.  Litt  113  a;  see  Townsend  v. 
Whaliey,  Mo.  341,  Cro.  Eliz.  524. 

{e)  Towosend  o.  Wilson,  1  Bam.  k,  Aid. 
60S.  See  Hail  o.  Dewes,  1  Jac  189 ;  and 
Bradjbrd  v.  Belfleld,  2  Sim.  204 ;  Shtfp  r. 
Sharp,  2  Bam.  &  Aid.  405;  Ockleston  r. 
Heap,  1  Be  Gex  &  Sma.  646;  Smith  v. 
Smith,  5  Ir.  C.  R.  09,  ii^ra,  ch.  19. 
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paid  ta  the  trustees^  or  the  surviyor  or  survivors  of  them^  or  the 
executors^  administrators  or  assigns  of  such  survivor  (I).  Nor  can  a 
trustee  appointed  by  the  Court  exercise  a  power  of  sale  confided  to 
the  original  trustees,  for  such  a  power  cannot  be  transferred  by  the 
Court  {/);  but  a  power  to  consent  given  to  persons  not  in  their  indi- 
vidual character,  but  annexed  to  the  oflSce,  may  be  exercised  by  the 
trustees  for  the  time  being,  and  therefore  by  trustees  appointed  by 
the  Court  (^).     This  distinction  is  somewhat  refined. 

77.  It  was  held  at  a  very  early  period  (A)  that  if  a  man  declare 
his  will  that  B  and  (7,  his  executors,  shall  sell  his  land,  and  die,  and 
B  dies,  and  C  makes  D  his  executor,  and  dies,  and  D  sells,  this  is 
void,  for  the  trust  is  strict  In  the  absence  of  a  clear  intention,  the 
representative  of  an  executor  could  not  exercise  a  power  vested  in 
the  executor. 

78.  There  is  a  case  in  Moor,  61,  pi.  172,  in  which  one  of  the 
Judges  seems  to  have  thought  that  a  power  implying  personal  con- 
fidence would  not  even  by  express  words  pass  to  executors  of  an 
executor.  Weston  said,  "  This  is  a  special  trust  and  confidence, 
which  the  testator  put  in  those  to  whom  he  commits  the  sale ;  but 
he  .could  have  no  trust  or  confidence  in  those  whom  he  did  not  know, 
and  he  could  not  know  what  persons  his  executors  would  make  their 
executors."  The  other  Judges,  however,  differed  from  him  upon 
this,  as  the  power  was  expressly  given  to  the  executors  of  the  exe- 
cutors, though  all  concurred  that  the  authority  being  joint,  was  de- 
termined by  the  death  of  one  (z). 

79.  In  the  modem  case  of  Mansell  v.  Mansell  (A),  the  point  was 
again  agitated  whether  a  power  could  be  given  to  an  unknown  person 
or  class,  as  to  the  heirs  of  a  living  man,  after  his  death.  Wilmqt 
said  the  objection  went  too  far,  for  it  struck  at  all  authorities 
coupled  with  interests.  For  suppose  an  estate  to  A  and  his  heirs, 
upon  trust  to  convey  to  such  woman  as  B  shall  marry  with  the  con- 
sent of  his  heirs,  there  the  estate  will  draw  the  trust  along  with  it, 
and  there  is  as  much  personal  confidence  put  in  the  one  case  as  in 
the  other.  Nay,  there  is  a  greater,  for  if  he  should  sell  the  estate 
for  a  valuable  consideration  to  a  purchaser  without  notice,  the  estate 
is  lost.  It  would  be  an  objection  against  creating  any  trusts  which 
would  last  longer  than  the  lives  of  the  persons  trusted.  There  is  a 
necessity  for  trusting  persons  who  cannot  be  personally  known,  in 
order  to  effectuate  men's  intentions  in  the  exercise  of  that  dominion 

(/)  Newman  v.  Warner,    1  Sim.  N.  S.,  (h)  Bro.  Abr.  Testam.pl.  1,  citing  19  H. 

467 ;  see  13  &  U  Vict.  c.  60 ;  15  &  16  Vict.  8,  0.    See  before  Manaell  v.  Mansell. 

c  65;  23  &  24  Vict,  c.  145,  s.  27.  (i)  16  Ves.  46,  46,  per  Sir  W.  Grant. 

(ff)  Byam  v.  Byam,  19  Beav.  58 ;  Bart-  (A)  Wilm.  Notes,  36,  infra. 
ley  V,  Bartley,  3  Drew.  884. 

(I)  As  to  powers  to  consent y  »ee  fosty  eh.  6,  sect.  3. 
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which  the  law  gives  them  over  their  properties.  There  is  nothing 
absurd  in  trusting  persons  not  known ;  nothing  incongruous  or  re-* 
pugnant  to  the  rules  of  law.  If  there  was^  the  uniting  an  authority 
with  an  interest  could  not  legitimate  it,  because  it  does  not  remove 
the  objection,  which  is,  that  I  do  not  personally  know  whom  I  trust. 
The  case  in  Moor  61  is  directly  in  point,  that  a  confidence  or  autho- 
rity may  be  committed  to  persons  who  cannot  be  known  to  the  party. 
Nothing  can  be  more  personal  than  the  selling  an  estate,  and  dis- 
j)oeing  of  the  money  for  the  good  of  the  testator's  soul,  and  the 
instances  there  put  of  a  sale  by  a  person  to  be  i^pointed  by  his 
wife,  by  the  right  heirs  of  A,  or  by  the  Mayor  of  London,  prove  the 
same  position  even  in  case  of  a  naked  authority.  This  shows  a  man 
may  trust  persons  he  does  not  know ;  if  nothing  illegal,  then  inten- 
tion ought  to  take  place ;  it  is  not  giving  a  surviving  or  descendible 
quality  to  a  naked  authority,  but  it  is  a  special  designation  and  de- 
scription of  the  persons  to  whom  the  power  is  given  upon  the  death 
of  the  persons  expressly  named.  A  personal  estate  has  no  descendible 
quality  in  it.  It  cannot  be  made  to  descend  to  an  heir  at  law,  but 
it  may  be  given  to  an  heir  at  law  by  a  special  description.  Devise 
of  personal  estate  to  the  heirs  of  A  is  good,  or  to  ^  and  his  heirs, 
during  the  life  of  B ;  so  a  power  may  be  devised  with  consent  of  the 
heirs  of  A,  It  might  be  so  given  in  the  first  instance,  it  may  be 
given  so  eventually,  and  though  given  to  heirs  of  persons  particu- 
larly named,  yet  it  is  the  same  as  if  after  their  deaths  the  heirs  of 
any  other  person  had  been  named ;  and  though  in  this  case  they  are 
named  as  if  intended  to  take  by  descent,  yet  it  must  take  effect 
according  to  the  legal  operation  by  descent  where  it  can,  by  special 
description  where  it  cannot,  as  in  the  estate  pttr  autre  vie.  It  is 
then  said  this  power  may  devolve  on  infimts,  idiots,  or  lunatics,  or 
such  a  number  of  female  heirs  as  will  make  their  agreement  very 
improbable  and  equivalent  to  a  disability.  This  is  an  objection  to 
authorities  coupled  with  interests,  as  weU  as  to  mere  naked  autho- 
rities ;  the  disability  is  the  same,  but  it  is  no  reason  against  the 
creating  such  a  power  that  by  an  accident  it  cannot  be  exerdsed. 
If  the  party  expressly  named  becomes  disabled,  it  introduces  a  sus- 
pension of  the  power ;  as  the  death  of  the  party  would  totally  take 
it  away,  a  temporary  disability  would  suspend  it. 

80.  Sir  W.  Grant  observed  that  though  it  seems  very  incongruous 
and  inconsequential  to  extend  to  unknown  and  unascertained  per- 
sons the  power  which  personal  knowledge  and  confidence  had  in- 
duced the  testator  to  confide  to  his  original  trustees,  yet  a  judge  is  not 
authorised  to  strike  these  words  out  of  the  will,  though  he  may  think 
it  not  improbable  that  they  were  introduced  into  the  particular  clause 
by  inadvertence  and  mistake  ;  nor  can  a  power  given  be  controlled 
by  the  reason  assigned.     The  assigned  reason  may  aid  the  construe- 
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tion  of  dottbtM  words,  but  cannot  warrant  the  rejection  of  words 
that  are  clear  {I). 

81.  Although  a  power  of  selection  be  given  to  the  repre$ent€Ktive$ 
of  a  trustee  by  ei^press  words,  yet  it  will  be  strictly  confined  to  those 
who  answer  Ae  precise  description. 

Thus  in  Cole  v.  Wade  (tk),  real  and  personal  estate  were  by  will 
g^ven  to  two  trustees  who  were  appointed  executors,  their  executors, 
administrators  and  assigns,  for  the  benefit  of  stick  relations  of  the 
testator  as  the  trustees  and  executors  in  their  discretion  should  think 
proper.  And  it  was  declared  that  the  disposition  should  be  entirely 
in  the  discretion  of  the  said  trustees  and  executors,  and  the  heirs, 
executors  and  administrators  of  the  survivor  of  them;  and  the 
testator  gave  power  to  his  trustees  and  executors,  and  the  survivor 
of  diem,  and  the  heirs,  executors  and  administrators  of  such  survivor, 
to  sell  or  mortgage  the  estates ;  and  the  trustees  (by  name),  or  the 
iNirvivor  of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  were  to  convey  and  pay  the  whole  to  the  relations  within 
fifteen  years.  The  surviving  trustee,  by  his  will,  devised  the  first 
testator's  real  estate  to  A  and  B,  their  heirs  and  assigns,  and  his 
personal  estate  to  them,  their  executors,  administrators  and  assigns, 
upon  the  trusts  of  the  first  will,  and  appointed  them  his  trustees  for 
that  specific  purpose  only.  It  was  held  by  Sir  W.  Qrant,  and  that 
opinion  was  approved  of  by  Lord  Eldon(n),  that  A  and  B  were  not 
authorised  to  execute  the  discretionary  power  given  by  the  first  will. 
The  Master  of  the  Soils  conceived  that  wherever  a  power  is  of  a 
kind  that  indicates  a  personal  confidence,  it  must  primA  facie  be 
understood  to  be  confined  to  the  individual  to  whom  it  is  given,  and 
will  not,  except  by  express  words,  pass  to  others  to  whom,  by  legal 
transmission,  the  same  character  may  happen  to  belong.  In  this 
case,  the  power  not  only  implied  personal  confidence,  but  that  was 
the  declared  ground  upon  which  it  was  given,  and  therefore  if  there 
was  nothing  else  in  the  case,  he  should  not  feel  himself  entitled  to 
construe  this  power  to  belong  to  any  trustees  and  executors  but  the 
two  individuals  who  were  originally  so  appointed.  But  it  was  said, 
the  testator  had  in  express  words  given  the  power  not  only  to  the 
original  trustees,  but  to  the  heirs,  executors  and  administrators  of 
the  survivor  of  them ;  and  certainly  nothing  could  be  more  express 
than  the  declaration  that  everything  relating  to  this  disposition 
should  be  entirely  in  the  discretion  of  his  trustees,  and  the  heirs, 
executors  and  administrators  of  the  survivor.  He  then  held,  that 
A  and  B  did  not  answer  the  character  of  heirs  and  executors  of  the 
first  testator.     They  were  not  his  heirs.     The  testator  had  not  said 

(0  16  Ves.  45,  46.  2  Sim.  265,  and  the  observations,  t'l^/ra.    * 

(m)  16  Ves.  27 ;  see  Bradibrd  v.  Delfield,  (n)  Walter  r.  Maande,  19  Ves.  424. 
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that  the  words  were  to  be  understood  in  the  same  sense  as  in  the 
limitation  of  an  estate,  and  import  that  the  person  taking  the  trust 
estate  should  also  exercise  the  discretionary  power ;  and  that  could 
not  be  what  he  meant.  By  so  limiting  the  power  he  put  it  in  the 
power  of  the  trustees  to  pass  it  by  devise,  or  in  any  other  manner  in 
which  real  estate  could  be  conveyed ;  but  he  could  not  mean  that 
whatever  would  be  an  alienation  of  the  estate,  should  be  a  transfer 
of  the  power.  In  Hiq  execution  of  the  trust  they  might  have  occar 
sion  to  sell  the  whole  estate,  but  would  the  power  pass  from  them 
and  go  to  the  vendee  ?  (I).  The  power  was  not  appendant  to  the 
estate,  by  itself  it  was  incapable  of  alienation,  and  it  is  only  quasi 
persona  designata  that  it  could  go  to  the  heir.  A  and  B  did  not 
answer  that  description.  The  power  therefore  was  not  vested  in 
them.  Whether  in  any  sense  they  could  answer  the  description  of 
executors  of  the  surviving  trustee,  with  whose  own  property  they 
were  not  to  intermeddle,  it  was  not  material  to  determine,  for  by 
themselves  the  executors  could  not  exercise  any  portion  of  the 
power. 

This  is  an  important  case.  The  decision  was  that  a  devisee  of  the- 
surviving  trustee  was  not  his  heir  within  the  meaning  of  the  power. 
The  doubt  was  whether  the  executor  of  the  surviving  trustee,  who 
was  confined  to  the  assets  of  the  first  testator,  was  his  (the  trustee's) 
executor  within  the  meaning  of  the  power.  If  it  had  been  necessary 
to  decide  the  point,  it  would  probably  have  been  held  that  he  was, 

82.  A  further  doubt  was  stated  in  the  judgment.  It  was  said 
that  the  original  trustees  and  executors  were  the  same  persons.  All 
the  real  and  personal  estate  were  vested  equally  in  them,  yet  all 
the  directions  about  the  distribution  of  the  residue  proceed  upon 
the  supposition  that  the  same  persons  are  to  select  the  objects  and 
settle  the  proportions  in  which  they  are  to  take.  But  if  the  real 
estate  is  to  go  to  one  and  the  personal  estate  to  another,  he  had  left 
it  entirely  uncertain  how  the  power  was  to  be  executed.  Now  the 
clauses  in  the  will  were  inaccurately  framed,  but  it  can  hardly  admit 
of  doubt  that  a  power  over  real  and  personal  estate  actually  given  to 
two  persons,  to  be  exercised  by  them  and  the  survivor  of  them,  and 
the  heirs,  executors  or  administrators  of  the  survivor  of  them,  may 
be  exercised  as  expressly  directed,  for  although  the  heir  and  per- 
sonal representative  may  be  different  persons,  yet  those  persons  will 
answer  the  description  in  the  power,  and  would  jointly  be  enabled 
to  exercise  it. 

83.  Where  the  discretionary  power  is  to  trustees,  their  heirs,  &c., 

(I)  In  the  ease  supposed  the  estate  would  be  discharged  from 'the  trust,  but  the  money 
in  the  hands  of  the  trustees  would  be  liable  to  it»  and  the  power  over  ^Aaf  would  still  remain 
in  the  trustees. 
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yet  if  there  is  no  power  to  appoint  new  trustees,  and  a  new  trustee 
is  appointed  by  the  Court  of  Chancery  upon  one  of  the  original 
trustees  declining  to  act,  the  power  is  at  an  end,  as  it  could  not  be 
assigned  over  (o).  The  case  of  Cole  v.  Wade  was  a  mixed  case ;  the 
trustees  had  the  legal  estate,  which,  of  course,  they  could  transfer,  and 
also  a  discretionary  power,  which  it  was  held  they  could  not  transfer, 
A  mere  power  cannot  be  transferred  by  the  donee  by  act  inter  vivos  or 
by  wilL  Where  trustees  take  the  legal  estate  simply  upon  trust,  e.g., 
to  sell,  the  case  admits  of  a  different  view ;  although  the  testator 
speaks  of  his  trustees,  yet,  as  the  legal  estate  survives,  and  the  trusts 
bind  it,  the  survivor  can  exercise  the  trust  {p).  But  where  the  trust 
is  limited  to  the  trustee  and  his  heirs,  he,  of  course,  cannot  constitute 
another  a  trustee  by  conveyance  (q).  And  it  was  held  in  the  case 
of  Cooke  17.  Crawford  (r),  that  in  such  cases  the  devisees  of  the 
trustee  cannot  execute  the  trust,  but  that  the  trustee  should  have 
permitted  the  estate  to  descend.  But  this  decision  has  not  been 
approved  of,  and  is  not  to  be  carried  further.  Therefore  where  the 
trust  is  reposed  in  assigns,  it  has  been  held  and  appears  now  to  be 
settled  that  the  devisees  of  the  surviving  trustee  are  capable  of 
executing  the  trusts  («).  Wljere  the  trust  was  not  extended  to 
assigns,  the   title   under  a  devisee  of  the   trustee   has  in  several  . 

instances  been  decided  not  to  be  a  marketable  one  (/).    The  survivor  L^ 

of  two  trustees  in  fee  may,  of  course,  sell,  although  there  is  a^discre-  Q 

tion  to  ^ell  or  mortgage  (m),  and  a  mortgage  in  fee  to  two  with  a 
power  to  them,  their  heirs  or  assigns,  to  sell  and  give  receipts  and 
pay  the  mortgage  money,  enables  the  survivor  to  sell  {x).  Where  the 
legal  estate  is  conveyed,  trustees  substituted  by  the  Court  can  sell 
under  the  trust  and  give  a  receipt  for  the  purchase  money  (^). 

84.  In  Ellison  v,  Ellison  (z),  in  a  voluntary  settlement  a  power 
was  given  to  the  trustee,  his  executors  or  administrators,  to  sell  the 
property,  and  divide  the  produce  in  a  manner  different  from  the 
previous  trusts  declared.  There  was  a  power  of  revocation  and  new 
appointment.  The  trustee  re-assigned  the  property  to  the  settlor, 
and  the  deed  was  held  not  to  defeat  the  settlement.  Lord  Eldon 
said  the  only  difficulty  was,  that  the  declaration  of  the  trusts  in  the 

(o)  Attarney-Gcneral  v.  Doyley,  4  Viik  Saloway  v.  Strawbridge,  1    Kay  &  John. 

Ab.  4S5;    7   Ves.    5S   n.;    see   10  Vea.  371,  7  De  Gex,  Mac.  &  Gor.  694;  HaU  v. 

44.  47;    and    see  Ambl.    710;    Hibbard  May,  3  Kay  &  Jobn.585;  Aghton  v.  Wood, 

V.  Lamb,  Ambl.  309.    13  &  14  Vict.  c.  60,  3   Sma.   &   Giff.    436,   contra.     And    see 

infra,  Ocklestoo  v.  Heap,  1  De  Gez  &  Sma.  640; 

(p)  Lane  v.  Debenbam,  11  Hure,  188.  Mortioier  v.  Ireland,  6  Hare,  19Q. 

Iq)  Bradford  v.  Belfield,  2  Sim.  264.  (u)  Laner.  Debenbam,  11  Hare,  188. 

(r)  13  Sim.  91.  (x)  Hind  v.  Poole,!  Kay  &  Jobn.38d, 

(#)  Titley  v.  Wolstenbolme,  7  Beav.  42S.  a  case  free  from  all  doubt. 

{t)  Wilson  V.  Bennett,  5  De  Gex  k  Sma.  (y)  Drayson  v.  Pocock,  4  Sim.  283. 

475;  Macdooald  o.  Walker,  14  Beav.  6o6 ;  (z)  6  Ves.  656. 
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first  instrument  could  not  be  executed^  the  second  instrument  being 
allowed  to  have  effect  It  was  said^  he  observed,  that  a  power  was 
placed  in  the  trustee,  his  executors  and  administrators,  not  his 
assigns,  if  in  sound  discretion  thought  fit,  to  sell,  and  to  give  a  larger 
interest  to  the  younger  children  than  they  would  otherwise  take.  If 
the  trustee  had  not  after  the  re-assignment  that  discretion  still  vested 
in  him,  he  thought  it  would  not  be  in  the  executors  of  the  settlor 
[who  was  dead],  and  it  could  not  be  exercised  by  the  court,  though 
in  general  cases  trusts  will  not  fail  by  the  failure  of  the  trustee. 
But  though  the  effect  would  be  to  destroy  the  power  of  the  trustee, 
which  he  strongly  doubted,  yet  he  did  not  know  that  it  would 
destroy  the  other  interests,  and  he  decided  that  the  general  trusts 
remained. 

85.  Notwithstanding  the  doubt  expressed  by  Lord  Eldon,  it  would 
perhaps  be  held  in  such  a  case  that  the  power  could  not  be  executed 
by  the  trustee  who  had  relinquished  that  character.  This  has  since 
been  decided  in  a  case  where  one  of  two  trustees  with  a  discretionary 
power  executed  a  deed,  whereby,  after  reciting  his  desire  of  no  longer 
acting  as  a  trustee,  he  joined  in  an  informal  appointaent  of  a  new 
trustee,  and  after  the  lapse  of  several  years,  upon  being  indemmfied, 
concurred  in  exercising  the  power ;  it  was  held  that  the  power  was 
not  duly  executed,  as  the  retiring  trustee  no  longer  had  the  power. 
Even  if  he  was  still  a  trustee,  it  was  considered  that  he  acted  as  a 
formal  party,  and  did  not  exercise  the  discretion  originally  reposed 
in  him  (a). 

86.  Whether  a  power  extends  to  all  the  persons  entitied  under 
the  instrument  creating  it,  or  only  to  some  in  particular,  depends 
not  upon  the  place  where  the  power  is  inserted,  but  upon  the  fair 
construction  of  the  whole  instrument  taken  together  (6),  and  of 
course  a  power  may  be  given  to  a  man  and  his  assigns,  which  would 
pass  with  his  interest  through  any  number  of  assignments  (c). 


87.  Technical  words  are  so  essential  to  the  creation  of  estates  by 
deed,  and  tiieir  import  is  so  generally  understood,  that  a  question 
rarely  arises  upon  a  deed,  whether  a  party  take  an  actual  estate,  or 
only  a  power.  In  the  case  of  Keene  v.  Deardon  {d),  it  appeared, 
that  estates  were  conveyed  to  the  use  of  trustees,  and  their  heirs, 
in  trust,  with  the  consent  of  the  parties  interested,  to  sell  the  in- 
heritance in  fee,  and  apply  the  money  upon  trusts ;  but  it  was  pro- 
vided that  until  the  inheritance  should  be  sold,  the  rents  should  be 
received  by  the  persons  who  would  have  been  entitied  thereto  if 

(a)  liBiicashire  o.  Lancashire,  S  Pliill«  poit, 
657.  \d)  8  East,  248 ;  see  Watson  v,  WalUiam, 

{b)  See  2  Sir.  961, 12  Ea»^  445.  2  Adol.  &  £11.  485,  et  infra,  ch.  19. 
(c)  How  V.  Whitfield,  1  Ventr.  388,  389, 
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Ae  deed  had  not  been  executed.  It  was  determined  that  the 
trofitees  took  the  legal  fee,  but  the  counsel  entered  into  an  argu- 
ment of  flome  length,  to  show  that  they  took  a  power  only — a 
doctrine  utterly  snbveraiye  of  all  received  notions  on  this  branch 
of  the  hiw  of  real  property.  The  proviso  as  to  the  receipt  of  the 
rents  and  profits  is  similar  to  that  inserted  in  mortgages,  that  the 
mortgagor  shidl  receive  the  rents  until  default  is  made  in  payment 
of  the  mortgage-money;  which  clearly,  at  most,  makes  him  but 
tenant  at  wilL  The  proviso,  in  truth,  operates  as  a  declaration  of 
trust,  and  every  eesiui  fue  trust  in  possession  is  as  tenant  at  will 
to  his  trustee.  But  even  if  such  a  proviso  were,  in  defiance  of  all 
prin<dple,  admitted  to  have  any  ieg€U  operation,  yet  upon  what 
ground  could  it  be  argued  that  this  proviso  would  convert  the 
prior  legal  estate  of  inheritance,  created  with  proper  technical  words, 
into  a  mere  power  ?  It  would  surely  be  more  consistent  to  say, 
that  the  persons  named  in  the  proviso  would  have  a  power  of  entry 
till  sale,  or  defieiult  in  payment,  &o.  However,  it  is  quite  clear  that 
provisos  like  these  have  no  other  than  an  equitable  operation. 

88.  In  a  case  in  Ireland  (e),  a  recovery,  in  which  A  and  B  were 
the  recoverors,  was  declared  to  enure,  to  the  intent  to  let  in  several 
debts  as  charges  on  the  estate.  And  upon  trust  that  A  and  By  and 
the  survivor  of  them,  and  his  heirs,  should  forthwith,  or  as  soon  as 
conveniently  might  be,  with  the  consent  of  the  tenant  in  tail,  and  after 
his  decease,  of  their  own  iree  will,  by  sale  or  mortgage  of  the  estates, 
or  a  competent  part  thereof,  ridse  sufficient  money  to  pay  the  debts 
and  interest,  and  expenses;  with  a  declaration  that  the  trustees' 
receipts  should  be  discharges,  and  after  payment  of  the  debts,  &c, 
**  upon  trust,  to  hand  over  the  residue  of  the  money  arising  from  such 
sales  or  mortgages,  if  any,  to  the  tenant  in  tail,  his  executors  and  ad- 
ministrators, and  subject  to  the  aforesaid  power  of  altering  or  mort- 
gaging, so  granted  to  the  said  A  and  B,  the  said  estates,  or  such  of 
them  as  shall  remain  unsold,  to  enure  to  the  use  of  the  tenant  in 
tail,  his  heirs  and  assigns  for  ever."  It  was  contended,  upon  a  trial 
in  ejectment,  that  the  use  resulted  to  the  tenant  in  tail,  and  that  the 
trustees  took  a  power  only.  Mr.  Baron  George  reserved  the  point, 
and  the  Court  of  Exchequer,  after  argument,  determined  that  the 
legal  estate  was  conveyed  to  the  trustees,  and  remained  still  in  them 
to  enable  them  to  execute  the  trust. 


89.  It  remains  to  observe,  that  no  particular  solemnities  were 
formerly  by  law  required  to  the  execution  of  powers.  It  rested  in 
the  breast  of  the  person  creating  a  power  to  impose  such  ceremonies 
as  he  thought  proper.     A  power  miffht  be  reserved  to  be  executed 

(e)  Eyre  v.  TitUm,  Excheq.  1815,  MS. 
14  -H 
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by  a  simple  note  in  writing  (/),  or  by  vnll  unattested,  or  attested 
by  only  one  or  two  witnesses,  and  this  although  the  subject  over 
which  it  rode  was  real  estate.  In  the  early  case  of  Day  and 
Thwaites  {ff\  where  Thwaites  made  a  settlement  to  the  use  of  his 
children,  as  he  should,  by  any  writing  under  his  hand  and  seal, 
testified  by  two  credible  witnesses,  appoint:  and  he  afterwards 
made  a  will  with  but  two  witnesses ;  and  two  witnesses,  as  it  was 
observed,  were  not  enough  by  the  statute  to  make  it  a  good  wilL 
The  question  was,  whether  this  being  void  as  a  will  by  the  statute, 
should  be  yet  a  good  declaration  of  the  trust,  and  an  execution  of 
the  power :  and  it  was  held  by  Lord  Chancellor  Jeffireys  to  be  so. 
And  Mr.  Baron  Powell,  in  a  later  case,  thought  the  Court  of  Equity 
did  very  well  in  decreeing  it  to  be  good.  For  though  it  were  not 
effectual  in  all  points  (as  it  was  intended)  as  a  will,  yet  it  was  a 
writing  which  had  all  the  circumstances  required  by  the  power; 
and  therefore  he  saw  no  reason  to  question  whether  it  were  good. 
And  as  such  a  power  might  be  reserved  indirectly  under  a  general 
description,  so  it  might  be  directly  authorised :  therefore  a  power 
to  appoint  real  estate  by  will  attested  by  two  witnesses  was  valid  (h), 
and  the  words  "  any  writing  in  the  nature  of  a  will,"  were  held  to 
mean  the  same  as  a  will  (z).  But  of  course  a  man  could  not  reserve 
such  a  power  to  himself  by  his  own  will  (A),  for  that  would  have 
been  simply  an  evasion  of  the  statute  of  frauds. 

90.  But  these  rules  and  distinctions  apply  only  to  wills  made 
before  the  Ist  January  1838  (/):  for  as  to  wills  made  after  that 
day,  although  in  exercise  of  any  power,  they  are  made  void  unless 
.  signed  by  the  testator  in  the  presence  of  at  least  two  witnesses, 
according  to  the  provisions  of  the  1  Vict.  c.  26.  If,  however,  the 
will  be  executed  as  the  act  directs,  it  will  now  be  valid,  notwith- 
standing it  shall  have  been  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solemnity  (m).  We  shall  have  occasion  to  consider 
the  operation  of  this  act  in  another  place.  And  now,  by  an  act 
which  received  the  Royal  assent  on  the  13th  August  1859,  it  is 
enacted  that  a  deed  thereafter  executed  in  the  presence  of  two  or 
more  witnesses  in  the  manner  in  which  deeds  are  ordinarily  executed 
and  attested,  shall,  so  far  as  respects  the  execution  and  attestation 
thereof,  be  a  valid  execution  of  a  power  of  appointment  by  deed  or 
by  any   instrument  in  writing   not  being  testamentary,  notwith- 

(/)  Vide  %r\fira.  Gullan  r.  Grove,  26  Beav.  64. 

iff)  3  Cha.  Ca.  69.  03 ;  see  2  Vera.  80.  (k)  Uabergham  v.  Vincent,  S  Ve«.  204; 

(h)  Wilkes  v.  Holmes,  9  Mod.  485 ;  see  Johnson  v.  Ball,  5  De  Gex  &  Sma.  85. 

10  Ves.   237.  268 ;    GoodUl  v.  Brigham,  (/)   1  Vict  c.  26,  s.  34 ;  u^fira,  ch.  7, 

1  Bos.  &  PuU.  192;    and  see  9  Mod.  485,  s.  3. 

486.  (m)  Sect.  9, 10. 

(t)  Longford  v.  Eyre,  1  P.  Wms.  740; 
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:  standing  it  shall  have  been  expressly  required  that  a  deed  or  instru- 
ment in  writing  made  in  exercise  of  such  power  should  be  executed 
or  attested  with  some  additional  or  other  form  of  execution  or 
attestation  or  solemnity:  but  this  provision  is  not  to  operate  to 
defeat  any  direction  in  the  instrument  creating  the  power  that  the 
consent  of  any  particular  persons  shall  be  necessary  to  a  valid  exe- 
cution^ or  that  any  act  shall  be  performed  in  order  to  give  validity 
to  any  appointment,  having  no  relation  to  the  mode  of  executing 
and  attesting  the  instrument,  and  nothing  contained  in  the  act  is  to 
prevent  Itedonee  of  a  power  from  executing  it  conformably  to  the 
power,  by  writing  or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordinary  deed,  but  to  any  such  execution  of  ,a  power 
this  provision  will  not  extend  (n).  This  permissive  power  will,  it  is 
hoped,  remove  all  difficulty :  unwilling  as  the  writer  has  always  been 
to  interfere  with  the  free  disposition  of  men's  property,  yet  he  was  at 
length  induced  to  submit  this  measure  to  parliament.  It  enables  a 
donee  of  a  power  with  two  witnesses  to  execute  a  power  where  a 
deed  is  required,  by  any  common  deed,  just  as  if  he  had  the  interest 
instead  of  merely  a  power. 


SECTION   II. 

OF  THE  INSTRUMENTS  BY  WHICH  POWERS  MAY  BE  CREATED. 


1.  Power  to  lease  in  bargain  and  sale^  or 
covenant  to  stand  seised^  is  void. 

9.  Unless  to  an  individual  named,  with 
consideration. 

5.  But  a  power  of  revocation  may   he 

reserved. 

6.  And  all  powers  in  feoffments,  ^c. 

7.  Conveyance  to  and  to  the  use  of  A,  with 

poiocr  of  revocation,  a  legal  power. 


13.  Conveyance  to  and  to  the  use  of  A, 

vests  the  legal  fee. 

14.  Devises  may  be  to   uses  upon  which 

statute  of  uses  will  operate, 

16.  Seisin  should   be  commensurate  with 

the  uses. 

17.  Where    powers    are    authorised     by 

articles. 


1.  A  POWER  of  appointment  or  revocation  may  be  reserved  either 
in  the  body  of  the  deed,  or  by  indorsement,  before  the  execution  of 
it(«),  or  by  a  deed  of  even  date  with  the  settlement;  and  there 
need  not  be  any  counterpart  of  the  deed(^).  And  although  the 
power  be  interlined,  yet  it  will  be  good,  in  the  absence  of  evidence, 
to  show  that  the  interlineation  was  made  after  the  execution. 


(n)  22  &  23  Vict,  c.  35,  s.  12.  (6)  Fitz  v.  Smallhrook,  1  Keb.  134;  and 

(a)  Oiiffin  u  Stanhope,  Cro.  Jac.  456.      see  3  Clia«  Ca.  83,  119. 
See  Outon  v.  Weekes,  2  Keb.  809. 
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2.  We  are  never  to  loee  sight  of  the  origin  of  power&  And  here 
we  must  recur  to  the  distinction  taken  in  a  previous  page^  between 
<x>nve7ancefl  operating  by  transmutation  of  possession,  and  convey- 
ances which  have  not  that  operation.  For  as  to  the  latter,  one  of 
those  assurances,  namely,  a  bargain  and  sale,  can  only  be  sustained 
by  a  valuable  consideration,  A  power  in  such  a  conveyance  to  lease 
to  any  man,  although  for  a  valud[>le  considerataon  to  be  paid  or 
rendered,  is  too  general,  and  therefore  void.  Equity,  before  the 
statute  of  uses,  would  not  sanction  so  indefinite  an  executory  agree- 
ment ;  and  therefore  the  statute  could  never  attach  on  the  estates 
attempted  to  be  created  under  such  a  contract.  To  the  validity  of 
the  other  of  those  assurances,  viz.  a  covenant  to  stand  seised,  a  good 
consideration  is  essential,  and  a  proviso  to  lease  to  any  one,  is  for  the 
same  reason  also  void ;  nor  is  it  any  argument  in  favour  of  a  lease 
under  such  a  power  that  it  is  granted  to  some  person  within  the  con- 
sideration of  blood  {c) ;  because  by  reason  of  its  generality,  the  power 
was  void  at  the  time  the  deed  was  executed. 

3.  But  it  seems  dear,  that  a  power  may  be  reserved  in  a  bargain 
and  sale  to  grant  a  lease  to  a  person  from  or  on  behalf  of  whom  a 
valuable  consideration  moved  at  tiie  execution  of  the  deed(<f).  So 
a  power  may  be  reserved  in  a  eov^iant  to  stand  seised  to  grant  a 
lease  to  a  person  named  in  the  deed,  and  within  the  consideration  of 
blood  or  marriage,  although  such  a  lease  cannot  be  granted  where  a 
general  power  is  reserved  to  lease  to  any  man  (^). 

4.  Mr.  Cruise  has  observed  in  his  valuable  Digest,  that  the  usual 
powers  of  leainng  given  in  modem  settiements  may  be  valid  though 
inserted  in  a  bargain  and  sale,  or  covenant  to  stand  seised,  as  it  is 
always  required  tiiat  the  best  and  most  improved  rent  should  be  re- 
served, and  a  lessee  is  a  purchaser  for  a  valuable  consideration  (y*). 
Now  it  is  certainly  clear,  that  a  reservation  of  rent^  even  a  pepper- 
corn, is  a  sufficient  consideration  to  support  a  bargain  and  sale. 
But  tiiis  does  not  altogether  remove  the  difficidty.  In  a  covenant 
to  stand  seised,  it  might  be  a  question  whether  a  lease  for  any  other 
consideration  than  that  of  blood  or  marriage  would  be  valid.  And 
upon  both  assurances  the  question  still  remains,  whether  the  gene- 
rality of  the  power  does  not  render  it  void,  and  whether  the  con- 


(c)  Mildma.y'seaae,!  Hep.  176;  Mo.  144, 
S.  C;  cited  Goulds.  ]7d,pL  IDS.  nom.  Shsr* 
rington'seaM;  aiMliee  Mo.  d73;  Cross  o. 
Faustenditch,  Cro.  Jac.  180;  8.  C.  8  Ro^ 
Abr.  260,  (A)  pi.  1 ;  Dorothy  Chute's  case, 
1  Lev.  80;  8.  C.  1  Keb.  54,  nom.  Lady 
Dacre  r.  Haae! ;  Prince  v.  Green,  cited  1 
Cha.  Ca.  lei ;  3  Cha,  Ca.  91 ;  Baynes  r. 
Bdson,  Raym.  247 ;  Kne  r.  Pine,  2  Keb, 
800;  and  see  Cary,  p.  22;  GoodtiUe  v. 


Prttoe,  Fitag.  290. 

(<!)  See  and  consider  Parsons  v.  Mills, 
2  Ro.  Abr.  786  (M.)  ;  Mo. 547. 

(e)  Mildniay's  case,  1  Rep.  175  ;  Good* 
title  V.  Pettoe,  Fitzg.  209;  2  Bam.  10,  90, 
142;  2  Str.  984.  See  a  dictum  by  Lord 
Chief  Justice  Raymond,  infra;  and  Perrot's 
case,  Mo.  368. 

(/)  4Cnii60>Dig.322. 
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deration  ought  not  to  moTe  fiM>m  die  leasee,  or  become  a  debt  due 
firom  him  at  the  time  of  the  execution  of  the  deed  creating  the 
power,  or  at  least,  whetber  the  conaideration  ought  not  to  be  asoer- 
fUiined  and  fixed  in  the  deed,  aldiough  it  should  not  be  made  ob%a« 
torj  on  faim  to  accept  a  lease.  The  affirmative  would  seem  to  follow 
£rom  the  decided  cases;  and  Chief  Baron  Oilbert  has  observed, 
^  that  no  use  can  arise  in  this  case ;  for  where  the  persons  are  alUn 
geiher  uncertain,  and  the  terms  unknown,  there  can  be  no  consideration, 
and  for  which  reason  the  former  estates  raised  upon  good  oonsidera- 
tion  cannot  by  such  lessees  be  defeated  ^^  (^).  If  such  leases  were  to 
be  supported,  it  might  on  the  same  ground  be,  argued,  tiiat  contin* 
gent  uses  to  persons  not  in  esse  could  be  raised  on  a  bargain  and 
sale,  provided  they  paid  a  conaideration  when  bom.  Besides,  powers 
<x>uld  not,  under  any  construction,  be  reserved  on  a  bargain  and  sale 
to  any  but  the  bargainor,  as  the  consideration  must  be  paid  to  him 
in  order  to  raise  the  use. 

5.  It  is  clear,  however,  that  a  general  power  of  revocation  may  be 
reserved  eitiier  on  a  bargain  and  sale,  or  a  covenant  to  stajnd  seised  (A), 
and  in  Goodtitie  v.  Pettoe(e),  Chief  Justice  Raymond  expressed 
an  opinion,  that  a  power  might  be  given  in  a  covenant  to  stand 
seised,  to  appoint  the  use  in  fiiivour  of  any  of  the  covenantor's  re- 
lations, in  consideration  to  continue  the  estate  in  the  family  of  the 
covenantor;  and  tiiat  it  might  be  averred  after  the  appointment,  that 
he  to  wh<Hn  the  use  was  appointed  was  of  the  blood  of  the  cove* 
nantor.  As  a  general  power  of  appointment  is  tantamount  only  to 
an  estate  in  fee,  it  might  perhaps  originally  have  been  holden  with 
perfect  consistency,  that  upon  a  bargain  and  sale,  or  covenant  to 
stand  seised,  such  a  power  might  be  given  to  any  one  to  whom  a  fee 
might  be  limited.  But  in  Goodtitie  v.  Pettoe,  it  was  solemnly  de- 
cided, that  such  a  general  power  in  a  covenant  to  stand  seised  was 
void  in  its  creation,  altiiough  an  estate  in  fee  might  have  been  given 
by  tihe  deed  creating  it  to  the  donee  <^  tiie  power  (A);  and  that  an 
appointment  could  not  be  made  even  to  one  of  the  covenantor's 
blood,  according  to  the  rule  in  Mildmay's  case  (/).  And  in  the  prior 
case  of  Warwick  v.  Garrard  (m),  it  was  determined,  first  at  law  and 
afterwards  in  equity,  that  such  a  power  reserved  even  to  the  cove- 
nantor himself  was  void  (I).     And  speaking  generally,  no  relief  in 

(g)  Glib.  Um8,46.  (A)  Goodtitie  v.  Pettoe.  FltzgJ  290;  9 

(A)  Co.  Lite.  Sd7  a;  Shep.  Touch.  624,  Barn.  10,  90, 142 ;  2  Sir.  934. 

63&  (0  rid€  supra. 

(i)  Fitsg.  290.  (m)  2  Vem.  7. 


(I)  The  reporter  ends  this  case  with  a  qiuare  tamen.  The  grounds  of  the  decision  do 
not  appear  upon  the  registrar's  book ;  but  the  mere  point  must  liave  been  tried  at  law,  as 
the  necessary  directions  were  given  by  the  decree  for  that  purpose,  lieg.  Lib.  16d5,  B. 
fol.  840,  M'arwick  v,  Garrard. 
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equity  could  be  given  to  the  person  in  whoee  favour  the  void  power 
ia  exercised  (n). 

6.  Thus  much  for  conveyances  not  operating  by  transmutation 
of  possession.^  Powers  mKy  of  course  be  limited  in  every  conveyance 
which  operates  by  transmutation  of  possession.  The  estates  created  by 
force  of  them  arise  out  of  the  seisin  of  the  releasees^  feoffees,  conusees, 
or  recoverors.  Now  we  have  seen  that  before  the  statute  of  uses 
the  legal  estate  remained  vested  in  the  releasees,  &c.  who  were  boimd 
in  equity  to  execute  the  estates  created,  although  they  were  not 
supported  by  a  valid  consideration.  By  this  rule,  therefore,  a  person 
taking  under  the  e^iecution  of  a  power,  raised  by  a  conveyance 
operating  by  transmutation  of  possession,  acquires  an  equitable 
estate,  or  a  use ;  and  by  force  of  the  statute  the  legal  estate  itself 
is  instantaneously  transferred  to  him,  without  reference  to  any  con- 
sideration. 

7.  We  have  seen  that  a  power  of  revocation  could  not  be  reserved 
on  a  lease  at  common  law.  It  has  been  said,  that  if  a  feoffment,  or 
lease  and  release,  be  made  toJS  and  his  heirs,  to  the  use  o{  J  S  and 
his  heirs,  with  a  power  of  revocation  reserved  thereupon,  such  a 
power  is  void ;  because  J  S  is  in  by  the  common  law.  And  upon  the 
same  ground,  the  same  writer  doubts  whether,  upon  a  conveyance 
to  a  purchaser  and  his  heirs  to  such  uses  as  he  shall  appoint,  and  in 
default  of  and  subject  to  such  appointment,  ip  the  use  of  the  pur- 
chaser and  his  heirs,  such  a  power  can  be  exercised,  for,  subject  to 
the  power,  the  purchaser  is  in  by  tlie  common  laiCy  and  the. reserva- 
tion of  the  power  before  the  limitation  to  the  purchaser  cannot  make 
any  difference  (o).  The  authority  for  this  point  is  an  observation  by 
Sir  Edward  Coke,  in  the  few  remarks  which  he  has  made  on  uses, 
that  in  case  of  a  feoffinent,  or  other  conveyance,  whereby  the  feoffee 
or  grantee,  &c.,  is  in  by  the  common  law,  such  a  proviso  were  merely 
repugnant  and  void  (/>).  And  a  passage  in  Shepherd's  Touchstone  (y), 
where  the  author,  referring  to  Co.  Litt.,  says,  "  But  in  case  of  a 
feoffment,  or  other  conveyance,  whereby  the  feoffee  or  grantee  is  in 
by  the  common  law,  as  where  A  doth  enfeoff^  B  and  his  heirs  to  the 
use  of  B  and  his  heirs,  it  is  said  such  a  proviso  is  merely  repugnant 
and  void."  It  should  seem,  however,  that  Coke  had  not  any  such 
casQ  in  contemplation.  He  appears  to  have  alluded  to  a  feoffinent 
at  common  law,  to  the  feoffee  at  once,  and  not  by  way  of  use. 

The  question  is,  whether  the  releasee  w  in  by  the  common  law. 

TVe  have  already  seen  that  the  power  if  well  raised  is  not  merged  in 

..u-^        the  fee.     Now  although  the  statute  requires  that  one  person  should 

' ''        be  seised  to  the  use  of  another y  yet  there  are  several  cases  in  which  it 

(n)  As  to  bttrgains  and  sales,  and  cove-  (o)  LSaadfirs  on  Uses^  p.  157. 

nanU  to  stand  seised,  see  7  &  8  Vict  c  76,  (p)  Co.  Litt.  2^7  a. 

6.  2,  7 ;  8  &  0  Vict  c  106.  (?)  P.  o2o. 
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vests  the  use  in  the  very  person  in  whom  the  seisin  is  vested :  intention^ 
in  this  respect,  appears  always  to  have  been  attended  to.  Thus,, 
nine  years  after  the  statute  of  uses,  it  was  holden,  that  if  a  man 
make  a  feoffinent  in  fee  to  the  use  of  himself  for  life,  ai^d  that "  after 
his  decease  J  N  shall  take  the  profits,"  that  shall  create  an  use  in 
J  N;  otherwise,  if  it  had  been  said,  that, "  after  his  death  the  feoffees 
should  receive  the  profits,  and  pay  them  over  to  J  iNT"  because  J  N 
would  not  receive  them  but  through  the  hands  of  the  feoffees  (r). 
So  in  a  case  in  Moore,  in  5  Elizabeth,  it  was  laid  down  as  clear,  that 
if  a- feoffment  was  made  to  J  5  to  the  use  of  him,  and  that  he  should 
be  seised  to  the  use  of  R  Hy  that  was  void  sls  to  R  H,  because  that 
the  use  and  possession  was  before  in  J  S{s).  And  in  Sammes's 
case  this  construction  was  adopted,  and  the  reason  of  it  was  stated 
to  be,  that  the  statute  of  uses  had  been  always  beneficially  expounded 
to  satisfy  the  intention  of  the  parties  (t).  It  seems  also  very  lately 
to  have  been  thought,  that  even  where  the  estate  is  not  limited  unto 
and  to  the  use  of  the  releasees,  yet  if  none  of  the  limitations  of  the 
settlement  could  possibly  take  effect  without  giving  the  legal  estate 
to  the  trustees,  the  settlement  must  be  so  construed ;  and  this,  it  is 
said,  was  done  in  a  case  in  the  House  of  Lords  (m).  From  these 
observations,  it  seems  to  follow,  that  in  the  case  under  consideration, 
in  order  to  preserve  the  power,  and  to  effectuate  the  intention  of 
the  parties,  the  releasee  would  be  deemed  to  be  in  under  the  statute 
of  uses. 

8,  After  these  observations  were  published,  Mr.  Sanders  en- 
tered into  a  further  examination  of  the  authorities  in  support  of  his 
•  opinion  {x).  It  may  be  conceded  to  him,  that  upon  a  conveyance 
to  A  and  his  heirs,  to  the  use  of  him  and  his  heirs,  A  would  take  in 
the  course  of  possession  by  the  common  law,  but  that  admission  does 
not  affect  the  question ;  for  in  the  case  put,  the  "  conusee,"  as  Pratt, 
C.J.  observed  (y),  **  did  not  want  the  help  of  the  statute,  and  there- 
fore it  meddles  not  with  him,  but  leaves  him  in  at  common  law." 
No  case  has  ever  been  decided  in  which,  under  a  conveyance  to  A 
and  his  heirs,  to  the  use  of  A  and  his  heirs,  to- the  use  of  B  and  his 
heirs,  A  has  been  held  to  be  in  at  the  common  law.  It  is  true  that 
in  such  a  case  A  takes  the  legal  estate,  but  that  is  in  favour  of  the 
intention,  and  he  must  necessarily  take  it  under  the  statute.  The 
limitation  unto  and  to  the  use  has  received  a  settled  construction, 
which  is  not  suffered  to  be  disturbed  by  a  subsequent  limitation  of 
the  use  from  which  a  different  intention  might  be  inferred.  But 
where  a  further  use  is  declared,  A  must  necessarily  take  under  the 

(r)  36  H.  8;  Bro.  Feffementa  al  UseB,  Comb.  313. 

340,  pi.  52 ;  and  see  Symson  v.  Turner,  1  (u)  See  Doe  v.  Martin,  4  Term  Rep.  39. 

Eq.  Ca,  Abr.  383,  n.  (a).  (a?)  Uses,  vol.  i.  p.  149,  3d  edit 

(f)  Mo.  45,  pi.  138.  (y)  Long  v.  Buckeridgp,  1  Str.  111. 

(^)  13  Kep.  56 ;  and  nee  Tipping  Vs  Cosins, 
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statute  in*  order  to  prevent  the  statute  from  executing  tlie  use  limited 
over.  Where  no  use  is  limited  over  to  a  third  person,  the  estate 
vests  at  the  common  law,  and  the  aid  of  the  statute  is  not  required. 
The  limitation  of  the  use  therefore  is  not  called  into  action.  But  in  the 
other  case,  if  the  estate  vest  in  A  by  the  common  tatdy  as  it  is  contended, 
it  is  clear  that  the  statute  would  execute  the  use  limited  to  B\  for,  in- 
dependently of  iiie  statute,  A  cannot  take  a  legal  estate  under  a  convey- 
ance upon  which  the  statute  would  not  operate  if  uses  were  declared' 
of  it.  It  seems  wholly  unimportant  that  the  use  is  declared  to  him  if  it 
be  a  use  upon  which  the  statute  would  not  operate.  It  cannot  be  con- 
tended with  success  that  such  a  use  prevents  the  further  limitation 
of  a  use,  because  previously  to  the  statute  a  conveyance  to  A  and 
his  heirs,  to  the  use  of  A  and  his  heirs,  would  have  prevented  a 
resulting  use ;  and  yet  this  appears  to  be  the  only  ground  upon  which 
the  opinion  against  the  operation  of  die  statute  can  be  maintained. 
For  even  before  the  statute  a  conveyance  to  A  and  his  heirs,  to  the 
use  of  him  and  his  heirs,  to  the  use  of  B  and  his  heirs,  would  have 
unquestionably  vested  the  beneficial  interest  in  B^  This  must  be 
denied  by  the  other  side,  or  the  question  is,  it  may  be  thought,  at  an 
end.  If  the  statute  do  not  operate  on  the  use  limited  to  J,  it  must 
by  the  very  words  of  it  execute  the  use  limited  to  B,  In  the  case 
therefore  of  a  conveyance  to  A  and  his  heirs,  to  the  use  of  A  and  his 
heirs,  to  the  use  of  B  and  his  heirs,  A  would  have  wanted  the  help 
of  the  statute  in  order  to  effect  what  is  deemed  the  intention  in  these 
cases,  and  therefore  ''  it  would  have  meddled  with  him  and  not  left 
him  at  conunon  law."  It  is  however  insisted,  on  the  other  side,  that 
in  the  above  case,  A  takes  the  estate  at  the  common  law.  And  this, 
and  the  case  stated  by  Coke,  are  said  to  be  grounded  upon  the  same 
established  rule,  '^  that  a  use  cannot  be  limited  to  arise  out  of  the  estate 
of  a  cestui  que  use  taking  the  legal  estate  at  the  common  law ;  that 
a  use  cannot  be  limited  on  a  use,  although  the  first  use  being  limited 
to  the  grantee,  is  not  a  use  within  the  statute."  To  this  it  may  be 
answered  that  the  law  knows  no  such  rules  as  those  stated.  If  the 
party  out  of  whose  'estate  the  use  is  to  arise,  do  "  take  the  legal 
estate  at  the  common  law,"  he  is  not  a  cestui  que  use ;  and  if  the  first 
use  "  is  not  a  use  within  the  statute,"  then  it  is  not  a  use  at  all ;  and 
therefore  the  use  over  must  be  executed  by  the  statute.  Where  it 
is  sfud  that  the  fine  or  conveyance  is  a  common-law  conveyance,  by 
which  both  the  legal  estate  and  the  use  pass  to  the  conusee  without 
any  declaration  of  uses,  it  is  meant  that  the  whole  beneficial  interest 
passes,  and  the  instrument  amounts  to  a  limitation  of  the  estate, 
and  not  a  limitation  of  the  use  properly  so  called.  Where  no  use 
is  declared  to  any  other  person  than  the  releasee  or  conusee,  it  is 
not  an  use  divested  from  the  estate,  as  where  it  is  limited  to  a 
stranger,  but  the  use  and  estate  go  together  (z).     In  truth,  if  the 

(r)  Meredith  v.  Joam,  Cro.  Car.  244 ;  230,  nom.  Jenkins  r.  Young. 
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supposed  use  which  A  takes^  is  not  a  use  under  the  statute^  it  is 
simply  Yoid*  But,  as  in  the  case  of  a  conveyance  unto  and  to  the 
use  of  A  and  his  heirs,  to  the  use  of  B  and  his  heirs,  the  use  to  £  is 
void,  it  follows  of  necessity  that  the  use  to  ^  is  executed  by  the 
statute. 

It  is  further  said,  ^'  that  if  the  estate  is  conveyed  to  and  to  the 
use  of  A  and  his  heirs,  to  the  use  of  B  and  his  heirs,  or  to  and  to  the 
use  of  A  and  his  heirs,  subject  to  a  power  of  appointment  reserved 
to  By  and  if  in  the  case  first  mentioned  the  use  to  B  cannot  be 
executed  in  consequence  of  the  seisin  of  ^  being  clothe  with  the 
use  limited  to  him,  upon  what  principle  can  the  appointee  of  B  in 
the  second  take  a  legal  estate  ?  Upon  what  rational  distinction  can 
the  appointee  acquire  a  legal  estate  under  the  limitation  effected  by 
the  exercise  of  the  power,  when,  if  tiie  same  limitation  had  been 
included  in  the  deed  itself,  he  would  merely  have  taken  an  equitable 
interest?* 

The  distinction,  it  is  apprehended,  between  the  cases  is  simply 
this :  in  the  first  case,  the  use  being  vested  in  Ay  the  use  to  ^  is 
a  use  upon  a  use,  and  therefore  void ;  in  the  last  case,  A  takes  a 
seisin  and  a  use,  but  the  use  is  subject  to  the  power,  and  is  only 
during  the  existence  of  the  power  executed,  sub  modoy  that  is  sub- 
ject to  open  and  let  in  the  estate  to  be  created  under  the  power. 
When  the  power  is  executed,  the  use  appointed  takes  effect  as 
if  properly  limited  in  the  deed  creating  the  power;  therefore  the 
use  arises  out  of  the  original  seisin  of  Ay  and  defeats  instead  of 
deriving  its  essence  from  the  use  limited  to  A.  But  it  is  argued, 
that  here  the  use  would  arise  out  of  the  seisin  of  ^  previously  clothed . 
with  a  use:  ^^What  difference,''  it  is  asked,  ''can  be  discovered 
between  the  limitation  of  a  use  under  a  power  to  arise  from  the 
estate  of  a  cestui  que  use  having  the  legal  estate  by  the  statute,  and 
from  tiie  estate  of  cestui  que  use  having  the  legal  estate  at  the 
common  law?"  To  this  the  answer  still  is,  that  the  case  cannot 
exist  ''of  a  cestui  que  use  having  the  legal  estate  at  the  common  law," 
unless  it  is  understood  of  a  person  to  whom  the  use  is  limited  in 
words,  but  which  never  arises,  because  not  requiring  the  aid  of  the 
statute  he  takes  by  tke  common  law. 

It  remains  to  say  a  few  words  on  the  authority  cited  from  Coke- 
It  is  said,  that  if  there,  be  any  meaning  at  all  in  the  observation. 
Coke  could  have  contemplated  no  other  case  than  that  put  in  the 
Touchstone.  "  If  a  feofiment  be  made  to  A  and  his  heirs,  it  is 
necessary,  in  order  that  be  may  obtain  the  legal  estate  at  the  common 
law,  that  there  should  be  either  a  declaration  of  the  use  to  him,  or  a 
consideration  paid  by  him,  to  prevent  a  resulting  use  to  the  grantor ; 
so  that,  although  a  grantee  may  still  have  a  legal  estate  at  the 
common  law,  the  rule  is  grounded  upon  the  practice  and  construction 
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of  uses :  and  it  is  to  be  presumed,  that  Sir  Edward  Coke,  who,  in  the 
case  stated,  was  explaining  the  operation  of  the  statute  of  uses, 
understood  the  principles  upon  which  a  legal  estate  was  created  at 
the  common  law  (a)." 

It  was  not  intended,  in  the  observations  on  this  point  in  the  first 
edition  of  this  work,  to  deny  that  Coke  understood  the  principles 
upon  which  a  legal  estate  was  created  at  the  common  law,  but  merely 
to  show  that  his  observation  did  not  apply  to  the  case  of  a  use  under 
the  statute.  He  speaks  simply  of  a  feoffinent  or  other  conveyance 
whereby  the  feoffee  or  grantee  is  in  by  the  conmion  law.  What  has 
this  to  do  with  uses  ?  Is  not  a  lease  for  life  such  a  conveyance  ?  Is 
not  a  conveyance  in  fee  for  a  consideration  paid,  such  a  conveyance  ? 
As  there  are  conveyances  in  which  the  feoffee  is  in  by  the  common 
law,  why  should  it  be  supposed,  in  the  absence  of  all  evidence  in 
support  of  such  a  supposition,  that  Coke  alluded  to  a  conveyance 
upon  which  the  statute  had  some  operation.  A  legal  estate  may  be 
created  at  the  common  law  wholly  independent  of  the  statute,  and 
upon  which  it  cannot  have  any  operation  directly  or  indirectly. 
Gilbert  understood  the  passage  in  Coke  to  refer  to  cases  purely  at 
common  law.  It  is  still,  therefore,  with  a  sincere  respect  for  the 
contrary  opinion,  submitted  to  the  learned  reader,  that  in  the  case 
under  discussion  the  statute  would  be  -  attracted,  and  consequently 
the  power  would  be  good. 

9.  Since  these  observations  were  published  it  has  been  decided 
that  the  power  is  in  the  disputed  cajse  well  raised.  The  conveyance, 
in  the  case  in  which  the  point  was  decided,  was  by  feoffment  to  the 
purchaser  and  liis  heirs,  habendum  to  him,  bis  heirs  and  assigns^  to 
such  uses  as  he  should  appoint  by  deed  or  will,  and  in  default  of  and 
until  appointment,  to  the  use  of  the  purchaser,  his  heirs  and  assigns. 
He  exercised  the  power  by  an  appointment  in  fee,  and  his  wife 
brought  an  action  to  recover  her  dower.  The  objection  was  taken 
that  the  husband  was  in  at  the  common  law,  and  the  power  was  void; 
but  the  contrary  was  decided,  and  the  wife  was  held  to  be  barred  of 
dpwer.  This  decision,  therefore,  sets  the  point  at  rest  (J)  (I).  It 
has  recently  been  followed  by  a  case  in  Ireland  (c). 

(a)  Uses,  p.  313.  republished  his  argument,  without  alteraUoo, 

(b)  Moreton  v.  Lees,  C.  P.  Lancaster,  in  1 S24 ;  see  4ih  edit.  The  obsenrations  in 
March  Ass.  1S19.  Case  reserved  and  argued  the  text  above  were  in  fornier  editions  of 
before  Lord  Chief  Haron  Bichards,  and  Mr.  this  book. 

Baron  Wood,  at  Serjeant's  Inn.  Mr.  Sanders  (c)  Gorman  v.  Byrne,  S  Ir.  C.  L.  Rep.d04, 


(I)  The  learned  editors  of  the  5th  edit  of  the  late  Mr.  Sanders's  valuable  work  state  thai 
he  did  not  consider  that  the  case  of  Moreton  o.  Lees  amounted  to  a  conclusive  and  satis- 
factory settlement  of  a  point  which  had  been  open  to  so  much  doubt,  and  the  subject  of 
so  much  discussion;  Time  bad,  however,  they  observe,  now  lent  its  sanction,  and  ailded 
authority  to  the  case,  for  the  decision  had  remained  in  force,  and  appeared  never  to  have 


IB 
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10.  In  the  later  case  of  Doe  v,  Passingham  (d)^  an  estate  was 
conveyed  unto  trustees^  tiieir  heirs  and  assigns,  to  the  use  of  them, 
their  heirs  and  assigns,  to  uses  in  strict  settlement :  it  was  argued 
that  they  were  in  by  the  common  law,  and  therefore  the  ulterior 
uses  were  executed  by  the  statute ;  but  it  was  decided  that  the  legal 
fee  remained  in  the  trustees.  Mr.  Justice  Bayley  observed,  that 
ever  since  he  had  belonged  to  the  Profession  he  had  invariably 
understood  that  an  use  could  not  be  limited  upon  an  use.  That  was 
admitted  to  be  so  in  general ;  but  a  distinction  had  been  taken  where 
the  limitation  was  to  ^,  to  the  use  of  A,  in  trust  for  By  and  it  was 
Bsid  that  A  was  in  by  the  comrmm  law.  That  was  true ;  but  he  was 
in  of  the  estate  clothed  with  the  use,  which  [the  estate  or  use]  was 
not  extinguished,  but  remained  in  him.  Meredith  and  Jones  showed, 
that  although  the  trustees  in  this  case  might  be  in  by  the  common 
law,  yet  they  were  in  both  of  the  estate  and  the  use.  Upon  the 
authority  of  the  cases,  he  was  of  opinion  that  the  use  of  the  estate 
was  executed  in  the  trustees.  Mr.  Justice  Holroyd  observed,  that 
although  it  be  true  that  the  trustees  take  the  seisin  by  the  common 
law,  and  not  by  the  statute,  yet  they  take  that  seisin  to  the  use  of 
themselves,  and  not  to  the  use  of  another,  in  which  case  alone  the 
use  is  executed  by  the  statute.  They  were,  therefore,  seised  in  trust 
for  another,  and  the  legal  estate  remained  in  them. 

11.  In  an  early  case.  Hale,  C.  B.,  is  reported  to  have  said,  that 
whether  feoffees  take  by  the  common  law  or  by  the  statute,  yet  where 
the  use  is  once  disposed  of  to  them  and  their  heirs  (whether  the 
statute  executes  it  or  not,)  there  cannot  be  an  use  upon  an  use,  nor 
a  trust  upon  such  a  use  to  be  executed  by  the  statute  (e). 

12.  The  point  decided  in  Doe  r.  Passingham  was  not  open  to 
doubt,  and  Hale's  observation  was  just,  that  in  such  a  case  it  is  in- 
different whether  the  statute  executes  it  or  not.  But  still,  as  we 
have  seen,  there  are  cases  which  render  it  necessary  to  ascertain 
whether  the  statute  does  operate.  The  case  of  Moreton  v.  Lees  was 
not  cited  in  Doe  v.  Passingham ;  but  Mr.  Justice  Bayley's  opinion 
appears  to  have  been,  that  the  use  was  executed  by  the  statute  in 
the  releasees;  and  Mr.  Justice  Holroyd  appears  to  have  only  in- 
tended to  state  the  rule,  that  a  use  cannot  be  limited  on  a  use,  even 
where  the  first  use  is  to  the  releasees  themselves.  In  truth,  in  such 
a  case  where  the  seisin  is  vested  in  the  trustees  by  the  common  law, 
and  the  use  is  declared  to  them,  there  is  no  necessity  for  holding 
that  the  seisin  is  transferred  to  the  use,  but  the  estate  and  use  go 

(d)  6  Bam.  &  Cress.  305;  9  Dowl.  &  R.  416.  (c)  Comb.  313. 

been  judicially  questioned  down  to  th^  present  period.  That  the  opinion  of  Sir  Edward 
Coke,  whose  authority  is  so  much  relied  upon  in  the  [Mr.  Sanders's]  text,  was  in  favour  of 
the  yiew  advocated  by  their  author,  they  add,  was  by  no  means  clear,  for  which  they  refer 
to  Co.  Litt.  2iS  a,  and  the  citation  there  from  Dy.  13  Ellz.,  i9d,  299. 
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together :  and  the  operation  is  just  the  same,  for  whether  in  such  a 
case  the  seisin  is  transferred  to  the  first  use,  or  the  first  use-  goes 
along  with  the  seisin,  the  second  or  ulterior  use  is  equally  excluded. 
But  that  does  not  prove  that  the  statute  will  not  operate  upon  the 
seisin  in  the  usual  way,  where  the  intention  of  the  parties  requires 
it,  and  that  intention  can  be  effected  without  breaking  in  upon  the 
settled  rule  that  a  use  upon  a  use  cannot  be  nused. 

13.  The  above  observations  also  show  that  there  is  no  weight  in 
an  objection  that  is  sometimes  made,  viz.  that  where  it  is  intended  a 
purchaser  shall  only  take  a  trust-estate,  the  release  ought  to  be  to 
Ay  to  the  use  of  B^  in  trust  for  C,  the  purchaser  (y*),  on  the  ground 
that  a  limitation  unto  and  to  the  use  of  A,  in  trust  for  jS,  the  pur- 
chaser, would  give  B  the  legal  estate,  as  A  would  be  in  at  the  com- 
mon law,  and  the  statute  woidd  operate  on  the  trust  limited  to  B. 
Every  day's  practice,  however,  evinces  the  opinion  of  the  Profession 
on  this  pointb  In  numberless  conveyances,  estates  have  been  limited 
unto  and  to  the  use  of  the  releasees,  in  order  to  vest  the  legal  estate 
in  them.  This  point,  indeed,  is  so  dear,  that  in  Doe  v.  Martin  (^), 
where  it  was  insisted  that  the  legal  estate  was  vested  in  the  releasees 
of  a  settlement.  Lord  Eenyon  said,  that  in  answer  to  that,  it  was 
sufficient  to  observe  that  it  was  limited  to  the  trustees,  without  say- 
ing '^  to  and  to  the  use  of  the  trustees.''  Indeed,  it  is  apprehended 
that  no  one  would  in  practice  venture  to  contend  liiat  any  limitation 
could  be  executed  by  the  statute,  after  a  limitation  unto  and  to  the 
use  of  the  releasee  in  fee.  Even  if  the  objection  were  well  founded, 
yet  it  would  not  be  necessary  to  convey  to  ^,  to  the  use  of  B,  in 
trust  for  C;  but  the  estate  might  be  conveyed  to  C  (the  intended 
cestui  que  trust)  as  the  releasee,  to  the  use  of  B  the  trustee,  in  trust 
for  (7  himself. 


14.  In  the  opening  of  the  work  it  was  observed,  that  a  power 
^ven  by  a  will  was  a  common-law  authority.  But  here  we  must 
conader  whether  a  devise  to  uses  through  the  medium  of  a  devisee, 
as  a  devise  to  A  and  his  heirs,  to  the  use  of  B  and  his  heirs,  will  not 
take  effect  under  the  statute  of  uses.  Upon  this  point  a  difference  of 
opinion  has  been  expressed  (A) ;  and,  indeed,  the  subject  is  exhausted 
by  the  learning  which  has  been  displayed  upon  it  (I).     Of  course  an 

(/)  Walk.  Prin.  ConT.  12,  n.  {h)  BotL  n.  to  Co.  Litt  271  b.  III.  s.  6 ; 

(g)  4  Term.  Rep.  99 ;  Lady  Whetstone  v.  PoweU  on  Deritee,  278 ;  and  see  1  Saod.  on 

Berry,  3  P.  Wms.  146 ;  Attorney-genend  v.  Uses,  ld5 ;  and  Fonbl.  n.  (<)  to  2  Treat  £q. 

Scot,  For.  IdS ;  Doe  o.  Passingham,  6  Bam.  p.  24,  2d  edit.    The  statnte  of  uses  would 

ft  Cress.  906;  9  Dowl.  Sc  R.  410.  equally  operate  on  the  1  Vict  c  26. 

(I)  Mr.  Booth,  It  is  said,  wrote  the  following  postscript  to  an  opinion :  ^  Powers  under 
wills  are  not  like  powers  under  conveyances,  operating  by  way  of  use.  The  ezecation  of 
a  power  nnder  a  devise  is  not  the  limitation  of  a  use;  no,  not  where  the  devise  is  to  uses ; 
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immediate  devise  to  A  for  life^  renudnder  to  £  in  fee»  would  be  good, 
although  no  seisin  was  raised  to  serve  those  estates ;  or,  in  other 
words,  lands  may  be  devised  without  the  aid  of  the  statute  of  uses, 
and  it  is  not  material  that  the  limitations  are  termed  uses :  and  powers 
may  be  created  in  like  manner.  They  will  be  common-law  autho- 
rities, and  the  appointee  will  be  in,  not  by  the  statute  of  uses,  but  by 
the  dainse  (2).  On  the  other  hand,  it  seems  equally  clear  that  where 
a  seisin  is  raised  by  will  to  feed  uses  created  by  it,  such  uses  will  be 
executed  into  estates  by  the  statute  of  uses. 

In  support  of  the  contrary  opinion,  it  is  insisted  that  the  statute  of 
uses  cannot  refer  to  the  statute  of  wills,  which  was  not  then  in  con- 
templation. It  is  said  to  be  difficult  to  conceive  how  uses  created 
under  the  testamentary  power  given  by  the  statute  of  wills  can  be 
within  the  statute  of  uses;  and  that  it  may  be  argued  that  a  statute 
can  never  be  considered  as  relating  to  any  thing  which  did  not  exist 
at  the  time  of  its  passing.  But  this  is  well  answered  by  Coke,  who 
in  Yemen's  case  (A),  addressing  himself  to  the  precise  objection, 
said  ''  it  is  frequent  in  our  books,  that  an  act  made  of  late  time  should 
be  taken  within  the  equity  of  an  act  made  long  time  before,''  of  which 
he  gives  many  instances  (0-  In  the  principal  case,  that  part  of  the 
statute  of  uses  which  relates  to  jointures,  was  holden  to  be  within  the 
equity  of  the  statute  of  wills.  It  appears  to  have  been  thought  in 
Andrews's  case,  in  18  Eliz.  (m),  that  the  statute  of  uses  would 
operate  on  uses  created  by  will ;  and  in  Popham  and  Bampfield,  34 
Car.  IL  (n),  and  Burchet  and  Durdant,  2  WilL  &  M.  (0).  the  same 
point  was  admitted  both  at  the  bar  and  by  the  Court.  In  the  case  of 
Hore  and  Dix,  12  Car.  II.  (/?),  it  was  resolved,  that  an  use  could  not 
be  raised  without  a  deed.  And  as  to  the  case  of  a  devise  of  land  to 
uses,  by  a  will  in  writing,  which  is  not  a  deed,  it  was  said,  that  that 
went  upon  another  reason,  sciL  rather  upon  the  statute  of  32  H.  YIIL 
of  wills,  than  upon  the  statute  of  27  H.  YIII.  of  uses.   This  case  has 

(0  Dike  V.  Bicks,  Gro.  Cbt.  335.  (m)  Mo.  107. 

(»)  Bq>.  1.  (n)  1  Vera.  79. 

(0  And  see  WillUans  v.  Drewe,  Wnies,  (o)  2  Yentr.  311. 

393;  Lane  v.  Cotton,  1  Com.  100;  in  re  (p)  I  Sid.  26, 4tlx  resoL 
Perrin,  2  Bra.  &  War.  147. 


at  where  there  ia  a  devise  to  /•  8,  and  his  heirs,  to  the  use  of  A  for  life,  remainder  to  B 
in  tail,  with  power  for  ii  to  limit  a  Jointure,  or  lease,  or  charge,  there  will  be  no  seisin  in 
J,  S^  consequently  no  such  use  in  ^  or  B,  as  is  executed  by  the  statute  of  uses;  conse- 
quently the  execution  of  the  power  is  no  use  ;  it  operates  as  a  deyise  under  the  statute  of 
wills."  But  In  another  opinion  of  Mr.  Booth's,  the  authenticity  of  which  Is  equally  well 
known,  he  says,  speaking  of  a  power  of  exchange  under  a  will  to  a  tenant  ibr  life,  that 
**  when  he  (the  tenant  for  life)  executes  his  power  of  exchanging,  be  is  the  declarer  of  the 
use,  and  a  flee  passes  out  of  the  egtaie  of  the  persons  toko  are  the  devisees  to  the  ueee  in 
the  will:  for  it  has  been  resolved,  that  a  devise  to  an  use  may  be  as  well  as  a  feoAnent  to 
an  use ;  and  the  uses  under  such  devises  will  have  the  same  operation  as  uses  under 
feoffinents/' 
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been  treated  as  an  authority,  that  the  use  is  executed  by  the  statute 
of  wills,  and  not  by  the  statute  of  uses ;  but,  on  the  contrary,  it  ap- 
pears to  admit  that  the  statutes  may  have  a  concurrent  operation.  It 
was  in  like  manner  admitted  in  Broughton  and  Langley,  2  Ann.  (q), 
that  a  devise  of  lands  may  be  by  express  words  to  the  use  of  another 
than  the  devisee,  and  that  such  devise  will  be  executed  by  the  statute 
of  uses.  In  later  times,  the  same  point  has  been  repeatedly  ruled,  or 
treated  as  clear  (r),  and  there  is  not  a  single  case  in  which  the  point 
has  been  doubted.  It  must  bo  considered  therefore  as  settled,  upon 
principle  as  well  as  authority,  that  the  statute  of  uses  may  operate  on 
uses  created  by  will :  and  that  where  a  seisin  is  created  to  serve  the 
uses,  the  statute  will  in  most  cases  transfer  the  possession  to  them. 
It  is  not  denied  that  a  devise  unto  and  to  the  use  of  one,  will  vest  the 
legal  estate  in  him,  although  ulterior  uses  are  declared  in  favour  of 
others ;  but  this,  perhaps,  it  may  be  said,  is  not  by  the  operation  of 
the  statute  of  uses,  but  depends  on  an  irresistible  inference  of  the 
testator's  intention,  in  analc^  to  the  resolutions  on  limitations  to 
uses  in  deeds  («)• 

15.  It  has  been  observed,  that  whether  a  devise  to  uses  operates 
solely  by  the  stiCite  of  wills,  or  by  that  statute  jointiy  with  the  statute 
of  uses,  is,  except  in  a  very  few  cases,  a  matter  rather  of  speculation 
than  of  use :  as  it  is  now  settled  that  an  immediate  devise  to  uses 
without  a  seisin  to  serve  those  uses  is  good ;  and  that  where  the 
estate  is  devised  to  one  for  the  benefit  of  another,  the  courts  execute 
the  use  in  tiie  first  or  second  devisee,  as  appears  to  suit  best  with  the 
intention  of  the  testator.  Till,  however,  we  ascertain  whether  or 
not  a  power  in  a  will  is  a  common-law  authority,  or  a  power  deriving 
its  effect  from  the  statute  of  uses,  we  cannot  discover  in  whom,  by 
virtue  of  an  appointment  under  such  power,  the  legal  estate  is  vested. 
This  will  be  expliuned  in  a  subsequent  chapter  (f).  To  prevent 
these  questions  from  arising,  estates  should  be  devised  at  once  to 
the  devisees  intended  to  take  beneficially,  and  not  through  the 
medium  of  a  devisee  to  uses.  Where  the  limitations  in  a  will  are 
numerous,  a  seisin  to  serve  them  is  frequently  created  for  the  sake 
of  brevity,  as  it  saves  the  repetition  of  words  of  gift  preceding  every 
limitation ;  but  the  same  purpose  will  be  effectually  answered  by 
devising  the  estate  ^'  to  the  uses  after  expressed,"  without  naming 
any  devisee  to  the  uses,  and  then  going  on  in  the  usual  way  with 
the  limitations.  If  it  should  be  thought  necessary,  in  any  case,  to 
raise  a  seisin  to  serve  the  uses,  in  order  to  attract  the  statute  of  uses, 

iq)  2  Ld.  Raym.  S73 ;  2  fialk.  679.  Bvn.  &  Adol.  SSd. 

(r)   Hopkins  o.  Hopkins,  1  Atk.  5S9;  («)    RoUnson    v.    Comjna,    For.    164; 

Bogthaw  V.  Spencer,  1  Yes.  149;  Wright  v.  Brydgee  v.  Brydges,  3  Vee.  120;  and  Doe 

Pearson,  Feam.  Cont.  Rem.  12S;  Perry  v.  v,  Pauinghum,  6  Ram.  &  Cress.  S05;  9 

Phelips,  1  Ves.  Jun.  256;  Thompson  v.  Law-  DowL  k  R.  416. 

ley,  2  Bos.  &,  Pull.  311 ;  Doe  v.  Finch,  4  {t)  Chapter  9,  past. 
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several  devisees  to  the  uses  should  be  named,  so  that^  in  case  of  the 
death  of  any  of  them  in  the  lifetime  of  the  testator,  the  estate  might 
survive  to  the  others,  which  it  would  certainly  do  if  the  estate  was 
given  to  them,  as  it  of  course  ought  to  be,  as  joint-tenants. 

16.  Before  we  close  this  head  of  our  inquiry  it  should  be  observed, 
that  a  seisin  must  be  raised  conunensurate  with  the  estates  authorised 
to  be  created  under  the  power  (I),  if  a  life  estate,  for  example,  were 
conveyed  to  ^,  to  such  uses  as  B  should  appoint,  and  B  were  to  ap- 
point to  (7,  in  fee,  this  disposition  could  not  take  effect  beyond  the 
interest  conveyed  to  A  (u).  And  where  it  is  intended  that  the  estates 
to  be  created  by  the  execution  of  the  power  shall  be  invested  with  the 
legal  estate  by  force  of  the  statute  of  uses,  the  land  should  be  con- 
veyed to  the  releasee,  &c.  to  the  uses  intended  to  be  appointed,  and 
not  to  the  releasee,  to  the  use  of  himself y  to  the  uses,  for  in  that  case 
any  estate  created  under  ihe  power  would  be  a  use  upon  a  use,  and 
consequently  would  be  void  at  law,  although  it  would  be  supported 
as  a  trust  in  equity.  Where  the  legal  estate  is  vested  in  any  person 
independently  of  the  deed  declaring  the  uses,  as  in  the  case  of  the 
recoveror  in  a  recovery,  or  the  conusee  in  a  fine,  it  should,  for  the 
same  reason,  be  declared,  that  the  recoveror  or  conusee  should  stand 
seised  to  the  uses,  and  not  that  the  recovery  or  fine  shall  enure  to  the 
use  of  himy  to  the  uses.  This,  which  is  a  clear  point,  was  so  laid 
down  by  Lord  Hardwicke  in  the  case  of  Lloyd  t?.  Abrahall  (ar),  where 
a  fine  was  levied  to  two  trustees ;  and  it  was  declared  that  it  should 
enure  to  the  use  of  theniy  their  heirs  and  assigns^  to  the  uses ;  and  Lord 
Hardwicke  decided  the  case  (which  was  argued  by  the  most  eminent 
counsel  of  the  day)  whoUy  on  the  ground  that  the  legal  estate  was  in 
the  trustees.  The  case  arose  upon  a  devise  for  want  of  issue  of  the 
testatrix^s  body,  to  whom  no  estate  was  limited ;  and  Lord  Hardwicke 
supported  the  devise,  which  was  otherwise  void  as  too  remote,  because 
it  was  of  trust-estates ;  and  he  was  of  opinion,  that  if  there  had  been 
issue  living,  who  had  brought  a  bill  for  a  conveyance,  the  Court 
would  have  decreed  a  strict  settlement  in  order  to  effectuate  the 
devisees  over.  The  estate  is  to  this  day  enjoyed  under  this  decision ; 
but  unless  in  a  case  where  the  trusts  are  executory,  and  not  executed, 
such  a  decision  would  not  now  be  made.   A  mere  devise  not  pointing 

(«)  See  Gilb.  on  Uses,  p.  137,  and  n.  (8).       These  obserratioiiB  tie  retained,  although 
(x)  T.  Term,  27  &  2S  Geo.  2,  MS. ;  and      fines  and  recoveries  are  abolished, 
see  Phelp  v.  Hay,  MS.;  and  in  Appendix. 

(I)  In  the  22  &  23  Vict.  c.  35,  as  it  passed  the  Lordd,  tliis  inconvenience  was  intendcMl 
to  be  remedied  by  tlie  foflowing  clause :  **  Where  by  any  instrument  the  estate  created  to 
serve  the  uses  thereby  declared  or  authorised  to  be  declared  by  any  power  therein  contained 
shall  not  be  commensurate  with  such  uses,  and  the  grantor  or  creator  uf  the  estate  shall  have 
had  an  estate  commensurate  with  the  uses,  the  uses  shall  take  effect  according  to  the  in- 
tention apparent  on  the  face  of  the  instroment;"  the  clause  was  struck  out  in  the  Commons. 
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to  a  future  eettlement  must  receive  the  same  constmctiony  whether 
the  testator  be  seised  of  the  legal  or  only  of  the  equitable  estate ;  or 
whether  he  devise  legal  or  equitable  estates  to  the  devisees  intended 
to  take  beneficially. 

17.  If  uses  in  strict  settlement  are  directed  to  be  raised  by  a  will, 
and  it  is  intended  that  the  usual  power  of  sale  and  exchange  should 
be  inserted  in  the  settlement,  an  express  declaration  of  the  intention 
should  be  made :  such  a  power  cannot  be  implied  (y).  The  same 
observation  applies  to  articles  for  a  settlements  We  shall  have  occa- 
uon  to  consider  elsewhere  where  such  a  power  {z)^  or  a  power  of  raicH 
ing  portions  (a),  or  a  power  of  leasing  (6),  or  of  appointing  new  trus- 
tees (c),  is  authorised  by  general  words  in  articles. 


(y)  Wheate  v.  Hall,  17  Vet.  dO. 
(z)  Iftfrot  ch.  19. 
(a)  Ii^fireu  ch.  IS. 


(b)  Ti\flra,  ch.  16. 
(0  Iitfroy  ch.  SO. 


SECTION   III. 
OF  THE  OBJECTS  FOB  WHICH  A  POWEB  MAT  BE  CBEATED. 


1.  Powers  to  revolt  ptiriieuhir  limiiatumt 

valid. 
fL  To  raUt  eonetirrent  interests. 
3.  To  create  a  perpetuity  ffoUL 


e.  Powers  of  saie  and  exchange  unlimited, 

valid. 
7.  8o  powers  to  appoint  to  unhom  issue 

generaUff. 


1.  We  come  now  to  consider  the  validity  of  a  power  with  refer- 
ence to  its  object. 

.And^  first,  a  power  may  be  reserved  to  revoke  the  whole  settle- 
ment,  or  even  any  particular  limitation  in  the  settlement,  leaving  the 
other  limitations  unaffected  (a).  Where,  however,  a  man  has  an 
estate  to  which  powers  are  annexed,  and  it  is  intended  to  leave  his 
estate  undisturbed,  but  to  reserve  a  power  to  revoke  the  powers 
given  to  him  and  all  the  subsequent  estates,  it  should  not  simply  be 
declared  that  all  the  limitations,  &c.,  subsequent  to  his  estate,  may 
be  revoked,  but  it  should  be  jBxpresaly  provided  that  his  powers  may 
be  revoked.  For  in  a  case  where,  under  a  settlement  A  was  made 
tenant  for  life  in  remainder,  subject  to  a  term,  one  of  the  trusts  of 
which  was  to  raise  4,000  /.  portions  for  his  younger  children ;  and  if 
no  appointment  to  them,  then  3,000  /•  was  to  be  raised,  and  he  was 
to  have  a  power  of  jointuring,  if  he  settled  another  estate  to  the 
same  uaes;  and  the  settlement  then  directed,  that  unless  lie  settled 
that  other  estate  to  the  same  uses,  all  the  uses,  &c.,  tubsequmt  to  and 
in  remainder,  after  his  estate  for  life,  should  cease ;  and,  lastly,  a 

(a)  Thomson  o.  Fxetton,  2  Bo.  Abr.  903,  (B)  pi.  1 ;  Adoii.  1  Str.  684. 
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power  was  given  to  him  to  lease  for  lives  to  his  younger  children,  or 
any  other  person,  at  the  accustomed  rents ;  and  he  neglected  to  make 
the  settlement,  it  was  determined,  that  the  estates  created  by  A, 
under  his  powers  of  appointing  portions,  and  under  his  power  of 
leasing,  were  not  defeated,  as  there  was  no  express  declaration  to 
that  effect,  so  that  the  court  considered  the  powers  as  benefits  an- 
nexed to  the  estate  for  life,  which  were  not  intended  to  be  defeated  (A). 
It  was  a  question  of  intention,  and  he  was  held  to  be  tenant  for  life, 
without  any  restriction,  expressed  or  implied,  upon  his  exercising  his 
powers. 

2.  So  a  power  may  be  reserved  to  raise  concurrent  interests  for 
different  purposes,  as  powers  to  a  tenant  for  life  to  grant  a  jointure 
to  his  wife,  and  to  create  a  term,  to  commence  from  his  death,  for 
securing  younger  children's  portions,  in  which  case,  during  the  con- 
tinuance of  the  jointure,  the  term  will  not  take  effect  in  point  of  in- 
terest, but  will  go  on  in  time,  and  the  residue  of  the  term  that  remains 
unexpired,  after  the  death  of  the  jointress  will  take  effect  in  interest, 
and  no  more  (c). 

3.  Where  the  object  of  a  power  is  to  create  a  perpetuity,  it  wiU 
be  considered  simply  void.  This  was  decided  in  ihe  great  case  of 
Spencer  and  the  Duke  of  Marlborough  (rf),  where,  in  a  strict  entail 
under  a  will,  a  power  was  inserted,  authorising  trustees,  on  the  birth 
of  each  unborn  tenant  in  tail,  to  revoke  the  uses  limited  to  them, 
and  to  limit  the  estates  to  them  for  their  lives,  with  remainder  to 
fheir  sons  in  tail.  Lord  Chancellor  Northington  held  this  power  to 
be  void,  as  tending  to  a  perpetuity,  and  repugnant  to  the  estate 
limited.  And  this  decree  was  affirmed  in  the  House  of  Lords  upon 
the  unanimous  opinion  of  the  Judges,  that  such  a  power,  whether  in 
a  deed  or  will,  was  void  (I). 

4.  As  an  unborn  son  may  be  made  tenant  for  life,  the  power  and 
its  execution  might  to  that  extent  be  supported,  but  that  would  not 
effectuate  the  intent  of  the  testator,  which  in  such  cases  is  not  simply 
to  reduce  an  unborn  son  to  a  tenancy  for  life,  but  to  make  his  sons 
take  by  purchase,  and  that  the  law  forbids.  Besides  it  would  be 
nugatory  to  support  the  appointment  for  life,  because  the  estate  tail 

(b)  Vnke  o.  Lord  Barrio^ton,  3  Bro.  Godolphin ;  Bland  v.  Bland,  2  Cox,  349. 
C  C.  274.    See  2  Vea.  Jon.  613.  See  Woodhouse  v.  Hoskins,  3  Atk.  22 ;  and 

(c)  Edwards  v.  Slater,  Hard.  4ia  see  16  Ves.  308  ;  Lade  v,  Holford,  3  Burr. 

(d)  Dom.  Proc  1763;  6  Bro.  P.  C.  592:  1416;  1  Blaekst.  428;  Ambl.  479;  ButL 
Barnard,  C.  C.  00;  reported  1  Eden,  404,  by      n.  to  Feame,  p.  630. 

the  name  of  Duke  of  Marlborough  v.  Lord 


(I)  Heath  r.  Heathy  2d  July,  1765,  the  Lord  ChanceUor  decreed,  that  the  trusts  of  the 
wUl  should  be  perfbimed,  except  as  to  the  powers  in  the  will,  so  far  as  they  rehite  to  the 
alteration  of  estates-tail  into  tenancies  ibr  Uiht  which  is  Toid  in  law,  MS.  see  2  £d  n,- 
830. 
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under  the  settlement  would  remain,  subject  to  the  valid  appointment 
for  life,  or,  in  other  words,  the  son  would  be  still  tenant  in  taii. 

5.  In  Grange  v.  Tiving  (e)  a  power  to  a  settlor,  or  any  of  the 
heirs  of  his  body,  to  revoke  the  uses  and  limit  new  uses,  was  elabo- 
rately argued  by  the  C.  J.,  Bridgman,  without  once  referring  to  the 
point  of  perpetuity.  An  exercise  of  the  power  by  a  daughter  of  the 
settlor,  who  was  the  heir  of  his  body,  was  supported. 

6.  We  shall  hereafter  see  that  the  common  power  of  sale  and  ex* 
change.  oijK,wer  of  leasing,  although  given  generaUy,  and  not  con- 
fined  to  be  exercised  within  lives  in  being,  and  twenty-one  years 
afterwards,  is  valid  (/). 

7.  And  a  general  power  to  a  person  in  esse  to  appoint  to  children, 
grand-children,  or  issue,  without  expressing  the  time  within  which 
they  must  be  bom,  is  good,  for  the  donee  may  appoint  to  such  issue 
as  are  within  the  line  of  perpetuity  (^). 

8.  Where  the  power  was  for  the  widow  to  appdoit  the  estate  for  all 
or  any  one  or  more  of  the  testator's  children,  including  grand-children 
and  more  remote  issue,  such  issue  coming  into  being  in  ike  lifetime  of 
the  toife^  an  appointment  in  favour  of  children  and  grand-children 
was  held  to  include  a  grand-child  bom  after  the  death  of  the  widow ; 
the  words  in  italics  were  confined  to  the  words  ''more  remote  issue'* 
immediately  preceding  them  (i). 

9.  We  may  reserve  for  another  place  the  consideration  of  the 
effect  of  the  creation  of  powers  on  the  estates  limited  in  the  instru- 
ment creating  them,  and  on  the  previous  acts  of  the  party  ereating 
them({). 


(e)  Bridg.  by  Ban.  107. 

if)  Ifrfra^  ch.  19. 

(g)  Iloutiedgc  o.  Dorril,  2  Ves.  jan.  857 ; 
Fee  Thomas  v.  Thomas,  14  Sim.  234.  So  a 
power  to  tmstees  to  cut  timber  te  ]>ay  off 
mortgages,  Bijggs  v.  Lord  Oxfoid,  1  De  Gcx, 


Mae;.  &  Qor»  963;  anti  svcb  a  power  may 
•Terride  the  right  of  a  tenaot  for  life  sana 
waste,  5  De  Gez  k.  Sma.  166;  Attenboroogh 
V.  AttenboroDgb,  1  Kay  ^  John.  296w 

{h)  ThomaA  v.  Uoyd,  26  Bear.  630. 

(f )  If\fra^  ch.  9. 


CHAPTER  V. 

BY  WHOM  POWEB8  MAT   B£  EXECUTED. 


SECTION  L 
OF   THE   EXECUTION  OF   POWERS  BT  MARRIED  WOMEN. 


3.  A  married  woman  may  execute  powers, 
6.  Although  given  to  her  when  aole,  ^c. 
e.  Unlese  given  to  her  **  being  sole  J' 
8.  Bifh  ▼.  Beaunumi  ;  not  mutpended  by 
marriage. 


10.  JEguitabU  pomerin  w{fe'e  estate  under 
marriage  ariieles  binding* 

12.  Observations  on  Bramkall  y.  HaU, 

Id.  Mr,  Seijeant  HUCs  remarks  upon  it. 
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Id.  Marriage  a  revocation  qf  a  woman's 
will  under  a  power. 

SO.  Bule  under  1  Vict.  c.  20. 

81.  Mr.  Banieter*s  note  to  prove  that  the 
husband  must  join  in  the  w\f^s  ap- 
pointment. 

22.  Orange  y.  Tiving ;  Bridgenwn*s  opinion. 

53.  Observations  upon  it. 

54.  Uie  note  considered:    the  husband^s 

consent  not  necessary. 
25.  Mr.  Preston's  opinion. 
27.  Power  by  statute  to  renew  leases. 


29.  Unalienable  trusts formarried  wotnen. 

32.  How  affected  by  discoverture. 

33  JEffect  qf  protecting  order. 

34k  Trust  for  separate  use,  vaUd  throughout. 

36.  Massey  ▼.  Parker  considered. 

38.  Bule  restored. 

39.  Where  it  extends  to  a  second  marriage. 
41.  A  married  woman  is  a  feme  sole  as  to 

separate  property. 
43.  What  is  a  power  of  disposition^ 

49.  Consent  in  court  not  necessary. 

50.  Operation  of  Insolvent  Act. 


1.  To  ascertain  by  whom  a  power  may  be  executed^  we  must 
first  inquire  into  the  legal  capacity  of  the  donee ;  and^  secondly^  we 
must  examine  the  instrument  creating  the  power,  to  see  tliat  the 
claimant  is  duly  authorised  to  perform  the  act.  I  shall  now  proceed 
to  consider  who  is  by  law  capable  of  executing  a  power ;  as  we  have 
already  examined  ,the  few  special  cases  which  have  arisen  on  the 
second  head. 

2.  And,  first,  every  person  who  by  the  laws  of  England  is  capable 
of  disposing  of  an  estate  actually  vested  in  himself,  may  exercise 
a  power  over  land,  or,  in  other  words,  direct  a  conveyance  of  that 
land. 

3.  By  the  common  law  a  married  woman  could  not  dispose  of  her 
own  estate  without  a  fine  or  recovery,  for  which  the  statute  law  has 
now  supplied  a  deed  with  certain  formalities ;  but,  simply,  as  the 
instrument,  or  attorney  of  another,  she  co.uld  convey  an  estate  in  the 
same  manner  as  her  principal,  because  the  conveyance  was  considered 
as  the  deed  of  the  principal,  and  not  of  the  attorney,  and  her  interest 
was  not  afiected. 

4.  When  we  consider  that  a  power  not  simply  collateral  gives  the 
complete  dominion  over  the  estate  to  the  extent  of  the  power,  we 
may  perhaps  incline  to  think  that  a  married  woman  ought  not  to 
have  been  permitted,  in  opposition  to  the  rule  of  law,  to  divest  her- 
self of  any  estate  or  interest  by  the  mere  execution  of  a  writing 
without  a  fine  or  recovery,  although  certainly  there  is  no  objection 
to  her  executing  a  power  simply  collateral.  And  Chief  Justice 
Bridgeman  appears  to  have  entertained  this  view  (a).  However,  it 
has  long  been  firmly  settled,  that  a  married  woman  may  execute  a 
power,  whether  appendant,  in  gross,  or  simply  collateral  (&),  and  as 


(a)  See  1  Cha.  Ca.  IS;  2  Freem.  16S; 
Grange  v.  living,  Bridg.  by  Dan.  107  post; 
and  Bee  Bllthe's  case,  2  Fseem.  91  >  and 
Godolphin  v.  GodoIphin«  1  Ves.  21. 

(b)  Harris  v.  Graham,  1  Ko.  Abr.  329, 
pi.  12;  2  Ro.  Abr.  247,  pi.  6;  Gibbons  v. 
MoultOD,  Finch,  346;  Daniel  v.  Uply,  Latvh, 


39 ;  Godb.  327,  pi.  419;  Bayley  v.  Warbnr- 
ton,  2  Com.  494;  Thomlinson  v.  Dighton, 
1  P.  Wms.  149;  Trayel  v.  Travel,  3  Atk. 
711 ;  2  Ves.  191,  dted  by  Lord  Hardwlckc; 
reported  3  VIn.  Abr.  427,  pi.  S ;  1  Dick.  66, 
nom.  Lady  Sutherland  v.  Nortbmore. 
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well  over  a  copyhold  (I)  as  a  freehold  estate  (c).     Thus,  if  a  married 

woman  is  tenant  for  life,  with  a  power  of  leasing  in  possession,  she 

cannot  raise  a  mortgage-term,  for  instance,  without  a  statute-deed 

(if  the  expression  may  for  brevity  sake  be  allowed);  but  by  the 

mere  execution  of  her  power,  she  may  create  a  lease  which  will, 

at  least  in  part,  and  may  perhaps  wholly,  take  effect  out  of  her 

interest.     So  if  she  has  a  general  power  of  appointment,  with  a 

limitation  in  default  of  appointment  to  herself  in  fee,  she  cannot 

affect  the  estate  vested  in  her  except  by  a  statute-deed;  but  she 

may  defeat  the  limitation,  and  convey  away  the  estate  by  the  execu- 
tion of  her  powen 

5.  It  is  not  material  whether  the  power  is  given  to  an  unmarried 

woman,  who  afterwards  marries  (ef ),  or  to  a  woman  while  she  is 

married,  or  upon  her  marriage,  and  she  survives  her  husband,  and 

• 

(c)  Driver  v.  Thompflon,  4  Tauiit.  994;  Glass  v.  Richardson,  0  Hare,  696. 

Boddington  «.  Abemethy,  6  Bam.  &  Crees.  (<f)  Gibbans  v.  Moulton,  Ffaich,  346.    See 

676 ;  S  Dowl.  &  Ry.  626;  The  King  v.  Lord  ChurchiU  v.  Dibben,   Re«f.  Lib.  A.  1768, 

ofthe  Manor  of  Oundle,  1  Adol.&ElL2Sd;  fol.  262;   2  Eden,  262;  2  Lord  Kenyon, 

1  Ney.  &  Man.  686;  8  Nev.  k  Man.  484;  2d  part,  68. 


(I)  Where  a  copyhold  is  surrendered  to  snch  uses  as  one  shall  appoint,  and  in  defimlt 
of  and  nntil  appointment  to  him  in  fee,  and  the  lord  accept  the  snrrender,  or  the  custom 
warrants  it,  and  before  admittance  the  surrenderee  appoint  to  another,  the  lord  is  bound 
to  admit  the  latter  without  requiring  the  prerious  admission  of  the  former;  Rez  «.  Lord 
of  Manor  of  Oundle,  3  Ner.  &  Man.  484.  This  has  been  followed  in  the  case  of  a  devise 
to  the  like  uses.  In  considering  the  case  in  analogy  to  the  case  o{  freeholds,  the  Court 
observed  that,  looking  at  the  case  in  this  point  of  yiew,  the  true  question  was  not  whether 
the  power  and  the  fee  can  eo-exist  under  a  eonyeyance  of  freehold  estates  operating  by  thd 
statute  of  usee,  but  how  the  case  would  have  stood  as  to  (freehold  estates  if  the  statute  of 
uses  had  neyer  passed.  Let  us  suppose,  then,  a  feofRneot  to  haye  been  made  befbre  the 
statute  to  such  uses  as  the  feoffor  should  appoint,  and  in  defeult  of  appointment  to  the  use 
of  the  feoflbr.  There  can  be  no  doubt  that  if,  in  such  a  case,  the  feoffor  had  directed  the 
ieoffoe  to  conyey  to  the  use  of  a  third  party,  a  court  of  equity  would  have  compelled  the 
conyeyance ;  Glass  v.  Richardson,  9  Hare,  698 ;  17  Jur.  926.  In  the  case  frat*  the  creation 
of  the  power  was  inoperatiye,  for  the  foottor  would  have  had  precisely  the  same  right  to 
direct  a  conyeyance  a  to  third  party  if  the  use  had  been  simply  reserved  to  him.  In 
Powdrell  v.  Jones,  24  L.  T.  88,  {Qu.  the  admittance  and  words  of  the  wOl,)  the]  surrender 
was  to  the  purchaser  fer  life,  then  to  such  uses  as  he  should  appoint  by  will,  &&,  and  in 
defiiolt  of  such  surrender  to  himself  in  fee,  and  he  vhu  admitted  m/ee^  and  it  was  held 
that  a  devise  by  fibn  did  not  operate  as  an  appointment  so  as  to  bar  his  wife's  f^bench. 
This  seems  to  deserve  f^irther  consideration.  It  was  held  in  The  Queen  «.  Corbett,  1  £11. 
Ac  Black.  886,  that  where  there  was  a  devise  good  by  custom,  authorising  the  executors 
to  sell  and  convey  by  bargain  and  sale  to  a  purchaser,  and  by  the  custom  to  avoid  a 
seizure  qwnaque  a  nominee  was  admitted  to  hold  until  an  heir  or  appointee  came  in,  and 
he  paid  a  fine,  and  afterwards  the  executors  sold  and  appointed  the  jiroperty  to  the 
nominee  already  admitted,  yet  the  latter  oould  not  surrender  to  another  without  a  previous 
readmittance  and  payment  of  another  fine,  fer,  when  the  power  was  executed  his  former 
admittance  ceased.  The  sale  in  such  a  case  should  be  effected  befbre  the  lord  can  seise. 
In  the  absence  of  any  custom  a  lord  is  not  bound  to  accept  a  snrrender  to  such  uses  as 
the  surrenderee  shall  appoint,  although  in  defeult  of  appointment  the  surrender  is  to  the 
use  of  the  surenderee  in  fee.    Flack  v,  Doiming  Coll.  13  Com.  Ben.  946. 
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afterwards  takes  another  {e) :  in  all  the  cases  she  may  execute  the 
power,  and  the  concurrence  of  her  husband  is  in  no  case  neces- 

sarjr. 

6.  But,  of  course,  a  power  given  expressly  to  a  woman  "  beinff 
soU^  cannot  be  executed  by  her  during  her  coverture (/)•  And 
where,  in  a  marriage  settlement,  the  trust  of  a  term  was,  if  the  wife 
should  die  and  leave  no  issue  by  her  husband  living  at  her  decease, 
that  the  trustees  should  within  six  months  after  the  decease  of  the 
survivor  of  the  husband  and  wife  raise  1,000  /.  and  pay  the  same  to 
such  persons  as  the  wife  ^*  at  any  time  or  times  hereafter  during  her 
coverture  and  notwithstanding  the  same,"  by  any  deed,  &c.,  should 
appoint,  it  was  held  tiiat  the  wife  had  a  power  only  to  appoint  during 
the  first  marriage,  and  that  an  execution  of  the  power  by  her  during 
her  second  coverture  was  void  {g).  And  a  general  power  of  ap* 
pointment  to  a  single  woman  under  a  settlement  made  by  herself 
has  been  held  by  implication,  from  the  limitations  in  defaidt  of 
appointment,  not  to  be  exercisable  during  coverture  (A).  The 
general  rule  was  admitted,  and  it  seems  difficult  to  maintain  that 
the  general  power  was  properly  confined  by  construction  to  the 
settlor  whilst  sole. 

7.  On  the  other  hand,  a  power  to  a  married  woman  to  appoint  by 
deed  or  will,  notwithstanding  her  coverture  and  as  if  she  were  sole, 
does  not  restrict  her  to  an  execution  during  coverture  (t).  Where 
personal  property  was  settled  upon  the  hueband  for  life,  and  then 
upon  the  wife  for  life,  and  after  the  death  of  the  mwivor  to  their 
children,  as  the  wife  at  any  time  or  times,  notwithstanding  her 
coverture,  by  deed  or  writing,  or  by  her  will  or  any  writing,  purporting 
to  be  or  in  tiie  nature  of  a  will,  diould  appoint.  And  iH  defaidt  of 
appointment  to  the  children,  and  if  none  to  such  persons,  &c.  as  the 
wife  at  any  time  during  and  notwithstanding  her  coverture  by  deed 
or  will,  &c.  should  appoint,  and  in  default  of  such  appointment  to  the 
husband,  it  was  held  that  the  latter  power  could  be  executed  only 
during  the  coverture :  the  Court  gave  no  opinion  whether  the  first 
power  coidd  have  been  exercised  when  she  was  a  widow,  but  it  ap^ 
pears  to  be  open  to  no  serious  doubt  that  that  power  might  have  been 
executed  during  widowhood  (i). 

8.  It  must  be  observed,  that  on  the  authority  of  the  case  of  Bich 
V.  Beaumont  (0,  it  has  been  sometimes  considered  doubtful  whether 

(e)  Bayley  r.  Wwburton,  2  Com.  404;  881;  Morris  ».  Howm,  4  Hare,  599. 

Burnett  r.  Mann,  1  Ve«.  167;  Whitmapih  {h)  Qould  ».  Gonld,  2  Jur.,  N.  8.,  484. 

«•  Bobertson,  1  Coll.  N.  C.  570.  Consider  the  ease. 

(/)  Lord  Antrim  «.  Duke  of  Bnckingham,  (i)  Doe  e.  Bird,  2  Not.  &  Mann.  679. 

1  Cha.Ca.  17;  2  Freem.  168.    There  is  an  {k)  Baraham  «.  Bennetl,2  CulL  260. 

impcrfeetnoteofthiscaseinl  Sid.  101.  See  (Q  &Bro.  P.C.908,vol.  6, 152,byTom- 

1  Eq.  Ca.  Abr. 843;  8  Salk.  276.  Uns. 

{g)  Horseman  v.  Abbey,  1  Jac  &  Walk. 
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a  power  given  to  a  feme  sole  was  not  suspended  by  her  marriage. 
The  settlement  in  that  case  was  made  by  a  single  woman,  and  powers 
were  given  to  her  to  be  executed  by  deed  or  will ;  she  afterwards 
married ;  and  during  her  coverture  exercised  the  powers  by  will. 
U[X)n  a  bill  filed  by  the  appointee  to  establish  the  execution  of  the 
power.  Lord  King  dismissed  it,  on  the  ground  that  the  remedy  lay  at 
law ;  but  upon  appeal  to  the  House  of  Lords  the  dismission  was  re- 
versed, and  the  Court  of  Chancery  was  directed  to  state  a  case  for 
the  opinion  of  the  Court  of  King's  Bench,  but  it  has  never  been 
ascertained  what  ultimately  became  of  die  case  (m).  The  case,  how- 
ever, has  frequently  been  cited  as  an  authority  that  a  feme  covert 
may  exercise  such  a  power  (n).  Li  one  case  (o),  Lord  Hardwicke 
said,  ''  It  has  been  determined  in  this  Court  that  a  feme  covert  can 
execute  a  power,  as  in  Travel  v.  Travel,  aTid  in  Kich  v,  Beaumont, 
where  the  Lords  sent  a  case  to  B>  R.  for  their  opinion,  which  they 
never  did  before  ";  and  in  another  case  he  observed,  that  it  had  been 
disputed  whether  a  feme  covert  could  execute  a  power  coupled  with 
an  interest,  and  it  was  held  she  might  by  the  House  of  Lords,  with 
the  advice  of  the  Judges  in  Bich  v.  Beaumont ;  that  was  a  general 
power.  But  in  the  case  before  him,  he  observed  that  the  question 
could  not  arise,  because  the  power  was  expressly  to  be  executed, 
whether  covert  or  sole  (/?).  So  that  he  treated  Bich  v.  Beaumont  as 
an  authority,  where*no  expression  indicated  that  the  coverture  was  not 
to  be  an  obstacle ;  and  this  places  the  point  upon  the  ground,  not  of 
the  husband's  rights,  but  of  the  donor's  intention ;  and  in  another  case, 
it  is  expressly  stated,  arguendo  (9),  that  a  case  was  sent  from  the 
Court  of  Chancery  for  the  opinion  of  B.  iZ.,  where  it  was  held  a  good 
appointment.  But,  whatever  was  the  decision  in  this  case,  the  law  is 
now  clearly  settled  that  a  feme  covert  may  execute  a  power  given  to 
her  whilst  sole. 

9.  The  case  of  Bich  v.  Beaumont  was  well  calculated  to  try  the 
rule ;  for  although  the  settlement  was  made  in  contemplation  of  the 
marriage  of  the  female  settlor,  and  made  a  provision  for  her  separate 
use,  and  for  her  issue,  and  contained  powers  to  her  which,  from  their 
wording,  might  afford  an  inference  that  she  was  to  be  at  liberty  to 
execute  them,  although  married ;  yet  the  power  which  she  did  exer- 
cise was  one  limited  to  her,  in  case  she  survived  her  mother,  to  revoke, 
and  limit  new  uses  by  deed  under  her  hand  and  seal,  executed  in  the 
presence  of  witnesses,  or  by  her  last  will  and  testament,  duly  executed. 
So  that  the  power  was  contingent^  and  the  words  did  not  point  to  an 
exercise  of  the  power,  notwithstanding  coverture ;  and  yet  it  was 

(m)  4  Vin.  Abr.  168,  pi.  26;  22  Vln.  (0)  See  2  Ves.  101. 

Abr.  227,  pL  47 ;  8  Bro.  P.  C.  308.  {p)  2  Lord  Kenyon,  2d  part,  82. 

(n)  See  3  Atk.  711 ;  Dow'nes  o.  Tim-  (q)  2  Vet.  64;  and  see  1  Vcs.  303, 305. 
peron,  4  Russ.  334. 
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properly  decided  that  it  might  be  exercised  during  her  marriage.  It 
was  argued,  that  the  power  was  not  well  executed,  for  when  a  power 
is  reserved  to  revoke  by  a  will  duly  executed,  it  must  mean  a  legal 
will,  one  that  is  to  be  made  under  tihose  circumstances,  and  with  such 
qualification  as  the  law  requires ;  but  a  feme  covert's  will  of  lands  is 
by  law  absolutely  void.  That  there  was  no  necessity  of  understand- 
ing the  will  mentioned  in  the  power  in  any  sense  different  from  the 
legal  one,  so  as  to  mean  any  declaration  of  her  last  will  and  intent, 
though  during  coverture,  because  she  was  unmarried  at  the  time  of 
creating  the  power,  and  might  then  have  executed  it  according  to 
law  (I) :  her  marriage  was  a  suspension  only  of  the  power  during  the 
coverture,  and  upon  surviving  her  husband,  if  that  contingency  had 
happened,  she  might  again  have  executed  it  (r). 

10.  In  Peacock  v.  Monk,  Lord  Hardwicke  doubted  whether  an  heir 
at  law  of  a  woman  would  be  bound  by  a  mere  agreement  entered 
into  before  marriage  between  her  and  her  husband,  that  she  might 
dispose  of  her  estate  notwithstanding  her  coverture  {s).  And  in 
Churchill  ».  Dibben  (f),  a  woman  who  by  her  marriage  settlement 
had  a  separate  estate,  purchased  several  freehold  and  leasehold  estates, 
which,  it  would  seem,  were  conveyed  to  her  in  fee  and  for  the  terms, 
and  also  contracted  for  one  which  was  not  conveyed  to  her.  By  her 
will  she  devised  some  of  them.  Lord  Hardwicke  said,  that  where  a 
feme  covert  has  a  separate  personal  estate,  the  general  rule  of  the 
Court  has  been  that  she  may  dispose  of  it,  or  of  any  personal  thing 
purchased  with  or  arising  from  it :  and  several  cases  have  been  so 
determined.  But  if  part  of  that  personal  estate  is  l^d  out  in  the  pur- 
chase of  lands,  though  those  lands  are  the  fruit  of  and  do  arise  from 
that  separate  estate,  there  is  no  authority  to  say  she  may  dispose  of 
them ;  for  then  comes  in  another  person,  an  heir-at-law,  to  be  disin- 
herited, and  he  cannot  be  bound  by  any  agreement  of  the  husband. 
If,  he  added,  there  be  an  agreement  between  husband  and  wife,  in- 
tended to  enable  her  to  dispose  of  lands,  however  strong,  it  would  be 
of  no  force,  for  by  no  method  can  an  heir-at-law  of  a  feme  covert  be 
disinherited  but  by  proper  conveyance,  fine,  declaration  of  use,  or  ap- 
pointment. By  vesting  the  whole  in  trustees,  in  trust  for  such  per- 
son as  the  wife  should  appoint,  or  by  limiting  it  to  such  use  as  she 
should  appoint,  and  then  when  she  makes  an  appointment  by  the 
statute  of  uses,  that  appointee  takes  from  the  original  conveyance  in 
which  that  power  is  created,  and  not  from  the  particular  instrument 
by  which  it  is  executed.     Where  lands  are  purchased  after,  there  is 

(r)  See  DoweU  v.  Dew,  1  You.  &  Coll.  C.  (s)  8  Vea.  191 ;  and  see  2  Bro.  C.  C.  644. 

C.  346.  (t)  2  Lord  Kenyon,  2d  part  CS,  1764. 


(I)  This  refers  to  a  power  to  appoint  to  the  issue,  and  not  to  the  contingent  power 
which  she  exercised. 
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no  trusty  no  use  that  can  give  force  to  an  appointment  of  them.  Then 
as  to  the  lands  contracted  for  but  not  conveyed,  he  agreed  that  the 
seller  was  in  certain  cases  to  be  considered  as  a  trustee ;  but  had  this 
been  conveyed  to  trustees,  a  feme  covert,  without  a  particular  power, 
can  no  more  appoint  a  trust  estate  than  a  legal  one.  Therefore,  as 
the  purchased  lands  were  not  such  as  she  had  a  power  over,  he  held 
they  could  not  pass  by  her  wiU ;  but  he  held  the  leaseholds  did  pass. 
.11.  But  in  Wright  v.  Englefield  («),  Lord  Northington  held,  that 
under  marriage  articles  the  wife  might  execute  her  power  in  the  same 
manner  as  if  she  had  a  power  over  a  legal  estate ;  and  his  decree  was 
affirmed  in  the  House  of  Lords.  In  this  case,  indeed,  the  legal  estate 
was,  at  the  time  of  the  articles,  outstanding  in  trustees  (x) ;  but  Lord 
Northington  appears  to  have  grounded  his  decision  on  the  fact,  that 
the  execution  of  the  power  was  in  favour  of  children ;  and,  therefore, 
there  was  a  meritorious  consideration* 

12.  Li  Bramhall  v.  Hall,  which  occurred  a  few  months  before  (y), 
where  the  wife  had  the  legal  estate  vested  in  herself,  but  had  by 
articles  a  power  to  dispose  of  it,  which  she  executed  in  favour  of  a 
natural  son,  and  tlien  joined  with  her  husband  in  levying  a  fine  to 
other  uses.  Lord  Northington  held  the  execution  of  the  power  to  be 
void,  and  that  the  estate  passed  by  the  fine,  and  the  Court  could  not 
lend  its  aid,  because  there  was  no  meritorious  consideratUm. 

13.  Lord  Northington,  however,  was  not  correct  in  holding  a  con- 
sideration to  be  necessary.  The  true  principle  on  which  equity 
ought  to  lend  its  aid  is,  tliat  the  agreement  having  been  made  on 
marriage,  the  husband  would  be  compelled  to  make  a  legal  settle- 
ment. Accordingly,  in  Rippon  v.  Dawding  (^r).  Lord  Camden  held, 
that  under  an  agreement  entered  into  previously  to  mairiage,  a  devise 
by  a  feme  covert  seised  of  the  legal  estate  was  valid,  and  he  would 
not  enter  into  the  consideration  of  the  objects  in  favour  of  whom  the 
estate  was  devised.  He  said  it  was  a  mistake  to  call  it  a  question 
between  volunteers.  The  agreement  was  made  on  marriage,  and  the 
wife  might  have  compelled  the  husband  to  join  with  her  in  a  fine ;  and 
he  thought  the  case  was  governed  by  Wright  v.  Cadogan,  although 
the  legal  estate  was  vested  in  the  wife. 

14.  It  is  remarked  by  the  learned  and  judicious  editor  of  Lord 
Northington's  decisions,  that  it  is  obserroble  that  in  Bippon  v. 
Dawding,  and  Wright  o.  Lord  Cadogan,  the  Court  interfered  against 
the  heir-at-law  of  the  contracting  party ;  whilst  in  Bramhall  v.  Hall 

(«)  Ambl.408.    Sea  Major  v.  Laiuley,  {z)  AmbL  665;   1   Powdl,  Contr.  73; 

8  Rusf.  k,  MyL  953.  and  see  S  Tenn  Rep.  605 ;  Dillon  v.  Qraoe, 

(«)  Wright  V.  Loid  Cadogan,  1  Bro.  P.      2  ScLo.  k.  Lef.  456;  George  v, Ambl. 

C.  by  Toml.  4S6;  S  Bden,  238.  627 ;  see  Field  v.  Moore,  7  De  Gex  Mac  & 

(y)  Ambl.  467.    See  AmbL  474 ;  2  Eden,  Gor.  6^1,  718. 
221,  and  the  Editor^s  note. 
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there  was  a  subsequent  effectual  execution,  against  which  the  Court 
refused  to  interfere  in  behalf  of  one  whose  equity^  as  arising  from 
the  marriage  contract,  was  in  no  respect  superior  to  that  of  the  per- 
sons claiming  under  the  subsequent  valid  execution  (a). 

Now  the  case  of  Bramhall  v.  Hall  seems  to  stand  thus :  1.  An 
agreement  previous  to  marriage  that  the  wife  should  have  power  to 
appoint  her  estate  by  deed  or  wilL  2.  A  regular  appointment,  that  is, 
a  conveyance  by  virtue  of  her  power  and  authority  in  favour  of  her 
natural  son  and  his  wife,  with  remainders  over.  3.  A  conveyance  by 
herself  and  her  husband  by  fine  to  uses  in  favour  of  herself  and  her 
husband,  and  partly  to  some  of  the  uses  in  the  first  appointment 
And  Lord  Northington  denied  relief  to  the  widow  of  the  natural  son, 
because  it  did  not  appear  that  she  was  anything  more  than  a  mere 
volunteer.  The  defect  likewise  was  prayed  to  be  supplied  against 
thosQ  who  claimed  under  a  subsequent  effectual  execution  of  the  power 
and  legal  conveyance  of  the  estate,  a  case  much  less  favourable  than 
if  it  had  been  against  the  heir  only  of  the  grantors.  But  even  against 
those  he  was  of  opinion  the  plaintiff  could  have  no  relief.  He  knew 
of  no  case  where  a  defective  execution  of  a  power  had  been  supplied 
in  equity  in  favour  of  a  natural  son,  to  whom  no  meritorious  conr 
fiideration  could  arise. 

Two  distinct  questions  appear  to  be  confounded  in  these  obser- 
Tation&  The  first  was,  Were  the  articles,  although  resting  in  fieri, 
such  as  equity  would  enforce  ?  That  point  was  settled  by  Wright 
and  Cadogan:  the  estate  wa^  bound  by  the  articles.  Tht  power 
therefore  was  a  valid  although  an  equitable  one,  and  coidd  be  enforced 
against  the  legal  estate.  The  second  question  was.  Was  the  power 
well  executed  by  the  first  deed  ?  It  clearly  was.  No  consideration 
was  necessary  in  the  appointee,  ybr  there  was  no  defect  in  the  appoint^ 
ment,  the  estates  were  simply  equitable,  but  they  were  as  binding  on 
the  l^al  estate  as  the  power  itself  was.  If  this  be  so,  then  the 
second  deed  and  the  fine,  though  they  carried  the  legal  estate,  could 
not  prevail  over  the  first  appointment  in  equity,  for  the  husband  was 
not  at  liberty  to  break  through  the  marriage  articles  without  his 
wife's  concurrence  under  her  power,  and  she  could  not  concur,  as  she 
had  already  fully  executed  her  power  without  reserving  a  power  of 
revocation.  The  persons  who  claimed  under  the  deed  and  fine  do  not 
appear  to  have  had  any  higher  eqxuty  than  the  first  appointee,  and  if 
they  had,  yet,  as  they  took  with  notice  of  that  appointment,  they  were 
in  every  view  of  the  case  bound  by  it. 

15.  To  the  last  edition  of  Ambler,  by  Mr.  Blunt,  a  report  of  this 
case  has  been  added  from  Serjeant  Hill's  MSS.,  who,  it  appeari^ 
made  the  following  observations  on  the  case.    This  case  would  have 

(a)  Mr.  Eden's  n.  to  firamhall  v.  Hall,  3  Ed.  224. 
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been  clearly  right  had  it  arose  on  a  covenant  to  stand  seised. 
Ch  Prec.  475  ;  but  vide  1  P.  Wms.  149,  by  which  it  seems  that  the 
lease  and  release  was  a  good  execution  of  the  power,  and  if  so,  it 
seems,  by  Salk.  678,  that  the  use  would  not  residt  at  law ;  but  qtusre, 
€t  vid,  6,  MS.  as  to  equitable  trust ;  but  as  there  was  a  fine  and  deed, 
declaring  the  uses  in  favour  of  the  bastard  {(ju.  husband],  it  seems 
he  had  a  clear  title. 

16.  This  note  perhaps  requires  explanation.  It  does  not  touch 
the  question  under  consideration.  The  learned  Seijeant  was  con- 
sidering whether  the^r^^  appointee  took  the  legal  estate ;  he  appears 
to  have  thought  that  the  lease  and  release  were  a  good  execution  of 
the  power,  as  regarded  the  nature  of  the  instrument,  and  that  point  is 
clear.  He  appears,  then,  to  have  been  con^dering  whether,  assuming 
the  estates  limited  by  the  lease  and  release  to  be  bad,  the  use  would 
result  to  the  donee  of  the  power,  the  releasor;  and  referring  to 
Shortridge  o.  Lamplugh,  he  said  not,  but  queried  the  point  as  to 
equitable  trust.  This  view  of  the  case  appears  to  have  been  erro- 
neous. There  was  no  question  of  resulting  use  at  law  or  in  equity. 
The  appointment  was  an  equitable  one,  and  if  it  were  bad,  the  power 
would  still  have  remained  in  the  wife  capable  of  being  re-executed. 
However,  he  concludes  that  as  there  was  a  fine  and  deed,  declaring 
the  uses  in  favour  of  another,  he  had  a  clear  titie.  And  so  he  had 
at  lawy  but  whether  or  not  he  was  bound  to  make  good  the  first 
appointment,  was  the  question  Lord  Northington  was  called  upon  to 
decide. 

17.  Lord  Bedesdale,  in  speaking  of  these  cases,  said  the  question 
was,  whether  a  feme  covert,  not  having  actually  conveyed  her  estate, 
but  having  previous  to  her  marriage  entered  into  a  contract  to  con- 
vey to  certain  uses,  that  contract  (even  so  far  as  it  was  a  stipulation 
for  her  own  benefit)  should  be  considered  as  binding  against  her  own 
heirs,  in  the  same  manner  as  the  contract  of  any  other  person. 
A  Court  of  equity  held,  that  her  heir  was  bound  as  she  was  bound 
herself  (&).  In  a  recent  case  in  which  the  authorities  were  ela- 
borately reviewed,  it  was  held  that  the  Court  cannot  by  its  decree 
or  order  bind  the  estate  of  an  infant  ward,  so  as  to  create  a  power 
over  it,  which  she  can  execute  against  her  heir-at-law,  and  that 
her  simple  execution  of  the  settiement  after  twenty-one,  but  during 
the  marriage,  did  not  give  effect  to  the  power  (c).  But  now  the 
Court  of  Chancery  has  a  limited  power  to  enable  infants  to  make 
settlements  {d). 

18.  Where  the  agreement  is,  that  the  wife  may  dispose  of  the 
estate  by  will,  a  will  made  before  the  marriage,  although  subse- 
quentiy  to  the  agreement,  will  be  revoked  by  the  marriage,  unless 

(b)  2  Scho.  ft  Lef.  403.  (d)  See  sect.  %,  irtfra. 

[e)  Field  v.  Moore,  7  Do  Gcx,  Mac.  k  Oor.  001. 
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expreadj  authorized  by  the  articles  to  be  made  before  marriage  (e) ; 
it  will  not  however  be  inferred  that  the  power  was  only  to  hi  ••ixe- 
cuted  in  the  event  of  the  wife  surviving  the  husband^  from'ihe 
circumstance  that  it  was  to  be  executed  by  tcill  only,  although  a 
feme  covert  cannot  make  a  proper  will  (/).  A  will  of  a  feme  covert 
made  imder  a  power,  during  the  marriage,  is  of  course  not  revoked 
by  the  death  of  her  husband  in  her  lifetime  (^). 

20.  But  now  the  law  is  settled  by  the  1st  Vict,  c.  26:  Every 
will  made  by  a  man  or  a  woman  will  be  revoked  by  his  or  her  mar- 
riage ;  unless  the  will  is  made  in  exercise  of  a  power  of  appointment, 
where  the  real  or  personal  estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  customary  heir, 
executor,  or  administrator,  or  the  person  entitled  as  his  or  her  next 
of  kin,  under  the  statute  of  distributions ;  in  which  case  the  marriage 
will  not  operate  as  a  revocation  (A).  It  has  been  observed  that  the 
only  effect  of  annulling  the  will  in  such  a  case  woidd  be,  not  to  vest 
the  property  in  the  new  family  of  the  testator,  but  to  carry  it  over 
to  the  person  entitled  in  default  of  appointment.  But  it  is  not 
necessary  that  the  property,  in  default  of  appointment,  must  go  to 
the  new  family,  if  there  be  any,  but  only  that  it  may ;  for  if  a  man 
(and  it  is  the  same  as  to  a  woman)  have  a  general  power  of  appoint- 
ment, with  a  limitation  in  default  of  appointment,  to  himself  in  fee, 
and  having  a  8on  by  his  first  marriage,  make  his  wiU,  and  then  marry 
again,  his  will  will  be  revoked ;  and  yet  if  he  die  intestate  the  estate 
will  descend  to  the  son  by  the  first  marriage,  in  exclusion  of  the 
issue  of  the  second.  Where,  in  default  of  appointment,  the  estate  is 
limited  to  a  particular  class,  as  purchasers  for  example  to  all  or  any 
of  the  children  of  a  first  marriage,  the  second  marriage  will  not  revoke 
the  will,  because  although,  in  default  of  appointment,  the  heir  may 
take,  yet  it  will  not  be  in  the  character,  or  with  the  quality  of  heir. 
The  19th  section  of  the  Act  provides  that  no  Tvill  shall  be  revoked 
by  any  presumption  of  an  intention,  on  the  ground  of  an  alteration 
in  circiunstances.  As  marriage  is  held  to  be  a  revocation,  the  ex- 
clusion of  other  circumstances  was  quite  proper.  Cases  may  occur 
of  wills,  under  powers  where,  as  we  have  seen,  the  limitations,  in 
default  of  appointment,  are  such  that  the  estate  would  not  go  to  the 
heir,  and  therefore  the  marriage  will  not  revoke  the  will  under  the 
affirmative  enactment ;  but  if  the  negative  clause  had  not  been  in- 
troduced, the  subsequent  birth  of  a  child  might,  under  a  change  of 
circumstances,  have  revoked  the  will,  under  tiiie  old  law  (i), 

21.  The  position  in  the  text,  that  the  concurrence  of  the  husband 

(«)  Hodsden  v,  Uoyd,  2  Bro.  C.  C.  534;  (g)  Morwan  v.  TbompBon,  3  Hagg.  830; 

Voe  V,  Staple,  2  Term  Rep.  684 ;  see  par-  see  Douglas  v.  Cooper,  3  MyL  &  Kee.  37S. 
tienlarly  p.  607.  (h)  Sect.  18.  22. 

if)  Driver  v.  ThompsoSi  4  Taunt  294.  (i)  H.  Bugd.  Willfi^  65. 57 ;  and  see  p.  65. 
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in  the  wife's  appointment  is  in  no  case  necessary,  has  been  questioned 
in  an  elaborate  note  to  the  case  of  Grange  v,  Tiving,  by  the  editor 
of  Bridgeman's  Judgments.  It  is  stated  in  that  note  that  the 
doctrine  that  a  married  woman  may  execute  every  kind  of  power, 
without  the  concurrence  of  her  husband  (Sugden  on  Powers,  155, 
156,  3d  edition),  seems  to  require  some  qualification.  Where  the 
husband  has  an  interest  and  the  power  is  general,  as  in  the  case 
mentioned  in  Bridgeman's  text,  it  does  not  appear  to  have  been 
decided  by  any  subsequent  authority  that  the  wife's  sole  act  will 
bind  that  interest  against  his  consent,  unless  the  donor's  intention  to 
that  effect  can  be  inferred.  It  seems  also  to  be  essential  to  consider 
the  effect  of  the  execution  of  the  power  on  the  wife's  own  interest. 
The  cases  on  the  point  may  require  further  examination.  In  Daniel 
17.  Upley,  Latch,  39,  and  W.  Jones,  137;  Gibbons  ».  Moulton, 
Finch,  246 ;  Bayley  r.  Warburton,  2  Com.  494  ;  and  Godolphin  v. 
Godolphin,  1  Yes.  21,  the  powers  seem  to  be  simply  collateral,  or 
bare  authorities,  or  the  husband  had  no  interest.  In  Churchill  v. 
Dibben,  and  Wright  v.  Lord  Cadogan,  2  Eden,  239,  the  powers 
were  specially  worded ;  and  Burnet  v.  Mann,  1  Yes.  157,  relies  on  Bos- 
common  r.  Fowke,  6  B*  P.  C.  161,  which  was  a  case  of  special  powen 
In  Harris  t?.  Graham,  1  Bo.  Ab.  329 ;  Travel  r.  Travel,  cited  2  Yes. 
191,  and  reported  by  the  name  of  Sclator  ».  Travel,  3  Yiner,  427  ; 
Bayley  t?.  Warburton,  2  Com.  494 ;  Bich  t?.  Beaumont,  3  B.  P.  C. 
308;  and  Tomlinson  v,  Dighton,  the  consent  of  the  husband  was 
given.  Lord  Antrim  v.  Duke  of  Buckingham  is  so  variously  and 
so  loosely  noticed,  1  Ch.  Ca.  18 ;  1  Sid.  101 ;  3  Salk.  276 ;  3  Freem. 
168 ;  1  Abr.  Eq.  343;  Comyn  Rep.  496;  Harg.  MSS.  n-  174,  fol. 
57  ;  that  it  is  difficult  to  conclude  upon  what  principle  the  decision 
against  the  lease  was  grounded.  It  does  not  appear  to  have  been 
argued  according  to  llie  suggestion  of  the  Chief  Baron ;  and  the 
reports  which  state  that  the  power  was  reserved  to  be  executed  by 
the  Duchess  of  Buckingham,  "being  sole,"  seem  to  be  incorrect. 
Those  words  would  probably  have  prevented  dispute,  except  in 
favour  of  the  asserted  creditor  j  but  they  are  not  to  be  found  in 
the  Register's  Book.  The  case  was  of  reversionary  lands,  in 
which  the  husband  had  no  interest;  and  it  does  not  affect  the 
present  question;  nor  does  evidence  appear  to  have  been  read  of 
creditors  being  concerned :  so  that  it  only  decides  that  a  general 
power  reserved  to  a  woman  of  her  own  lands,  but  not  in  con- 
templation of  marriage,  cannot  be  exercised  as  against  the  remain- 
der-man, even  with  the  concurrence  of  her  after-taken  husband. 
The  power  must  be  considered  a  power  in  gross  in  the  events 
which  happened;  but  if  the  Duchess  had  lived  to  acquire  the 
actual  possession  of  the  land,  it  seems  that  it  would  have  been  a 
power   appendant.      The    case,   therefore,   may  be  considered  an 
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authoritj  agamst  the  doctrine  said  to  be  now  settled,  as  to  the  actef 
of  a  feme  covert,  donee  of  such  power,  being  valid.  It  is  submitted, 
that  subsequent  decisions  have  not  contradicted  this  inference,  and 
that  the  positions  in  the  treatise  alluded  to  (Sugden  on  Powers,  c.  3, 
8.  1),  are  laid  down  too  widely.  It  seems  to  be  material  to  consider 
whether  the  donor  of  the  power  intended  the  wife  to  exercise  it, 
notwithstanding  coverture;  and  in  that  reject  the  facts  of  the 
marriage,  being  had,  or  contemplated  at  the  time  of  the  donation^ 
are  perhaps  indicia  of  intention.  If  no  such  intention  can  ])e  shown, 
the  consent  of  the  husband,  or  other  parties  respectively  interested, 
either  expressed  or  implied,  seems  to  be  essential  to  the  due  execu- 
tion of  powers,  when  not  mere  authorities  or  mmply  collateral. 

22.  Thus  far  the  editor.  In  the  case  of  Grange  ».  Tiving(A), 
to  which  his  note  is  appended,  Bridgeman,  C.  J.,  held  that  a  married 
woman,  although  an  infant,  might,  under  a  general  power  of  revoca- 
tion and  new  appointment  to  the  settlor  and  the  heirs  of  his  body 
(she  being  the  heir  of  his  body),  revoke  the  old  uses,  but  could  not 
as  an  infant  make  any  appointment,  except  to  herself,  and  then  she 
would  be  in  of  the  old  use,  or  in  other  words,  the  appointment  would 
be  inoperative.  But  he  held  that  if  a  conveyance  be  to  the  use  of 
J.  S,  and  the  heirs  of  his  body,  with  a  power  for  him  or  the  heirs  of 
his  body  to  make  leases,  the  heir  of  his  body,  being  a  feme  covert, 
toithout  her  husband  cannot  make  such  a  lease  whilst  the  disability 
continues ;  for  the  general  words,  heir  of  his  body,  shall  not  be  con- 
strued  to  alter  the  rule  or  reason  of  th^  law,  but  must  be  understood 
of  such  an  heir  of  his  body  who  hath  by  law  reason  and  will  to  do 
such  an  act;  which  however,  we  may  observe,  i»  rather  a  reason 
why  it  should  not  be  executed  at  all  during  the  disability,  than  a 
ground  for  making  it  valid,  if  executed  with  the  husband's  concur- 
-rence ;  and  the  observation  applies  to  a  class  and  not  to  an  individual. 
The  C.  J.  took  a  distinction  which,  it  is  conceived,  cannot  be 
supported.  He  said  Daniel  and  Ubby's  case  was  a  devise  to  his 
wife,  to  dispose  at  her  pleasure,  and  to  give  it  one  of  her  sons, 
which  she  pleaseth;  she  marries  again  and  then  conveyed  it  to  a 
younger  son.  The  Judges  differed  whether  she  had  only  an  interest 
for  life  and  an  authority  to  give  it  to  one  of  her  sons  in  fee,  or  an 
interest  in  fee,  with  a  condition  if  she  do  alien,  she  shall  alien  to  one 
of  her  souB.  But  they  did  all  agree  .that  this  conveyance  by  her, 
though  under  coverture,  to  her  younger  son  was  good ;  for  if  it  were 
a  power,  the  coverture  did  not  disable  it,  and  if  it  were  a  condition, 
it  was  a  condition  annexed  and  depending  upon  her  power  to  alien, 
for  she  was  not  compellable  to  alien,  and  in  neither  of  the  cases  was 
her  coverture  by  law  an  impediment' to  her.  But  this  case  of  Daniel 
and  Ubby,  though  much  pressed  as  full  in  the  case,  yet  came  not 

(k)  Bridg.  by  Ban.  107. 
L  2 
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home,  he  said,  to  their  case ;  for  the  feme  coyert  who  made  the  con- 
veyance had  therein  a  bare  authority ;  her  son  was  wholly  in  by 
the  devise  of  the  father,  not  by  any  estate  derived  from  her,  for 
her  own  estate  and  interest  ceased  when  she  executed  her  power 
and  disposed  of  it  to  her  son,  and  the  power  was  a  power  raised 
from  the  will  of  the  devisor ;  for  by  the  equity  of  the  statute  of  wills, 
though  not  by  the  express  words,  such  a  power  may  be  created,  and 
it  is  a  devise  of  the  testator  himself  within  that  statute.  But  in 
their  case  the  C.  J.  siud  the  power  was  raised  by  the  statute  of 
uses,  and  if  it  were  reserved  upon  a  feoffinent,  or  other  conveyance 
which  works  by  transmutalion  of  possession,  the  power  would  have 
its  efficacy  and  vigour  from  the  estate  of  the  feoffees  which  the 
feoffor  had  antecedent  to  his  feoffinent  to  uses;  and  therefore  if 
Daniel  and  Ubby's  case  had  been  not  by  a  devise  but  by  a  feoffinent, 
to  the  use  of  himself  for  life,  and  after  to  the  use  of  his  wife  for  life, 
or  immediately  to  the  use  of  a  feme  sole  for  life,  with  power  for  her 
to  dispose  of  the  fee  if  she  take  a  husband,  whether  she  may  during 
the  coverture  dispose  of  the  estate  deserves  consideration,  notwith- 
standing the  resolution  in  that  case.  He  then  reasoned  the  case 
upon  coverture  in  like  manner  as  upon  infancy,  to  which  our  attention 
will  shortly  be  directed.  But  he  was  of  opinion,  that  if  an  infant, 
to  whom  a  general  power  of  making  leases  is  given,  be  a  feme  sole, 
and  she  take  a  husband  and  then  make  a  lease,  that  lease  now  during 
her  coverture  is  avoidable,  for  general  words  shall  not  solve  that 
incapacity  which  she  fell  under  after  the  power  raised.  He  there- 
fore conceived  that  the  heir  in  his  case  being  of  age  of  discretion, 
though  a  feme  covert  and  an  infant,  might  execute  this  power  of 
revocation  of  the  old  uses ;  for  that  it  was  apparently  and  necessarily, 
in  the  eye  of  the  law,  for  her  advantage  to  revoke  the  former  uses, 
for  by  such  revocation  the  estate  settled  in  herself  as  heir,  and  it 
was  a  prejudice  to  her  not  to  be  able  to  revoke.  So  the  reason  of 
the  common  law  respecting  the  prejudices  or  advantages  of  infants 
or  femes  covert  in  matter  of  interest  extended  to  their  case.  But  he 
held  that  she  could  not  limit  any  use  to  her  husband  or  any  other 
stranger  during  her  minority.  He  said  that  another  objection  was 
made,  that  this  revocation,  though  it  be  said  to  be  by  the  consent  of 
the  husband,  yet  he  is  no  party  to  it,  and  she  can  do  nothing  without 
her  husband's  consent,  and  the  alleging  in  the  writing  that  her 
husband  consents  is  not  sufficient.  He  answered,  if  the  husband's 
consent  were  requisite,  the  alleging  it  in  her  writing  were  not 
sufficient;  but  that  point  was  ruled  in  Daniel  and  Ubby's  case,  that 
the  conveyance  by  the  wife  alone  without  her  husband  was  good, 
and  if  the  husband's  consent  be  also  to  it,  as  it  makes  not  the  case  the 
better,  so  it  makes  it  nothing  the  worse.  He  concluded,  that  upon 
what  had  been  said  it  appeared  that  this  revocation  arose  out  of  her 
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father's  conveyance.  She  was  but  an  instrument  in  it;  the  act 
indeed  was  personal  and  inseparable,  to  be  done  by  herself;  but  her 
personal  defects  by  coverture  or  infancy  could  not  suspend  the  doing 
of  it 

23.  This  case,  independently  of  the  current  of  later  opinions, 
cannot  be  depended  on.  It  draws  a  distinction  between  powers  in 
wills  not  operating  under  the  statute  of  uses,  and  powers  in  deeds 
deriving  their  effect  from  that  statute.  But  the  real  question  is 
not,  how  by  law  they  operate — out  of  what  seisin  or  estate  they 
take  effect — ^but  whether  the  donor  intended  that  the  power  should 
be  exercised  notwithstanding  the  nuuriage,  and  whether  the  married 
woman  has  legal  capacity  to  execute  it.  The  former  is  presimied, 
if  not  otherwise  declared,  and  the  latter  is  established  in  law.  To 
require  her  husband's  consent  is  to  add  a  collateral  circumstance, 
not  required  by  the  power  itself;  and  to  examine  whether  the  act 
is  for  her  benefit,  and  if  it  is  to  hold  that  her  husband's  consent  is 
not  necessary,  is  to  destroy  the  supposed  rule,  for  the  husband's  con- 
sent should  be  required  rather  to  protect  his  interests  in  his  marital 
right  than  hers.  In  many  cases  it  would  depend  upon  ever-varying 
circumstances,  whether  a  given  exercise  of  the  power  was  for  her 
benefit  or  not  In  Daniel  and  Upley's  case,  the  act  clearly  was  not 
for  the  married  woman's  benefit,  and  it  affected  the  husband's  rights, 
and  yet  her  act  with  her  husband's  consent  was  held  valid,  and  that . 
case  is  incapable  of  being  distinguished  from  the  general  case  upon 
solid  grounds. 

24.  In  regard  to  the  editor's  note  :-^The  first  position  in  it  cannot 
be  maintained,  for  Daniel  and  Upley  was  not  a  power  simply  col- 
lateral or  bare  authority,  and  the  husband  had  an  interest ;  for  until 
the  wife  exercised  the  power,  she  had  at  least  an  estate  for  life ;  nor 
was  the  power  in  Gibbons  v.  Moulton,  (Finch,  346),  a  bare  authority 
or  power  simply  collateral ;  for  Margaret,  to  whom  the  power  was 
given  to  continue  the  annuity,  took  it  herself  pur  autre  vie.  Bayley 
V.  Warburton  was  a  power  of  leasing  to  a  woman  tenant  for  life ; 
and,  therefore,  the  husband  had  an  interest,  and  the  power  was  not 
a  bare  authority  or  simply  collateral.  Godolphin  v,  Godolphin,  Lord 
Hardwicke  said,  was  improperly  called  a  power,  for  being  a  direction 
to  a  person  who  had  the  fee,  it  was  rather  a  trust 

In  Churchill  v.  Dibben,  it  now  appears  that  one  of  the  powers 
was  to  be  executed,  whether  the  woman  should  be  covert  or  sole  (J)  \ 
the  other  appears  to  have  been  a  common  power  to  appoint  a  sum 
of  money  by  deed  or  will ;  but  it  was  a  power  created  by  a  marriage 
settlement  So  was  Wright  v.  Lord  Cadogan,  and  in  such  cases, 
of  course,  where  the  intention  is  that  the  power  may  be  executed 
during  tiie  coverture,  it  would  not  be  possible  to  imply  that  the 

(/)  2  Lord  Keny.  Sd  part,  S2 ;  see  7  De  Oex,  Mac.  &  Gor.  708. 
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husband's  concurrence  was  necessary  to  the  execution  of  the  power. 
As  to  those  cases  in  which  the  husband  did  concur,  as  Bridge- 
man,  C.  J.,  observed,  in  Grange  and  Tiving's  case,  as  his  consent 
makes  not  the  case  better,  so  it  makes  it  nothing  the  worse. 

In  regard  to  the  case  of  Lord  Antrim  and  the  Duke  of  Buck- 
ingham, it  cannot  be  doubted  that  the  power  was  to  her  being  sole. 
It  is  so  stated  in  Cases  in  Chancery  and  in  Freeman,  and  is  so 
referred  to  in  1  Eq.  Ca.  Abr.,  and  in  3  Salk.  Those  words  could 
not  have  crept  into  the  Reports  by  accident  and  the  mistake  not 
have,  been  discovered ;  and  although  the  extract  from  the  Register's 
Books  (m),  does  not  contain  those  words,  yet  the  entry  affords  some 
evidence  that  they  were  in  the  deed,  for  the  plea  was,  that  the 
estate  for  life  had  not  fallen  into  possession,  and  therefore  the  lease 
was  bad,  '^  and  so  had  been,  if  the  Duchess  had  been  sole  at  the  time 
of  making  thereof."  However,  there  the  husband  did  concur,  and 
according  to  the  Reports,  Bridgeman's  objection  was  not  that  in 
such  a  case  the  husband's  consent  was  necessary,  but  that  his  con- 
currence destroyed  the  lease,  or  that  it  could  not  be  raised  during 
the  coverture.  He  said  that  the  power  was  not  pursued,  for  by  the 
marriage  she  hath  put  herself  in  the  power  of  her  husband^  and  it  is 
the  deed  of  her  husband  and  not  hers.  And  he  took  a  diversity 
between  a  naked  power  and  a  power  which  flows  from  an  interest, 
for  when  a  bare  power  is  given  to  a  feme  by  wiU  to  sell  lands, 
although  she  marry,  she  may  sell,  and  nmy  sell  the  lands  to  her 
husband,  because  it  was  not  created  by  herself  out  of  any  interest 
of  her  own.  But  where  a  feme,  upon  a  settlement  of  her  own 
estate,  reserves  a  power  which  flows  from  an  interest,  the  power 
ought  to  be  executed  by  the  feme  sole,  ajid  if  by  baron  andfemey 
it  is  not  good.  It  is  clear  that  this  position  cannot  be  supported. 
It  is  not  an  authority  that  the  husband's  consent  is  necessary  (n). 
The  learned  editor  appears  to  be  in  error,  in  stating  that  the  case 
decides  that  a  general  power  reserved  to  a  woman  of  her  own  lands, 
but  not  in  contemplation  of  marriage,  cannot  be  exercised  as  against 
the  remainder-man,  even  with  the  concurrence  of  her  after-taken 
husband.  The  bill  was  dismissed  for  want  of  equity,  but  Hale,  C.  B., 
said,  both  points  were  worth  trial  and  argument  at  law.  Neither  is 
there  any  warrant  for  his  statement  that  the  power  must  be  con- 
sidered a  power  in  gross  in  the  events  which  happened,  but  if  the 
Duchess  had  lived  to  acquire  the  actual  possession  of  the  land,  that 
it  would  have  been  a  power  appendant. '  The  power  did  not  change 
its  character  by  the  estate  for  life,  to  which  it  was  appendant,  falling 
into  possession ;  but  it  was  not  exercisable  until  that  event  happened, 
because  the  power  was  to  lease  in  possession.     The  last  position  in 

(m)  Bridg.  App.  O.  617.  Her.  432. 

(n)  See  now  Doe  o.  Gilbert,  1  Day.  k 
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the  note,  that  in  the  absence  of  intention,  the  consent  of  the  hus- 
band, or  other  parties  respectively  interested,  seems  to  be  essential  to 
the  due  execution  of  powers  when  not  simply  collateral,  cannot  be 
supported, 

25,  Mr.  Preston,  in  the  first  volume  of  his  Treatise  upon  Ab- 
stracts of  Title (<>),  observes,  "that  the  opinion  which  prevails  at 
present  is  that  a  power  coupled  with  an  interest,  and  vested  in  a 
married  woman,  may  be  executed  by  her  during  coverture.     Lord 
Hardwicke,  3  Atk.  711,  refers  to  the  case  of  Beaumont  v.  Rich, 
3  Bro.  P.  C.  308,  as  having  decided  this  point;  he  also  refers  to 
the  case  of  Lady  Travel ;  and  Mr.  Sugden,  in  his  Essay  on  Powers, 
has  quoted  a  long  list  of  cases  in  support  of  a  like  doctrine  (I).    The 
case  of  Lady  Travel  has  not  been  found,  and  the  case  of  Beaumont 
and  Rich,  instead  of  having  decided  the  point,  left  it,  as  far  as  an 
opinion  can  be  formed  from  the  reports,  in  doubt;  and  all  the  other 
cases  are  instances  of  powers  to  lease,  and  such  powers  are,  from 
their  nature,  to  be  exercised  during  coverture,  since  it  is  manifestly 
for  the  benefit  of  the  married  woman,  and  of  the  persons  in  remain- 
der or  reversion,   that  the  property  should  be  duly  and  properly 
tenanted."    It  is  too  much,  then,  the  learned  writer  adds,  to  con- 
sider it  to  be  clear  that  a  power  given  to  a  woman  by  way  of  interest 
is  without  a  dispensation  in  terms  or  by  circumstances,  with  the  dis- 
ability of  coverture,  exercisable  with  effect  whilst  she  is  under 
coverture.     But  ill  the  late  case   of  Doe  v.  Eyre  (/?),  where   a 
woman's  copyhold  estate  was  settled  previously  to  her  marriage  to 
the  use  .(after  the  marriage)  of  the  intended  husband  for  life,  remain- 
der to  herself  for  life,  and  after  her  decease  to  the  use  of  the  children 
of  the  marriage  as  she  should  by  deed  or  will  appoint,  and  in  default 
of  appointment  to  the  use  of  the  children  in  tail  with  remainder  to 
herself  in  fee.     The  wife  in  her  husband's  lifetime  exercised  her 
power  by  will;  and  the  Court  of  Common  Pleas,  notwithstanding 
the   doubt  expressed  by  Mr.  Preston  upon  the  authorities  above 
referred  to,  held  that  the  power  was  well  executed. 

26,  In  Blithe's  case  (^),  where  a  settlement  (which  was  probably 
impeachable  on  another  ground)  was  made  by  a  woman,  just  before 
her  second  marriage,  of  a  leasehold  estate,  in  trust  for  herself  for 
life,  remainder  for  her  child  for  life,  and  afterwards  upon  such  trusts 
as  she  should,  by  any  writing  signed  in  the  presence  of  two  wit- 
nesses, declare  and  appoint;  Sir  Joseph  Churchill,  Master  of  the 
Bolls,  held  that  the  execution  of  this  power  by  the  wife  after  mar- 
riage was  void ;  not  but  that  a  feme  covert  might,  in  many  cases, 

(0)  p.  399,  340.  Cham.  5  C!om.  Bench,  713. 
(p)  3  Com.  Bench.  557 ;  affirmed  in  Bxch.  (q)  2  Freem.  91. 

(1)  Thitf  refers  to  an  edition  prior  to  that  iu  which  Mr.  Banifitcr'B  note  was  first  reviewed. 
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execute  a  naked  power ;  but  here  this  power  was  coupled  with  an 
interest,  which  interest  hj  the  marriage  did  vest  in  the  husband, 
for  the  residue  of  the  term  being  not  disposed  of  in  the  first  settle- 
ment, was  a  trust  for  the  wife,  and  by  consequence  was  by  marriage 
a  trust  for  the  husband,  which  the  wife  could  not  dispose  of  without 
him.  This  is  the  only  other  authority  against  the  rule  stated  in  the 
text  That  case  is  clearly  over-ruled  by  the  later  authorities,  and 
the  point,  it  is  apprehended,  is  now  perfectly  settled,  although  the 
importance  of  it  may  be  a  sufficient  excuse  for  investigating  an 
elaborate  attempt  to  again  unsettle  it  (r).  But  the  married  woman 
cannot  make  a  lease  to  her  husband ;  the  bargain  must  be  between 
independent  persons  («). 

27.  We  may  here  refer  to  the  power  conferred  by  the  legislature 
on  married  women,  to  grant  renewals  of  leases  of  their  property,  in 
performance  of  existing  engagements  (^),  and  may  observe  that  a 
defective  execution  of  a  power  by  a  married  woman  will  be  aided 
in  like  manner  as  if  she  were  sm  juris. 

28.  The  ability  of  a  married  woman  to  make  a  will  in  execution 
of  a  power  is  neither  impeached  nor  increased  by  the  1st  Vict, 
c.  26  (ti),  except  that  it  must,  like  all  other  wills,  be  executed  as 
required  by  the  statute. 


29.  By  our  law,  if  an  estate  is  given  to  a  man  he  must  take  it 
with  all  its  incidents.  Therefore,  although  a  provision  may  be  made 
to  cease  on  the  bankruptcy,  or  insolvency,  for  example,  of  the  party 
for  whom  it  is  made,  yet  if  it  is  given  to  him  for  life  it  will  be  sub- 
ject to  his  debts ;  and  he  may  alien  the  property  notwithstanding 
any  declaration  to  the  contrary  in  the  instrument  by  which  the 
estate  was  created  (:r).  But  it  is  usual  to  create  an  unalienable  per- 
sonal trust  in  favour  of  married  women,  the  object  being  to  provide 
them  with  a  separate  maintenance  which  neither  they  nor  their 
husbands  can  alien. 

30.  Lord  Eldon  has  observed  that  in  regard  to  property  given  to 
the  separate  use  of  married  women,  the  directions  originally  were, 
that  the  money  was  to  be  paid  into  their  proper  hands,  and  their 
receipts  alone  to  be  a  discharge ;  it  was  held  that  a  married  woman 
might  dispose  of  property  so  given  to  her,  and  that  her  assignee  might 
take  it,  as  this  Court  would  compel  her  to  give  her  own  receipt  in 
affirmance  of  her  own  contract.  In  Miss  Watson's  case  the  words 
**  and  not  by  anticipation "  were  introduced  by  Lord  Thurlow :  his 
reasoning  was  this :  I  do  not  hereby  take  away  any  of  the  incidents 

(r)  Doe  V.  Gilbert,  1  Day.  &  Mer.  4S9.  Aid.  492;    Doe  r.  Lndlam,  7  Bing.  275; 

(f)  Doe  V.  GQberty  ubi  tup.  Doe  v.  Bird,  6  Bam.  &  Adol.  696,  aa  to  copy- 

(t)  1  W.  4,  c.  65,  s.  16.  holds  not  surrendered, 
(u)  8.  8.    See  Doe  v.  Bartle,  5  Barn.  &  {x)  Braodon  v.  Robioson,  1  Rose,  197. 
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of  property  at  law;  this  interest  which  a  married  woman  is  suffered 
to  take  is  a  creature  of  equity,  and  equity  may  modify  the  power  of 
alienation  (y). 

31.  Upon  the  first  introduction  of  the  words  by  anticipation^  it  was 
however  the  general  opinion  of  the  Profession  that  they  were  simply 
void,  and  that  the  woman's  power  of  alienation  still  existed.  Equity, 
in  upholding  settlements  on  a  married  woman  for  her  separate  use, 
considered  her  for  this  purpose  as  a  feme  sole,  and  viewed  in  that 
light  she  must,  like  a  person  sui  jurisy  take  the  property  with  the 
power  of  alienation.  There  is,  perhaps,  no  sound  principle  ui)on  which 
a  restraint  upon  alienation  can  in  any  case  be  supported,  where  the 
interest  is  not  given  over  or  made  to  cease  upon  alienation ;  but  after 
some  time  the  mere  prohibition  was"treated  by  the  Profession  as  valid 
generally.  Its  validity  was  then  disputed.  It  was  decided  by  Sir 
W.  Grant  that  whilst  the  woman  was  sole  she  might  alien,  notwith- 
standing the  clause  against  alienation  {z).  This  was  followed  by  Sir 
Thomas  Plumer,  who  however  appeared  to  consider  the  restraint  in 
the  case  before  him  as  confined  to  the  actual  coverture  (a).  And 
Sir  Lancelot  Shadwell  carried  the  doctrine  further;  for  in  a  case 
where  the  gift  for  the  separate  use,  with  a  prohibition  against  alien- 
ation, was  created  whilst  the  woman  was  sole,  but  was  not  confined 
to  any  particular  marriage,  he  held  the  restriction  to  be  void,  the  in* 
terest  not  being  given  over  upon  alienation,  and  therefore  gave  effect 
to  a  disposition  made  during  coverture  (b) ;  and  he  also  held  that  the 
restriction  was  void  if  not  made  during  a  coverture,  or  for  a  marriage 
then  in  contemplation  (c).  On  the  other  hand.  Sir  John  Leach  twice 
held  that  the  prohibition  was  valid,  although  made  with  reference  to 
any  future  marriage,  and  that  the  woman  coukl  not  alien  whilst  sole ; 
but  Lord  Brougham  reversed  both  the  decisions,  and  held  the  assign- 
ments whilst  sole  to  be  valid.  His  opinion  appears  to  have  been  that 
the  restraint  would  not  in  such  a  case  be  valid  when  the  woman  mar- 
ried, although  there  had  been  no  previous  alienation  {d). 

32.  But  after  all  this  conflict  of  opinion  it  has  been  held  that  the 
restriction  is  binding  during  coverture^  although  created  whilst  the 
woman  was  unmarried,  and  without  reference  to  any  particular  mar- 
riage (e) ;  and  although  the  gift  be  of  real  estate  in  fee  (/).  Her 
power  of  alienation  whilst  discovert  is  denied  by  none.  The  rule  was 
established  by  Lord  Langdale,  Master  of  the  Bolls,  who  decided  that 
the  restnunt  upon  alienation  is  valid  generally  as  annexed  to  a  gift 

(y)  1  Rose,  200.  Kee.  189;  2  Ru88.&  Myl.  210;  see  Carver 

(z)  Jones  V,  Salter,  2  Roes,  k,  Myl.  20S.  v.  Bowles,  2  Ross,  k  Myl.  801 ;  Maver  v. 

{a)  Barton  o.  Briscoe,  Jac.  603.  Townend,  3  Beav.  446. 

(6)  Newton  V,  Reid,  4  Sim.  141.  W  TuUett  v.  Armstrong;  Scarboroagh  v, 

(r)  Brown  ».  Pocock,  5  Sim.  663.  Bormau,   1  Beav.  1 ;  4  MyL  k,  Cra.  377 ; 

{d)  Woodmeston  v.  Walker,  2  Ross.  &  Rennie  9.  Ritchie,  12  Cla.  &  Fin.  204. 

Myl.  197,  200;  Brown  v,  Pocock,  2  Myl.  &  (/)  Baggett  v.  Meux,  1  PhiL  627. 
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for  separate  use,  but  that  the  woman  has,  when  discovert,  a  power  of 
alienation,  for  the  restraint  is  annexed,  he  said,  to  the  separate 
estate  only,  and  the  separate  estate  has  its  existence  only  during 
coverture ;  whilst  the  woman  is  discovert  the  separate  estate,  whe- 
ther modified  by  restraint  or  not,  is  suspended  and  has  no  operation, 
though  it  is  capable  of  arising  upon  the  happening  of  a  mar- 
riage {g\  and  this  was  affirmed  upon  appeal  (A).  A  power  during 
the  coverture  to  appoint,  but  not  by  way  of  anticipation,  has 
been  held  to  be  effectual,  although  in  default  of  appointment  the 
property  be  given  generally  to  the  lady's  separate  use : .  for  in 
such  a  case  she  is  not  considered  as  having  both  a  limited  power 
of  appointing  and  the  general  uncontrolled  dominion  over  the  pro- 
pertyO'). 

33.  Where  a  married  woman  had  a  right  to  a  fund  for  her  separate 
use  for  life,  but  not  in  the  way  of  anticipation,  and  she  obtained  a 
protecting  order  under  the  20  &  21  Vict.  c.  85,  s.  21,  by  reason  of  her 
husband  having  deserted  her,  she  and  a  child  entitled  to  the  rever- 
sion were  held  entitled  to  an  order  for  the  transfer  of  the  fund. 
The  order  was  conddered  to  release  her  from  the  restraint  of  aliena- 
tion (A). 

34.  A  trust  simply  for  the  separate  use  of  a  woman,  so  as  to  guard 
the  fund  against  a  husband's  marital  right,  is  a  creature  of  equity, 
and  is  not  open  to  the  objection  which  lies  against  the  power  restric- 
ing  anticipation ;  for  in  this  case  there  is  no  restraint  upon  alienation 
— the  woman  may  alien  whether  she  be  married  or  single. 

35.  But  in  a  case  successively  before  Sir  John  Leach,  V.C.,  and 
Lord  Eldon,  C,  an  attempt  was  made  to  confine  the  validity  of  a  gift 
generally  for  the  separate  use  of  a  woman  to  an  actual  coverture.  In 
die  case  alluded  to  (/),  a  man  gave  some  leasehold  property  to  his 
daughter  for  her  own  sole  use,  free  of  control  of  any  present  husband, 
or  any  husband  to  come.  The  daughter  was  unmarried,  and  did  not 
marry  until  after  her  father's  death ;  and  upon  a  bill  filed  by  her 
against  her  husband.  Sir  John  Leach  granted  an  injunction  against 
the  husband's  interference,  and  Lord  Eldon  refused  with  costs  a  mo- 
tion to  discharge  the  order ;  a  receiver  was  then  appointed ;  and  upon 
the  hearing  of  the  cause.  Sir  John  Leach  established  the  gift  for  the 
wife's  separate  use ;  and  Lord  Lyndhurst,  C.B.,  treated  such  a  gift  as 
valid  (m) ;  and  for  a  long  period  the  point  was  never  doubted.     Very 

{g)  Tollett  0.  Armstrong,  1  Bea.  1 ;  Baker  preceding ;  see  and  consider  the  ease ;  Doolan 

r.  Newton,  2  Bear.  112.  v.  Blake,  3  If.  Ch.  Rep.  340. 

ih)  4  Myl.  &  Cra.  877.  (*)  Cooke  v.  Fuller,  26  Bea.  90. 

(i)  Brown  V.  Bamford,  11  Sim.  127 ;  re-  (0  Anderson  r.  Anderson,  2  Myl.  &  Kee. 

Tersed,  1  Phil.  620;  see  Barrymoie  r.  EUfs,  427. 

8  Sim.  1 ;  2  Drew,  188;  Medley  v.  Horton,  (m) ».  tyne,  To.  662. 

14  Sim.  222,  was  treated  as  a  general  power 
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many  settlements  have  been  acted  upon,  which  would  hare  been  im- 
peached had  the  law  pennitted  it. 

36.  But  in  a  case  before  Lord  Cottenham,  when  Master  of  the 
Bolls  (n)f  in  which  he  held  that  the  gift  was  not  to  the  separate  use^ 
he  delivered  an  extra-judicial  opinion,  that  the  gift,  if  to  llie  separate 
use,  being  to  an  unmarried  woman,  was  void,  and  that  she  having 
married  a  man  who  became  insolvent,  his  assignee  was  entitled  to  the 
fund.  The  learned  judge  treated  the  cases  to  which  I  have  referred, 
in  which  there  was  a  restraint  against  alienation,  as  authorities  against 
the  gift  to  the  separate  use  altogether.  He  conridered  the  point  as 
settled,  and  that  the  very  point  was  decided  in  Newton  v.  Reid.  It 
did  not  occur  to  the  writer,  who  argued  several  of  the  cases,  that  the 
decisions  went  beyond  the  avoiding  of  the  restraint  upon  alienation. 
In  none  of  them  was  there  any  attempt  by  the  husband,  or  any  per- 
son claiming  under  him,  to  take  the  fund  from  the  wife ;  but  the 
woman  herself,  in  some  cases,  whilst  unmarried,  and  in  others  during 
the  coverture,  exercised  her  right  of  alienation ;  and  in  every  one  of 
the  cases  the  gift  to  the  separate  use  was  assumed  to  be  valid.  In  a 
later  case  (o),  before  the  Vice  Chancellor,  he  observed  that  Newton 
V.  Keid  did  not  interfere  with  this  question.  There  the  married 
woman  and  her  husband  combined  to  assign  her  separate  property, 
and  no  one  doubted  they  might  do  so,  unless  they  were  prevented  by 
the  clause  against  alienation ;  and  the  decision  only  went  to  this,  that 
the  restriction  on  alienation  was  rendered  ineffectual  by  the  context 
of  the  will,  but  no  opinion  was  expressed  as  to  the  effect  or  operation 
of  the  previous  words.  He  was  not  called  upon  to  decide  this  point, 
but  his  opinion  was  evidently  in  favour  of  the  trust.  Regard,  he 
observed,  ought  to  be  had  to  the  practice  of  conveyancers.  As  far 
as  that  practice  went,  trusts  like  these  had  prevailed  for  more  than  a 
century  (/?). 

37.  It  never  occurred  to  the  writer,  in  the  course  of  his  practice,  to 
suppose  that  their  validity  could  be  impeached.  Such  trusts  do  not  pre- 
vent alienation.  They  are  a  creature  of  equity :  a  modification  of 
power  and  property,  not  unsupported  by  analogy  to  the  rules  govern- 
ing the  rights  of  married  women  over  property.  Where  such  a  gift 
is  in  favour  of  an  unmarried  woman,  it  is  no  bridle  upon  herself;  but 
if  she  do  not  alien  and  marry,  the  husband  cannot  complain;  he 
should  have  inquired ;  and  a  settlement  for  the  wife's  separate  use 
permitted  to  remain  undisturbed,  should  not  be  deemed  a  nullity.  If 
the  trust  had  been  considered  inoperative,  the  wife  might  have  created 
a  similar  binding  one  before  marriage.     Why  should  not  the  subsist- 

(n)  MsHey  v.  Parker,  S  Myl.  k  Kee.  174;  (p)  And  see  Dayies  v.  Thomycroft,  6  Sim. 

see  Steffb  o.  Everitt,  1  Myl.  &  Gra.  87 ;  Tnl-  420 ;  App.  22  to  6th  edit  of  this  work ; 

lett  V.  Armstrong,  1  Kee.  428.  Maber  v.  Hodges,  2  Ton.  Si  Coll.  317 ;  but 

(o)  Benson  v.  Benson,  6  Sim.  126.  see  Bradley  o.  Hoghes^  8  Sim*  149,  and  ^. 
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iDg  one  be  allowed  to  remain  operative,  and  be  considered  as  adopted 
by  the  husband  by  the  marriage.  If  he  desired  to  have  the  owner* 
ship  of  the  property,  he  shoidd  have  required  his  wife,  before  the 
marriage,  to  renounce  the  trust  for  her  separate  use.  She,  by  allow- 
ing it  to  remain  imdisturbed,  manifested  her  intent  not  to  relinquish 
the  protection  which  it  afforded  to  her. 

38.  Lord  Langdale  in  several  cases  restored  the  rule;  he  held 
that  property  given  to  a  woman  for  her  separate  use  may,  under  the 
authority  of  equity,  be  enjoyed  by  her  during  her  coverture  as  her 
separate  estate,  although  the  property  origiTially  or  at  any  subsequent 
period  or  periods  of  time  became  vested  in  her  when  discovert  But 
that  whilst  the  woman  is  discovert,  the  separate  estate  is  suspended 
and  has  no  operation,  though  it  is  capable  of  arising  upon  the  hap- 
pening of  a  marriage  {q).  In  other  words,  he  held  that  the  gift  was  a 
valid  and  continuing  one,  whether  the  woman  was  single  or  married, 
and  that  it  extended  to  every  marriage  she  might  contract,  unless  it 
was  confined  to  a  particular  one,  but  that  whilst  the  woman  was  dis- 
covert the  separate  use  could  have  no  operation,  and  her  right  of 
alienation  wits  unfettered ;  and  Lord  Cottenham,  when  Lord  Chan- 
cellor, affirmed  this  decision,  so  that  the  point  is  once  more  settled  (r). 
In  the  last  case  upon  this  subject  before  Lord  Cottenham,  he  held  that 
a  settlement  to  the  wife's  separate  use  for  her  life  without  any  power 
of  anticipation  was  valid,  and  extended  to  a  future  marriage,  and  was 
not  restricted  to  the  existing  marriage  by  superadded  words  that  it 
was  to  be  independent  of  her  then  husband,  and  not  to  be  subject  to 
his  death,  &c  («). 

39.  So  many  cases  on  this  subject  have  been  overruled  that  it  may 
be  useful  again  to  state  that  it  is  now  settled  that  a  gift  to  the  separate 
use  without  power  of  anticipation  will  operate  upon  all  the  covertures 
of  a  woman,  unless  the  provisions  are  destroyed  whilst  she  is  disco- 
vert, and  the  only  question  now  is  whether  the  settlement  or  gift 
be  so  framed  as  to  include  the  period  of  the  second  coverture  {t). 
But  in  a  late  case  a  gift  to  the  separate  use  was  confined  to  an 
existing  marriage  by  a  very  strict  construction ;  for  it  was  said  the 
Jus  mariti  is  not  to  be  controlled  by  ambiguous  terms,  but  by  clear 
and  imanswerable  expression  of  intention  (k).  In  the  case  referred 
to  it  was  observed  that  in  Graffee's  case  the  property  was  settled  so 
as  not  to  go  by  way  of  anticipation ;  during  the  wife's  life  there  was 
a  restriction  on  alienation.  Now,  when  there  is  a  restriction  on  anti- 
cipation in  the  case  of  a  feme  sole,  we  know  that  unless  there  is  a 

(9)  Tullett  V.  Armttroiig;  Scarborough  406. 
r.  Bopman;    Clark  v.  Jaqaea;  Dixon  v.  (*)  InraGaflfee,!  Mac.  &  Got.  641. 

Dixon,  1  Bca.  1.  84. 86.  40.  {*)  Per  Lord  Cottenham,  C.  1  Mac  k, 

(r)  4  Myl.  &  Cra.  977;  aee  Nedby  o.  Gor.  540. 
Nedby,  ib.  367  ;  Nc^lands  r.  Payntcp,  ib.  (u)  Moore  t>.  Morris,  4  Drew.  33. 
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limitation  over  it  operates  nothing.  But  in  the  ease  of  a  married 
woman  it  can  only  exist  at  all  by  being  connected  with  an  estate  to 
her  separate  use.  If  the  restriction  on  anticipation  is  intended  to 
last  for  her  life,  it  can  only  do  so  by  the  separate  use  being  also 
limited  for  her  life.  Where  a  testator  directed  all  his  property  given 
to  his  daughter  to  be  so  settled,  to  the  exclusion  of  her  present  or 
any  future  husband,  that  the  same  might  belong  to  his  daughter 
during  her  life,  it  was  held  that  it  authorized  the  usual  clause  in 
restraint  of  anticipation  (or). 

40.  A  fund  directed  to  accumulate  till  a  female  legatee  attained 
twenty-one,  and  then  to  be  transferred  to  her  for  her  separate  use,  of 
course  does  not  vest  in  her  husband  upon  her  marriage  during  her 
minority,  but  the  trust  will  prevail  against  him(y). 

41.  Where  a  married  woman  has  property  settled  to  her  separate 
use,  without  any  restraint  on  alienation,  she  is  deemed  a  feme  sole, 
and  may  dispose  of  it  accordingly  (z)  (I),  or  enter  into  a  contract  for 
purchase  of  an  estate  as  a  feme  sole  (a) ;  but  there  can  be  no  decree 
against  her  in  personam  ;  and  it  is  said  that  although  a  feme  covert 
has  power,  and  the  court  has  jurisdiction  over  the  rents  and  profits 
of  her  separate  property,  no  case  has  given  effect  to  her  contracts 
against  the  corpus  of  her  separate  estate  (6) ;  and  the  prevailing 
opinion  is,  that  it  is  not  liable  to  answer  general  demands  upon 
her  (c).  Where  there  is  a  clause  against  anticipation  the  court  has 
no  power  to  authorise  an  alienation,  however  beneficial  it  might  be 
to  the  married  woman  ((f);  nor  can  property  so  settled  be  made 
answerable  for  her  breach  of  trust  as  to  other  property  in  the 
settlement  (e). 

42.  We  may  observe,  that  to  constitute  separate  property,  the 
intention  must  be  declared  {f) ;  and  although  the  trust  is  for  the  life 
of  the  lady,  yet  from  the  context  the  trust  for  her  separate  use  may 


{x)  Turner  o.  Sargent,  23  L.  T.  129. 

(y)  Johnson  v.  Johnsoo,  1  Kee.  64S. 

(z)  Bell  r.  Hyde,  Prec.  Cha.  328 ;  Norton 
V,  TuFTill,  2  P.  Wma.  144;  Grigby  v.  Cox, 
1  Ves.  617  ;  Davison  v,  Gardner,  Treat. 
Porch,  p.  509 ;  Hulme  v.  Tenant,  1  Bro. 
C.  C.  16. 

(a)  Dowling  v.  Macguire,  Rep.  T.  Plun- 
bett,  1. 

(6)  See  Aylett  r.  Ashton,  1  Myl.  k,  Cra. 
105 ;  FrandB  v,  Wi;;zell,  1  Madd.  258. 

{c)  Stuart  o.  Lady  KirkwaU,  3  Madd.  94 ; 
Aguilar  v.  Lonaada,  V.  C.  July,  1820,  MS. 
In  aintoD  V.  WiUefl,  Rolls,  1820,  the  Mat- 


ter of  the  RoUt  appeared  to  be  of  opioion 
that  it  conid  make  no  difference,  whether 
the  debt  was  secured  by  writing,  as  a  pro- 
missory note,  or  not.  MS.  Gaston  v. 
Fmnknm,  2  De  Gex  and  Sma.  561';  see  2 
Drew.  182, 188 ;  4  Drew.  683. 

(d)  Robinson  v.  Wheelwright,  21  Bea. 
214,  6  De  Gex,  Mac  &  Gor.  535. 

{e)  Cllvev.  Carew,  1  John,  k,  Ham.  199. 

(/)  8ee  Massey  v.  Parker,  2  Myl.  &  Kee. 
174,  aod  the  eases  there  cited  ;  Wardie  o. 
ClaztoD,  9  Shn.  624. 


(I)  As  to  what  will  amount  to  an  execution  of  a  power  by  a  feme  ooyeA,  see  post, 
ch.  6,  s.  5. 
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not  be  held  to  extend  to  a  future  marriage.     It  requires,  however, 
a  clear  intention  so  to  confine  it(j^). 

43.  It  may  not,  perhaps,  be  wholly  irrelevant  to  our  subject  to 
touch  slightly  on  the  distinctions  between  what  is  an  unaUenable 
personal  trust,  and  what  is  a  power  of  disposition. 

And  first,  a  gift  simply  to  the  separate  use  of  a  feme  covert,  is 
tantamount  to  a  gift  to  such  uses  as  she  shall  appoint  by  deed  or 
will  (A),  although  Lord  Rosslyn  in  one  case  (t)  considered,  that  an 
absolute  power  to  appoint  was  essential  where  the  trust  was  to  pay 
from  time  to  time.  This,  however,  proceeded  from  the  particular 
circumstances  of  the  case,  and  his  disinclination  to  support  alienations 
by  married  women  of  their  separate  property ;  his  decisions,  latterly, 
on  this  point  were  in  direct  opposition  to  the  doctrine  laid  down  by 
Lord  Hardwicke  and  Lord  Thurlow,  and  have  been  since  frequently 
shaken  by  Lord  Eldon  (A).  And  Sir  William  Grant  made  a  deci- 
sion directly  contrary  to  that  in  the  case  before  Lord  Rosslyn  (/). 
Where  a  freehold  and  copyhold  estate  was  devised  to  a  woman  who 
afterwards  married,  '^  to  and  for  her  own  sole  and  separate  use  and 
benefit,"  and  she  whilst  covert  agreed  to  8ell  the  estate  and  then 
devised  it  to  her  husband  in  fee ;  the  Master  of  the  Kolls  upon  a 
claim  filed  after  her  death  for  a  specific  performance,  observed  that 
the  object  of  limiting  the  estate  to  her  separate  use  was  to  protect 
her  from  her  husband  and  not  to  extend  her  power  of  disposition. 
No  distinct  authority  being  cited,  he  thought  the  case  too  doubtful 
to  compel  the  purchaser  to  take  the  title  in  the  absence  of  the  heir. 
He  could  not  in  his  absence  determine  that  he  was  a  mere  trustee  of 
the  legal  estate  (m).  If  the  wife  took  by  implication  a  power  to  dis- 
pose of  the  estate  by  deed  or  will,  the  equitable  fee  passed  by  the 
contract  to  the  purchaser,  and  the  legal  fee  by  the  will  to  the  hus- 
band who  joined  in  the  contract 

44.  The  mere  circumstance  of  the  interest  being  directed  to  be 
paid  from  time  to  time,  will  not  prevent  the  wife  from  making  a 
sweeping  appointment  at  once  {n).     Where  it  is  intended  that  the 


{g)  Knight  e.  Knight,  6  Sim.  121 ;  Ben- 
son V.  Benson,  lb.  1 20.  Gaffee's  settlement, 
7  Hire,  101 ;  but  see  Qaffee's  case  upon  the 
appeal,  1  Mac  &  Gor.  641. 

(A)    Peacock    v.    Monck,  8  Ves.  100; 

Fettiplaoe  v.  Gorges,  3  Bro.  CCS;  1  Ves. 

Jnn.46;  Richo.Cockell,  0  Ves.310;  Wagstaff 

v.  Smith,  ib.  620 ;  Bnrnaby  v.  Griffin,  8 

Ves.  266;  and  see  8  Ves.  176 ;  11  Ves.  222. 

(i)  Mores  v.  Hnish,  6  Vea.  692.  See  New- 
man V.  Whistler,  4  Ves.  120 ;  Essex  v.  At* 
Uns,  14  Ves.  642. 

(i)  Sperling  v.  Rochfort,  S  Ves.  164; 
Parkes  v.  White,  11  Ves.  200. 


(Z)  Essex  V.  Atkins,  14  Ves.  642. 

(m)  Harris  o.  Mot^  14  Beay.  169. 

(n)  Oarke  v.  Pistor,  3  Bro.  C  C.  346,  n; 
Ellis  V.  Atkinson,  3  Bro.  C  C.  665 ;  2  Dick. 
769;  Pybns  v.  Smith*  3  Bro.  C  C  340 ; 
1  Ves.  Jan.  180;  Witts  v.  Dawkins,  12 
Ves.  601;  and  see  Sperling  o.  Rochfort, 
8  Ves.  164;  Parkes  v.  White,  11  Ves. 
200.  Note,  Sockett  o.  Wray,  4  Bro.  C.  C 
483,  depended  on  Lord  Alyanley's  opinion, 
that  the  power  in  that  case  could  only  be 
exercised  by  teiU ;  see  Sperling  v.  Roch- 
fort,  ubi  sup. ;  Anderson  v.  Dawson,  16  Ves. 
632.    Ex  parte  Collins,  1  Sim.  N.  S.  106. 
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wife  shall  not  dispose  of  the  interest,  it  is  now  usual  to  insert  an 
express  clause  that  she  shall  not  sell,  mortgage,  charge,  or  otherwise 
dispose  of  the  same  in  the  way  of  anticipation,  the  validity  of  which 
we  have  already  considered.  But  where  the  only  receipts  made 
good  discharges  were  those  given  after  the  payments  should  have  be* 
come  due,  the  lady  was  held  to  be  restrained  from  alienation  (o). 

45.  But  although  these  words,  or  words  of  the  like  nature,  are 
omitted,  yet  if  the  instrument  point  to  a  personal  enjoyment,  the  fiind 
cannot,  during  the  existing  coverture,  be  alienated;  as,  where  in  a 
deed  of  separation  a  trust  was  created  to  permit  a  person  to  receive 
the  dividends  of  stock,  for  the  maintenance  and  support  of  the  wife, 
it  was  determined  that  she  had  no  dominion  over  it,  but  that  it  was 
subject  to  the  special  trust  for  her  maintenance  and  support,  although 
the  trustee  covenanted  to  indemnify  the  husband  against  the  wife's 
debts  (/>).  So  in  Hovey  v.  Blakeman  (y),  where  the  trust  was  to 
pay  the  rents  and  interest,  in  equal  divisions,  into  the  respective 
proper  hands  of  the  testator's  two  sisters,  as  long  as  they  should  live, 
and  the  same  to  be  to  their  separate  use,  the  Master  of  the  KoUs 
thought  that  an  absolute  property  was  not  intended  to  be  given  to 
them,  so  as  to  give  a  power  of  disposition :  that  it  was  a  personal 
bequest  to  them,  to  be  paid  into  their  proper  hands,  and  without  a 
power  of  disposition ;  and  he  dismissed  the  petition  of  an  annuitant, 
under  a  grant  from  one  of  them,  leaving  him  to  file  a  bill,  but  inti- 
mating an  opinion  against  it  But,  as  we  have  seen,  a  simple  gift  to 
the  separate  use  of  a  feme  covert,  gives  her  the  absolute  disposition 
of  it  And  in  the  case  (r)  of  Wagstaff  v.  Smith,  where  the  trust 
was  to  permit  the  wife  to  take  or  receive  the  dividends  to  her  own 
use,  during  her  life,  independently  of  her  husbafid,  the  Master  of  the 
Bolls  held,  that  as  to  this  property  she  was  to  be  deemed  a  feme 
sole.  There  were,  he  observed,  no  words  of  control,  no  words  of 
restriction.  The  trustees  were  not  even  to  pay,  from  time  to  time, 
into  her  hands  upon  her  receipt,  but  she  was  to  receive.  Here  were 
the  very  words  to.  give  the  absolute  property.  If  land  had  been 
given  to  trustees  in  these  terms,  it  would  have  been  an  use  executed^ 
and  the*  party  would  have  the  legal  estate  (*). 

46.  Again  in  a  later  case  {t)  where  the  trust  in  a  will  was  **  to 
permit  and  suffer  his  niece  to  receive  and  take  the  interest,  dividends, 
and  proceeds,  of  the  capital  stmi  of  2,100/.  or  so  much  thereof  as 
should  from  time  to  time  be  vested  in  his  said  trustees  for  the  pur- 
poses of  his  said  will,  during  her  natural  life,  for  her  own  sole  and 

(0)  Baker  v.  Bradley,  2  Sma.  &  Gif.  581,  (t)  And  see  Jonea  r.  Harria,  9  Vea.  486 ; 

7  De  Gex,  Mac.  &  Gor.  507.  Parkea  9.  White,  11  Vea.  d09. 

(p)  Hyde  «.  Price,  8  Vea.  437.  (0  Brown  v.  Like,  Ma  S.  C.   14  Vea. 

(9)  9  Vea.  524,  dted.  803. 
(r)  9  Vea.  620. 
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separate  use  and  benefit,  notwithstanding  any  husband  she  might 
happen  to  marry,  and  should  pay  the  same  into  her  own  proper  hands, 
for  her  own  separate  use  and  benefit ;  and  that  her  receipt  and  re- 
ceipts alone  should  from  time  to  time  be  a  good  and  sufficient  dis- 
charge and  discharges  for  the  same ;  and  that  the  same,  or  any  part 
thereof,  should  not  be  subject  or  liable  to  the  debts  or  engagements, 
power,  or  control,  of  any  such  huflband ; "  the  question  was,  whether 
the  niece  could  make  a  sweeping  appointment.  The  able  counsel 
for  the  defendant  gave  up  the  point  without  argument;  and  it  was 
accordingly  decreed  that  an  absolute  sale  by  her  was  valid. 

47.  In  a  case,  before  Sir  John  Leach,  yice-Chancellor,  he  con- 
sidered Brown  v.  Like  not  to  be  an  authority,  as  the  point  was  not 
argued ;  and  he  was  of  opinion,  that  in  a  similar  case  the  wife  had 
not  a  sweeping  power  of  appointment ;  but  no  judgment  was 
delivered,  and  Lord  Chancellor  Eldon  expressed  a  clear  opinion 
in  favour  of  the  wife's  right  in  such  cases  to  appoint  the  whole 
fund. 

48.  The  point  afterwards  came  before  Sir  John  Leach,  in  the  case 
of  Acton  V,  White  {u),  and  it  may  now  be  considered  that  express 
words  of  restriction  are  necessary  to  prevent  the  right  of  alienation. 
In  that  case  the  trust  was  for  the  separate  use  of  the  testator's  wife 
for  life  in  the  usual  way.  And  it  was  declared  that  the  rents  and 
interest  should  be  paid,  as  the  same  should  become  due,  into  her 
hands,  and  not  otherwise ;  and  that  her  receipt  alone  for  what  should 
be  actually  paid  into  her  own  proper  hands  should  be  a  good  dis- 
charge for  die  same ;  and  the  Yice-Chancellor  said,  that  it  was  too 
late  to  contend  that  a  lady  is  restrained  firom  the  power  of  alienating 
her  life  interest,  because  it  is  given  to  her  sole  and  separate  use,  and 
is  to  be  paid  into  her  own  proper  hands,  and  upon  her  receipt  alone. 
The  contrary  is  settled  by  repeated  authorities.  The  construction 
given  to  the  expressions  in  question  is,  that  they  are  intended  only 
to  exclude  the  marital  claims  of  any  present  or  after-taken  husband, 
and  not  to  control  that  right  of  disposition  which  is  incident  to  pro- 
perty. 

49.  In  some  cases,  where  a  married  woman,  having  an  absolute 
power  of  appointment  over  a  fund,  has  executed  it,  a  bill  has  been 
filed,  in  order  that  the  wife  might  consent  in  court  to  her  disposition; 
and  this  practice  occasioned  a  doubt  whether  it  was  not  necessary 
that  the  wife's  consent  in  court  should  be  taken  (ar).  But,  un- 
questionably, the  appointment  is  valid  without  any  consent;  ap- 
pointments are  daily  made  to  purchasers,  unattended  by  any  other 
solemnities  than  those  required  by  the  power  (y ),  and  it  has  frequently 

(«)  1  Sim.&6tit.4S9.  BeeH^or  «.  Laiia-  (y)  Stargis  r.  Corp,  13  Vet.  190;  Han- 

ley,  2  Bow.  &  &f  yl.  855.  chett  v.  Briscoe,  82  Beav.  609. 

(;r)  Sees  Yes.  lS1,lSi. 
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been  decided  upon  petitions,  that  the  wife  need  not  appear  and  con- 
sent. 

49.  We  must  not  close  this  section  without  referring  to  the  1  &  2 
'Vict  c  110  (z),  for  regulating  the  Insolvent  Debtors'  Court,  by 
which,  where  a  married  woman  being  a  prisoner  within  the  meaning 
of  the  Act,  the  order  of  the  Court  will  operate  upon  all  her  property, 
real  or  personal,  to  which  she  is  entitled  for  her  separate  use,  or  over 
which  she  shall  have  any  power  of  disposition,  notwithstanding  her 
coverture,  or  which  shall  be  vested  in  any  trustee  or  other  person 
for  her  benefit,  but  subject  to  any  right  of  her  husband  therein ;  and 
any  suck  married  woman  is  compellable  to  execute  a  warrant  of 
attorney  for  the  amount  of  debts  remaining  unpaid,  upon  which 
judgment  is  to  be  entered  up,  and  such  judgment  may  be  enforced 
against  any  future  separate  property  to  which  she  may  become  enti- 
tled during  his  life ;  after  his  death  the  judgment  is  to  be  as  opera*- 
tive  as  if  she  had  been  sole  when  she  executed  the  warrant  of 
attorney,  and  the  judgment  was  entered  up,  in  which  case  it  would 
bind  any  estate  over  which  she  had  a  power  which  she  might  exe*^ 
cute  for  her  own  benefit,  without  the  assent  of  any  other  person  (a). 


(z)  SeetlOl. 


(fl)  Sect.ll.l3,5&6Vict.c.ll6;  7lc8  Vict  c.  96. 
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1.  May  execute  authorities   and  powers 

simply  collateral. 

2.  Might  exercise  a  power  over  personaUy, 


3.  But  restrained  by  1  Vict, 

4.  Powers  by  statute  to  mdke  settlements, 

and  grant  leases* 


1.  An  infant  cannot  at  common  law  alien  his  estate  unless  by  force 
of  a  custom ;  but  he,  like  a  feme  covert,  may  at  common  law  do  any 
act  where  he  is  a  mere  instrument,  or  conduit  pipe,  and  his  interest 
is  not  concerned  (a).  Upon  the  same  principle,  it  would  seem  to 
follow  that  an  infant  may  execute  a  power  simply  coUateral,  deriving 
its  effect  from  the  statute  of  uses. 

2.  After  an  examination,  in  a  former  edition  of  this  work,  of  the 
authorities  which  will  now  be  found  in  the  Appendix  (d),  it  was 
submitted  that  an  infant  could  not  exercise  a  power  over  real  estate 


(a)  See  3  Atk.  710;  Btidg.  by  Ban. 


(A)  No.  6. 
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unless  it  were  a  power  simjdy  collateral;  but  as  to  personalty, 
clearly  he  might  exercise  a  power  over  that  at  the  age  at  which,  by 
law,  he  might  dispose  of  personalty  to  which  he  was  absolutely 
entitled  (c). 

3*  But  now,  by  the  1  Yict  c.  26,  no  will  made  by  an  infant  can 
be  valid  (ef).  This,  therefore,  puts  an  end,  as  to  all  wills  after  the 
act,  to  all  distinctions  as  to  the  nature  of  the  power  or  of  the  pro- 
perty subject  to  it.  It  has  been  observed  (e),  that  the  cases  of 
contract  and  testamentary  disposition  appear  to  have  been  con* 
founded.  In  the  case  of  an  illegitimate  child  this  provision  may 
carry  his  personal  fortune  to  the  Crown  instead  of  to  those  who 
might  justly  be  the  objects  of  his  testamentary  bounty.  In  the  case 
of  an  infant,  having  a  power  to  appoint  personalty  by  will,  marrying 
and  having  children,  and  dying  under  twenty-one, — a  case  not  of 
infrequent  occurrence— the  alteration  prevents  him  from  providing 
for  his  family,  and  the  property,  contrary  to  the  intention  of  the 
donor,  may  go  over  ta  a  third  person,  who  was  intended  to  take  only 
in  case  there  was  no  will  of  the  infant 

4.  The  legislature  has  made  it  lawful  for  every  infant  upon  or  in 
contemplation  of  his  or  her  marriage,  with  the  sanction  of  the  Court 
of  Chancery,  to  make  a  valid  and  binding  settlement  or  contract  for 
a  settlement  of  all  or  any  part  of  his  or  her  property,  or  property 
over  which  he  or  she  has  any  power  of  appointment,  whether  real 
or  personal,  and  whether  in  possession,  reversion,  remainder,  or  ex- 
pectancy— ^which  are  made  as  effectual  as  if  the  infant  were  twenty- 
one;  but  this  does  not  extend  to  powers  of  which  it  is  expressly 
declared  that  they  shall  not  be  exercised  by  an  infant.  If  the 
infant  die  under  twenty-one,  any  appointment  or  disentailing  assur- 
ance by  him,  is  to  become  void.  The  act  does  not  apply  to  any  male 
infant  under  twenty,  or  to  any  female  infant  under  seventeen  (/). 
We  shall  have  occasion  in  another  place  to  notice  the  powers 
given  by  act  of  parliament  to  infants  to  grant  leases  of  their 
estates  (^). 


(c)  Hearle  v.  Oieenbttik,  d  Atk.  09& 

id)  Sect.  7. 

(e)  H.  Sngd.  Wills,  7. 

(/>  IS  &  19  Vict.  c.  43. 


{g)  1  Will.  4.  c.  66,  ss.  16, 11,  post y  ch.  6. 
For  powers  to  infants  as  trustees  or  mort- 
gagees, see  1  Will.  4,  c.  60. 
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CHAPTER   VI. 


OF   THE    TRANSFER   OF    TOWERS. 


SECTION   L 

OF  THE  TRANSFER  OR  DELEGATION  BT  THE  ACT  OF 

THE  DONEE. 


1.  Particular  power  cannot  be  executed  by 

attorney. 

2.  Nor  be  detegated. 


8.  Where  a  deed  of  appointment  may  be 
executed  by  attorney. 

4.  Original  power  to  assigns, 

5.  Delegation  void:  good  uses  take  effect 


1.  In  considering  this  branch  of  our  subject,  we  may  inquire, 
Ist,  Whether  a  power  is  transferable  by  the  act  of  the  donee  of  the 
power ;  and  2dly,  in  what  cases  it  is  transferred  or  executed  by 
force  of  particular  acts  of  parliament,  or  by  act  of  law. 

And  first,  where  a  man  has  only  a  particular  power,  as  a  power 
to  lease  for  life  or  years,  he  cannot  make  a  lease  by  letter  of  attorney 
by  force  of  his  power  (a),  because  it  is  not  a  lease  of  the  land,  but  a 
declaration  of  the  prior  use ;  and  the  lessee  comes  in  by  the  original 
agreement  under  the  first  settlement.  The  power  is  in  such  case 
personal  to  the  owner  of  the  land,  for  it  refers  to  the  first  settle- 
ment (i). 

2.  So,  wherever  a  power  is  given,  whether  over  real  or  personal 
estate,  and  whether  .the  execution  of  it  will  confer  the  l^al  or  only 
the  equitable  right  on  the  appointee,  if  the  power  repose  a  personal 
trust  and  confidence  in  the  donee  of  it,  to  exercise  his  own  judgment 
and  discretion,  he  cannot  refer  the  power  to  the  execution  of  another, 
for  delegatus  non  potest  delegare.  Therefore,  where  a  power  of  sale 
is  given  to  trustees  or  executors,  they  cannot  sell  by  attorney  (c). 
So,  where  a  father  had  a  power  of  appointment  to  his  children  over 
a  real  estate,  and  he  delegated  fhe  poww  to  his  wife.  Lord  Hard- 
wicke  said  that  this  must  be  considered  as  a  power  of  attorney, 
which  could  be  executed  only  by  the  husband,  to  whom  it  was  solely 
confined,  and  was  not  in  its  nature  transmissible  or  delegatory  to  a 
third  person  {d).  Again,  where  personal  estate  was  given  to  such 
charitable  use  as  A  should  appoint ;  and  he  directed  the  money  to 
be  applied  as  B  should  appoint.  Lord  Hardwicke  held  the  delegation 


(a)  Lady  Gresham's  case,  before  Wray 
and  Andenoa,  Ch.  Jus.  9  Rep.  76  a,  cited ; 
2  Roll.  393,  agreed.  See  Attorney-general 
V.  Gradyll,  Banb.  29;  but  note,  that  it  was 
not  neceBsary  to  decide  this  point :  and  see 


Orby  V.  Mohun,  2  Vern.  642. 

(b)  See  Palm.  436. 

(c)  Combe8*B  case,  9  Rep.  76  b. 

{d)  Ingram  v.  iBO^ram,  8  Atk.  8S;  and 
see  Hamilton  v.  Royse,  2  Scho.  k,  Lef.  390* 
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void  (e).  So,  where  a  testator  gave  his  wife  a  power  to  appoint 
personalty  amongst  their  children,  and  she  delegated  this  power  by 
her  will  to  others,  Sir  Thomas  Clarke  determined  that  the  delegation 
was  void  (/) ;  and  this  is  now  a  settled  point.  On  the  same  ground, 
a  person  whose  consent  is  made  requisite  to  the  due  execution  of  a 
power,  cannot  authorise  another  as  his  attorney  to  consent  to  any 
execution  of  it  {g). 

3.  It  is  frequently  contended  in  practice,  that  a  donee  of  a  power 
cannot  execute  a  deed  of  appointment  by  attorney.  But  the  cases 
by  no  means  authorise  this  poffltion.  They  merely  establish  that 
the  donee  cannot  delegate  the  confidence  ajid  discretion  reposed  in 
him  to  another.  Where  the  deed  of  appointment  is  actually  pre- 
pared, or  the  donee  points  out  the  precise  appointment  igrhich  he  is 
desirous  should  be  made,  there  no  confidence,  no  discretion,  is  dele- 
gated. The  appointment  is  in  every  respect  an  exercise  of  his  own 
judgment;  and  there  cannot  be  any  reason  why  he  should  not  be 
permitted  to^  execute  the  deed  of  appointment  by  attorney.  The 
contrary  doctrine  would  lead  to  great  inconvenience.  Where,  how- 
ever, a  particular  mode  of  execution  is  required,  it  would  be  diffi- 
cult to  support  an  execution  by  attorney. 

4.  Here  we  must  be  careful  to  distinguish  cases  where  the  power 
is  originally  authorised  to  be  executed  by  the  donee  of  the  power 
and  his  assigns ;  for  in  those  cases  where  the  power  is  annexed  to 
an  interest  in  the  donee,  it  will  pass  with  it  to  any  person  who  comes 
to  the  estate  under  him,  although  there  are  twenty  mesne  assign- 
ments ;  and  whether  the  claimant  is  an  assignee  in  fact,  or  an  assignee 
in  law,  as  an  heir  or  executor  (Ji),  In  like  manner  the  donee  of  a 
power  not  annexed  to  an  interest  may  delegate  the  power  by  virtue 
of  an  express  authority  in  the  deed  by  which  it  was  created  (i), 

5.  But  in  a  case  where  the  trust  was  to  dispose  of  the  property 
unto  such  of  the  relations  and  kindred  of  the  testator,  in  such 
manner,  &c.  as  his  executors  should  think  proper,  leaving  it  to  the 
discretion  of  them,  and  the  heirs,  executors,  and  administrators  of 
the  survivor  of  them,  the  trustees  died,  and  the  survivor  devised  all 
the  trust  estates  to  A  and  By  and  made  them  executors,  as  to  the 
personal  part  of  the  property;  it  was  held  that  they  could  not 
execute  the  power  (A). 

6.  Where  the  power  is  tantamount  to  an  ownership,  and  does  not 

(ff)  Attomey-geoeral  v.  Berrymao,  2  Ves.  (A)  How  v.  Whitfield,  I  Ventr.  338,  339; 

643,  cited;  and  see  Doyley  v.   Attorney-  1  Freem.  476;  2  Jo.  110;  2  Show.  67.  .See 

general,  4  Vin.  Abr.  485,  pi.  16.  Coxe  r.  Day,  13  East,  118;  Ashton  o.  Wood, 

(/)  Alexander  r.  Alexander,  2  Ves.  640 ;  3  Snia.  U  Gif.  436. 

and  pee  Bristow  v,  Warde,  2  Ves.  jan.  336 ;  (t)  See  Pallisor  v.  Ord,  Bunb.  166. 

Hitch  V,  Lewortby,  2  Hare,  200.  (*)  Cole  r.  Wade,  10  Ves.  27 ;   tvpra,  p. 

[g)  Hawkins  v.  Kemp,  3  East,  410.    See  131,  ii\fra. 
Attorney-general  v.  Scott,  I  Ves.  413. 


en.  6.  s.  2.] 


BY   THE   ACT   OF   THE   DONEE* 


181 


involve  any  confidence  or  personal  judgment,  and  no  act  personal 
to  the  donee  is  required  to  be  performed,  it  may  be  executed  by 
attorney  in  ilie  same  manner  as  a  fee-simple  may  be  conveyed  by 
attorney.  Thus,  when  the  statute  of  1  Rich.  3,  gave  cestui  que  use 
power  to  dispose  of  the  legal  estate,  it  was  determined  that  he  might 
execute  his  power  by  attorney  (/).  It  appears  to  be  on  the  same 
ground,  that  where  an  estate  is  limited  generally  ta  such  uses  as  a 
man  shall  appoint,  he  may  limit  it  to  such  uses  as  another  shall 
appoint.  The  power  is  equivalent  to  the  fee-simple,  and  is  merely 
a  species  of  ownership  which  involves  in  it  no  trust,  or  exercise  of 
personal  judgment.  The  consideration  of  this  point  will  be  resiuned 
in  a  future  page  (m). 

7.  In  Sergison  v.  Sealy  (n),  a  woman  having  a  power  to  appoint 
a  sum  of  money  to  be  raised  out  of  an  estate  by  her  marriage  articles, 
covenanted  and  granted  that  it  should  be  lawful  for  her  husband  to 
raise  the  sum  by  any  ways  or  means  that  she  herself  was  entitled  to 
raise  the  same,  and  to  ^spose  of  the  same  as  he  should  think  fit. 
This  was  said  to  be  only  a  delegation  of  her  power  to  her  husband^ 
which  would  be  void.  But  Lord  Hardwicke  held  that  it  was  not  a 
bare  delegation,  for  though  it  was  not  formally  done,  yet  it  amounted 
to  a  grant  of  the  money  to  the  husband,  and  if  it  had  been  a  grant 
it  would  have  amounted  to  an  execution  of  the  power,  and  the 
covenant  in  equity  was  a  good  execution. 

8.  Where  a  power  which  cannot  be  transferred  is  delegated,  and 
estates  are  limited  over  in  default  of  any  appointment  by  the  person 
to  whom  the  power  is  wrongfully  delegated,  the  delegation  is  simply 
void,  and  the  estates  limited  over  take  effect  immediately  (o). 


(0  Anon.  Dy.  28da,  pi.  30;  and  Bishop 
of  London  v.  KeUet,  cited  ibid. ;  and  see 
Wanen  v.  Arthur,  2  Mod.  317 ;  and  Combei's 
case,  0  Rep.  75  b. 


(m)  Vide  ir^ra,  ch.  7,  sect.  1. 
(n)  9  Mod.  380. 

(o)  Ingram  v.  Ingram,  2  Atk.  83,  vide 
ir^fraf 


SECTION    II. 

OF  THE  TBANSPEE  OE  DELEGATION  BY  ACTS  OP  PARLIAMENT 

AND  THE  ACT  OP  LAW. 


1.  Senqfit  qf  conditions  belonging  to  at- 
tainted persons  vested  in  Crown, 

3«  yot  forfeited  \f  annexed  to  person  or 
mind  qf  donee. 

3.  Right  to  tender,  in  Croxen. 
10.  May  he  performed  by  commission. 


11.  Must  be  executed  during  donee* s  life, 

12.  Power  of  revocation  in  Kings's  debtor 

for  ben^t  qf  Crown, 

13.  Or  in  a  subject  remaining  abroad  in 

contempt  of  the  prerogative. 

14.  Pmoers  in  insolvents  given  to  assignees. 
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1 5.  Powers  in  bankrupts  given  to  assignees, 

17.  Poioers  in  lunatics  given  to  commit^ 

tees, 

18.  Where  to  be  executed. 


\ 


19.  Where  the  lunatic  is  a  trustee  or  guar" 

dian* 

20.  Effect  qf  appointing  new  trustees, 

21.  Powers  by  statute  to  incapacitated  per^ 

sons. 


1.  By  the  common  law^  the  King  was  not  entitled  to  conditions 
vested  in  persons  attainted^  nor  were  they  forfeited  by  any  act  in 
which  they  were  not  expressly  named^  for  by  the  general  words  of 
all  hereditaments  they  would  not  pass^  although  clearly  heredita- 
ments (a).  But  by  the  33  Hen.  8,  c.  20  (I),  the  benefit  of  rights^ 
entries^  and  conditions^  was  expressly  given  to  the  Crown ;  that  is, 
the  land  itself  was  not  given,  but  only  the  benefit  of  the  condition, 
by  which  the  land  might  be  reduced  into  the  possession  of  the  party 
attainted  had  he  not  been  attainted  (&). 

2.  The  distinctions  established  upon  this  legislative  provision 
appear  to  be,  that  where  the  power  is  inseparably  annexed  to  the 
person  or  mind  of  the  donee,  it  will  not  be  forfeited  to  the  Crown 
by  his  att^nder ;  but  where  the  thing  to  be  done  is  a  mere  ministerial 
or  formal  act,  not  inseparably  annexed  to  the  person  or  mind  of  the 
donee,  but  which  may  be  performed  by  one  person  as  well  as  another, 
the  power  will  go  to  the  Crown. 

3.  Thus,  in  Dacre's  case,  where  a  grant  was'  revocable,  upon  a 
mere  tender  of  5  s.  it  was  resolved  that  such  a  condition  was  given 
to  the  King  (c).  But  if  the  power  is  required  to  be  executed  under 
the  proper  hand,  or  which  is  the  same,  under  the  hand  of  the 
donee  {d)y  or  any  other  mode  is  pointed  out  to  the  performance  of 
which  the  mind  or  hand  of  the  donee  himself  is  required,  the  power 
is  not  forfeited  by  his  attainder.  The  difl&culty  is  to  apply  this  rule 
to  the  cases  which  arise. 

(a)  See  Marquis  of  Winchester's  case,  160. 

3  Hep.  1.  {d)  Doke  of  Norfolk's  case,  7  Bep.  13  a, 

{b)  See  1  Hale,  P.C.  244,  s.4;  2  Huwk.  cited;  Smith  o.  Wheeler,  1  Ventr.  ISS;  1 

P.  C.  463,  8.  26.  Lev.  270 ;  1  Mod.  16, 3S ;  2  Keb.  664,  608, 

(c)  17  Eliz.  a^.  cited  by  Popham,  Leo.  644,  763,  772 ;  1  Freem.  9  (II);  Bridg.  119. 


(I)  By  the  7th  Ann.  c.  21,  after  the  decease  of  the  Pretender,  no  attainder  for  treason 
was  to  prejudice  the  right  and  title  of  any  person,  other  than  the  right  of  the  offender 
daring  his  life.  [For  the  history  of  this  statute  see  York  on  Forfeiture,  and  4  Black. 
Comm.  3S4.]  By  the  17  th  Geo.  2,  c.  39,  the  operation  of  the  act  of  Anne  was  suspended 
till  the  death  of  the  Pretender's  sons.  If  these  acts  had  erer  operated,  they  might  have 
occasioned  some  very  nice  questions  on  the  doctrine  discussed  in  the  text.  But  by  the 
39th  Geo.  3,  c.  93,  the  act  of  Anne  was  wholly  repealed. 

(II)  This  case  of  Smith  r.  Wheeler  was  lint  heard  in  error  when  Kelynge  was  Chief 
Justice,  who  remarked,  that  **  if  this  way  be  taken,  a  man  may  commit  treason  pretty 
cheaply."  See  1  Mod.  40,  and  see  2  Keb.  646.  And  Kelynge  deterred  Serjeant  Mayoard 
from  pleading  against  the  Crown  according  to  his  retainer,  by  putting  it  upon  him  at  his 
peril,  on  forfeiture  of  his  patent !  The  case  arose  upon  an  act  of  attainder  similar  to  the 
act  of  lien.  8. 
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4.  In  Hardwin  and  Warner  («),  a  power  of  revocation  was 
given  to  Sir  William  Shelley,  upon  tender  to  the  feoffees  of  a  gold 
ring,  or  a  piur  of  gloves  of  the  value  of  12  rf.  or  above,  or  the  sum  of 
I2d.f  he  the  said  Sir  William,  tunc  declarante  et  expressante,  that 
the  tender  was  with  intent  to  make  void  the  feoffment.  The  case 
was  decided  against  the  Crown,  first  in  the  Exchequer,  and  then  in 
the  Common  Pleas ;  but  it  appeared  that  the  Attorney  General 
confessed  judgment  in  the  Exchequer,  for  (as  it  was  asserted)  a  good 
fee ;  and  then  when  he  was  Chief  Justice  of  the  Common  Pleas  he 
was  unwilling  to  contradict  his  former  confession.  The  diflSculty  in 
this  case  was  considerable.  When  the  case  was  argued  in  B.  R.  it 
was  admitted  on  all  hands,  that  if  a  tender  of  a  ring,  &c.,  only  had 
been  required,  the  benefit  of  the  power  woidd  have  been  forfeited, 
and  it  was  also  conceded,  that  in  every  case  of  a  tender  there  must 
be  a  declaration,  although  not'  expressly  Required  by  the  power. 
Whitlock  and  Jones,  on  these  grounds,  held  that  the  words  ipso 
declarante  were  only  what  the  law  would  have  implied,  and  expressio 
eorum  qxixB  tacite  insunt  nihil  operatur.  On  the  other  hand.  Crew, 
Chief  Justice,  and  Dodridge  (I),  held  that  the  power  was  inseparably 
annexed  to  Sir  William's  person.  They  with  great  reason  took  a 
distinction  between  a  general  declaration  implied  by  law,  and  a 
special  declaration  like  this,  which  tiiey  thought  was  personal  to  Sir 
WiUiam  Shelley. 

5.  In  a  subsequent  case  a  decision  was  pronounced,  which  savours 
but  too  much  of  the  despotic  times  in  which  it  was  made.  I  allude 
to  Englefield's  ca8e(/)-  In  a  settlement  made  by  Sir  Francis 
Englefield  on  his  nephew,  it  was  expressed,  that  because  his  nephew 
was  an  infant,  so  that  his  proof  was  not  then  seen,  and  because 
his  uncle  did  not  think  convenient  to  settle  the  inheritance  in 
the  nephew  absolutely,  so  long  as  the  uncle  should  live,  without 
a  bridle  to  restrain  him,  if  after  he  should  be  prodigal,  or  should  be 
given  to  intolerable  vices:  Therefore  it  was  provided,  that  if  the 
uncle  by  himself,  or  by  any  other  during  his  life,  delivered  or  offered 
to  the  nephew  a  gold  ring  to  the  intent  to  make  void  the  uses,  then 
all  the  uses  should  be  void.  Manwood,  Chief  Baron,  and  Clerke 
and  Gent,  Barons,  held,  that  the  power  was  forfeited  by  the  attainder 
of  Sir  Francis.  They  said  that  the  whole  force  and  effect  of  the 
condition  did  consist  in  the  tender  of  the  ring,  and  that  the  reas:on 

(e)  1  Jo.  134 ;  Latch.  25, 69, 102 ;  2  Roll.  report ;  Popbam,  IS ;  4  Leonard,  135,  100, 
303;  Palm.  420 ;  Noy,  79.  and  other  books. 

(/)   7  ReporU,  78;   Mo.  303,  the  best 

(I)  Palmer's  is  perhaps  the  best  report  of  this  case ;  and  he  says  that  Randall  agreed 
with  Crew  and  Dodridge ;  but  however  this  may  be,  the  judgment  of  C.  B.  was  of  course 
affirmed. 
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and  the  cause  which  moved  and  induced  him  to  have  the  eaid  power 
and  bridle  in  himself^  was  not  any  parcel  of  the  pravisoy  but  a  flourish 
and  preamble,  and  nothing  was  parcel  of  thecondition^  but  that 
which  came  after  the  proviso^  and  that  was  the  tender  of  the 
ring.  Sir  Edward  Coke  reports,  that  the  counsel  for  the  defendant, 
(of  whom  he  was  one),  were  dissatisfied  with  this  decision,  and  their 
advice  was  to  bring  a  writ  of  error ;  but  in  order  to  set  the  question 
at  rest,  an  act  of  Parliament  was  immediately  passed  to  establish  the 
forfeiture,  which  plainly  evinces  that  the  court  party  was  resolved 
to  obtain  the  estate,  whatever  might  be  the  law  on  the  question. 
The  act(^),  after  reciting  the  attainder  and  the  conveyance,  with 
the  proviso,  enacted,  that  the  Queen  was  lawfully  entitled  to  take 
advantage  of  the  proviso,  in  the  same  form  as  Sir  Francis  might 
have  done,  and  that  the  proviso  was  well  performed  by  the  Queen's 
commission  (A). 

6.  Bridgman,  C  J.,  said,  in  the  case  of  Grange  v.  Tiving  (t),  that 
the  same  reason  held  in  that  case  of  the  power,  if  it  had  been  penned, 
as  in  Englefield's  case :  if  because  the  proof  of  his  nephew  was  not 
yet  seen,  and  that  therefore  it  should  seem  to  the  uncle,  or  the  heirs 
of  his  body,  that  the  nephew  was  prodigal,  that  then  it  should  be 
lawful  to  revoke ;  there  was  an  act  of  judgment  required,  and  an 
infant  could  not  revoke,  as  he  thought,  in  that  case.  In  Englefield's 
case  these  words  were  inserted,  but  it  was  only  in  a  flourishing 
preamble.  Because  his  nephew,  being  an  infant,  might  prove 
prodigal,  or  given  to  vice,  it  therefore  provides  if  he  tender  a  ring 
the  use  shall  be  void ;  and  so  the  power  reacheth  only  to  the  act, 
the  tender  of  a  ring,  not  the  intent  of  the  tendering  it.  But  if  they 
had  been  inserted  after  the  proviso,  in  Hardwin  and  Warner's  case, 
it  was  held  by  some  judges  the  condition  had  not  been  given  to 
the  King. 

7.  However,  in  a  later  case  (A),  where  a  leasehold  estate  was 
assigned  by  a  man  to  trustees,  upon  trust  for  himself  for  life,  and 
after  his  decease  for  the  payment  of  his  debts,  and  for  provision 
of  divers  of  his  kindred,  and  there  were  two  powers;  1,  that  if  he 
should  at  his  death  leave  a  child,  then  it  should  be  to  such  use  as  he 
should  limit  by  will ;  2,  that  if  he  should  be  minded  or  willing  at 
any  time  to  make  void  the  deed,  or  to  frustrate  any  trust  therein,  or 
create  new,  and  such  his  purpose  should  declare  by  writing  under 
his  hand  and  seal  before  witness,  &c.,  then  the  trusts  should  be  void; 
and  it  was  adjudged  in  the  Common  Pleas,  and  that  judgment  was 
affirmed  in  the  King's  Bench,  that  neither  of  the  powers  was  for- 
feited to  the  Crown ;  for  although  he  had  a  power  of  disposing,  yet 

(g)  35  Eliz.  C.5.  (%)  Smith  v.  Wheeler,  1  Ventr.  ISS;  1 

(&)  Hale,  P.  C.  S45.  Lev.  279,  which  arose  on  the  12th  Car.  S, 

^i)  Bridg.  119.  c.  20. 
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that  was  to  be  executed  at  election^  and  by  such  circumstances  as 
were  indiyidual  to  himself^  by  his  will^  or  by  writing  under  his  hand 
and  seaL  Hale^  C.  J.,  said  the  latter  was  a  power,  yea,  and  'twas 
a  manacled  power ;  it  was  a  kind  of  trust  that  he  might  revoke. 

8.  In  a  still  later  case  (/),  a  tenant  for  life  under  a  settlement  had 
a  power  to  make  leases  for  three  lives  or  twenty-one  years,  and  he 
demised  the  estate  by  force  of  his  interest  to  trustees  for  ninety- 
nine  years,  to  pay  his  debts,  and  in  the  same  deed  he  constituted 
the  trustees  his  attomies  to  make  leases  for  three  lives,  or  twenty- 
one  years,  pursuant  to  the  power  in  the  settlement.  He  was  out- 
lawed, and  the  Crown  sought  to  compel  the  trustees  in  the  Exchequer 
to  execute  the  power  of  leasing  as  the  Crown  should  direct  Price 
and  Page,  Barons,  (JuBsitante  Lord  Chief  Baron  Bury,  absente  Moun- 
tague),  were  clearly  of  opinion  that  by  making  the  lease  for  ninety- 
nine  years,  the  power  was  suspended,  and  that  the  donee  had  nothing 
left  in  him  but  a  reversion  during  his  life  after  ninety-nine  years, 
and  the  power  of  attorney  was  gone  by  the  attainder ;  and  so  the 
claim  of  the  Crown  was  refused. 

9.  These  cases,  however,  cease  to  be  important  at  the  present  day, 
as  questions  of  a  similar  nature  never  arise.  Happily  the  nation  is 
no  longer  rent  by  those  intestine  struggles  which  lead  men  of  pro- 
perty to  incur  the  guilt  of  treason.  The  practice  of  requiring  a 
tender  of  money,  gloves,  &c.,  or  the  performance  of  any  act  which 
could,  by  the  greatest  stretch,  be  construed  as  not  inseparably 
annexed  to  the  mind  or  hand  of  the  donee  of  the  power,  has  been 
long  since  discontinued ;  and  it  became  usual  to  require  the  power 
to  be  executed  by  the  donee,  by  writing  under  his  hand,  to  which 
certain  other  solemnities  were  in  general  required ;  and  this  is  the 
mode  in  which  powers  are  reserved  at  the  present  day.  Now  such 
powers,  as  we  have  seen,  are  not  forfeited,  under  the  existing  laws, 
by  attainder  for  treason;  and  it  can  scarcely  be  supposed  that 
penalties  will  ever  be  attached  to  treason  by  llie  legislature,  which 
the  court  dared  not  to  impose  in  the  worst  of  times. 

10.  Where  the  power  is  given  to  the  Crown,  the  ability  to  per- 
form it  is  also  given  as  incident  to  it  The  King  may  commission 
another  by  letters  patent  to  perform  the  act,  and  upon  performance 
of  it  the  old  uses  determine  without  office  found  (m). 

11.  But  even  where  the  benefit  of  the  power  is  given  to  the  King, 
it  must  of  course  be  executed  during  the  life  of  the  original  donee  of 
the  power,  for  with  his  death  the  power  ceases. 

12.  Thus  we  have  seen  how  tender  the  law  is  in  these  cases,  and 
that  powers  annexed  to  the  mind  or  hand  of  the  donee  do  not  pass 
to  the  Crown,  notwithstanding  the  express  words  of  the  statute  of 
Henry  8.     But  where  the  Bang's  debtor  has  a  power  of  revocation 

(0  Attorney-general  o.  Oradyll^   BuDb.  (m)  Esglefield*8  case,  Hardwinv.  Warner, 

99-  uM  9up. 
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for  his  own  benefit,  whatever  are  the  ceremonies  required  to  its 
execution,  and  although  he  die  without  executing  the  power,  the 
land  may  be  extended  for  the  debt  by  virtue  of  the  King's  pre- 
rogative. The  judges  have  in  all  times  been  studious  to  advance 
the  remedy  for  the  recovery  of  the  King's  debts,  for  (as  Dodridge 
observed)  it  is  for  the  increase  of  his  treasury,  and  the  treasury 
is  the  King's  strength,  and  the  King's  strength  is  vinculum  pacts 
and  nervus  belli,  the  overflowing  fountain  of  his  beneficence  and 
benevolence  (»). 

13.  Where  the  donee  of  a  power  of  revocation  commits  a  contempt 
against  the  King's  prerogative,  the  lands  may  be  seized  in  the  same 
manner  as  if  he  had  executed  the  power  for  his  own  benefit.  Thus, 
where  a  man  having  a  power  to  revoke  a  settlement  went  abroad, 
and  the  King  sent  his  privy  seal  to  him,  requiring  him  to  return 
into  the  realm,  which  he  refused  to  do,  upon  oath  of  the  fact  made 
by  the  messenger  by  whom  the  privy  seal  was  sent,  process  was 
issued  against  the  terra -tenants,  and  judgment  was  given  that  they 
should  forfeit  the  lands  for  the  contempt  (o),  (I). 

14.  By  the  7  &  8  Vict  c  96,  sect.  11,  all  powers  vested  in  any 
petitioner  for  protection  from  process  whose  estate  in  each  case  shall 
have  vested  in  an  assignee,  which  such  petitioner  might  legally 
exercise  for  his  own  benefit  (except  the  right  of  nominating  to  any 
vacant  ecclesiastical  benefice),  are  thereby  vested  in  such  assignee  or 
assignees,  to  be  by  such  assignee  or  assignees  executed  for  the  benefit 
of  the  creditors  in  such  manner  as  such  petitioner  might  have  exe- 
cuted the  same  (p). 

15.  And  here  we  must  notice  the  case  of  a  power  of  appointment 
vested  in  a  bankrupt.  The  statute  of  13  Elizabeth,  c.  7,  sect  2, 
enabled  the  commissioners  to  dispose  of  any  estate,  for  such  use, 
right  or  title  as  such  ofiender  then  should  have  in  the  same,  '^  which 
he  may  lawfully  depart  withal."  And  the  statute  of  21  Jac.  1,  c.  19^ 
sect  1,  directed  the  bankrupt  laws  to  be  expounded  most  favourably 
for  the  relief  of  creditors.  We  have  already  seen  that  a  power  is  a 
mere  right  to  declare  the  trust  of  the  estate,  upon  which  declaration 
the  statute  of  uses  immediately  operates.  It  is  therefore  clearly  a 
use,  interest,  or  right,  which  the  bankrupt  mat/  lawfully  depart 
withal ;   and  there  was  considerable  ground   to   contend  that  the 

(n)  Sir  Edward  Coke's  case,  S  Roll.  294;  [p)  And  see  1  &  2  Vict,  c  1 10,  a.  11, 13 ; 

Godb.  2S9.  and  see  41  Geo.  3,  c  70,  8.  26 ;  63  Geo.  3, 

(o)  Sir  Robert  Dudlie's  case,  3  Roll.  304,  c.  102,  s.  IS,  26 ;  54  Geo.  3,  c.  S3 ;  1  Geo. 

cited.    See  the  report  in  Lane,  42,  nom.  4,  c  119,  s.  12;  3  &  4  Vict.  c.  107  (Ireland), 

Rex  9.  Lord  Nottingham,  where  other  pohits  s.  37, 90 ;  and  see  kupra^  p.  177.    Pyas  o. 

were  raised.  Cruise,  2  Jo.  &  Lat.  460. 


(I)  That  is,  tfll  the  return  of  the  person  committing  the  contempt,  when  he  is  liable  to 
fine  and  imprisonment.  Sir  William  de  Brittaine's  case,  Dy.  128  b,  pL  61,  cited.  The 
Fugitive's  case,  Dy.  376  b,  pi.  21 ;  1  Hawk.  P.  C.  pa.  59,  s.  4. 
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bargain  and  sale  of  the  commissioners  ought  to  have  had  the  same 
operation  given  to  it  as  a  due  execution  of  the  power  by  the  bank- 
rupt whilst  solvent  would  have  had ;  but  Lord  King  is  said  to  have 
held,  that  in  the  case  of  a  tenant  for  life,  with  power  to  charge 
100/.,  the  power  was  not  such  an  interest  as  would  pass  to  the 
assignees  (^).  And  in  a  case  where  an  estate  was  settled  on  the 
father  for  life,  remainder  to  the  son  in  fee,  and  a  power  was  given 
to  the  father  to  raise  5,000  /.  for  his  children,  or  for  the  benefit  of 
creditors,  or  any  other  purpose,  and  the  father  became  a  bankrupt, 
it  was  held  that  the  power  did  not  pass  (r).  In  a  later  case,  where 
a  bai)krupt  had  a  general  power  of  appointment,  it  was  not  con- 
tended that  the  power  was  executed  by  the  bargain  and  sale,  but 
it  was  prayed  that  the  bankrupt  might  execute  the  power  in  favour 
of  the  creditors.  The  bankrupt  demurred,  and  Lord  Eldon  allowed 
the  demurrer ;  he  held  that  he  had  no  power  to  compel  the  execution 
by  the  bankrupt  of  the  power  («).  He  was  not  called  upon  to  say 
whether  the  power  was  exet^uted  by  the  bargain  and  sale ;  but  his 
opinion  appears  to  have  been,  that  the  power  did  not  vest  in  the 
assignees ;  and  upon  a  bill  filed  by  the  assignees  against  the  pur- 
chaser in  the  same  case,  the  yice-Chancellor  was  of  that  opinion  (^). 
The  general  point  was  put  at  rest  by  the  6th  Geo.  4,  c.  16, 
8.  77  (tt),  which  enacted  that  '*  all  powers  vested  in  any  bankrupt, 
which  he  might  legally  execute  for  his  own  benefit  (except  the 
right  of  nomination  to  any  vacant  ecclesiastical  benefice),  might  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors,  in  such 
manner  as  the  bankrupt  might  have  executed  the  same.  This  act 
repealed  the  statutes  of  Elizabeth  and  of  James,  and  was  in  its  turn 
repealed  by  the  12th  &  13th  of  Victoria,  c.  106,  except  so  far  as  it 
repealed  the  previous  acts.  But  the  provision  in  s.  77  in  the  repealed 
statute  of  George  4  is  re-enacted  in  the  very  words  in  s.  147  of  the 
act  of  Victoria.  The  latter  act  will  no  doubt  be  repealed  in  a  short 
time,  but  there  is  no  reason  to  suppose  that  the  provision  as  to 
powers  will  not  be  re-enacted  (I). 

(q)  See  2  Ve8.  3.  the  life-eatate  stib  modo,  that  is,  sabjeet  to 

(r)  Assignees  of  Griffith  v.  Griffith,  cor.  the  power,  and  consequently  the  hankmpt 

Chief  Baron;  Carmar.  2d  Sept.  1  SI  8,  MS.  was  tenant  in  tail.    The  bargain  and  sale 

See  Jenney  v.  Andrews,  6  Madd.  204.  barred  the  estate-tall  and  remainders  over, 

(tf)  Thorpe  v.  Goodall,  17  Ves.  888,  400 ;  and  also  destroyed  the  power;  snd  so  it  has 

1  Rose,  40.     But  in  this  case  no  appoint-  since  been  held. 

ment  was  necessary ;   the    bankrupt   was  {t)  Thorp  v.  Frere,  V.  C,  M.  T.  1819. 

tenant  for  liib,  remainder  to  such  uses  as  (u)  And  see  1  ic  2  W.  4,  c  50 ;  and  see 

he  should  appoint,  remainder  to  the  heirs  of  0  W.  4,  c.  14  (Ir.),  s.  91. 

his  body.    This  remainder  coalesced  with 


(I)  The  20  &  21  Tict.  c.  00,  Ir.,  s.  273,  enacts,  that  all  powers  Tested  in  any  bankrupt 
or  insoWent,  which  he  might  legally  exercise  for  his  own  benefit  (except  the  right  of  nomi- 
nation to  any  vacant  ecclesiastical  benefice)  may  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors. 
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16.  The  clause  was  properly  confined  to  those  powers  which  he 
may  legally  execute /<>r  his  own  ben^t  It  may  become  a  question 
whether  these  words  will  extend  to  a  power  of  leasing  a  settled  estate, 
or  other  powers  in  a  settlement,  having  for  their  object  the  general 
benefit  of  the  estate ;  for  the  act  had  in  view  only  those  powers 
which  would  confer  property  upon  the  assignees  by  an  exercise  of 
the  power.  Therefore  a  power  of  jointuring  would  not  vest  in  the 
assignees ;  for  although  it  is  a  power  which  in  a  sense  was  for  the 
bankrupt's  benefit,  as  it  would  enable  him  to  advance  himself  in 
marriage  and  provide  for  his  wife,  yet  the  exercise  of  it  would 
confer  no  benefit  on  the  assignees.  Cases  may  occur  in  which  a 
power  may  be  held  not  to  be  exercisable  by  the  assignees,  although 
it  may  enable  the  bankrupt  to  vest  actual  property  in  his  own  repre- 
sentatives as  part  of  his  assets.  I  allude  to  a  power  in  the  bankrupt 
to  appoint  property  by  will ;  for,  as  was  observed  in  an  early  case, 
such  a  power  is  personal :  no  other  man^can  make  my  will  (x). 

17.  By  the  16  &  17  Vict  c  70  (y),  it  is  enacted,  that  where  a 
lunatic  has  a  limited  estate  only  in  real  property,  &c.  {z\  and  any 
power  whatsoever  of  leasing  the  same  is  vested  in  him,  the  com- 
mittee of  the  estate  may  and  shall,  in  the  name  and  on  the  behalf  of 
the  lunatic,  under  an  order  of  the  Lord  Chancellor^  execute  the  power 
to  such  extent  and  in  such  manner  as  the  order  shall  direct,  and  all 
fines,  premiums,  and  sums  of  money  (if  any)  received  for  or  upon 
the  granting  of  any  such  lease,  are  to  be  applied  in  the  manner 
directed  by  the  act  (I). 

18.  And  where  a  power  is  vested  in  a  lunatic  for  his  own  benefit, 
or  the  consent  of  a  lunatic  is  necessary  to  the  exercise  of  a  power, 
and  such  power  of  consent  is  in  the  nature  of  a  beneficial  interest 
in  the  lunatic,  and  it  appears  to  the  Lord  Chancellor  to  be  for  the 
lunatic's  benefit,  and  also  to  be  expedient  that  the  power  should  be 
exercised,  or  the  consent  given  (as  the  case  may  be),  the  committee 
of  the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic,  under  an 
order  of  the  Chancellor,  made  upon  the  application  of  the  committee 
of  the  estate,  exercise  the  power  or  give  the  consent  in  such  manner 
as  the  order  shall  direct  (a). 

19.  And  where  a  power  is  vested  in  a  lunatic  in  the  character  ot 
trustee  or  guardian,  or  the  consent  of  a  lunatic  to  the  exercise  of  a 
power  is  necessary  in  the  like  character,  or  as  a  check  upon  the 
undue  exercise  of  the  power,  and  it  appears  to  the  Lord  Chancellor 

(a?)  See  1  Ventr.  131,  per  Hale,  C.  J.;  (2)  Sect.  2. 

and  «ee  Jenney  v.  Andrewi,  6  Madd.  264.  (a)  16  &  17  Vict  c.  70,  ■.  136. 

(y)  Sect  133. 


^I)  This  act  repealed  the  1  Will.  4,  c.  65,  as  far  as  it  regarded  luoatics,  or  their  property, 
with  an  exception  as  to  Ireland,  by  s.  23  of  whioh  a  like  power  was  giyen,  and  upon  which 
leases  made  by  committees,  previously  to  the  repealing  statute,  still  depend. 
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to  be  fit  and  expedient  that  the  power  should  be  exercised,  or  the 
consent  given,  the  committee  of  the  estate,  in  the  name  and  on  the 
behalf  of  the  lunatic,  under  an  order  of  the  diancellor,  made  upon 
the  application  of  the  committee,  may  exercise  the  power,  or  give 
the  consent,  in  such  manner  as  the  order  shall  direct  (&). 

20.  And  where  under  the  act  the  committee  of  the  estate,  under 
ihe  order  of  the  Chancellor,  exercises,  in  the  name  and  on  behalf  of 
the  lunatic,  a  power  of  appointing  new  trustees  vested  in  the  lunatic, 
the  person  or  persons  who  shall,  after  or  in  consequence  of  the  exer- 
cise of  the  power,  be  the  trustee  or  trustees,  shall  have  all  the  same 
rights  and  powers  as  they  would  have  had  if  the  order  had  also  been 
made  by  the  Court  of  Chancery  imder  the  Trustee  Act,  1850,  or 
any  act  amending  the  same  (c),  or  if  they  had  been  appointed  by 
decree  of  that  court  in  a  suit  duly  instituted ;  and  the  Lord  Chan- 
cellor may  in  any  such  case,  where  it  seems  to  him  to  be  for  the 
lunatic's  benefit,  and  also  expedient,  make  such  order  respecting  the 
land  or  choses  in  action,  subject  to  the  trust,  as  might  have  been 
made  in  the  same  case  under  the  provisions  of  the  Trustee  Act, 
1850,  or  any  act  amending  the  same,  on  the  appointment  thereunder 
of  a  new  trustee  or  new  trustees  (d). 

21.  It  may  be  useful  in  this  place  to  refer  to  the  powers  conferred 
by  Acts  of  Parliament  on  incapacitated  persons  and  tenants  for  life, 
&C.,  to  convey,  so  as  to  give  effect  to  a  sale  of  a  deceased  person's 
estate,  for  payment  of  the  debts  to  which  it  is  liable  (e),  or  so  as  to 
give  effect  to  a  binding  contract  made  by  a  testator  in  his  lifetime, 
for  sale  of  his  estate  (/)•  And  the  powers  for  committees  of  lunatics, 
where  the  latter  are  trustees  or  mortgagees,  and  for  infants,  being 
trustees  or  mortgagees,  to  convey  the  trust  or  mortgaged  estates  (^), 
and  for  infants  and  married  women,  and  committees  of  lunatics,  to 
surrender  leases,  and  accept  new  ones  for  their  own  benefit  (A),  and 
for  infants  and  femes  covert,  and  conmiittees  of  lunatics,  to  accept 
surrenders  and  grant  renewals,  of  leases,  by  which  their  property  is 
bound  (i) ;  and  for  infants  to  grant  leases  of  their  own  property  (A), 
and  like  powers  to  committees  of  lunatics  (/);  and  also  powers  to 

c.  70,s.  1S9-135. 

(i)  1  W.  4,  c  66, 8. 16;  poH,  s.  19,  22; 
and  fi  &  6  W.4,  c.  17 ;  16  &  17  Vict,  c,  70, 
s.  134, 135,  and  for  powers  to  sell,  exchange, 
or  make  partition,  see  s.  124, 125, 127,  ands. 
116.  Forthepowers  to  the  Court  of  Chancery 
to  authorise  leases  and  sales  of  settled  estates, 
see  19 & 20  Vict  c.  120;  21  &22  Vict  c 77; 
ir^fra,  ch.  19,  s.  2;  and  23  &  24  Vict  c.  145, 
which  confers  new  powers  on  persons  entitled 
under  settlements. 

(A)  IW.  4,  ce5,s.l7. 

(0  1  W. 4, c. 65,  8. 24;  16 5cl7  Vict. c 70, 
8.  129, 130, 131. 


(6)  Sect  137. 

(c)  15&16Vletc.55. 

(<0  Sect  138,  139;  15  &  16  Vict  c  55, 
s.  10. 

(#)  1  W.4,c.47,  s.  11, 12;2&3Victc. 
00,  B.  1, 2;  11  &  12  Vict  c.  87 ;  13  &  14  rict 
c  60,  s.  29,  30;  15  ft  16  Vict  c  55,  s.  1. 
Sugden  on  Statutes,  386. 

(/)  1  W.  4,  c.  60,  s.  17;  and  other 
statutes  in  last  note. 

(S)  1  W.  4,  c.  60;  13  &  14  Vict  c,  60; 
15  and  16  Vict  c.  55.  In  re  Robert  Por- 
ter's estate,  25  L.  J.,  N.  S.,  482. 

(h)  1  W.  4,  c  65,  s.  12, 13 ;  16  &  17  Vict 
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them  to  convey  in  pursuance  of  the  lunatic's  binding  contracts  (m) 
and  for  securing  the  benefit  of  covenants  for  renewal,  although  the 
party  liable  be  out  of  the  jurisdiction  (n).     These  do  not  properly 
belong  to  our  subject,  and  therefore  a  simple  reference  to  them  must 
suffice. 

(m)  1  W.  4,  c  66,  8.  27;  16  Sc  17  Vict,      land;  and  see  5&6  W.  4,  c.l7,  and  1  &  2 
e.  70,  8. 122;  and  Sehed.  Vict,  c  62;  13  &  14  Vict.  e.  60;   16  &  17 

(n)  1  W.  4,  c.  66,  8. 18;  8.  83  as  to  Ire-      Vict  c  70. 


^^ 


CHAPTER  VIL 

OF   THE   EXECUTION   OP   POWERS. 

WE  now  enter  upon  a  large  field  of  inquiry.  We  may  con- 
sider, 1.  The  mode  in  which  a  power  ought  to  be  executed,  par- 
ticularly with  reference  to  the  statute  of  uses.  2.  By  what  words 
and  by  what  instruments  it  may  be  exercised,  where  the  power  is 
silent  in  that  respect.  3.  Where  conditions  or  restrictions  required 
or  annexed  to  the  execution  of  powers  are  duly  complied  with. 
4.  At  what  time  a  power  may  be  executed,  which  will  involve  the 
consideration  of  partial  executions.  5.  In  what  cases  a  power  is 
well  executed,  where  the  donee  has  not  an  interest  in  the  estate. 
6.  What  is  deemed  an  execution  of  a  power  where  a  man  has  both 
a  power  and  an  interest ;  and,  7th  and  lastly.  What  qualifications 
may  be  annexed  by  persons  executing  powers. 


SECTION  I. 


OP   THE    EXECUTION   OP   POWEB8,   PARTICULARLY  WITH 
REFERENCE   TO   THE   STATUTE   OP   USES. 


1.  Appointment  thould  be  to  usee  at  once. 
8.  Appointment  by  eomtruetion, 

3.  How  to  be  framed. 

4.  Appointment  and  releaee. 
6.  Limitatione  to  bar  dower. 

6.  How  iifffeeted  by  late  statute  regtdatinff 

dower. 

7.  Appointment  under  general  power  to 

the  appointment  of  another, 

8.  Powere  qf  revocation  implied. 

10.  Common  law  authoritiee. 

11.  Appointments  under  them  operate  ac- 

cording to  intention. 


li.'iOpinione  upon  their  operation  with  the 
13./     aid  qf  the  statute  of  uses. 

1 4.  Statute  does  not  operatt  upon  the  estate 

appointed,  semble. 

15.  Special  authority. 

16.  Letters  qf  attorney. 

17.  Revocation  and  appointment  by  the 

same  instrument, 

19.  Appointment  passes  only  the  denor^e 

interest. 

20.  Notice  to  the  trustee  qfthefiind. 


1.  First,  then,  we  must  bear  in  mind  that  a  power  b  a  mere 
right  to  limit  a  use.     Now  the  statute,  as  we  have  seen,  executes 
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only  the  first  nse^  or,  as  it  is  usually  expressed,  a  use  upon  a  use  is 
void.  This  rule  therefore  renders  it  indispensably  necessary  to 
appoint  immediately  to  the  person  intended  to  take,  unless  the  parties 
are  desirous  that  he  shall  not  have  the  legal  estate ;  for  if  the  estate 
should  be  appointed  to  ^,  to  the  use  of  By  A  would  be  the  person  to 
whom  the  use  would  arise  under  the  original  seisin ;  and  by  force 
of  the  statute  the  legal  estate  would  be  vested  in  him ;  and  the  use 
I  to  By  being  limited  to  arise  out  of  the  use  to  Ay  would  be  void  at 

I  law,  although  good  as  a  trust  in  equity  (a).     To  apply  this  point  to 

practice,  let  us  suppose  an  estate  to  stand  limited  to  such  uses  as  A 
shall  appoint  by  deed,  to  be  executed  in  the  presence  of,  and  attested 
by,  two  witnesses,  and  that  A  is  desirous  of  conveying  the  estate  to 
such  uses  as  B  shall  appoint.  The  appointment  should  run  thus : 
That  pursuant  to,  and  by  force  and  virtue,  and  in  exercise  and 
execution  of  the  power  or  authority  to  him  the  said  A  for  this 
purpose  given  or  limited  by  the  hereinbefore  in  part  recited  inden- 
ture [the  deed  creating  the  power,  which  should  always  be  recited], 
and  of  every  or  any  other  power  or  authority  in  any  wise  enabling 
him  in  this  behalf,  he  the  said  A  doth  by  this  present  deed,  by  him 
sealed  and  delivered  in  the  presence  of  and  attested  by  the  two 
credible  persons  whose  names  are  intended  to  be  hereupon  indorsed, 
as  witnesses  attesting  the  sealing  and  delivery  of  these  presents, 
by  him  the  said  Ay  direct,  limit  and  appoint.  That  all  that  [parcels 
and  general  words],  shall  henceforth  remain  and  be  to  the  use  of 
such  person  or  persons,  &c.  as  B  shall  appoint  in  the  usual  manner. 
By  this  mode,  the  estates  which  may  be  created  by  By  under  the 
power  vested  in  him,  will  at  once,  by  force  of  the  statute  of  uses, 
attract  the  original  seisin ;  and,  as  we  shall  hereafter  see,  take  effect 
in  the  same  manner  as  if  they  were  expressly  limited  in  the  deed 
creating  the  power.  But  if  the  appointment  had  been  made  to  B  and 
his  keirsy  to  the  uses,  the  statute  would  instantly  vest  the  legal  estate 
in  By  and  the  intended  uses  would  be  mere  trusts  in  equity. 

2.  In  Kich  v.  BeaTmiont(&),  a  question  arose  upon  the  doctrine 
under  discussion,  which  ought  not  to  be  passed  unnoticed.  By  a 
settlement,  an  estate  was  vested  in  trustees  in  fee,  upon  trusts,  but 
the  wife  had  a  general  power  of  revocation  and  appointment,  which 
she  exercised  by  will,  and  devised  the  estate  to  her  son  and  husband, 
and  then  '^  she  ordered  and  directed,  that  her  trustees,  or  such  of 
them  as  should  be  living  named  in  the  settlement,  should  convey  their 
trust  estate  to  such  uses,  and  for  such  persons  as  were  named  in  her 
will."  Upon  a  bill  filed  in  equity  by  the  husband,  to  confirm  the 
appointment,  and  obt^  a  conveyance  of  the  legal  estate,  Lpr^ 
Chancellor  King  dismissed  it,  and  as  against  the  trustees  with  costs, 
declaring,  that  if  the  husband  had  any  title  to  the  premises  in 

(a)  Boe  V.  Haddon^  4  Mann.  &  Ryl.  118.  (&)  3  Bro.  P.  C.  308. 
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question^  his  remedy  was  proper  at  law,  and  not  in  equity.  From 
this  decree  there  was  an  appeal  to  the  House  of  Lords ;  and  for  the 
appellant  it  was  insisted,  that  by  the  clause  in  the  will,  directing  the 
trustees  to  convey  the  estate  to  the  uses  of  the  wUl,  she  expressly 
declared  her  intention  to  be,  that  the  legal  estate  should  remain  in 
the  trustees.  And  that  if  the  will  was  construed  to  enure  as  a 
revocation  of  the  legal  estate  out  of  the  trustees,  rather  than  as  a 
declaration  of  the  trusts  of  that  estate,  the  same  would,  by  such 
construction,  be  made  to  enure  contrary  to  the  express  words  thereof, 
and  contrary  to  the  manifest  intention  of  the  party  therein  declared. 
For  the  respondent  it  was  insisted,  that  if  the  will  was  a  good 
revocation,  the  uses  limited  to  the  trustees  were  revoked,  and  con- 
sequently their  legal  estate  was  taken  away  and  vested  in  the 
appellant,  and  then  there  was  no  foundation  for  his  applying  to  a 
court  of  equity  to  have  a  conveyance  from  the  trustees.  The  House 
of  Lords  reversed  the  decree,  and  ordered  a  case  to  be  referred  to 
the  Court  of  Bang's  Bench  for  their  opinion,  "  Whether  the  trusts 
limited  by  the  will  be  uses  executed,  or  trusts."  It  does  not  appear 
what  the  opinion  of  the  Judges  on  this  point  was.  There  can  be 
little  doubt  but  that  they  agreed  with  Lord  Chancellor  King. 
Where  the  legal  estate  is  required  to  be  in  trustees,  to  preserve 
contingent  remainders,  &c.,  a  clause  like  that  in  the  above  will  may 
well  be  holden  to  operate  as  an  appointment  to  the  trustees ;  and  the 
persons  beneficially  entitled  will  take  mere  trust-estates ;  but  where, 
as  in  the  above  case,  the  effect  of  giving  the  legal  estate  £o  truBtees, 
would  merely  be  to  make  a  conveyance  from  them  necessary,  the 
first  appointment  ought  certainly  to  be  deemed  a  limitation  of  the 
use,  so  as  to  carry  the  legal  estate ;  and  the  subsequent  clause  may 
be  struck  out  as  repugnant  or .  Quperfluous :  it  is  an  immaterial 
circumstance  that  the  legal  estate  was  by  the  settlement  vested  in 
the  trustees,  for  the  simple  exercise  of  the  power  would  divest  it 
out  of  them ;  so  that  it  required,  in  effect,  an  appointment  for  the 
purpose  of  leaving  the  legal  estate  in  the  trustees,  after  the  beneficial 
interest  was  appointed  to  another  under  the  power. 

3.  It  will  be  collected  from  the  precedent  in  a  preceding  page, 
Ist,  that  the  deed  executing  the  power  should  be  expressed  to  be  in 
exercise  of  it ;  2dly,  of  every  other  authority  enabling  the  donee  in 
that  behalf;  and,  3dly,  that  it  should  be  shown  in  the  body  of  the 
deed  that  the  formalities  required  to  the  execution  of  the  power  are 
complied  with.  Every  well-drawn  deed  of  appointment  embraces 
these  three  points;  the  first  clearly  evinces  the  intention  of  the 
person  executing  the  power,  which  is  particularly  necessary  where 
he  has  an  interest  as  well  as  a  power ;  the  second  guards  against  any 
misrecital  of  the  deed  creating  the  power,  and  in  some  cases  has 
reached  powers  which  have  been  understood  to  be  extinguished; 
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and  the  third  affords  internal  evidence  of  the  ceremonies  having 
been  complied  with.  And^  moreover,  the  attestation  indorsed  on  a 
deed  executing  a  power  should  always  state  precisely  that  the 
formalities  were  attended  to.  How  far  these  circumstances  are 
absolutely  essential  to  the  valid  execution  of  the  power  will  appear 
hereafter  (c). 

4.  Where  a  man  has  both  a  power  and  an  interest,  for  example,  a 
general  power  of  appointment,  with  the  fee,  or  any  less  estate  in 
default  of  appointment,  he  is  constantly  made  not  only  to  exercise 
his  power,  but  also  to  convey  his  interest  This  may  appear  to  be 
unnecessary,  as  the  execution  of  the  power  divesta  the  estates 
limited  in  default  of  its  execution  ;  but  it  is  resorted  to  in  most 
cases,  to  guard  against  the  power  having  been  suspended  or 
destroy e3,  in  some,  to  guard  against  any  defect  in  the  creation  of 
the  power.  The  correct  mode  of  effecting  this  is,  first,  to  exercise 
the  power,  and  limit  the  estate  to  the  uses  afterwards  declared :  and 
then,  by  a  separate  witnessing  pp.rt,  to  convey  the  estate  to  the 
intended  uses.  Indeed  this  should  always  be  done  where  the  fee- 
simple  is  intended  to  be  conveyed  to  uses,  although,  as  we  shall 
hereafter  see,  if  the  estate  be  limited  and  appointed,  granted  and 
released  to  ^,  to  the  uses,  the  courts  will  endeavour  to  construe  the 
conveyance  a  release,  and  to  consider  the  words  of  appointment  as 
mere  surplusage,  in  order  to  effectuate  the  intention  (^f).  This, 
however,  cannot  be  done  where  the  conveying  party  has  not  the  fee 
in  default  of  appointment. 

Where  it  is  intended  to  vest  the  fee-simple  in  the  party  to  whom 
the*  appointment  and  release  are  made,  although  it  would  certainly 
be  an  inartificial  mode  of  conveyance,  yet  a  deed,  in  which  the 
appointment  and  release  were  blended,  would  effectually  vest  the  fee 
in  the  appointee  and  releasee,  and  be  entirely  free  from  objection.  But 
although  it  is  usual  not  only  to  exercise  the  power,  but  also  to  convey 
the  interest,  yet  even  a  purchaser  would  not  be  entitled  to  require  a 
conveytoce  of  the  interest,  limited  in  default  of  appointment,  unless 
it^ould  be  conveyed  by  a  simple  deed.  There  are  many  cases  in 
which  a  purchaser  is  compelled  to  take  an  estate  merely  under  an 
execution  of  a  power,  as  where,  in  default  of  appointment,  the  estate 
is  limited  in  strict  settlement. 

5.  The  usual  limitation  to  bar  dower  was  to  such  uses  as  the  pur- 
chaser should  appoint ;  and  in  default  of  appointment,  to  him  for  life, 
remainder  to  a  trustee  and  his  heirs  during  the  life  of  the  purchaser, 
in  trust  for  him  (I),  remainder  to  the  purchaser  in  fee.    This  limita- 

(e)  As  to  the  first  and  second,  see  post,        (d)  Vide  vtfra,  sect  6. 
s.  6 ;  and  as  to  the  third,  see  past,  s.  3. 

(I)  Instead  of  limiting  the  estate  to  the  trustee  and  his  heirs,  it  was  sometimes  limited 
to  him,  his  executory  and  adminiJitrators,  it  being  understod  that  executors  or  adminis- 
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tion  had  two  objects ;  the  one  to  enable  the  purchaser,  by  an  exercise 
of  his  power,  to  convey  the  estate  without  the  concurrence  of  his 
trustee,  and  the  other  by  interposing  the  limitation  to  the  trustee, 
to  prevent  the  fee  from  vesting  in  the  purchaser  in  default  of  appoint- 
•  ment  (for  it  was  formerly  doubted  whether  a  right  of  dower  attach- 
ing on  the  inheritance  could  be  defeated  by  the  execution  of  the 

- 

J  i  i  ^niton  may  take  as  spedal  occupants.  Lord  Hardwicke  always  treated  this  point  as 
L'4  it '  ^*^      I         ,  clear;  Duke  of  Marlborough  v.  Lord  Godolphin,  8  Vea.  61 :  Williams  v.  Jekyll,  8  Yes. 

6S1;  Wfstfaling  r.  Westfaling,  3  Atk.  460;  7  Yes.  446,  cited  from  Lord  Hardtvicke's 
notes ;  and  Lord  Eldon  expreivsed  the  same  opinion ;  see  Ripley  v.  Waterworth,  7  Yes. 
425.  But  in  the  case  of  Campbell  v.  Sandys,  1  Sch.  and  Lef.  2S1,  Lord  Redesdale  said^ 
that  the  old  authorities  seemed  the  other  way,  and  If  the  case  were  before  him,  he 
should  feel  great  difficulty  in  determining  according  to  the  apparent  opinion  of  I/)rd  Hard« 
wicke.  Lord  Kedesdale,  in  support  of  his  opinion,  referred  to  two  cases  stated  in  2  Ro. 
Abr.  tit.  Occnpant  (G)  2  and  3;  the  first  of  which  is  reported  in  Dyer,  32S  b,  pi.  10,  and 
in  Leonard's  third  Tolumo,  p.  35,  by  the  name  of  Lord  Windsor's  case,  and  is  stated  by 
BoUe  as  a  determination,  that  if  a  lease  be  made  of  land  to  a  man  and  his  executors  pur 
autre  vie,  the  executor  shell  be  special  occupant,  although  it  be  a  freehold.  He  also 
referred  to  Comyn's  Digest,  Estates,  (F  1)  Ut.  Occupant,  where  the  case  in  Dyer  is 
stated  as  a  decision,  that^  tfie  .ea^ecutor  shall  not  have  .the  land  as  special  occupant, 
for  an  occupant  has  the  freehold,  which  an  execntor  cannot  take;  and  Comyn  also 
refers  to  the  second  case  stated  by  Rolle,  as  an  authority  for  this  point  ^  That  case," 
Lord  Redesdale  added,  "  which  was  long  subsequent  to  the  case  in  Dyer,  is  certainly  in 
conformity  to  the  opinion  of  Comyn ;  and  according  to  Salter  v,  Butler,  Mcore,  664,  Cro. 
Eliz.  901,  Yely.  9 ;  and  the  law  seems  to  have  been  understood  by  Peere  Williams,  3 
P.W.  264j,note  [D]  as  so  settled,  though  Peere  Williams  does  not  appear  satisfied  with  it. 

Now  it  i^Eoomuch  to  say,  that  no^point  is  in  practice  considered  more  clear  than  that 
an  executor  or  administrator  may  take  .a  freehold  estate  as  special  occupant.  The  con- 
trary opinion  seems  to  have  arisen  firQro  the  caae  of  ^  corporeal  hereditament,  of  whicli 
there  may  be  an  occupancy,  and  the  case  of  an  incorporeal  hereditament,  as  a  rent,  of 
which  there  cannot  be  any  occupancy,  having  been  confounded.  Rolle  seems  to  have 
drawn  a  just  conclusion  firom  the  case  in  Dyer  and  Leonard.  It  appears  to  hare  been 
taken  for  granted  in  that  case,  that  an  execntor  might  be  a  special  occnpant,  but  there  the 
tenant  pur  autre  vie  had  made  a  lease  ;  and  the  qrestion  was,  whether  the  leetee  shoold 
not  be  occupant.  In  the  next  case  stated  by  Rolle,  the  determination  was,  that  of  a  firee- 
hold  rent  the  executor  could  not  be  special  occupant.  C.  B.  Comyn  without  doubt 
confounded  these  cases ;  for,  in  support  of  his  position,  that  an  executor  cannot  take  a 
freehold  as  special  occupant,  he  refers  at  once  to  the  case  in  Dyer,  and  the  last  case  in 
Rolle,  whereas  that  case  tnmed  upon  a  corporeal,  this  upon  an  incorporeal 'heredita- 
ment: no  two  cases  can  be  more  distinct.  The  reason  stated  by  Comyn,  ''that  an 
occupant  has  the  freehold,  which  an  execntor  cannot  take,"  is  copied  from  Rolle's  last  case ; 
bnt  tiiere  the  reason  is,  *'  because  that  that  [viz.  the  renti  is  a  freehold  which  cannot 
descend  to  the  executor,"  and  not  that  a  freehold  generally  may  not  be  taken  by  an  executor 
as  special  occupant.  The  case  of  Salter  o.  Butler,  which  is  referred  to  by  Comyn  and 
by  Lord  Redesdale,  was  also  the  case  of  a  rent,  and  there  the  claim  was  by  an  adminis- 
trator, and  the  rent  w9B  granted  to  the  intestate,  his  executors  and  assigns,  so  that  he 
could  not  claim  as  an  occupant,  because  the  interest  was  not  capable  of  occupancy, 
not  by  the  grant,  because  he  was  not  an  assignee.  As  to  Peere  Williams,  he  simply 
refers  to  the  second  case  in  Rolle,  to  show  that  an  executor  cannot  be  a  special  occupant 
of  a  rent,  although  he  seems  to  thick  that  upon  principle,  an  executor  might  be  a 
special  occupant  of  CTcn  a  rent  as  well  as  an  hdr ;  so  that  if  his  opinion  should  be 
thought  to  bear  upon  the  point,  it  is  in  favour  of  the  executor's  ability  to  take  as  special 
occupant.    See  3  Jo.  &  Lat  169. 

C.  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head,  tor  which  he  refers  to 
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power)  {e\  and^  at  the  same  time,  to  leave  no  legal  estaite  ontdtand-' 
ing,  when  the  object  for  which  it  was  created  had  ceased  to  exist  (/)• 
When  the  owner  sold,  although  it  was  clear  that  by  virtue  of  his 
power  he  might  convey  the  fee  to  the  purchaser,  yet  it  was  usual, 
not  only  to  make  the  vendor  exercise  his  power,  but  also  to  make 
the  vendor  and  his  trustee  convey  their  interests  in  default  of  appoint* 
ment  (^). 

6.  In  a  late  case  where  the  preceding  power  was  omitted,  and  the 
convey ftixce  Wfta  b^fpre  th^,  8. and  9  Vict  c. J06,  so  that  thei^liSght 
have,  been  a  previous  forfeiture  of  the  life  estate,  the  purchaser  was, 
with  some  reluctance,  held  entitled  to  require  the  concurrence  of  the 
trustee  (A).     But  the  statute,  which  has  placed  the  wife's  dower  in 

the  husband's  power,  has  of  course  rendered  it  no  longer  necessary   f^^^  /^jOT' 
to  adopt  such  a  set  of  limitations,  except  indeed  as  to  a  man  who  was  ^    * 
married  on  or  before  the  Ist  of  January  1834 ;  in  whose  case,  either    ^^     ^ 
the  general  limitations  above-mentioned  must  be  adopted,  or  if  the 
limitations  are  confined  so  as  to  guard  against  the  present  wife's 
dower  only,  there  should  also  be  contained  in  the  conveyance  a 
declaration  that  no  future  wife  shall  be  dowable  out  of  the  estate  (t) 
if  such  be  the  purchaser's  intention. 

7.  In  a  preceding  page  the  case  is  put  of  an  estate  being  conveyed 
to  such  uses  as  A  shall  appomtTand  of  his  desire  to  convey  the  estate 
as  B  shall  appoint.  Perhaps  there  is  no  conveyancer  to  whom,  in 
Sie  early  part  of  his  professional  life,  a  doubt  has  not  presented  itself 
in  regard  to  the  validity  of  such  an  appointment.  Two  objections 
have  been  made  to  it  which  have  come  within  the  observation  of  the 
writer ;  the  one,  that  it  is  contrary  to  a  known  principle  that  a  power 
cannot  be  delegated ;  and  the  other  that  it  is  a  new  attempt  at  a 
perpetuity.  Both  these  objections  are  easily  answered.  As  to  the 
first,  the  rule  that  a  power  cannot  be  delegated,  is  not,  as  we  have 

(tf)  Vide  infra,  in  tot,  verbis. 

If)  See  n.  (I)  to  Sagd.  Gilb.  Uses,  p.  321.  {h)  Collard  v.  Roe,  27  L.  J ,  N.  S.,  295. 

(^)  See  2  YoL  Ca.  and  Opin.  29,  and  MS.  (i)  3  &  4  W.  4,  c  105. 

Rolle's  Abridgment  and  the  case  in  Dyer.  That  learned  writer  lays  it  down  as  clear,  that 
an  ezecntor  may  take  a  freeliold  as  special  occupant :  for  tliough  it  be  a  freehold,  which 
in  course  of  law  would  not  gfo  to  executors,  yet  they  may  be  designed  by  the  particular 
words  in  the  grant  to  take  as  occupants;  and  such  designation  will  exclude  the  ooeupa- 
tion  of  any  other  person^  because  the  parties  themselves,  who  originally  had  the  pos- 
aession,  have  filled  it  up  by  this  appointment  But,  he  adds,  that  if  a  rent  be  granted 
to  J,  8,  and  his  executors,  during  the  life  of  By  by  the  death  of  J,  S.  the  rent  is 
determined,  because  the  executors  cannot  take  as  special  occupants,  sioce  the  nature  of 
the  thlug  lying  in  agreement  is  not  capable  of  occupation ;  nor  can  they  take  by  the 
grant,  because  then  they  must  take  as  representatives,  which  they  cannot  be  of  a  freehold  * 
and  the  law  will  not  permit  people  at  their  pleasure  to  vary  the  course  of  descent.  Bac. 
Abr.  tit  Estate  for  Life,  s.  3 ;  and  see  Savery  v.  Dyer,  Ambl.  140.  In  the  case  of  Northen 
o»  Carnegie,  4  Drew.  587,  KIndersley,  V.  C,  expressed  his  opinion  that  an  executor  may  be 
special  occupant  of  an  incerpareai  hereditament;  but  the  anthorities  were  not  fully 
coopered. 
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seen,  a  general  inflexible  rule,  but  is  simply  a  regulation,  that  a  c^n- 
fidence  reposed  in  one  cannot  by  him  be  delegated  to  another  (A). 
This  rule,  therefore,  is  inapplicable  to  the  case  before  us.  For  no 
coTifidence  was  reposed  in  A^  but  the  estate  was,  merely  for  his  own 
convenience,  conveyed  to  such  uses  generally  as  he  should  appoint. 
In  regard  to  the  second  objection,  the  limitation  has  no  greater 
tendency  to  a  perpetuity  than  a  simple  conveyance  in  fee.  Under 
the  power  in  question,  the  donee  may  tie  up  the  estate  for  exactly 
the  same  period,  but  not  longer  than  he  could  were  he  seised  in  fee. 
This  will  be  explained  hereafter  (/).  To  recur  once  more  to  the 
nature  of  powers,  let  us  put  the  same  case  before  the  statute.  A 
seised  in  fee,  in  trust  to  dispose  of  it  as  jB  shall  direct ;  B  directs  A 
to  dispose  of  it  as  C  shall  direct.  To  this  no  objection  can  possibly 
be  framed.  Then  comes  the  statute,  which  does  not  operate  with 
effect  till  the  last  power  is  exercised.  When  B  exercises  his  power, 
it  in  truth  operates  as  a  transfer  of  his  equitable  estate  or  right,  and 
the  seisin  originally  created  wtuts  until  estates  are  raised  by  (7*8 
power ;  and  when  this  last  power  is  exercised,  the  statute  transfers 
the  legal  estate. 

8.  A  power  to  appoint  includes  in  itself  a  power  to  revoke ;  and  a 
power  to  do  an  act  which  can~onIy  be  effected  by  an  appointment, 
authorizes  an  appointment,  and  therefore  a  revocation.  '^Tbatever, 
for  example,  be  the  form  in  which  a  power  of  sale  is  given,  it  will 
operate  as  a  power  .of  revocation  and  new  appointment,  and  may 
be  executed  accordingly.  In  the  Bishop  of  Oxford  v.  Leighton,  a 
direction,  that  a  releasee  to  uses  in  a  settlement  should  convey  to 
such  uses  as  A  should  appoint,  was  held  to  amount  to  a  power  of  re- 
voking and  limiting  new  uses,  although  the  proviso  was  unskilfully 
penned  (wi). 

9.  We  shall  hereafter  see  how  old  powers  of  sale  and  exchange  (n), 
and  of  appointing  new  trustees  (o\  were  usually  expressed,  and  the 
manner  in  which  they  are  executed,  which  will  further  elucidate  the 
doctrine  under  discussion. 

10.  The  distinctions  taken  in  a  preceding  chapter,  between  powers 
deriving  their  effect  from  the  statute  of  uses  and  common-law  autho- 
rities, will  have  led  the  reader  to  observe,  that  the  observations  in 
the  opening  of  this  chapter,  as  to  the  necessity  of  appointing  to  the 
uses  at  once,  do  not  apply  to  common- law  powers. 

11.  Where  the  power  is  given  by  will,  without  a  seisin  to  serve 
the  estates  to  be  created,  it  is  a  mere  common-law  authority ;  and 
therefore  an  appointment  by  virtue  of  such  a  power  to  Ay  to  uses, 
would  not  of  itself  vest  the  legal  estate  in  Ay  but  would  give  the  legal 

{h)  Vide  gupra^  ch.  6i  sect.  1.  -      .  >  (n)  If\fra,  ch.  19. 

(Q  Vide  infra,  ch.  11,  sect  1.  \o)  Ir^roy  ch.  20. 

(m)  S  Vem.  367 ;  ntproy  ch.  4. 
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estate  to  the  real  objects  of  the  appointment  The  appointment 
merely  operates  as  the  designation  of  a  person  to  take  under  the  will^ 
and  the  intention  of  the  parties  must  govern  the  direction  of  the  legal 
estate ;  the  question  is  free  from  the  technical  objection  of  a  use  upon 
a  use. 

12.  It  has^  however^  been  lidd  down  (p),  that  an  authority  to  ^  to 
sell^  given  by  willj  will  enable  A  to  confer  a  title  to  the  legal  estate ; 
Sd^'as  the  exercise  of  this  authority  passes  a  common-law  seisin,  an 
use  may  be  declared  of  such  seisin :  such  use  will  be  executed  by 
the  statute  for  transferring  uses  into  possession.  Thiis  if  A,  having 
an  authority  to  sell  or  mortgage,  bargain  and  sell  to  B  and  his  heirs 
to  the  use  of  C  and  his  heirs,  B  will  have  the  legal  seisin  by  the 
rules  of  the  common  law,  and  this  seisin  will  be  drawn  out  of  him 
by  the  operation  of  the  statute  of  uses,  and  vested  in  C  and  his  heir. 
For  this  use  in  favour  of  C  is  not  open  to  the  objection  of  being  an 
use  on  an  use,  or  an  use  m  the  second  degree.  It  is  an  use  declared 
of  a  common-law  seisin.   v>4l^#i  BM^^^<f*r../«  w^«-'*^c#»».r^^  ;>./i^r  . 

The  like  observation,  it  is  said,  is  applicable  to  bargains  and  sales 
by  commissioners  of  bankrupt,  and  under  the  land-tax  acts,  and 
other  acts  conferring  authorities.  But  if  such  a  bargain  and  sale 
be  so  made  to  and  to  the  use  of  B  and  his  heirs,  by  one  entire  clause, 
or  to  £  and  his  heirs,  to  the  use  of  B  and  his  heirs,  by  several  clauses, 
with  a  further  limitation  to  the  use  of  C  and  his  heirs,  then  the  use 
declared  in  favour  of  C7will  be  a  mere  trust  or  equitable  estate,  since 
die  use  declared  in  favour  of  B  renders  any  further  declaration  of  use 
repugnant.  An  alternate  or  shifting  use  is  not  open  to  this  objection. 
But  these  positions  cannot  be  passed  withput  observation. 

13.  We  have  seen  that  Mr.  Booth  was  once  of  opinion,  although 
he  did  not  adhere  to  it,  that  powers  under  wills  are  not  like  powers 
under  conveyances  operating  by  way  of  use.  The  execution  of  a 
power  under  a  devise  is  not,  he  said,  the  limitation  of  a  use,  no,  not 
where  the  devise  is  to  uses,  as  where  there  is  a  devise  to  J.  S,  and 
his  heirs  to  the  use  of  A  for  life,  remainder  to  ^  in  tail,  with  power 
for  A  to  limit  a  jointure,  or  lease,  or  charge :  here  there  will  be  no 
seisin  in  J.  S.,  consequentiy  no  such  use  in  ^  or  £  as  is  executed 
by  the  statute  of  uses ;  consequentiy  the  execution  of  the  power  is 
no  use,  it  operates  as«a  devise  under  the  statute  of  wills. 

14.  If  Mr.  Booth's  opinion  were  correct,  it  would  be  unimportant 
to  consider  whether^  powers  in  wills  were  raised  by  a  seisin  or  not. 
But  that  view  does  not  appear  to  be  correct  Where,  therefore,  a 
seisin  is  raised  by  the  will,  and  it  operates  (q),  the  appointment  will 
create  a  use,  and  there  cannot  be  a  use  upon  a  use.  But  where 
there  is  no  seisin  to  serve  the  power,  but  the  testator  devises  at 

(p)  3  Ppest.  Abstr.  247.  (q)  Vide  supra,  p.  U6. 
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once^  for  example,  that  A  shall  sell ;  upon  a  sala  to  B,  the  latter 
takes  by  force  of  the  will,  and  as  the  will  itself  might  have  raised  a 
seisin  to  serve  uses,  sp  it  may  be  said  the  testator  may  authorise 
such  a  seisin  to  be  created ;  and,  therefore,  if  such  an  intention  is 
shown  or  can  be  collected  from  the  power,  uses  may  be  declared  of 
^'s  seisin.  The  case  appears  to  resolve  itself  into  the  intention  of 
the  creator  of  the  power.  The  true  opinion  perhaps  is,  that  the 
statute  has  no  application  in  such  cases  of  common-law  powers,  for 
the  power  did  not  intend  that  the  appointee  should  take  a  -mere 
seisin,  but  that  the  appointee  should  have  the  estate  fixed  in  him, 
and  his  seisin  may  fairly  be  considered  one  upon  wliich  the  statute 
cannot  operate.  But  still  the  operation  of  the  appointment  would 
be  the  same ;  for  as  the  object  of  such  a  power  of  sale,  for  example, 
is  to  sell,  and  by  fair  implication  it  might  be  considered  to  conferva 
power  to  convey  to  the  purchaser,  or  as  he  shall  direct  to  give  effect 
to  the  sale,  an  appointment  to  ^  to  uses,  although  it  should  be  held 
not  to  vest  an  estate  in  A,  upon  which  uses,  properly  so  called, 
could  be  raised,  would  yet  carry  the  estate  as  an  appointment  under 
the  authority  to  the  persons  really  intended  to  take  the  legal  in- 
terest; and  thus  an  appointment  to  A  and  his  heirs  to  the  common 
uses  to  bar  dower,  would  carry  the  legal  estate  to  the  cestuis  qtte 
use,  upon  the  true  meaning  of  the  power  and  the  intent  of  the  deed 
executing  it 

15.  Where  the  common  law  power  is  a  special  one,  as  to  appoint 
to  children,  it  is  settled  that  a  release  to  a  trustee  to  the  use  of  the 
children  will  vest  the  estate  in  the  children,  certainly  not  by  the  aid 
of  the  statute,  but  by  force  of  the  power.  This  seems  in  a  great 
measure  to  decide  the  general  question.  The  point  was  decided  in 
the  case  of  Tomlinson  v.  Dighton  (r),  where  the  power  was  a  com- 
mon-law one  to  the  testator's  wife,  who  was  made  tenant  for  life, 
to  dispose  of  according  to  her  pleasure,  provided  it  were  to  some 
one  of  the  testator's  children.  The  wife,  who  had  married  again,  by 
lease  and  release,  reciting  the  will,  granted  the  estate  to  trustees 
and  their  heirs  to  the  use  of  herself  for  life,  sans  waste,  remainder 
to  the  use  of  Hester  the  testator's  daughter,  and  the  h^rs  of  her 
body,  remainder  to  the  use  of  William  the  testator's  son,  and  his 
heirs.  In  the  deed  of  release  there  was  a  covenant  to  levy  a  fine  to 
the  uses  above-mentioned,  which  fine  was  accordingly  levied.  The 
question  was,  whether  the  estate  passed  to  Hester,  and  it  was  held 
tiiat  it  did.  The  conveyance  of  course  passed  the  widow's  life  estate. 
It  was  argued  that  the  release  operated  as  an  appointment,  and  that 
the  appointee  was  in  under  the  will,  and  did  no  way  derive  her 
interest  from  the  estate  of  the  trustees  in  the  release.     The  Court 

(r)  1  P.  Wms.  140,  and  ittfra. 
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held  that  this  conveyance  by  way  of  lease  and  release  was  an 
effectual  though  improper  execution  of  the  power.  According  to 
the  judgment  as  reported  in  10  Mod.  {s),  the  Court  observed,  "  that 
as  to  the  objection  that  it  was  executed  by  a  conveyance  to  the 
parties  and  not  trustees,  they  answered  that  these  powers  are 
executed  by  all  sorts  of  conveyances."  The  objection  no  doubt 
really  was,  that  the  conveyance  was  to  trustees  and  not  to  the 
parties.  The  judgment  was  founded  upon  the  opinion  of  the  Court, 
that  the  children  would  be  in  not  by  virtue  of  the  conveyance,  but 
by  the  will.  Where  a  power  by  will  is  given  through  the  medium 
of  a  devisee  to  uses,  if  it  should  be  thought  that  it  operates  under 
the  statute  {t)y  the  appointment  must  receive  the  same  construction 
as  an  appointment  under  a  like  power  created  by  deed. 

16.  Powers  under  wills  and  deeds  are  both  distinguishable  from 
a  power  to  convey  an  estate  under  a  letter  of  attorney.  The  estates 
raised  by  the  execution  of  a  power  (whether  it  be  created  by  deed 
or  will)  take  effect  as  if  limited  in  the  instrument  creating  the  power. 
A  devise  of  an  authority  is  within  the  statute  of  wills  (u),  and  when 
the  authority  is  exercised  the  estates  created  by  it  come  in  lieu  of 
the  authority.  In  the  case  of  a  deed  creating  a  power,  the  seisin 
or  interest  to  serve  the  estates  is  actually  raised  by  the  deed  itself, 
and  the  estates  limited  under  the  power  accordingly  derive  their 
essence  from  that  seisin;  but  in  the  case  of  a  common  letter  of 
attorney,  no  seisin  is  created,  nor  does  the  estate  pass  by  or  by  virtue 
of  the  power,  which  merely  authorises  the  attorney  to  convey  the 
estate  in  the  name  of  the  principal.  The  conveyance  is,  in  fact,  the 
deed  of  the  principal,  and  it  is  considered  as  executed  by  him.  It 
is  therefore  necessary  that  the  deed  should  be  an  operative,  in- 
dependent, and  substantive  conveyance  (x).  And  the  land  may 
consequently  be  conveyed  to  one  to  uses,  and  the  statute  will  execute 
the  uses.  The  estates  created  will  depend  simply  on  the  instrument 
in  which  they  are  contained,  although  the  deed  itself  depends  for 
its  validity  as  a  conveyance  upon  the  letter  of  attorney,  by  virtue  of 
which  it  was  executed ;  for  the  power  must  be  produced  before  the 
deed  can  be  read  in  a  court  of  justice  (y).  And  we  may  here  dismiss 
the  consideration  of  letters  of  attorney  {z\  with  the  observation, 
that  the  deed  must  be  executed  in  the  name  of  the  principal ;  but 
where  that  is  done,  it  is  immaterial  whether  the  attorney  place  his 
own  name  first  or  last.  Therefore,  an  execution  thus,  **  for  A.  B. 
(the  principal),  (7.  D.  (the  attorney),  X.  iS."  is  valid  («). 

17.  It  is  usual  to  declare  in  powers  of  revocation  and  new  appoint* 

(«)  73.  c.  106,  8. 8. 

{t)  Vide  «t<pra,  p.  146.  {y)  Johnson  v.  Mason,  1  Esp.  Rep.  S9, 

(tf)  Townesend  v,  Walley,  Mo.  341.  {z)  Infra^  s.  2,  pi.  4. 

(x)  See  7  &  8  Vict.  c.  76,  s.  2;  8  &  0  Vict.  \n)  Wilks  v.  Baclis,  2  Bast;  142, 
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ment,  that  the  donee  may  revoke,  and  by  the  samey  or  any  other 
deed,  appoint  new  uses ;  but  it  is  clear,  that  without  this  provision, 
a  power  of  revocation  and  new  appointment  may  be  executed  by 
the  same  instrument,  unless  the  deed  creating  the  power  expressly 
require  distinct  deeds.  The  former  uses  cease  ipso  facto  by  the 
revocation,  without  entry  or  claim  (&)•  The  instrument  is,  in  con- 
struction of  law,  first  a  revocation  of  the  old  uses,  and  then  a 
limitation  of  the  new  uses  (c).  Nor  is  this  the  only  case  in  which 
the  law  adjudges  priority  in  distinct  parts  of  one  and  the  same  deed. 
It  is  upon  this  principle  that  a  lease  and  release  in  the  same  deed, 
although  certainly  a  very  informal  conveyance,  has  been  several 
times  ruled  to  be  a  good  conveyance,  for  priority  shall  be  supposed. 
We  have  seen  that  every  power  is,  in  effect,  a  power  of  revocation 
and  new  appointment ;  and  it  is,  therefore,  in  many  cases  of  absolute 
necessity  that  the  powers  should  be  allowed  to  be  executed  by  the 
same  deed. 

18.  Where  it  is  intended  not  to  make  an  irrevocable  appointment,  an 
express  power  of  revocation  should  be  reserved  in  the  deed  executing 
the  power ;  if  it  be  omitted,  the  appointment  cannot  be  revoked  (</). 

19.  We  may  here  observe,  that  by  the  simple  exercise  of  a  power, 
the  donee  will  pass  only  the  interest  of  the  person  creating  it,  and 
not  any  interest  or  franchise  of  his  own ;  as  ^^  if  the  tenant  devise 
that  the  lord  shall  sell  the  land,  and  dieth,  and  the  lord  selleth  it,  the 
seignory  remains''  {e). 

20.  Where  a  fund,  subject  to  a  power,  is  vested  in  a  trustee,  notice 
of  the  execution  of  the  power  should  be  served  upon  him.  If  in  the 
common  case  of  a  power  to  be  executed  by  a  deed  or  will,  a  regular 
appointment  is  produced  to  the  trustee,  and  he  pay  the  fund  to  the 
appointee,  he  cannot  be  compelled  to  pay  it  over  again,  although  it 
appear  that  a  regular  prior  appointment  by  deed  was  executed,  unless 
he  can  be  fixed  with  notice  of  the  execution  of  the  deed  (/).  If  a 
trustee  having  good  reason  to  doubt  the  validity  of  an  appointment, 
yet  think  proper  to  act  upon  it,  he  will  be  affected  by  the  conse- 
quences which  follow  upon  the  act  {g). 

{Ir)  Seepatt.  (e)  Co.  UtL  52  a. 

le)  Digges's  case,  1  Bep.  164-6,  resol. ;  (/)  See  Cotfaay  r.  SydeDham,  2  Bro.  C,  C. 

S.  C.  Mo.  e03;  Co.  Litt.  237  a.  391. 

(d)  Vide  i^frot  sect  7«  (g)  0  Hare,  407. 
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SECTION   IL 

OP   THE  WOBDS  AND  INSTBUMENTS   BY  WHICH  A   POWEB 

MAY  BE  EXECUTED. 


1.  IndieaHonofinienHonst^fleleni, 

2.  A  reeitoL 
4.  Letters, 

6.   Under  a  general  power,  writing  im- 
attettedy  n^cient. 


7.  Orfeofmeni^  lease  and  release,  fc, 

8.  Probate  duty, 
0.  Succession  duty. 


1.  It  may  here  be  observed,  that  any  words  indicating  an  intention 
to  exercise  a  power,  will  have  that  operation.  In  the  case  of  Poul- 
son  V,  Wellington  («),  a  widow  of  a  freeman  assigned  5-9ths  of  her 
late  husband's  personal  estate  in  trust  for  her  children,  and  her  own 
4-9th8  to  trustees  for  her  separate  use  for  life,  and  afterwards  in 
trust  for  such  purposes  and  for  such  persons  as  she  should  by  deed, 
to  be  attested  by  two  witnesses,  appoint,  and  for  want  of  such 
appointment,  to  her  children  by  her  first  marriage ;  but  the  husband 
which  she  should  marry,  on  his  surviving  her,  was  to  have  200  /.  out 
of  the  4-9th8.  Afterwards,  by  a  settlement  on  her  second  marriage, 
and  attested  by  two  witnesses,  according  to  the  power,  reciting  that 
she  had  before  settled  the  children's  5-9th8  in  trust  for  them,  and 
that  in  case  she  should  make  no  appointment  of  her  own  4-9ths,  they 
would  belong  to  her  intended  hrisbandy  she  assigned  her  4-9ths  in  trust 
for  the  intended  husband  during  their  joint  lives,  but  she  to  have  the 
management  of  it  during  the  coverture,  or  by  any  writing  duly 
attested,  to  appoint  it  over.  She  afterwards  died  in  her  second  hus- 
band's lifetime.  Lord  Chancellor  King,  with  much  doubt, — because 
the  husband  was  a  purchaser  of  these  4-9ths,  and  it  being  recited  in 
the  last  deed,  that  in  case  the  wife  died  without  making  an  appoint- 
ment, the  second  husband  would  be  entitled  thereto,  which  though 
but  a  recital,  yet  showed  the  intention  and  agreement  of  the  parties, 
and  amounted  to  an  [informal]  appointment,  and  as  no  strict  form 
was  requisite  to  constitute  such  appointment,  and  since  the  latter 
deed  varied  the  power  reserved  to  the  wife,  the  first  deed  requiring 
that  it  should  be  by  writing  attested  by  two  witnesses,  and  yet  by 
the  latter  deed  the  power  of  appointment  reserved  to  the  wife 
being  by  any  writing  duly  attested, — decreed  the  second  husband 
entitled  to  the  4-9th8,  and  that  decree  was  affirmed  in  the  House  of 
Lords. 

2.  And  where  the  instrument  cannot  operate  as  a  direct  appoint- 


(rt)  2  P.  Wm».  433. 
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ment,  yet  if  the  Intention  Is  shown  by  a  recital  it  will  be  supported 
as  a  good  appointment  in  equity^  if  there  is  a  sufficient  consideration 
to  enable  the  Court  to  act. 

Thus  in  "Wilson  v,  Piggott  (&),  a  money  fund  was  settled,  after 
life-estates  to  the  husband  and  wife,  upon  the  children,  as  the  hus- 
band and  wife,  or  the  survivor,  should  appoint,  and  in  default  of 
appointment,  upon  the  children  equally.  There  were  several  chil- 
dren, and  by  the  marriage  settlement  of  one  daughter,  Sarah,  it  was 
recited  that  she  was  entitled  to  1,000  /.,  part  of  the  fund,  payable  at 
the  death  of  the  father,  and  also  to  another  sum,  "  both  of  which 
would  belong  to  her  husband,"  and  the  husband  made  a  provision  for 
his  wife.  Appointments  were  made  to  others  of  the  children,  but 
none  to  Sarah.  Lord  Alvanley  said  the  question  was,  whether  the 
recital  in  the  settlement  could  be  considered  as  a  declaration  that  she 
should  have  1,000  /.,  part  of  this  sum.  It  was  contended  that  this 
was  no  positive  appointment,  that  her  father  never  declared  she 
should  have  that  sum,  and  never  expressed  such'  a  purpose  In  the 
form  which  might  be  expected  from  a  person  executing  a  power ;  but 
it  was  clear  that  where  a  party  has  such  a  power,  and  lays  himself 
under  an  obligation,  or  demonstrates  an  Intention  to  give  a  share  to 
any  child,  the  Court  would  enforce  It,  without  attention  to  the  mode 
In  which  it  was  given.  In  this  settlement  he  declares  her  entitled 
to  this  siun,  to  which  she  could  only  be  entitled  by  his  appointment, 
and  the  husband  makes  a  settlement  in  consideration  of  it  He  could 
have  compelled  the  father  to  execute  a  regular  appointment.  It  is  a 
covenant  by  the  father ;  and  Coventry  v,  Coventry,  and  the  cases  of 
supplying  a  surrender  In  favour  of  any  one  child,  prove  that  a  child 
shall  avail  itself  of  the  Intention,  whatever  Is  the  mode  In  which  It  Is 
ognlfied*  Therefore  that  clause  in  the  settlement  of  Sarah  was  an 
appointment  to  her. 

3.  The  recital  in  the  settlement,  we  may  observe,  no  doubt  in- 
tended only  to  express  Sarah's  share  in  default  of  appointment,  for 
there  were  four  children  entitled ;  but  as  appointments  had  been 
made  to  some  of  the  other  children,  there  was  no  mode  in  which 
Sarah  could  take  a  full  fourth,  except  by  an  appointment,  and  the 
recital  was  treated  as  a  contract  with  the  husband  that  he  should 
have  the  1,000  /.,  which  was  deemed  a  contract  to  exercise  the  power, 
for  the  reason  already  stated.  Where  the  instrument  in  which  the 
recital  is  contained  Is  executed  In  the  manner  required  by  the  power, 
and  the  intention  is  clear  and  the  words  sufficient,  and  particularly 
where,  as  in  Wilson  v,  Piggott,  the  Interest  Is  merely  an  equitable 
one  in  a  personal  fund,  there  is  no  good  reason  why  the  recital  should 
not  be  held  to  operate  as  a  direct  valid  appointment. 

(6)  2  Ves.  juiL  351  ;  166  S  Sim.  60S. 
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4.  Written  orders  to  the  trustee  of  the  fund,  letters  accompanying 
gifts  of  part  of  the  fund,  or  the  like,  may  in  like  manner  operate  as 
valid  appointments  (c). 

5.  We  shall  have  occasion  in  another  place  to  consider  in  what 
cases  instruments  operate  as  appointments  where  the  power  is  not  in 
words  referred  to,  and  what  is  deemed  a  sufficient  indication  of  an 
intention  to  execute  a  power,  distingui^hirg  the  cas.es  where  a  man 
has  a  power  only,  and  where  he  has  an  interest  as  well  as  a  power  (d).  ^ 
But  it  may  here  be  observed,  that  as  intention  is  necessary  to  the  exe-  | 
cution  of  a  power,  a  power  of  attorney  from  a  wife  having  a  general 
power  of  appointment,  although  executed  in  the  manner  required  by 
the  power,  will  not  operate  beyond  its  immediate  purpose  where  no 
intention  appears  to  exercise  the  power.  It  would  be  the  same  upon 
a  reconveyance  when  mortgage  money  was  paid  off  (c), 

6.  Where  a  particular  instrument  is  required — as  a  deed  or  will — 
the  power  cannot  be  legally  exercised  in  any  other  manner.  This 
will  be  fully  discussed  in  the  next  section,  when  we  come  to  treat  of 
the  compliance  with  conditions.  But  where  a  power  is  given  gene- 
rally, without  defining  the  mode  in  which  it  must  be  executed,  it 
may  be  exercised  either  by  deed  or  will  (I) ;  and  as  the  operation  of 
the  instrument  was  simply  to  declare  the  use,  to  serve  which  we  must 
assume  that  a  sufficient  estate  was  already  legally  created,  an  estate 
of  freehold  might  have  been  limited  without  livery  of  seisin,  a  bargain 
and  sale  for  a  year,  or  an  actual  entry  by  the  appointee  {f) ;  nor  is 
it  necessary  that  the  power  should  be  executed  by  deed ;  a  simple 
note  in  writing,  even  unattested,  would  be  a  good  execution  of  the 
power  (ff). 

7.  So  whether  it  be  a  common-law  authority  given  by  will,  or  a 
power  operating  under  the  statute  of  uses,  it  may  be  executed  by 
feoffinent  (A),  covenant  to  stand  seised  (z),  or  lease  and  release  (A), 
or,  whilst  tliat  mode  of  assurance  remuned,  it  might  have  been 
exercised  by  lease  and  release  and  fine  (/).  Mansfield,  C.  J.,  observed, 
that  the  difficulty  in  King  v.  Melling  was,  that  the  covenant  to  stand 
seised  was  by  a  man  who  could  not  stand  seised,  because  he  was  a 

(c)  Brodrick  v.  Brown,  1  Kay  &  John.      1  Jo.  137. 
828.  (i)  Stapleton'8  case,  cited  by  Hale,  Chief 

(d)  PoHy  •.  6  &  6.  Justice,  I  Ventr.  298 ;  Dame  Hasting's  case, 

(e)  Haghee  v.  Wells,  0  Hare,  749.  Raym.  330;  3  Keb.  611,  cited,  S.  C.  Bight 
(/)  See  now  7  &  8  Vict.  c.  76,  s.  2;  8  &  9      v.  Thomas,  3  Burr.  1141 ;  and  see  Wykham 

Vict,  c  106,  8. 2.  o.  Wykham,  1 1  East,  458 ;  3  Taunt  31a 

(g)  Saunders  v.  Owen,  2  Salk.  467 ;  and  (ft)  Dyer  o.  Awsiter,  1  P. Wms.  166,  cited; 

see  9  East,  440;  Proby  o.  Landor,  6  Jur.,  10  Mod.  34,  nom.  Gier  v.  Osseter ;  Dlghton 

N.  S.,  1278.  V.  Thomlinson,  1  Com.  194 ;  1  P.  Wms.  149. 

(A)  Daniel  v,  Upley,  Latcli,  9,  39,  134;  (2)  Vide  mpra. 

(I)  In  Gibbons  v.  Moulton,  Findi,  346,  a  nuncupative  will,  before  the  statute  of  frauds, 
held  a  valid  execution  of  a  power  to  charge  an  annuity  on  leasehold  landst 
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tenant  for  life,  whose  estate  expired  with  his  own  life ;  nevertheless 
it  was  held  a  good  execution  (m).  But  although  all  these  modes  are 
effectual,  yet  they  are  improper  appointments.  They  do  not  operate 
as  a  feoffinent,  covenant  to  stand  seised,  lease  and  release,  or  fine ; 
but  as  an  appointment  of  the  estate,  or  direction  or  declaration  of 
the  use  under  the  power.  Therefore,  if  a  power  under  the  statute 
is,  for  instance,  executed  by  lease  and  release,  upon  which  uses  are 
declared,  the  releasee  will  be  invested  with  the  legal  estate  by  force 
of  the  statute,  and  the  real  objects  of  the  deed  will  take  mere  trust- 
estates  (I). 

8.  It  may  here  be  observed,  that  where  a  personal  fund  is  given 
by  will,  under  a  general  power  to  appoint  by  deed  or  will,  or  a  power 
equivalent  to  it  (n),  it  has  been  decided  that  the  probate  duty  attaches 
on  the  fund  {0) ;  but  double  duty  will  not  be  payable.  Therefore, 
where  by  mil  a  power  is  given  to  another  to  dispose  of  a  sum  by  will, 
and  probate  duty  is  paid  on  the  first  will,  a  disposition  by  will  by  the 

(m)  3  Taunt  835.  (p)  Palmer  v.  Whitmore,  6  Sim.  178. 

(n)  Piatt  V.  Routh,  3  Beav.  257. 


(I)  In  the  sixth  edition  of  tills  work,  before  the  1  Vict  c.  26,  had  required  willn  under 
powers  to  be  executed  in  a  particular  manner,  it  was  observed  in  the  text,  that  oltbough 
where  a  power  is  not  restrained  to  be  executed  by  deed,  kc,  it  may  be  executed  by  a  simple 
note  in  writing,  y  '^  if  the  power  relate  to  real  estate,  and  the  donee  exercise  it  by  will, 
the  will,  it  is  said  by  most  writers,  mast  be  executed  as  a  proper  will,  and  must  conse* 
quently  be  attended  with  the  solemnities  required  by  the  statute  of  firauds.  It  was 
remarked,  that  the  eases  dted'for  this  position  are  Longford  v.  Eyre  (IP.  Wms.  740),  and 
Wagstaff  9.  Wagstaff  (2  t.  Wms.  258) ;  but  in  the  last  of  these  cases  the  tmst  was  for  A, 
his  heirs  and  assigns,  or  to  tuch  person  or  persons  euhe  or  they  should  direct ;  and  Lord 
Macclesfield  held  tbls  to  be  no  more  than  a  common  trust  of  lands  in  fee-simple,  for  the 
last  words  were  no  more  than  what  was  implied  before,  and  expressio  eorum  qua  taeite 
insunt  mhU  operatur.  And  in  the  first  of  the  above  cases  the  power  was  expressly  required 
to  be  exercised  by  ^  vsUly**  or  ''  writing  in  the  nature  of  a  will,^*  which  words  are  construed 
to  mean  such  a  will  as  Is  proper  for  tbe  disposition  of  lands  within  the  statute  of  frauds ; 
and  I  have  not  met  with  even  a  dictum  In  the  books  that  where  a  power  is  given  generally, 
and  without  reference  to  any  instrument,  a  will  m&de  in  execution  of  it  must  be  treated  as 
(  a  proper  will  of  real  estate.  It  seems,  indeed,  once  to  have  been  holden,  that  if  a  power, 
although  not  required  to  be  so,  was  executed  by  bargain  and  sale,  the  deed  must  be 
enrolled  as  a  proper  bargain  and  sale;  but  Chief  Justice  Hale  was  decidedly  against  this 
construction  (Ingram  v.  Parker,  Raym.  239;  3  Keb.  511,  538;  1  Ventr.  280,  291).  His 
is  certainly  the  better  opinion.  And,  in  regard  to  a  will,  it  would  t>e  rather  a  refined 
distinction,  that  the  power  may  be  executed  by  a  simple  note  in  writing  unattested ;  but 
that  if  it  be  thrown  into  the  shape  of  a  will,  it  must  be  executed  in  the  same  manner  as  a 
proper  will  of  land.  It  must  be  admitted,  that  a  power  may  be  given  to  appoint  real 
estate  by  will  without  any  witness  (vide  supra,  ch.  4,  sect  1);  and  it  would,  therefore,  be 
a  great  stretch  to  hold  that  three  witnesses  are  necessary  in  the  case  under  discussion. 
If  a  writing  generally  is  required  attested  by  two  witnesses,  a  will  so  attested  is  a  good 
exi  cation  of  the  power.  It  may  be  said  truly  that  this  is  witliin  the  scope  of  the  power, 
because  a  will  is  a  writing,  and  two  witnesses  only  were  required ;  but  a  will  is  equally 
so  where  no  particular  mode  of  execution  is  required,  and  the  case  cannot  be  deemed 
weaker  where  no  witness  is  required,  than  where  less  than  three  arc  rendered  necessary. 
This  point  is  important  only  with  reference  to  titles  prior  to  the  Ist  of  Vict.  c.  26. 
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donee  of  the  power  is  not  liable  to  the  duty  (p),  for  the  appointee 
takes  as  if  he  had  been  named  in  the  original  will. 

9.  The  snccession  duty  act  imposes  a  new  and  heavy  duty  on  pro- 
perty {q).  As  to  powers,  it  enacts  that  whei'e  any  person  shall  have 
a  general  power  of  appointment  under  any  disposition  of  property 
taking  effect  upon  the  death  of  any  person  dying  after  the  time  ap- 
pointed for  the  conunencement  of  the  act  over  property,  he  shall,  in 
the  event  of  his  making  any  appointment  thereunder,  be  deemed  to  .be 
entitled  at  the  time  of  his  exercising  such  power  to  the  property  or 
interest  thereby  appointed  as  a  succession  derived  from  the  donor  of 
the  power.  And  where  any  person  shall  have  a  limited  power  of  ap- 
pointment under  a  disposition  taking  effect  upon  any  such  death  over 
property,  any  person  taking  any  property  by  the  exercise  of  such 
power  shall  be  deemed  to  take  the  same  as  a  succession  derived  from 
the  person  creating  the  power  as  predecessor  (r).  But  where  the 
donee  of  a  general  power  of  appointment  shall  become  chargeable 
with  duty  in  respect  of  the  property  appointed  by  him  under  such 
power,  he  shall  be  allowed  to  deduct  from  the  duty  so  payable  any 
duty  he  may  have  already  paid  in  respect  of  any  limited  interest 
taken  by  hJ  in  such  proiirty(4  In  Foviding  for  aUowances  to 
be  made  for  incumbrances,  it  is  enacted  that  in  estimating  the  value 
of  a  succession  no  allowance  shall  be  made  in  respect  of  any  incum- 
brance therein  created  by  the  successor,  not  made  ir  execution  of 
a  prior  special  power  of  appointment  {t).  There  is  a  provision, 
which  we  shall  state  fully  hereafter,  to  enable  powers  of  sale  and 
exchange  and  partition  to  be  exercised  without  iinpediment,  and  the 
duty  is  thrown  upon  the  substituted  property  («). 

(p)  Vandiest    v.  Fynmore,  6  Sim.  570.      cheq.  452;  Attorney-general  v,  Sibthorp,  3 
Legacies  onder  powers  liable  to  duty,  with       Hurl.  &  Nor.  424 ;  Attorney-general  v.  Lord 


a  special  exemption  under  S  &  9  Vict.  c.  76, 
8.  4 ;  see  now  IG  &  17  Vict  c.  51 ;  see  n.  to 
sect.  3,  iT^ra,  pi.  15. 

{q)  10  &  17  Vict  c.  61. 

(r)  Sect  4.    In  re  Micklethwait^  11  Ex- 


Braybrooke,  5  Hurl.  &  Nor.  4dS. 
(s)  Sect  33. 
(0  Sect.  34. 
(u)  Sect  42  ^  irifra,  ch.  19. 


SECTION  III. 

OF   THE   INSTRUMENT   BY  WHICH   A  POWER   IS  REQUIRED 

TO   BE   EXECUTED. 


2.  Fomu  muit  be  complied  tcith, 

3.  The  various  ceremonies,  viz, 

J)eed  enrolled; 

Several  fcitneeses — noblemen,  fy, ; 

Credible  vninesees; 

Sealing ; 

Signing; 

Notice, 


4.  Operation  of\  Vict,  c,  20. 

5.  Charity  an  exception. 

7.  Deed  required ;  will  not  good, 

8.  Will  required,  act  inter  vivos  not  good, 

9.  Power  by  construction  confined  to  a 

will, 
11.  By  will  or  otherwise,  a  deed  good, 
1 5.  Will  valid,  though  sealed  and  delivered. 
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17.  Sale  hy  tenant  for  Iffe,  with  power  to 

appoint  by  wiU. 

18.  WHHng,fc,wiU  include  a  will 
90.  Boecommon  y.  Fowhe. 

S3.  By  writing^  nnee  the  1  Viet,  e.  86; 
BtiekHl  y.  Blinkhom.' 

84.  CoUard  y ,  Simpeon. 

85.  Obeervatione  on  the  caeeSt 
8a  Wetty,Bay. 


87.  Change  y.  Pic^ford, 

30.  Although  power  to  two  and  eurvinor, 

31.  Distinct  powers, 

86.  Where  the  ceremonies  relate  to  all  the 
instruments. 

43.  Donee  may  select  one  of  several  modes, 

44.  Ifoy  execute  it  hy  more  instruments 

than  required. 


1.  We  now  came  to  the  cases  in  which  particular  circumstances 
are  required  to  attend  the  execution  of  the  power :  these  are  gene- 
rally, first,  a  particular  instrument;  secondly,  a  particular  mode  of 
execution ;  and,  thirdly,  conditions  not  strictly  relating  to  the  instru- 
ment, as  the  consent  of  third  persons,  tender  of  money,  or  the  like. 

2.  Where  forms  are  imposed  on  the  execution  of  a  power,  it  is 
either  to  protect  the  remunder-man  from  a  charge  in  any  other  mode, 
or  to  preserve  the  person  to  whom  it  is  given  from  a  hasty  and  un- 
advised execution  of  the  power.  In  each  case  the  circumstances  must 
be  strictly  complied  with :  in  the  first,  it  would  be  in  direct  opposition 
to  the  agreement,  to  consider  the  estate  charged  when  the  mode 
pointed  out  is  not  adhered  to  (a) ;  in  the  second,  to  dispense  with  the 
solemnities  and  forms  required  to  attend  the  execution  of  the  power, 
is  to  deprive  a  man  of  the  bridle  which  he  has  thought  proper  to  im- 
pose on  his  weakness  or  frailty  of  mind,  in  order  effectually  to  guard 
himself  against  fraud  and  imposition  (&).  Besides,  the  circumstances 
required  to  the  execution  of  a  power  are  perfectly  arbitrary,  and 
(except  only  as  they  are  in  fact  required)  unessential  in  point  of  effect 
to  the  validity  of  any  instrument  by  which  the  power  may  be  exer- 
cised. This  was  laid  down  and  admirably  enforced  by  Lord  Ellen- 
borough,  Chief  Justice,  in  the  great  case  of  Hawkins  and  Kemp  {c\ 
There  the  terms  of  the  power  required  that  the  revocation  should  be 
by  deed  or  instrument  in  writing,  executed  in  the  presence  of,  and 
attested  by,  three  credible  witnesses,  and  enrolled  in  one  of  his  Ma- 
jesty's Courts  of  Kecord  at  Westminster,  and  with  the  consent  and 
approbation  of  Hawkins's  wife,  his  father,  father-in-law,  and  also  of 
several  trustees,  being  in  .all  nine  persons.  The  Lord  Chief  Justice 
said,  that  every  one  of  these  required  circumstances  was  in  itself  per- 
fectly arbitrary,  and  (except  only  as  it  was,  in  fact,  required)  unessen- 
tial in  point  of  effect  to  the  legal  validity  of  any  instrument  by  which 
the  old  uses  should  be  revoked,  or  new  uses  declared.  It  was  in  it- 
self immaterial  whether  the  instrument  or  writing,  purporting  so  to 
revoke  and  declare  the  uses,  should  be  by  deed ;  whether  such  deed 
should  be  executed  in  the  presence  of  what  and  how  many  witnesses ; 
whether  it  should  be  afterwards  attested  by  the  witnesses,  and  ulti- 

(a)  See  7  Ves.  506.  (c)  3  East,  410.    See  Rex  v.  Inhab.  of 

lb)  3  Cha.  Ca.  ee,  107;  and  Bee  Piggott      Anstrej,  6  Mao.  &  Selw.  324. 
V,  Peorloe,  Com.  260, 
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mately  enrolled  in  any  Court  of  Record ;  and  whether  it  should  be 
sanctioned  by  the  consent  and  approbation  of  the  several  trustees 
named  for  that  purpose.  It  might  (if  it  had  so  pleased  the  parties 
creating  the  power)  have  been  done  by  any  writing  of  the  persons  so 
authorised,  unsealed,  unattested,  unenroUed,  and  unsanctioned,  by 
any  consent  or  approbation  whatsoever.  If  these  circumstances  were 
unessential  and  unimportant,  except  as  they  were  required  by  the 
creators  of  the  power,  they  could  oidy  be  satisfied  by  a  strictly  literal 
and  precise  performance.  They  were  incapable  of  admitting  any 
substitution,  because  these  requisitions  had  no  spirit  in  them  whidi 
could  be  otherwise  satisfied ;  incapable  of  receiving  any  equivalent, 
because  they  were  in  themselves  of  no  value. 

3.  If,  therefore,  a  writing  is  required,  a  disposition  by  parol  will  be 
invalid,  although  the  property  might  by  law  be  so  disposed  of  {d). 
If  the  power  is  required  to  be  executed  by  deed,  nothing  less  will 
satisfy  the  words,  and  it  must  be  sealed  and  delivered  (as  we  shall 
see)  as  a  proper  deed,  without  reference  to  the  power  of  the  donee  to 
make  a  proper  deed ;  and  therefore  a  married  woman  must  seal  and 
deliver  the  deed  as  if  she  were  sui  juris.  If  the  deed  is  required  to 
be  enrolled,  the  deed  must  accordingly  be  enrolled ;  if  a  particular 
court  be  named,  that  court  must  be  resorted  to  {e).  If  the  consent  of 
particular  persons  be  required,  their  consent  must  be  obtained  (y). 
If  two  witnesses  are  required,  one  will  not  do ;  if  the  witnesses  are  to 
be  of  the  rank  of  noblemen,  commoners  will  not  satisfy  the  words  (^). 
If  sufiicient  subsidy-men  be  required  as  witnesses,  sufficient  and 
credible  persons  who  are  not  subsidy-men  will  not  be  good  witnesses 
(A).  And  where  credible  witnesses  are  required,  a  witness  to  whom 
an  estate,  although  in  remainder,  is  limited,  will  not  satisfy  the  power 
(t).  If  a  seal  be  required,  an  instrument  under  hand  only,  will  be  an 
invalid  exercise  of  the  power  (A).  If  the  instnmient  is  to  be  signed, 
it  cannot  be  executed  otherwise  (/)  (1);  and  if  signature  and  sealing 

(d)  Thruzton  o.  Attorney-general,  1  Vera.      Ca.  90. 

340.  '  (i)  Doe  v.  Keir,  4  Mann.  &  Ryl.  101 ; 

(e)  Digge9*s  case,  1  Rep.  173.  but  see  now  m  to  wills,  1  Viet  c.  26,  s.  14, 
(/)  Hawkina  v.  Kemp,  3  East,  410;  and      and  the  atatutos  altering  the  roles  of  evi- 

see  Manseli  v.  Mansell,  Wilm.  36.  dence. 

Of)  Bath  k  Montague's  case,  3  Cba.  Ca.  {k)  Dormer  v.  Thnrland,  2  P.  Wms.  506. 

55;  2  Freem.  193;  affirmed  in  Dom.  Proc.  (V)  Bird  v.  Stride,  Bridg.  21,  cited. 

(A)  Kibbet  v.  Lee,  Hob.  312.    See  3  Cba. 

(I)  Tbe  statute  of  firauds  (29  Car.  2,  c  3,  s.  5)  required  wills  of  lands  to  be  in  writing, 
and  gigmed  by  the  devisor.  Upon  the  authorities,  it  was  a  question  whether  tealing  was 
not  Hfpung  (Lemayne  v.  Stanley,  3  Lev.  1 ;  Lee  v.  Libb,  1  Show.  89;  Wameford  v.  Wame- 
ford,  2  Str.  704;  Smith  o.  Evans,  1  Wils.  313;  Grayion  o.  Atkinson,  2  Ves.  454;  Ellis  v, 
Smitii,  1  Dick.  225;  1  Ves.  jun.  11 ;  see  2  Bla.  Com.  306;  DougL  244,  2d  edit. ;  note. 
Dime  V.  Munday,  Sid.  302,  was  before  the  statute;  Morison  v.  Tumour,  IS  Ves.  175).  It 
is  c!ear,  since  the  1  Vict  e.  26,  that  sealing  would  not  be  deemed  a  signing  within  this 
statute. 


198  OF  THE  EXECUTION  OF  POWEBS,  WITH        [qH.  7.  S.  1. 

once^  for  example^  that  A  shall  sell ;  upon  a  sala  to  By  the  latter 
takes  by  force  of  the  will>  and  as  the  will  itself  might  have  raised  a 
seisin  to  serve  uses^  sp  it  may  be  said  the  testator  may  authorise 
such  a  seisin  to  be  created ;  and^  therefore^  if  such  an  intention  is 
shown  or  can  be  collected  from  the  power,  uses  may  be  declared  of 
jB's  seisin.  The  case  appears  to  resolve  itself  into  the  intention  of 
the  creator  of  the  power.  The  true  opinion  perhaps  is,  that  the 
statute  has  no  application  in  such  cases  of  common-law  powers,  for 
the  power  did  not  intend  that  the  appointee  should  take  a  -mere 
seisin,  but  that  the  appointee  should  have  the  estate  fixed  in  him, 
and  his  seisin  may  fairly  be  considered  one  upon  which  the  statute 
cannot  operate.  But  still  the  operation  of  the  appointment  would 
be  the  same ;  for  as  the  object  of  such  a  power  of  sale,  for  example, 
is  to  sell,  and  by  fair  implication  it  might  be  considered  to  confer'a 
power  to  convey  to  the  purchaser,  or  as  he  shall  direct  to  give  effect 
to  the  sale,  an  appointment  to  ^  to  uses,  although  it  should  be  held 
not  to  vest  an  estate  in  Ay  upon  which  uses,  properly  so  called, 
could  be  raised,  would  yet  carry  the  estate  as  an  appointment  under 
the  authority  to  the  persons  really  intended  to  take  the  legal  In- 
terest; and  thus  an  appointment  to  A  and  his  heirs  to  the  common 
uses  to  bar  dower,  would  carry  the  legal  estate  to  the  cestuis  que 
use,  upon  the  true  meaning  of  the  power  and  the  intent  of  the  deed 
executing  it 

15.  Where  the  common  law  power  is  a  special  one,  as  to  appoint 
to  children,  it  is  settled  that  a  release  to  a  trustee  to  the  use  of  the 
children  will  vest  the  estate  in  the  children,  certainly  not  by  the  aid 
of  the  statute,  but  by  force  of  the  power.  This  seems  in  a  great 
measure  to  decide  the  general  question.  The  point  was  decided  in 
the  case  of  Tomlinson  v.  Dighton  (r),  where  the  power  was  a  com- 
mon-law one  to  the  testator's  wife,  who  was  made  tenant  for  life, 
to  dispose  of  according  to  her  pleasure,  provided  it  were  to  some 
one  of  the  testator's  children.  The  wife,  who  had  married  again,  by 
lease  and  release,  reciting  the  will,  granted  the  estate  to  trustees 
and  their  heirs  to  tiie  use  of  herself  for  life,  sans  waste,  remainder 
to  the  use  of  Hester  the  testator's  daughter,  and  the  h^rs  of  her 
body,  remainder  to  the  use  of  William  the  testator's  son,  and  his 
heirs.  In  the  deed  of  release  there  was  a  covenant  to  levy  a  fine  to 
the  uses  above-mentioned,  which  fine  was  accordingly  levied.  The 
question  was,  whether  tiie  estate  passed  to  Hester,  and  it  was  held 
that  it  did.  The  conveyance  of  course  passed  tiie  widow's  life  estate. 
It  was  argued  that  the  release  operated  as  an  appointment,  and  that 
the  appointee  was  in  under  the  will,  and  did  no  way  derive  her 
interest  from  the  estate  of  the  trustees  in  the  release.     The  Court 

(r)  1  p.  WiDS.  140,  and  infra. 
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held  that  this  conveyance  by  way  of  lease  and  release  was  an 
effectual  though  improper  execution  of  the  power.  According  to 
the  judgment  as  reported  in  10  Mod.  («),  the  Court  observed,  "that 
as  to  the  objection  that  it  was  executed  by  a  conveyance  to  the 
parties  and  not  trustees,  they  answered  that  these  powers  are 
executed  by  all  sorts  of  conveyances."  The  objection  no  doubt 
really  was,  that  the  conveyance  was  to  trustees  and  not  to  the 
parties.  The  judgment  was  founded  upon  the  opinion  of  the  Court, 
that  the  children  would  be  in  not  by  virtue  of  the  conveyance,  but 
by  the  will.  Where  a  power  by  will  is  given  through  the  medium 
of  a  devisee  to  uses,  if  it  should  be  thought  that  it  operates  under 
the  statute  {t)y  the  appointment  must  receive  the  same  construction 
as  an  appointment  under  a  like  power  created  by  deed. 

16.  Powers  under  wills  and  deeds  are  both  distinguishable  from 
a  power  to  convey  an  estate  under  a  letter  of  attorney.  The  estates 
raised  by  the  execution  of  a  power  (whether  it  be  created  by  deed 
or  will)  take  effect  as  if  limited  in  the  instrument  creating  the  power. 
A  devise  of  an  authority  is  within  the  statute  of  wills  (m),  and  when 
the  authority  is  exercised  the  estates  created  by  it  come  in  lieu  of 
the  authority.  In  the  case  of  a  deed  creating  a  power,  the  seisin 
or  interest  to  serve  the  estates  is  actually  raised  by  the  deed  itself, 
and  the  estates  limited  under  the  power  accordingly  derive  their 
essence  from  that  seisin;  but  in  the  case  of  a  common  letter  of 
attorney,  no  seisin  is  created,  nor  does  the  estate  pass  by  or  by  virtue 
of  the  power,  which  merely  authorises  the  attorney  to  convey  the 
estate  in  the  name  of  the  principal.  The  conveyance  is,  in  fact,  the 
deed  of  the  principal,  and  it  is  considered  as  executed  by  him.  It 
is  therefore  necessary  that  the  deed  should  be  an  operative,  in- 
dependent, and  substantive  conveyance  (x).  And  the  land  may 
consequently  be  conveyed  to  one  to  uses,  and  the  statute  will  execute 
the  uses.  The  estates  created  will  depend  simply  on  the  instrument 
in  which  they  are  contained,  although  the  deed  itself  depends  for 
its  validity  as  a  canvej/ance  upon  the  letter  of  attorney,  by  virtue  of 
which  it  was  executed ;  for  the  power  must  be  produced  before  the 
deed  can  be  read  in  a  court  of  justice  (y).  And  we  may  here  dismiss 
the  consideration  of  letters  of  attorney  (z),  with  the  observation, 
that  the  deed  must  be  executed  in  the  name  of  the  principal ;  but 
where  that  is  done,  it  is  immaterial  whether  the  attorney  place  his 
own  name  first  or  last.  Therefore,  an  execution  thus,  "  for  A.  B. 
(the  principal),  C.  D,  (the  attorney),  i.  S^  is  valid  (a). 

17.  It  is  usual  to  declare  in  powers  of  revocation  and  new  appoint- 

(«)  73.  c.  106,  s.  8. 

{t)  Vide  tnpra,  p.  146.  {y)  Johnson  o.  Mason,  1  Esp.  Rep.  SO, 

(«)  Townesend  v,  Walley,  Mo.  341.  (r)  Ii^fra,  s.  2,  pi.  4. 

(x)  Sec  7  &  S  Vict.  c.  76,  s.  2;  8  &  0  Vict.  \a)  Wilks  v.  Back»,  2  £a&t,  142, 

n4 
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in  which  the  former  case  was  not  cited.  Lord  Mansfield  took  up 
the  question  in  the  same  way.  He  said  that  the  power  was 
emphatically  reserved  to  be  executed  by  "  deed."  Now,  the  word 
deed,  in  the  understanding  of  law,  has  a  technical  signification,  to 
which  a  will  is  in  no  respect  applicable.  This  opinion  was  given  upon 
a  case  sent  out  of  the  Court  of  Chancery,  and  Lord  Chancellor 
Bathurst  decreed,  according  to  the  certificate  of  the  Court  of  Eang's 
Bench,  that  the  power  was  not  well  executed ;  and  it  is  unimportant 
that  the  solemnities  required  to  the  execution  of  the  deed  have 
been  adhered  to  in  the  will(^);  for  although  it  may  be  sealed  and 
delivered  as  a  deed,  yet  it  still  retains  the  character  and  operation 
of  a  will. 

8.  And  the  converse  of  the  foregoing  proposition  holds  equally 
true :  a  power  to  be  executed  by  toill  cannot  be  executed  by  any 
act  to  take  effect  in  the  lifetime  of  the  donee  of  the  power.  This  was 
laid  down  by  Lord  Hardwicke,  in  the  case  of  Whaley  r.  Drum- 
mond(c).  He  said,  that  where  a  power  is  given  to  charge  an 
estate  by  will,  the  person  having  the  power  cannot  execute  it  by  any 
act  in  his  life-time. 

9.  But  the  mere  circumstance  of  the  estate  being  limited  to  A 
for  life,  and  "after  his  death,"  or  "then"  to  be  at  his  disposal,  will 
not,  by  implication,  restrain  the  execution  of  the  power  to  a  will  {d) ; 
although  it  has  been  recently  decided  that  a  devise  to  the  testator's 
wife  for  her  life,  and  also  at  her  disposal  afterwards  to  leave  it  to 
whom  she  pleased,  gave  her  a  power  of  disposition  by  will  only,  by 
reason  of  the  word  leave^  which  was  not  properly  applicable  to  a 
disposition  by  deed  {e).  And  where  the  gift  was  of  a  sum  of  money 
to  pay  the  interest  to  each  of  his  four  daughters,  for  their  own 
private  use  during  their  lives,  independent  of  any  other  person,  "  the 
principal  to  go  to  their  heirs,  or  to  any  other  they  might  choose  to 
will  it  to,"  it  was  held  that  the  words  "  to  will  it "  meant  to  dispose 
of  it  by  will,  and  therefore  an  appointment  by  deed  was  not  a  good 
execution  of  the  power  (/). 

10.  But  where  a  testator  by  his  will  gave  to  his  wife  4,000  /.  or 
whatever  surplus  might  arise  after  the  moiety  left  to  his  two  minor 
children,  subject  to  a  proviso  that  she  should  enjoy  the  interest 
thereof  for  her  natural  life,  and  dispose  of  the  same  to  such  of  her 

.children  which  he  should  leave  as  she  should  devise  and  think 
proper.     It  was  insisted  that  the  power  was  confined  to  a  will.     In 

(6)  ToUett9.Tonett,8P.WmB.4S0;and  (d)  Adoo.  8  Leo.   71;   Thomliiison  v. 

Woodward  v,  Hakey,  supra,  Dighton,  1  Com.  194;  1  P.  Wms.  149;  ex 

(c)  Ch.  Easter  Term,  1746,  MS.;  Reg.  ;iar^e  Williams,  1  Jae.  &  Walk.  89. 

Lib.  B.  1744,  fo.  150.    See  Reid  v.  Bher-  (e)  Boe  «.  Thorley,  10  East,  438;  Walsh 

gold,  10  Ves.  870 ;   Anderson  v.  Dawson,  v,  Wallinger,  S  Rqbs.  Sc  Myl.  78 ;  1  Toml. 

15  Ves.  582.    See  and  consider  llcatley  v.  425;  Biown  v,  Cluunbers,  1  Hayes,  597; 

Thomas,  ib.  596;  Marjoribanks  r.  Hovcnden,  see  Archibald  v.  Wright,  9  Sim.  101. 

Dm.  11.  (/)  Fan!  v:  Hewetson,  3  Myl.  k  Kee.  434. 
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favour  of  the  contrary  constructioii,  Thomlinson  w.  Dighton,  1  P. 
Wms.  149;  Anon,  3  Leo.  71,  c.  108;  Goodtitle  v.  Otway,  2  Wils. 
6 ;  Lord  Ormond's  case.  Hob.  348,  were  relied  upon,  and  the  case 
was  distinguished  from  Doe  and  Thorley,  10  East,  438 ;  and  the 
case  was  decided  accordingly.  Sir  William  Grant  was  clearly  of 
opinion  that  the  power  was  not  confined  to  a  will.  If  the  bequest 
had  been  to  her  for  life,  and  then  to  devise  as  she  might  think  proper, 
there  the  word  devise  would  have  admitted  but  of  one  sense ;  but 
here  it  is  as  she  shall  dispose,  which  admits  of  two  constructions,  and 
this  means  as  she  should  think  right  Suppose  you  translate  devise, 
as  she  shall  bequeath  by  will;  how  then  would  it  read?  To  dispose 
thereof  as  she  shall  bequeath  by  will  and  think  proper,  therefore  she 
has  a  general  power  (ff), 

11.  A  power  to  appoint  by  will,  or  otherwise,  of  course  authorises 
an  appointment  by  deed  (A).  So  where  the  bequest  was  of  personal 
property  to  the  separate  use  of  the  wife,  for  life,  and  after  her  death 
to  such  persons  as  she  by  any  will,  or  appointment^  to  be  by  her 
signed  and  sealed  in  the  presence  of  one  or  more  witness  or  witnesses, 
should  appoint,  and  in  default  of  such  will  or  appointment  over,  it 
was  held  that  she  might  appoint  by  deed(2). 

12.  But  under  a  power  to  appoint  by  deed  or  will,  so  as  in  every 
such  deed  a  power  to  revoke  by  deed  was  contwied,  the  Vice-Chan- 
cellor  was  of  opinion,  although  it  was  not  necessary  to  decide  the 
point,  that  an  appointment  by  deed,  with  a  power  of  revocation  by 
deed  or  will,  was  not  authorised  by  the  power.  This  seems  to  de- 
serve re-consideration,  because  the  donee  might  reserve  a  power  to 
revoke  by  deed  or  will,  although  not  authorised  to  do  so  by  the 
instrument  creating  the  power.  The  original  power  was  to  appoint 
by  deed  or  will.  The  donor  appears  only  to  have  been  anxious  that 
an  irrevocable  appointment  should  not  be  made.  The  power  of  revo- 
cation reserved  was  only  tantamount  to  the  original  power.  The 
donee  might,  without  doubt,  have  in  several  ways  effectuated  the  same 
object.  She  might  have  appointed  by  deed  to  such  uses  as  she 
should  appoint  by  will,  with  a  power  in  the  deed  to  revoke  by  deed. 
She  might  have  appointed  by  deed  to  herself  absolutely,  with  a 
power  to  revoke  by  deed,  and  of  course  she  could  devise  her  interest, 
and  the  will  would  be  operative  if  the  appointment  to  herself  re- 
mained unrevoked  by  deed.  The  power  which  she  reserved  was  the 
same  thing  in  effect  (A). 

13.  In  favour  of  the  intention,  a  settiement  to  the  use  of  a  man's 

(jg)  Gnoe  V.  Wilioo,  RoUs,  M&  Oet  ISll ;  (Q  Wells  v.  Faron,  V.  C.  97,  Nov.  1S1S» 
see  and  consider  AtcYAaon  v,  Le  Mann,  83  *  MS.;  the  cause  stood  oyer  on  another  point. 
L.  T.  803.  (A)  PhilUpe  v.  Fhippi,  V.  C.  M.  T.  ISIS, 

ijk)  Irvin  V.  VtLTrer,  19  Ves.  S6;  and  see      Ma 
Van  V,  Bamett,  ib.  110. 
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will  mighty  perhaps,  be  construed  to  mean  not  simply  a  disposition 
by  testament,  but  any  disposition  by  deed  or  otherwise.  This  ques- 
tion arose  in  the  reign  of  James  the  First,  upon  a  dispute  between 
the  Earls  of  Onhond  and  Desmond,  who  bound  themselves  in  a 
penalty  of  100,000  /.  each  to  abide  by  the  King's  award.  The  case 
was  simply  this :  The  then  late  Earl  of  Ormond  suffered  a  recovery 
of  certain  estates  to  the  use  of  his  last  will.  By  writing  under  his 
hand  and  seal  he  declared  that  the  recoverors  should  stand  seised  to 
certain  uses.  The  question  was,  whether  he  could  revoke  the  uses. 
The  case  was  referred  to  the  two  Chiefs,  Montague  and  Hobart, 
and  Justice  Dodridge.  They  all  agreed  that  the  fee  resulted  to  the 
Earl  in  the  meantime.  And  Montague  appears  to  have  thought  that 
the  settlement  took  effect  out  of  his  interest,  and  not  as  an  execu- 
tion of  his  power ;  and  he  accordingly  held  that  it  was  not  revocable. 
Hobart  and  Dodridge,  on  the  contrary,  held  that  the  instrument 
operated  as  an  execution  of  the  power,  and  that  the  uses  were 
always  revocable,  because  they  were  grounded  upon  the  recovery, 
which  was  to  the  use  of  his  will,  which  was  always  subject  to  change. 
Secondly,  they  held,  that  the  recoverors  were  seised  to  the  use  of  his 
last  will,  which  was  not  to  be  understood  a  testament  onfy^  but  to  be  ex-, 
tended  unto  any  other  voluntary  disposition  or  gratuity  whatsoever. 
However,  upon  this  difference  of  opinion,  the  King  took  the  opinion 
of  some  of  the  other  Judges,  who  agreed  with  Montague,  and  so  the 
point  in  question  was  not  decided  (Z). 

14.  The  point  in  the  foregoing  case  is  not  likely  to  arise  at  this 
day,  because  uses  are  generally  declared  in  a  more  formal  manner. 
And  it  is  clearly  distinguishable  from  a  power  to  appoint  by  will,  for 
in  this  case  the  word  ^^  will"  evidently  points  to  the  instrument ;  but 
in  Lord  Ormond's  case  the  declaration  to  the  use  of  the  Earl's  will 
was  considered  to  mean  rather  the  mind  of  the  donee  than  the  in- 
strument by  which  his  intention  was  to  be  expressed.  But  even  if  it 
should  be  so  considered,  yet,  as  the  law  now  stands,  unless  the  execu- 
tion was  testamentary,  it  should  seem  that  it  could  not  be  revoked 
without  an  express  power  reserved. 

15.  However,  it  is  clear,  that  even  where  a  power  is  required  to 
be  executed  by  "  the  will"  or  *^  last  will  and  testament,"  of  the  donee 
of  the  power,  an  instrument,  although  sealed  and  delivered  as  a  deed, 
will,  if  testamentary  in  its  nature,  be  a  good  execution  of  the 
power  (m). 

Thus  in  a  case  in  Dyer  (n),  where  the  uses  of  a  recovery  were  de- 
clared to  be,  to  perform  the  will  of  the  person  who  suffered  the  re- 

(0  Earl  of  Ormond's  case,  Hob.  848.   See  (m)  And  see  now  1  Vict.  c.  26,  supra  ; 

S  Cha.  Ca.  64, 190;  and  Shepherd  o.  Speneer,      Maijoribanks  o.  Hovenden,  Dm.  11. 
I  Keb.  821 ;  Co.  Litt  112  a,  n.  (2)  271.  (n)  Anonymous,  Dyer,  314  a,  pi.  97. 
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coyery,  he  executed  the  power  by  a  deed  indented  and  sealed,  and 
the  question  was  whether  he  could  change  the  uses.  Dyer  and  other 
Judges  held  that  he  might  well  alter  his  will,  for  the  deed  was  quasi 
a  will,  which  is  changeable.  In  this  case,  therefore,  the  point  was 
taken  for  granted.  Chief  Justice  Treby,  in  adverting  to  the  case, 
sud  that  the  instrument  was  a  will ;  for  though  it  were  in  the  form 
of  an  indenture  between  several  parties,  yet  when  he  says  he  wills  so 
and  so,  after  he  had  recited  a  power  to  declare  by  will,  this  must  be 
taken  for  a  will,  or  it  is  no  execution  of  the  power  {p).  And  it  is  now 
well  settled  by  a  series  of  decisions,  that  if  the  instrument  executing 
the  power  is  in  its  nature  testamentary,  the  mere  circumstance  of  its 
being  in  tiie  form  of  a  deed  upon  stamps,  and  sealed  and  delivered  in 
the  usual  way  as  a  deed,  will  not  prevent  it  &om  operating  as  a 
will  (p)  (I).  But  it  will  not  be  deemed  testamentary  merely  because 
the  limitations,  from  their  nature  and  the  state  of  the  settiement, 
cannot  take  effect  until  the  death  of  the  appointor  (^). 

16.  Moore,  in  his  celebrated  argument  in  Lord  Buckhurst's 
case  (r),  cites  Lord  Awdley's  case  in  a  manner  which  has  led  to  an 
inference,  that  a  power  to  be  executed  by  will  cannot  be  exercised 
hj  an  instrument  in  the  shape  of  a  deed.  The  case  is  reported  in 
Dyer  («),  and  in  Leonard  (^).  A  recovery  was  suffered  by  Lord 
Awdley  to  the  use  that  the  recoverors  should  perform  his  will ;  he 
afterwards,  by  deed,  directed  them  to  stand  seised  to  certain  uses, 
amongst  others,  to  make  an  estate  to  him  and  his  wife  in  tail.  And 
it  was  determined,  after  great  consideration,  that  the  use  was  not 
changed,  for  this  could  not  be  his  will  to  take  effect  by  his  death, 
because  it  appeared  the  estate  was  to  be  executed  in  his  life-time.    Lord 

(o)  See  3  Cha.  Ca.  86 ;  and  see  ib.  64.  {q)  See  Hougham  v.  Sandys,  2  Sim.  137, 

{p)  Hixon  V,  Wytham,  1  Cha.  Ca.  248:  138. 
Greene  v.  Pronde,  1  Mod.  117 ;  Habergham  (r)  Mo.  515,  516. 

V.  Vincent,  2  Ves.  jun.  204 ;  and  see  Deye-  {$)  166  a,  324  b,  pi.  37. 

reox,  b.  Moor,  1   Keb.  697  ;   Trimmer  v.  {t)  2  Leo.  150;  4  Leo.  166,  210. 

Jackson,  4  Bom's  Eccle.  Law,  p.  130,  cited. 


(I)  In  the  Attorney-general  v.  Jones,  3  Price,  368,  three  Jadges  against  Wood,  B.,  hold 
that  a  voluntary  deed,  assigning  leasehold  and  personal  estate,  under  which  the  grantor 
was  entitled  for  life,  with  a  power  of  revocation,  and  which  ho  confirmed  by  his  will,  was 
a  testamentary  instrument  within  the  stamp-act  The  opinion  of  the  Profession  was 
undoubtedly  with  Mr.  Baron  Wood.  The  case  must  be  referred  to  its  particular  circum- 
stances. It  coold  not  be  denied  that  a  man  might  make  a  valid  voluntary  settlement  by 
deed  to  avoid  the  payment  of  the  legacy-duty,  reserving  to  himself  a  life^estate,  and  a 
power  of  revocation,  and  of  course  his  subsequent  ratification  of  the  settlement  by  his  will 
could  not  give  the  settlement  a  testamentary  operation.  The  point  lias  since  been  so  ruled, 
Tompson  v.  Browne,  3  Myl.  &  Kee.  32.  But  legacy-dnty  ^dll  be  payable  upon  a  tegtor- 
mentary  gift  under  a  power,  although  the  property  did  not  belong  to  the  appointor.  In 
the  Matter  of  Cholmondeley,  1  Crompt  &  Mees.  149 ;  and  see  Drake  v.  Attorney-general, 
10  Cla.  &  Pin.  257 ;  and  see  now  8  &  9  Vict.  c.  76  ;  Attorney-general  v.  Lord  Hertford, 
3  £zcheq.  670.  As  to  probate  duty,  see  Attorney-general  v.  Stafi",  2  Crompt.  &  Mees.  124 ; 
and  Drake  r.  Attorney-general,  uH  isup>    See  mp,  sect.  2,  pi.  7. 
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Awdley's  case,  therefore,  merely  proves  what  has  been  already  stated, 
that  the  act  must  be  testamentary,  or  the  execution  of  the  power  is 
void.  And  now  the  instrument  as  a  will  in  effect  must,  to  be  valid, 
be  executed  in  manner  required  by  the  1  Vict  c.  26. 

17.  Where  a  person  is  tenant  for  life,  with  a  power  to  appoint 
the  inheritance  by  toiU  only,  and  is  desirous  to  sell  the  fee-simple, 
he  may  convey  to  the  purchaser  for  a  long  term  depending  on  his 
life,  and  exercise  the  power  in  the  purchaser's  favour  by  will,  and 
covenant  not  to  revoke  it.  The  fitle  of  course  will  be  incomplete 
during  the  vendor's  life,  as  he  may  choose  to  revoke  the  will,  and 
drive  the  purchaser  to  his  remedy  under  the  covenant:  so  he  may 
revoke  the  will  by  a  clandestine  act,  and  leave  no  assets  to  answer 
the  breach  of  covenant.  But  if  a  purchaser  be  willing  to  incur  the 
risk,  no  objection  can  be  raised  to  the  execution  of  the  power  should 
it  ultimately  take  effect  It  is  a  mistake  to  call'  it  an  execution  by 
deed,  for  the  donee  has  still  full  power  to  revoke  the  will :  the  per- 
formance of  the  covenant  cannot  be  enforced,  but  damages  only  can 
be  recovered  for  a  breach  of  it  (u). 

18.  Although  a  will  is  not  a  good  execution  of  a  power  to  be 
executed  by  a  deed,  yet  where  in  the  instrument  creating  the  power, 
words  are  thrown  in  of  a  general  comprehensive  sense,  as  **  writing," 
or  **  instrument,"  the  court  will  take  advantage  of  them  in  favour  of 
the  intention,  and  deem  a  will  within  tiie  meaning  of  the  power, 
although  in  vulgar  acceptation  the  words  point  to  a  deed.  This  was 
admitted  by  Lord  Mansfield  in  Lord  Darlington's  case. 

19.  The  leading  case  on  this  point  is  Kibbet  and  Lee,  reported  by 
Hobart  There  a  power  of  revocation  in  a  settiement  was  required 
to  be  executed  *^  by  writing  under  his  hand  and  seal,  and  by  him 
delivered  in  the  presence  of  three  credible  witnesses,"  and  then,  and 
from  thenceforthy  the  uses  shall  be  void.  The  donee  of  the  power 
revoked  the  settiement  by  will  under  his  hand  and  seal,  and  by  him 
delivered  in  the  presence  of  four  witnesses.  Hutton,  Justice,  held, 
that  the  words  were  to  be  understood  of  a  deed,  according  to  vulgar 
speech,  and  the  rather,  because  in  such  clauses  the  last  will  is  espe- 
cially mentioned;  but  Hobart,  Chief  Justice,  Warburton  and  Winch, 
Justices,  determined  that  tiie  will  was  good,  because  tiie  revocation 
was  to  be  taken  liberally,  and  the  execution  of  it  favourably ;  and 
they  held,  that  if  tiie  words,  ^*  then,  and  from  tiienceforth,"  were 
repugnant,  they  were  surplusage,  and  of  no  force  (v). 

20.  This  doctrine  was  fully  established  in  a  leading  case  in  the 
House  of  Lords  (x).     There  were  two  estates,  the  Clare  and  the 

(ti)  See  Reld  r.  Shergold,  10  Ve».  370;  (ar)  Countess  of  Roeeoinm<m  v.  Fowke,  4 

xf\fra,  ch.  12,  s.  2.  Bro.  P.  C.  6S8.    See  Doe  v,  HoUoway,  I 

(v)  Hob.  313;  S.  C.  Litt  Rep.  21 S,  dted,  Stark,  431 ;  Edwards  v,  Edwards,  3  Hadd. 

Dom.  Hubbard's  case  J  and  see  ib.  p.  Ill;  and  107;  Jac.335;  Orange  r.  Pickford,  4  Drew, 

see  Tylley  r.  Peircc,  Cro.  Car.  376.  363. 
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Meath :  the  Clare  estate  and  part  of  the  Meath  estate  were  limited 
to  uses  ia  strict  settlement  in  favour  of  the  husband  and  wife  and 
the  issue,  with  the  ultimate  remainder  or  reyersion  in  fee  to  the 
wife ;  and  the  Meath  estate  (with  the  above  exception)  was  vested 
in  trustees  in  fee,  upon  trust  to  raise  such  sums  as  the  husband  and 
wife,  or  the  survivor  of  them,  should  bj  any  writing  under  their 
hands  and  seals,  or  under  the  hand  and  seal  of  the  survivor  of  them, 
attested  by  two  or  more  credible  witnesses,  appoint.  Subject 
thereto,  the  trusts  were  declared  to  the  husband  for  life,  remainder 
to  such  persons,  &c,  as  the  wife  should  bj  any  writing  under  her 
hand  and  seal,  attested  by  two  or  more  credible  witnesses,  (notwith- 
standing her  coverture)  appoint,  and  for  want  of  such  appointment 
to  convey  the  same  to  her  in  fee.  And  it  was  provided  that  if  there 
should  be  no  issue  of  the  marriage,  or  they  should  all  die  in  her 
lifetime,  then  she  .might  by  any  writing  under  her  hand  and  seal, 
attested  by  two  or  more  credible  witnesses  (notwithstanding  her 
coverture),  revoke  all  or  any  of  the  uses  (except  her  husband's  life 
estate,  and  such  estates  as  should  have  been  sold  or  mortgaged  by 
the  trustees),  and  by  the  samey  or  any  other  deed  (notwithstanding 
her  coverture),  to  limit  new  uses.  This  power  applied  to  all  the 
estates.  There  was  no  issue  of  the  marriage,  and  the  last  power  was 
exercised  by  will  in  writing  under  the  donee's  hand  and  seal,  and 
attested  by  the  proper  number  of  witnesses.  In  favour  of  the  exe- 
cution of  the  power  it  was  insisted,  that  to  confine  the  execution  of 
the  power,  as  if  designed  to  be  by  deed  only,  by  reason  of  tlie  latter 
words  in  the  proviso  [by  the  same,  or  any  other  deed']^  and  to  infer 
from  thence,  that  the  writing  expressly  mentioned  in  the  former  part 
of  the  power,  and  referred  to  even  in  this  latter  branch  of  it,  must 
be  only  such  a  writing  as  was  in  point  of  law  a  d^ed,  would  be  to 
make  a  construction  of  the  power  directly  contrary  to  the  former 
part,  which  enabled  her  to  revoke  the  old  uses  by  any  writing y  as  well 
as  to  the  latter  part  of  it,  which  enabled  her  to  appoint  new  uses  by  the 
same  [writijig'],  and  would  be  to  defeat  and  take  away  the  operation 
of  plain  and  clear  words  by  implication  and  inference  only.  Against 
the  execution  of  the  power  it  was  insisted,  that  the  wife  had  two 
powers  reserved  to  her,  one  to  revoke  the  uses  of  the  estates  in  Clare 
by  deed,  the  other  to  limit  such  parts  of  the  estate  in  Meath  as  re- 
mained unsold  by  any  writing.  But  we  cannot  fail  to  observe  that 
the  frame  of  the  settlement  led  to  a  contrary  inference ;  for  the  in- 
tention was  to  give  her  the  same  power  over  the  Clare  estate,  if 
there  was  no  issue,  as  she  had  over  the  Meath  estate,  or  in  other 
words,  to  enable  her  in  that  event,  although  married,  to  dispose  of 
her  reversion  in  fee.  This  made  it  improbable  that  by  these  am- 
biguous words  the  parties  intended  to  require  her  powers  to  be 
executed  in  a  dificrent  manner ;  and  as  she  had  a  clear  power  (sub- 
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ject  to  the  truBts)  to  appoint  by  any  writings  tihe  Meath  estate  vested  in 
trustees,  it  could  not  have  been  intended  that  her  power  of  revocation 
(which  was  but  a  more  extended  power)  over  the  same  estate  should 
be  exercisable  only  by  a  different  instrument  The  Judges  deli- 
vered their  opinion,  that  this  writing  was  a  good  execution  of  the 
power;  and  a  decree  was  made  accordingly.  The  power,  therefore, 
was  read  as  if  it  had  expressed  that  new  uses  might  be  limited  by 
the  same  [writing],  or  any  other  deed. 

21.  In  Doe  v.  Hollo  way  (y),  the  settlement  was  to  the  use  of  such 
persons  as  ^  by  any  writing,  &c  (I)  signed,  sealed  and  delivered  by 
him  in  the  presence  of  two  or  more  witnesses,  should  direct,  limit 
and  appoint.  Lord  Ellenborough  was  of  opinion  that  a  will  was  an 
instrument  witiiin  tiie  meaning  of  tiie  terms  of  the  power,  and  that 
since  the  will  had  been  sealed  and  delivered  in  the  presence  of  mare  than 
two  witnesses^  it  operated  as  an  appointment.  He  also  was  of  opinion 
that  a  delivery  as  a  deed  was  not  essential,  and  that  the  delivery 
which  was  proved  was  sufficient.  The  delivery  proved  was  that  A 
signed  tiie  will,  and,  placing  his  hand  on  the  wax  for  the  purpose  of 
acknowledging  his  seal,  delivered  it  out  of  his  hands  to  some  person 
present.  It  must  not  be  understood  that  Lord  Ellenborough  was  of 
opinion  that  more  than  two  witnesses  were  necessary.  The  passage 
in  italics  was  evidentiy  an  answer  to  the  argument,  that  a  will  was 
not  an  instrument  within  the  terms  of  the  power :  it  was  an  instru- 
ment of  a  different  nature,  requiring  as  tiie  law  then  stood  tiie 
attestation  of  three  witnesses,  whereas  two  only  were  requisite  under 
the  power. 

22.  In  a  later  case  (z),  which  it  became  unnecessary  to  decide  (a)^ 
in  a  volimtary  strict  settiement,  under  which  the  settior  was  tenant 
for  life,  with  tiie  ultimate  reversion  in  fee,  there  was  a  power  for 
him  from  time  to  time  during  his  Ufe,  by  any  deed  or  writing,  deeds 
or  writings,  to  be  signed,  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  to  revoke,  and  by 
the  same,  or  any  other  deed  or  deeds,  writing  or  writings,  to  be 
signed,  sealed  and  executed  as  aforesaid,  to  appoint  new  uses.  The 
settlor  exercised  the  power  by  will,  as  the  report  states,  duly  exe- 
cuted and  attested  as  required  in  the  case  of  devises  of  real  estates. 
The  Yice-Chancellor  said,  that  upon  looking  into  the  language  of 
the  deed  there  was  certainly  ground  to  contend  tiiat  the  power  of 
revocation  and  new  appointment  was  only  to  be  executed  by  deed. 
The  power  is  given  to  the  settlor  **  from  time  to  time  during  his 
natural  life"  to  revoke  the  uses  and  reappoint,  which  afforded  an 

(y)  1  Starkie,  431.  (a)  Jacob,  835. 

(2)  Edwards  v.  Edwards,  3  Madd.  197. 

(T)  Thfge  are  the  words  of  the  Bcport. 
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inference  that  a  deed  was  intended,  and  not  a  will,  which  only  ope- 
rates from  the  death.  The  power  of  revocation  and  reappointment 
was  "  to  be  signed,  sealed  and  delivered  in  the  presence  of,  and  at- 
tested by  two  or  more  credible  witnesses ;"  but  a  will  is  not  sealed 
or  delivered,  and  two  witnesses  to  a  wiU  would  not  have  been  suffi- 
cient. There  were,  however,  some  strong  cases  to  the  contrary,  and 
in  particular  the  case  of  the  Countess  of  Roscommon  v.  Fowke.  In 
that  case  the  power  was  to  revoke  by  any  writing  under  the  hand  and 
seal  of  the  donee,  attested  by  two  or  more  credible  witnesses,  and  by 
the  same  or  any  other  deed  to  limit  new  uses ;  and  yet  it  was  held 
the  power  might  be  executed  by  will.  He  could  not,  he  added,  after 
that  authority,  decide  that  that  will  was  not  an  execution  of  the 
power,  without  first  having  the  opinion  of  a  court  of  law. 

The  first  words  relied  upon,  viz.  from  time  to  time  to  revoke  and 
limit  new  uses,  did  not,  it  is  apprehended,  afford  an  inference  that  a 
deed  exclusively  was  intended ;  for  although  a  will  operates  only  from 
the  death,  yet  a  man  may  make  many  wills  before  he  leaves  a  final  one. 
The  next  clause  is  not  conclusive :  for  although  usually  a  common 
will  is  not  sealed  and  delivered,  yet  most  wills  are  sealed  and  also 
quasi  delivered,  that  is,  published ;  and  if  a  will  was  within  the  pur- 
view of  the  clause,  it  was  capable  of  being  sealed  and  delivered 
within  the  power ;  and  the  authorities  appear  to  have  settled  that 
two  witnesses,  although  not  formerly  sufficient  to  a  devise  of  an 
interest  in  land,  were  sufficient  to  an  exercise  of  a  power  by  will, 
where  the  power  itself  did  not  require  a  greater  number.  It 
would  seem,  therefore,  that  the  will  in  Edwards  v.  Edwards,  was  a 
valid  execution  of  the  power.  These  observations  in  the  last  edition 
are  retained,  although  it  is  now  settied  that  such  a  power  does  autho- 
rise an  appointment  by  will(i). 

23.  Since  the  passing  of  the  1  Vict  c.  26,  there  has  been  much 
difference  of  opinion  in  regard  to  the  operation  of  the  act  in  cases 
where  a  testamentary  power  has  been  created  by  such  words  as 
**  writing  or  writings."  In  the  case  of  Buckell  ».  Blenkhom  (c),  a  will 
was  held,  by  Vice-Chancellor  Wigram,  to  be  within  a  power  created 
since  the  statute,  to  appoint  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and  new  appointment  to  be 
sealed  and  delivered  in  the  presence  of  and  attested  by  one  witness  or 
more ;  and  it  was  ruled  as  clear  that  the  power  must  receive  the  same 
construction  as  before  the  statute,  notwithstanding  the  power  was 
created  subsequently  to  the  statute,  which  would  interfere  with 
the  solemnities  required  if  a  will  were  deemed  a  writing  within 
the  power.     It  was  not  doubted  that  the  will  would  before  the 

{b)  See  Bnckellv.  Bleokhom,  5  Hare,  131 ;      3S5 ;  Orange  v,  Pickford,  4  Drew.  309 ;  4 
Collard  v.  Sampson,  16  Beav.  543;  4  De      Jnr.,  N.  S.,  649,  iitfra, 
Gex,  Mac.  &  Qor.  2M ;  West  r.  Ray,  1  Kay,  (c)  6  Hare,  131 . 
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statute  have  been  a  writing  within  the  power^  but  it  was  ai^ed, 
that  since  the  act  the  word  '^  writing  "  could  not  be  understood  in 
the  same  comprehensive  sense  because  the  author  of  the  power 
meant  his  conditions  to  be  complied  with,  and  therefore  could  not 
intend  his  words  to  include  an  instrument  which  he  had  not  named 
and  to  which  the  legislature  had  applied  other  conditions.  This 
reasoning  did  not  convince  the  learned  judge>  and  he  observed,  that 
if  the  donor  of  the  power  (I)  had  used  the  word  "will"  instead 
of ''  writing,"  the  statute  would  equally  have  applied. 

24.  In  a  later  case  {d\  where  a  power  was  created  before  the 
statute  to  appoint  by  any  deed  or  deeds,  writing  or  writings  under 
the  donee's  hand  and  seal,  to  be  attested  by  two  credible  witnesses, 
and  the  donee,  after  the  statute,  exercised  his  power  by  will,  which 
was  duly  executed  according  to  the  statute,  but  was  not  sealed  ac- 
cording to  the  power,  the  Master  of  the  BoUs  followed  Buckell 
V.  Blenkhom,  and  held  that  a  purchaser  was  bound  to  accept 
the  title  although  he  had  himself  doubted  whether  the  decision  was  a 
sound  one :  he  entertained,  he  said,  great  doubts  whether,  since  the 
act,  a  will  without  a  seal  could  be  held  to  be  a  good  execution  of 
such  a  power.  From  this  decision  there  was  an  appeal,  and  the 
Lords  Justices  revised  to  force  the  title  on  the  purchaser  (e),  as 
they  considered  it  doubtful  whether  such  a  power  fell  within  the 
terms  of  the  act.  It  was  observed  by  one  of  the  learned  judges  of 
the  Court  of  Appeal  that  the  question  was,  what  was  the  meaning 
of  the  words  "power  of  appointment  by  will,"  contained  in  the  10th 
section  as  defined  by  the  act  It  seemed  that  a  testamentary  power 
within  the  10th  section  must  be  one  to  be  exercised  by  will  or  by 
writing  in  the  nature  of  a  will.  But  the  power  in  question  was  to 
be  exercised  by  deed  or  writing  under  hand  and  seal,  to  be  attested 
by  two  credible  witnesses.  No  doubt  the  words  **  writing  or  writings  " 
would  extend  to  authorise  a  power  to  be  executed  by  note  or  memo- 
randum or  other  document  including  a  will  or  writing  in  the  nature 
of  a  will,  but  did  it  follow  that  a  power  such  as  that  mentioned  in 
the  statute  to  appoint  by  will  or  writing  in  the  nature  of  a  will 
meant  the  same  thing  as  a  power  to  appoint  by  note  or  memorandum 
or  other  document  in  writing.  No  doubt  the  latter  description  of 
powers  included  the  former,  and  might  be  executed  by  a  will,  but 
the  question  was,  whether  the  two  were  identicaL 

25.  Now  we  may  observe  that  the  intention  of  the  act  was  to  make 
powers  of  appointment  by  will  bend  to  the  general  rule  notwithstand- 
ing other  modes  of  execution  were  required  by  the  instruments 

(d)  Collard  r.  Simpson,  16  Beay.  543 ;  (e)  4  De  Gez,  Mac.  and  Gor.  224. 

see  Orange  v.  Pickford,  4  Drew.  369. 

(I)  The  report  says,  if  the  testatrix :  the  power  waA  executed  by  her  by  deed. 
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creating  them,  and  the  words  appear  to  be  sufficient  for  that  pur- 
pose. The  statute  did  not  intend  to  impress  upon  words  creating 
a  testamentaiy  power  a  new  and  confined  meaning,  but  to  impose 
upon  testamentary  executions  of  a  power  one  uniform  mode  of 
executing  the  will.  Where,  therefore,  general  words,  such  as 
writing  or  writings  do  include,  according  to  the  settled  construction 
before  the  act,  testamentary  dispositions,  although  they  also  authorise 
dispositions  inter  vivosy  they  seem  to  fall  within  the  act.  The  word 
will,  by  section  1  of  the  act,  extends  to  *^  an  appointment  by  will  or 
by  writing  in  the  nature  of  a  will  in  exercise  of  a  power."  Irre- 
spective of  the  act,  the  words  authorised  the  execution  of  the  power 
by  will,  although  the  solemnities  required  to  its  execution  by  the  in- 
strument creating  it  only  were  to  be  complied  with.  Now,  the  statute 
did  not  alter  the  rule  of  law  as  regards  the  instrument  by  which 
such  a  power  might  be  exercised,  but  only  affected  the  solemnities 
where  it  was  executed  by  wilL  The  will  is  surely  **  a  writing  in 
the  nature  of  a  will  in  exercise  of  a  power,"  and  as  the  words  of  the 
instrument  are  held  to  include  a  will,  it  would  defeat  the  intention 
both  of  the  donor  and  of  the  statute  to  hold  that  this  case  did  not 
fall  within  the  act. 

It  was  asked  upon  the  appeal  in  Collard  v.  Sampson,  by  the  Court, 
why,  if  the  provisions  of  the  statute  were  intended  to  extend  to  all 
cases  in  which  powers  of  appointment  can  be  exercised  by  will,  this 
intention  was  not  distinctly  expressed  ?  Why  the  language  used  is 
**  power  of  appointment  by  will,"  and  not  power  of  appointment  exer- 
cisable by  will?(/)  But  the  act  applies  to  a  writing  in  the  nature 
of  a  will  in  exercise  of  a  power.  The  act  surely  does  not  mean  that 
the  power  must  be  created  by  those  words,  but  it  does  mean  that 
where  a  power,  however  created,  is  executed  by  a  testamentary  dis- 
position, which  it  is  assumed  is  authorised  by  the  power,  the  testar 
mentary  paper  shall  be  executed  like  all  other  wills.  The  words 
**  power  of  appointment  exercisable  by  will "  do  not  appear  to  be 
more  extend ve  than  the  words  **  power  of  appointment  by  will,"  for 
a  power  exercisable  by  will  is  a  power  to  appoint  by  will.  And 
to  support  the  objection  to  the  case  of  Buckell  v,  Blenkhom,  it 
must  be  held  that  the  act  is  to  be  read  as  confined  to  cases  where 
the  power  is  in  words  to  appoint  "  by  will."  Such  a  construction 
would  enable  persons  easily  to  evade  the  statute.  The  power  in 
question,  however,  does  authorise  an  appointment  by  will,  and  a 
will  as  an  exercise  of  the  power  seems  to  fall  directly  within  the 
10th  section. 

26.  Nevertheless,  in  West  v.  Ray  {g\  where  the  question  in  Col- 
lard t;.  Sampson  came  before  Vice  Chancellor  Wood,  upon  a  special 
case,  in  order  to  obtain  a  judgment  binding  on  the  parties  infferested, 
and  not,  as  before,  between  them  and  a  purchaser,  the  decision  of  Vice 

(/)  4  De  Gex,  Mac.  and  Oor.  22S,  229.  {(j)  1  Kay,  3S5. 
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Chancellor  Wigram  was  not  followed,  but  the  doubt  thrown  out  by 
the  Lords  Justices  was  acted  upon,  and  the  will,  although  executed 
as  required  by  the  statute,  was  held  void,  as  it  was  not  executed 
in  the  manner  required  by  the  power.  The  grounds  of  the  decision 
are  not  satisfactory.  It  was  said  that  the  donor  might  well  say,  **  I 
have  not  made  any  direction  at  all  as  to  a  will,  and  therefore  my  case 
is  not  within  the  statute.  It  may  be  that  it  was  a  matter  of  indif- 
ference to  me  whether  the  exercise  of  the  power  should  be  by  will  or 
not,  but  it  was  of  the  essence  of  my  direction  that  it  should  be  done 
with  certain  solemnities."  The  answer,  it  is  submitted^  to  the  donor 
would  be  that  he  has  made  a  direction  which  by  law  does  authorise 
an  execution  by  will,  and,  therefore,  his  case  is  within  the  statute. 
And  even  if,  instead  of  being  indifferent  whether  the  exercise  should 
be  by  will  or  not,  he  had  expressly  confined  the  execution  to  be  by 
will,  and  had  in  like  manner,  as  it  is  supposed  he  might  have  said, 
made  it  of  the  essence  of  his  direction,  that  it  should  be  done  with 
the  like  solemnities,  yet  the  statute  would  disregard  his  direction^ 
and  compel  the  donee  to  observe,  in  substitution  of  it,  the  solemnities 
imposed  by  the  legislature.  It  was  admitted  by  the  Court,  that  if 
the  power  had  been  to  be  executed  by  a  '^  writing,  testamentary  or 
otherwise,"  the  case  would  have  fallen  within  the  statute,  but  it 
seems  to  have  been  forgotten  that  where  the  donor  used  his  own 
words  the  law  gave  to  them  this  very  meaning. 

27.  In  a  later  case  (A),  it  was  held  that  a  power,  created  before  the 
act,  to  be  executed  by  any  deed  or  instrument  in  writing,  with  or 
without  power  of  revocation,  to  be  sealed  and  delivered  in  the  pre- 
sence of  two  or  more  witnesses,  was  well  executed  before  the  1st  of 
Vict,  by  a  will  sealed  and  delivered  in  the  presence  of  three  witnesses. 
Vice  Chancellor  Kindersley  considered  it  clearly  settled  that  the 
power  authorised  an  appointment  by  will,  but  he  observed,  that  of  the 
class  upon  want  of  formality,  there  was  only  one  case,  Buckell  v. 
Blenkhom,  decided  by  Sir  J.  Wigram,  and  followed  by  the  Master 
of  the  Bolls  in  Man  v,  Kicketts  [Collard  v.  Sampson],  though  he 
expressed  his  dissatisfaction  with  it,  the  decision  being  that  because 
it  was  a  testamentary  instrument,  one  of  the  requisites  which  the 
power  required,  the  seal  might  be  dispensed  with.  It  was,  he  added, 
a  matter  of  surprise  that  so  careful  a  judge  as  Sir  J.  Wigram  should 
have  so  decided ;  the  case,  however,  came  before  the  Lords  Justices 
upon  the  appeal  in  Collard  v,  Sampson,  and  they  refused  to  act  upon 
it.  The  point  upon  the  statute,  it  will  be  seen,  was  not  regularly 
before  the  Vice  Chancellor,  and  Buckell  v.  Blenkhom  may  yet  be 
deemed  an  authority. 

28.  In  Ellison  v.  Ellison  (t),  where  the  power  to  the  settlor  was  to 
revoke  i)j  any  deed  or  writing  to  be  by  him  signed,  sealed,  and 

(A)  Orange  v.  Pickford,  4  Drew.  863;  (i)  6  Ves.  066. 

eonsider  the  Judgment. 
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delivered  in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  and  by  the  same  deed  or  deeds,  or  by  any  other  deed  to  be 
by  him  executed  in  like  manner,  to  limit  new  uses ;  Lord  Eldon  said 
it  was  impossible  to  maintain  that  the  will  in  that  case  was  a  writing 
within  the  meaning  of  the  power,  considering  how  the  subject  was 
described  in  the  will,  yiz.  as  the  residue  ;  from  which  it  may  be  inferred 
that  he  thought  a  will  might  be  deemed  a  writing  within  the  power ; 
for  his  objection  was  to  the  nature  not  of  the  instrument,  but  of  the 
dispositions  contained  in  it. 

29.  But  in  Bainbridge  v.  Smith  (A)  where  the  power  was  given 
over  freehold  estate  by  any  toriting  under  hand  and  seal,  attested  by 
two  or  more  witnesses,  or  by  last  will  and  testament  in  writing, 
signed,  sealed,  and  executed  in  the  presence  of,  and  attested  by,  three 
or  more  witnesses,  it  was  held  that  the  donor  of  the  power  had  him- 
self drawn  the  distinction  between  writings  that  were  testamentary 
and  writings  that  were  not  testamentary,  and  had  required  the  former 
to  be  attested  by  three  witnesses,  and  the  latter  by  two  only ;  and 
therefore  that  a  will  attested  by  two  witnesses  only  was  an  invalid 
instrument  under  the  power.  This  case  would  now  be  affected  by 
the  1  Vict.  c.  26,  s.  10.  And  where,  since  the  statute,  a  married 
woman  had  power  to  appoint  a  fund  by  writing  signed  by  her  or  by 
her  last  will  and  testament  in  writing,  and  she  resided  in  France, 
separate  from  her  husband,  and  not  divorced,  and  he  was  domiciled  in 
England,  a  will  by  her  not  attested,  although  valid  by  the  French 
law  was  held  to  be  inoperative  over  the  fund  for  the  will  fell  within 
the  statute,  and  she  could  not  acquire  a  French  domicil  distinct  from 
her  husband  (J).  •  A  power  to  -^  to  appoint  by  any  deed  or  deeds, 
instrument  or  instruments,  or  by  his  will,  was  held  to  authorise  an 
appointment  by  any  instrument  in  writing  whether  a  deed  or  not  (m). 

30.  The  circumstance  of  the  power  being  given  to  two,  and  the 
survivor  of  them,  will  not  vary  the  construction  in  regard  to  the  sur- 
vivor's right  to  appoint  by  will,  although  the  power  could  not  have 
been  executed  by  will  during  the  joint  lives  of  the  parties  (n). 

31.  In  treating  of  the  instnunent  by  which  a  power  may  be  exer- 
cised, it  is  necessary  to  consider  in  what  cases  the  power,  although  in 
one  clause,  gives  distinct  authorities. 

32.  In  the  case  of  Fitzgerald  and  Fauconberge  (o),  a  settiement 
was  made  by  Fowler,  and  the  recital  expressed  tiie  intention  of  the 
setdor  to  reserve  power  to  himself  freely  to  dispose  of,  charge  or 
alienate  the  estate  as  he  should  think  fit,  and  to  revoke  the  uses,  &c. 

(h)  Bainbridge  v.  Smith,  8  Sim.  66.  (n)  Burnet  v.  Mann,  1  Ves.  187 ;    and 

{I)  In  re  Daly's  settlement,  25  Bea.  456;  see  now  1  Vict  e.  26. 

4  Jor.,  N.  8.,  525.  (o)  Fits.  207.     Bee  Wright  v.  Barlow, 

(m)  Brodrick  v.  Brown,  1  Kay  &  John.  ir^raf  a.  5. 

828. 
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thereby  raised ;  and  a  power  was  reserved  to  him  to  lease  at  such 
yearly  rent  as  he  should  think  fit,  by  any  deed  or  writing  under  his 
hand  and  seal,  to  be  signed,  sealed  and  delivered  in  the  presence  of 
two  or  more  witnesses ;  and  in  the  deed  was  a  proviso  that  the  settlor 
might  at  his  pleasure  grant,  seU,  or  demise  the  estate,  or  (I)  by  any 
deed  or  writing  under  his  hand  and  seal,  &c.,  or  by  his  last  will, 
signed,  sealed,  delivered  and  published  in  the  presence  of  three  or 
more  credible  witnesses,  revoke  the  old  uses  and  declare  new  ones, 
and  then  the  uses  revoked  were  to  cease,  and  that  he  might  dispose  of 
the  estate  to  such  other  persons  and  uses  as  he  should  think  fit.  Fowler 
afterwards  conveyed  the  estate  for  his  creditors  without  observing  the 
solemnities  required  by  the  latter  part  of  the  proviso.  And  it  was, 
after  great  consideration,  determined  that  Fowler  had  under  the  pro- 
viso two  distinct  powers,  one  to  sell  tiie  estate  witiiout  observing  any 
formalities,  the  other  to  revoke  and  declare  new  uses  in  the  manner 
required  by  the  latter  part  of  the  power.  The  decree  was,  after  a 
hearing  of  four  days,  confirmed  by  the  House  of  Lords,  upon  the 
opinion  of  six  Judges  against  Mr.  Justice  Fortescue  (p).  The  Judges 
delivered  their  opinions  seriatim  {q) ;  and  notwithstanding  tiie  opinion 
of  the  majority  of  the  Judges,  it  was  (as  appears  by  the  manuscript 
account  of  the  judgment  indorsed  on  the  printed  (r)  cases)  moved  to 
reverse  the  decree ;  but  upon  the  question  being  put,  the  motion  was 
negatived  by  22  against  13. 

Chief  Baron  Reynolds  relied  upon  the  preamble  and  tiie  disjunc- 
tive, or,  which  could  not  be  taken  as  a  copulative.  The  power  of 
leasing  he  accounted  for ;  for  while  the  settior  intended  to  act  under 
the  settiement  he  thought  proper  to  tie  himself  up  to  those  circum- 
stances. But  he  intended  to  have  a  power  to  revoke,  1,  by  granting, 
selling  or  demising,  without  referring  to  tiie  power,  or  expressly  re- 
voking; 2,  by  expressly  revoking;  3,  by  expressly  revoking  and 
limiting  new  uses. 

The  Master  of  the  Bolls  agreed,  and  he  held,  that  granting  and 
revoking  were  tiie  membra  dividentia  of  the  power,  and  the  specialties 
were  applicable  only  to  revoking.  He  relied  upon  the  words  at  the 
end  of  the  proviso,  which  made  it  plain  that  he  intended  to  reserve  a 
general  power  over  tiie  estate.  It  was  objected,  that  you  cannot  stop 
at  the  words  grant,  sell  or  demise,  because  the  instruments  are  not 
specified  till  you  go  farther ;  but  he  thought  you  must  stop  there,  for 
the  words  *  and  then  the  uses,'  &c.,  must  refer  to  the  last  antecedent, 

(p)  3  Bro.  P.  C.  543.  (r)  See  printed  cases,  Dom.  Proc  1730, 

(q)  See  Joan.  Dom.  Proc  yol.  IS,  p.      c.  43. 
624. 

(I)  The  words  grants  tett,  dendm,  or  were  interlined  in  tlie  deed ;  Fitz.  S14.     If  tliey 
were  the  only  words  interlined,  they  were  reqaired  by  the  context    The  notes  of  this  case 
published  by  Mr.  Fit^ibbon,  were  taken  by  Mr.  Duane. 
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viz.  the  express  power  of  revoking.  But  then  it  was  objected,  that 
to  grant,  sell  or  demise,  is  reserving  an  implied  power  of  revoking, 
and  that  it  could  not  be  his  intention  to  be  quite  free  in  the  execution 
of  that,  and  to  be  fettered  with  certain  circumstances  in  the  execution 
of  an  express  revocation,  ance  both  go  to  the  same  end.  He  consi- 
dered that  neither  the  settlor  nor  the  person  who  drew  the  deed  knew 
that  a  grant  to  other  uses  would  amount  to  a  revocation.  It  was 
likewise  objected,  that  in  this  construction  the  special  power  would 
be  idle.  But  it  plainly  had  its  use,  for  though  by  the  first  power  he 
might  alien  the  estate,  yet  he  might  not  reinstate  himself  in  his  former 
ownership,  nor  could  he  devise  this  land ;  for  though  the  word  grant 
be  of  an  extensive  signification,  yet  it  must  be  understood  of  acts 
executed  in  the  life  of  the  party. 

The  Lord  Chancellor  also  agreed,  but  he  thought  that  the  words 
^  may  grant,  sell  or  demise,'  would  be  sufficient  to  give  him  an  abso- 
lute power,  if  there  had  been  no  more,  and  though  not  a  word  had 
been  said  afterwards  of  revocation ;  he  thought  the  second  part  of  the 
proviso  was  a  distinct  power  and  sentence,  and  the  circumstances 
mentioned  in  it  related  only  to  the  power  of  revocation.  Suppose,  he 
said,  the  words  hy  any  deed,  &c.  had  been  left  out,  and  the  words  had 
been  '  or  to  repeal,  revoke  and  make  void  the  uses,'  it  is  plain  they 
would  be  distinct  sentences  and  powers,  and  why  should  tihe  putting 
in  of  those  words  alter  the  case  ?  The  circumstances  are  not  part  of 
the  essence  of  the  power,  they  go  only  to  the  execution  of  this  part 
of  the  proviso,  and  have  no  relation  either  to  the  precedent  or  subse- 
quent part ;  that,  is,  the  power  of  granting,  selling  or  demising,  and 
the  general  power  of  disposing  of  the  estate,  at  the  latter  end  of  the 
clause.  He  did  not  think  the  second  part  nugatory,  for  if  he  intended 
only  to  revoke,  he  could  not  do  it  by  the  first  power,  nor  could  he 
devise  by  will ;  but  by  the  second  power  he  could  do  both.  These 
two  powers  do  not  run  into  each  other,  but  they  run  to  the  same  end. 
But  here  was  a  third  power  given  him  by  the  words  '  that  Fowler 
may  dispose  of  the  premises,'  in  the  latter  end  of  the  clause ;  this  was 
as  much  a  distinct  power  as  possibly  could  be,  and  was  larger  than 
the  first:  by  this  he  might  dispose  of  the  estate  by  will  or  otherwise. 

33.  There  were  considerable  difficulties  in  the  way  of  this  construc- 
tion. There  appear  at  most  to  have  b^en  but  two  powers :  the  opinion 
of  the  Lord  Chancellor  in  favour  of  three,  upon  the  words  winding 
up  the  clause,  it  would  be  difficult  to  maintain.  The  sound  construc- 
tion perhaps  is,  that  there  was  only  one  power  given  by  the  rambling 
words,  and  that  a  general  one ;  but  that  the  solemnities  required  ap« 
plied  to  all.  No  doubt  what  was  termed  the  second  power  was  larger 
than  the  first,  but  a  power  to  grant,  sell  or  demise  generally,  without 
more,  of  course  enabled  the  donee  to  dispose  of  the  fee  by  act  inter 
vivos :  as  a  power  to  dispose  of  the  estate  to  such  persons  and  uses  as 
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the  party  should  think  fit,  would  enable  him  to  appoint  the  fee  by 
will,  or  act  inter  vivos.  If,  however,  there  were  distinct  powers,  the 
second,  or  the  second  and  third,  were  larger  than  the  first,  but  the 
second,  for  example,  enabled  every  possible  disposition  of  the  fee  under 
a  general  power:  everything  that  could  be  accomplished  under  the  first 
power  could  equally  be  accomplished  under  the  second^  or  the  second  and 
third,  A  conveyance  in  fee,  for  example,  of  the  property,  without 
reference  to  the  power,  if  duly  executed,  would  have  operated  as  an 
execution  of  the  second  power,  just  as  well  as  it  would  of  the  firsts 
Each  power  rode  over  the  fee.  However,  the  powers  were  treated  as 
having  distinct  objects,  and  as  the  disjunctive  or  was  used,  and  the 
solemnities  were  introduced  after  the  first  power,  and  before  the 
second,  they  were  held  not  to  attach  to  the  first  power,  which  might 
have  been  executed,  and  consequently  the  fee  disposed  of,  by  even 
a  siiQple  note  in  writing  unattested,  operating  as  an  appointment;  yet 
that  instrument  would  have  operated  as  a  revocation  and  new  appoint- 
ment, as  powerfully  as  tiie  most  technical  and  express  revocation  and 
new  appointment  under  tiie  power.  The  case  was  decided  upon  the 
intention  of  the  settior,  as  collected  from  tiie  recital  or  preamble,  con- 
nected with  the  actual  frame  of  the  clause  itself. 

34.  And  here  we  may  notice  a  case  where  the  proviso  was,  tiiat 
the  donee  might  by  his  own  proper  hand-writing,  to  be  written  or 
indorsed  on  the  indenture,  revoke  the  uses  therein,  and  the  court 
denied  that  the  revocation  ought  to  be  by  writing  on  the  indenture, 
and  held,  that  it  might  be  by  other  writings  as  well  as  indorsement  («). 
There  appears,  however,  to  have  been  considerable  difficulty  in  the 
way  of  this  decision. 

35.  But  where  only  one  power  is  given,  and  it  is  authorized  to  be 
executed  by  different  instruments,  although  the  ceremonies  required 
to  the  execution  are  not  stated  after  each  instrument,  they  will  relate 
to  both. 

This  is  the  case  of  Dormer  and  Thurland  {t).  There  a  power  was 
given  to  il,  if  he  should  die  before  his  wijfe  without  issue,  to  be 
executed  **  by  his  last  will,  or  any  writing  purporting  to  be  his  last 
will,  under  his  hand  and  seal,  attested  by  three  or  more  credible 
witnesses,''  with  the  like  power  to  £  his  wife,  if  she  should  die 
without  issue  in  the  lifetime  of  her  husband.  The  power  was 
exercised  by  A,  by  a  will  duly  executed  according  to  the  statute  of 
frauds,  but  it  was  not  sealed.  Lord  Chancellor  King  held,  that  tiie 
will  was  a  good  one,  the  power  being'  in  the  disjunctive :  1st,  in 
respect  of  the  husband,  who  could  make  a  will ;  and,  2dly,  in 
respect  of  the  wife,  who  could  not  make  a  will,  but  only  a  writing 
purporting  to  be  a  will;  and  yet,  as  we  have   seen,  both  sets  of 

(«)  Lestrange  v.  Temple,  1  Keb.  357. 

(0  2  P.  Wms.  506.     See  Jones  v,  aough,  2  Ves.  305. 
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words  were  used  in  the  power  to  the  husband:  but  a  case 
was  referred  to  the  Judges  of  the  King's  Bench,  who  determined 
that  the  will  was  void  as  a  charge,  for  want  of  being  sealed, 
and  consequently  that  the  power  was  not  in  the  disjunctive.  The 
words  '  any  writing  purporting  to  be  his  last  will,'  may  have  been 
treated  as  only  equipollent  to  his  last  will,  so  that  it  may  not  have 
been  considered  that  the  power  did  refer  to  different  instruments. 
Lord  Mansfield,  in  adverting  to  this  case  (u),  said,  that  "  Lord  King 
was  of  opinion,  that  it  was  a  good  execution  of  the  power,  because 
by  wiliy  and  I  own  I  should  incline  to  that  opinion."  But  as  we 
have  seen,  the  question  was,  whether  the  will  ought  not  to  have 
been  sealed ;  for  if  the  power  required  that  solemnity,  the  power 
being  executed  by  trtVZ,  could  not  vary  the  case  (I).  Perhaps  he 
only  intended  to  intimate  that  there  were  two  powers,  one  to  appoint 
by  will,  executed  as  a  proper  will ;  the  other  by  an  instrument 
purporting  to  be  a  will,  but  under  hand  and  seal. 

36.  In  the  case  of  Boss  and  Ewer  (:r),  the  case  of  Dormer  and 
Thurland  was  recognised  and  acted  upon .  as  an  authority.  The 
power  in  this  last  case  was  to  appoint  ^'  by  her  last  will  and  testa- 
ment in  writing,  or  other  writing  under  her  hand  and  seal,  to  be 
attested  by  two  or  more  credible  witnesses."  And  Lord  Hardwicke 
held,  that  the  latter  words  in  the  clause,  '^  under  her  hand,"  &c.  were 
referrible  as  well  to  the  will  as  to  the  other  writing.  Now  here 
there  were  distinct  instruments ;  1,  a  will,  2,  other  writing;  which 
of  course  included  acts  inter  vivos :  yet  the  ceremonies  were  held  to 
apply  to  both. 

37.  However,  in  the  case  of  Doe  v.  Morgan  (y),  where  the  power 
was  to  appoint  "  by  deed,  or  will,  signed  in  the  presence  of  three 
witnesses,"  it  was  not  necessary  to  decide  the  point,  and  the  cases 
bearing  upon  it  were  not  cited ;  but  Lord  Kenyon,  Chief  Justice,  in 
delivering  judgment,  said,  that  if  it  were  material  to  decide  that 
point,  he  should  think  that  an  appointment  by  deed  would  have  been 
good,  though  not  executed  in  the  presence  of  three  witnesses,  and 
that  that  number  of  witnesses  only  applied  to  an  appointment  by  will. 

38.  And  in  Moreton  v.  Lees  (z),  where  the  power  was  "  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  him  duly  signed,  sealed, 
and  executed,  or  by  his  last  will  and  testament  in  writing,  to  be  by 

(u)  Cowp.  208.  {z)  C.  p.  Lancaster,  March  Asa.  1819, 

{x)  3  Atk.  156.  decided  upon  a  special  case  reserved,  before 

(y)  7  Term  Rep.  103 ;  and  see  Doe  v.  Hichards,  C.  B.,  and  Wood,  B.,  at  Seijeant^ 

Weller,  7  Term  Rep.  478 ;  Sergeson  o.  Sea-  Inn. 

ley,  2  Atk.  412  ;  9  Mod.  390. 

(I)  This  is  now  altered  by  the  1  Vict,  c.  26,  *.  10. 
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him  signed,  sealed,  published  and  declared  in  the  presence  of  three 
or  more  credible  witnesses,"  it  was  held  that  an  execution  by  deed 
was  valid,  although  not  attested  by  three  witnesses. 

39.  The  distinction  between  the  cases  of  Dormer  and  Thurland, 
and  Boss  and  Ewer,  and  the  case  of  Moreton  v.  Lees,  is  tiiis :  In 
those  cases  the  will  was  the  first  instrument  referred  to,  and  it  was  a 
reasonable  presumption  that  the  three  witnesses  were  intended  to  be 
required  to  the  execution  of  the  will ;  but  in  Moreton  o.  Lees  the 
deed  was  the  first  instrument  mentioned ;  the  solemnity  of  three 
witnesses  is  not  often  imposed  on  an  execution  by  deed,  and  the 
words  in  that  case  were  satisfied  by  referring  them  to  the  will  which 
immediately  preceded. 

40.  Wade  v.  Paget  (a)  was  a  case  of  no  difficulty.  A  power  of 
appointing  real  estate  amongst  children  was  given  to  the  father,  by 
any  deed  or  deeds,  will  in  writing,  or  other  writing  or  writings,  duly 
signed  and  executed  in  the  presence  of  three  or  more  witnesses. 
A  deed  executed  in  tiie  presence  of  two  witnesses  only,  was  treated 
as  an  invalid  exercise  of  the  power.  The  last  words,  as  well  as  the 
first,  included  acts  inter  vivos,  and  therefore  tiie  whole  was  properly 
read  as  one  clause,  to  the  whole  of  which  the  solemnities  applied. 
And  in  an  earlier  case  (i),  where  a  power  was  to  be  executed  by 
any  deed  or  writing  (I),  signed  in  the  presence  of  three  witnesses, 
the  latter  words  were  considered  as  applying  to  a  deed  as  well  as  any 
writing :  the  writing  might,  tiiough  not  a  deed,  be  an  act  inter  vivos. 

41.  Where  a  power  is  given  to  be  executed  by  writing  generally, 
so  that  the  donee  may  appoint  by  deed  or  will ;  yet  if  he  do  execute 
it  by  deed,  he  cannot  treat  the  deed  as  a  revocable  instrument, 
because  he  was  not  tied  to  a  deed ;  nor  if  he  execute  it  by  a  will, 
can  that  be  treated  as  a  mere  writing,  and  therefore  irrevocable  (c). 

42.  In  Hardin  v,  Warner,  where  the  power  was  to  revoke  upon 
tender  of  a  gold  ring,  or  a  pair  of  gloves  of  12  d.  price,  or  12  d.  in 
money,  it  was  held  tiuit  the  price  of  12  d.  extended  to  tiie  gloves 
only(^),  on  the  ground,  it  seems,  that  it  could  not  be  presumed 
that  a  ring  is  of  so  small  a  value  as  12  rf.,  for  it  imports  value  in 
itself(4 

43.  We  may  here  observe,  tiiat  where  several  modes  of  executing 
a  power  are  stated,  the  donee  may,  in  the  absence  of  a  direction  to 
the  contrary,  execute  it  in  which  of  the  ways  he  pleases.     Thus, 

(a)  I  Bro.  C.  C.  304.  (d)  Noy,  79.    See  I  Jones,  134 ;  Pahn. 

(b)  Sergeson  v.  Sealey,  9  Hod.  390.  4*29 ;  2  Roll.  Rep.  293. 

(0  Lisle  V,   Little,    1    Bro.  C.  C.  633;  (e)  Palm.  431.    See  Wright  r.  Barlow, 

Hatcher  v.  Curtia,  2  Freem.  61,  infra.  infra, 

(I)  In  2  Atk.  414,  the  words  are  deed  or  wHL 
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where  a  power  was,  that  a  wife  might  make  a  will  in  the  presence  of 
the  husband,  unless  he  refused,  or  in  the  presence  of  J.  S.^  or  two 
auch  persons  as  she  should  appoint,  it  was  determined  to  be  in  the 
wife^s  election  to  execute  in  which  of  the  three  ways  she  chose  (/). 
And  yet,  certiunly,  the  power  seems  to  have  implied  that  the  wife 
should  not  execute  in  the  presence  of  J.  S.y  or  the  other  persons, 
unless  her  husband  refused  to  admit  her  to  execute  in  his  *  pre- 
sence. Where  several  modes  of  executing  the  power  are  authorised, 
although  only  one  power  is  created  (y),  yet  that  may  not  be  material. 

44.  We  dtkall  hereafter  see  that  a  person  executing  a  power  may 
declare  that  it  shall  not  take  effect  till  a  certain  act  is  done.  Upon 
this  principle  a  power  given  to  be  executed  by  a  single  instrument 
as  a  deed,  may  be  executed  by  several  assurances,  for  where  the 
instrument  is  executed  with  the  formalities  required  by  the  power, 
and  refers  to  some  future  act  to  be  done  to  complete  the  execution 
of  the  power,  as  a  fine  to  be  levied,  neither  the  deed  nor  the  fine  by 
itself  can  operate  as  an  appointment ;  not  the  deed,  because  that 
would  be  contrary  to  the  intention  of  the  person  executing  it;  and 
certainly  not  the  fine,  as  that  would  be  contrary  to  the  words  of  the 
power ;  yet  taken  both  together  the  power  would  have  been  duly 
executed,  qiMB  rum  valent  nngulayjuncta  prosunt.  ThiB  is  the  Earl  of 
Leicester's  case  before  noticed  {ky  And  it  is  on  the  same  principle, 
viz.,  that  the  donee  intends  the  several  instruments,  taken  together, 
to  amount  to  an  exercise  of  the  power ;  that  a  fine  first  levied,  and 
then  a  deed  declaring  the  uses  of  it,  were  deemed  an  execution  of  the 
power  where  the  deed  was  executed  in  the  manner  required  by  the 
power.  This  we  have  seen  was  decided  in  the  case  of  Herring  and 
Brown  (i). 

45.  Both  in  the  Earl  of  Leicestei^s  case,  and  Herring  and  Brown^ 
the  deed  and  fine  were  considered  as  one  assurance,  and  such  was  the 
intention  of  the  parties  (A)  Fines  are  now  abolished,  yet  the  prin- 
ciple upon  which  these  cases  was  decided  remains,  but  that  principle 
cannot  be  applied  to  a  case  where  there  is  first  a  defective  execution 
of  a  power,  and  then  a  further  execution,  which  is  also  defective,  but 
which  was  intended  to  be  a  complete  and  valid  execution,  although 
in  the  two  instruments  taken  conjointly,  the  directions  of  the  power 
are  strictly  complied  with. 

This  was  decided  in  the  case  of  Hawkins  and  Kemp  (/),  where  the 
deed  executing  the  power  was  required  to  be  enrolled,  and  a  deed 

(/)  Harris  o.  Bctflie,  1  Keb.  348.  {k)  See  Doe  v.  Whitehead,  2  Burr.  704 ; 

(g)  Evans  v.  Saunders,   1    Drew.  415;  Hard  v.  Fletcher,  DougL  45;  Warburton 

Evans  v.  Evaos,  id.  654,  infra.  v.  Sandys,  14  Sim.  622. 

{h)  Vide  supra ^  p.  86.  (0  3  East,  410 ;  and  see  iftfra,  a.  4 ;  and 

(i)  See  Snape  r.  Tarton,  Cro.  Car.  472 ;  see  Sloane  v,  Cadogan,  A  pp. 
sod  see  2  Freem.  118. 
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was  accordingly  executed  and  duly  enrolled,  but  was  a  defective 
execution  of  the  power  in  other  respects ;  a  further  deed  was  then 
prepared,  by  which,  after  reciting  that  doubts  had  arisen  as  to  the 
former  execution,  the  power  was  duly  executed.  In  the  body  of  the 
last  deed  the  intention  to  enrol  it  was  stated,  but  it  never  was  actually 
enrolled.  It  was  insisted  that  the  two  deeds  together  operated  as  an 
execution  of  the  power ;  but  Lord  EUenborough,  in  delivering  the 
opinion  of  the  court,  said,  that  in  this  case,  there  wets  no  intent  that 
the  two  deeds  conjointly  should  revoke  the  uses,  and  that  the  enrolment 
of  the  first  should  be  applied  to  or  be  in  any  way  connected  with  the 
second.  On  the  contrary,  the  last  deed  in  the  body  of  it  takes  notice 
of  the  enrolment,  as  an  act,  to  be  done  in  respect  to  the  then  executing 
deed,  thereby  not  only  adverting  to  the  necessity  of  actual  enrolment, 
but  virtually  disclaiming  the  benefit  (if  indeed  in  any  shape  such 
benefit  could  have  been  derived  from  it)  of  the  enrolment  of  the 
former  inefficacious  deed  of  revocation  and  appointment. 

46.  It  was  sufficient  for  the  determination  of  the  court,  in  the 
preceding  case,  to  show  that  the  parties  did  not  intend  the  deeds  to 
operate  as  one  assurance.  But  it  is  evident  that  the  court  considered 
it  doubtful  whether,  in  any  shape,  they  could  be  so  construed.  And 
the  better  opinion  is,  tiiat  they  could  not ;  for  the  distinction  appears 
to  be,  tiiat  for  several  instruments  to  constitute  one  assurance,  such 
must  be  the  intention  of  the  parties  at  tiie  perfecting  of  the  Jirst 
assurance ;  and  that  an  intention  to  refer  a  subsequent  assurance  to 
a  prior  one,  where  such  intention  did  not  exist  at  the  execution 
of  the  first  assurance,  will  not  be  effectual.  Thus,  in  Seymour's 
case  (wi),  where  a  tenant  in  tail  conveyed  by  bargain  and  sale,  and 
afterwards  levied  a  fine  to  the  bargainee,  it  was  determined  that  the 
fine  did  not  work  a  discontinuance,  because  it  did  not  appear  tiiat 
any  fine  was  intended  to  be  levied  at  the  time  of  making  the  bargain 
and  sale ;  whilst,  on  the  contrary,  in  Doe  r.  Whitehead  (n),  where 
there  was  a  covenant  in  a  release  from  a  tenant  in  tail,  to  levy  a  fine 
to  the  use  of  the  releasee,  the  fine  and  release  were  holden  to  be  but 
one  assurance,  and  consequentiy  tiie  fine  operated  as  a  discontinuance. 
The  same  principles  appear  to  apply  to  the  case  under  consideration. 
Fines  are  now  abolished,  but  titles  still  depend  upon  them,  and  the 
law  above  quoted,  therefore,  is  important  with  reference  to  past 
transactions.  And  the  doctrine  itself  is  of  course  still  of  general 
application.  It  strongly  bears,  for  example,  on  the  point  decided  in 
Hawkins  and  Kemp. 

(m)  10  Rep.  95.  (n)  2  Burr.  704. 
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SECTION  IV. 

OF  THE  MODE  IN  WHICH  THE  INSTRUMENT  IS  TO  BE 

EXECUTED. 


1.  Writing  under  hand  and  Mai  required, 
d^Ufery  unnecettary. 

gg^  \  Meaning  qf*  attest." 

3.  Due  tUteetatian ;  one  witness  good. 

4.  So  due  execution  and  attestation. 

6.  By  deed  or  will,  must  be  executed  as  a 

proper  deed  or  will, 
9.  Stamp  or  wqfer  not  equal  to  a  seal; 

seal  to  will  not  rww  necessary, 
10.  Incapacity  to  sign,  no  excuse, 
12.  Bubscription  in  the  presence  qf  wit' 


]  4.  Witnesses  under  Act  of  1  Vict, 

15.  Attestation  by  the  witnesses, 

16.  If  attestation  not  required,  informal 

one,  good. 

17.  Attestation  required:  signed  omitted 

bad. 


28.  Review  of  the  decisions, 

21.  Where  sealed,  ^c,  omitted. 

22.  Where  the  word  witness  is  insi{fficient, 

KWhereitiss^Jfficient. 

27.  Delivery  of  a  unll,  a  publication, 

82.  Publicatian  no  longer  necessary. 

33.  Act  to  amend  past  defective  attestations 

as  to  signing, 
84.  Observations  upon  it. 

39.  Alteration  by  Act  of  Vict.  22  &  23,  c  35. 

40.  More  witnesses    than    are   required, 

good, 
42.  Execution  by  blind  man. 

44.  Enrolment  required^  must   be  in  the 

life  qf  the  donee, 

45.  Whether  attestation  can  be  amended. 
47.  Codicil  properly  executed,  Will  not. 


1.  I  COME  now  to  consider  the  mode  in  which  the  instrument  is 
required  to  be  executed.  It  has  already  .been  observed,  that  in 
general,  every  circumstance  required  to  attend  the  execution  of  the 
instrument  must  be  duly  complied  with.  But  there  are  few  cases  in 
which  the  courts  require  any  thing  beyond  the  strict  letter  of  the 
power ;  therefore,  where  a  writing  under  hand  and  seal  is  required, 
it  need  not  be  delivered  (a),  although  writings  signed  and  sealed  are 
usually  delivered  also. 

2.  Where  a  power  was  to  be  executed  with  the  consent  of  A,  in 
writing  duly  attested,  it  was  held  that  the  term  attest  meant  that  a 
witness  should  be  present  to  testify  that  the  party  had  done  the  act 
required  by  the  power  (A), 

3.  Where  the  deed  is  required  to  be  duly  attested,  an  attestation 
by  one  witness  will  satisfy  the  words.  In  Poulson  v.  Wellington  (c), 
the  first  power  required  the  deed  executing  it  to  be  attested  by  two 
witnesses;  but  by  a  later  deed  the  power  reserved  was  by  any 
writing  duly  attested,  in  which  case  the  Lord  Chancellor  observed  a 
writing  would  have  been  duly  attested  though  it  had  but  one  witness. 

4.  Under  a  power  over  a  leasehold  estate,  to  be  executed  by  a  will 
duly  executed  and  attested,  a  will  not  signed,  sealed,  or  attested,  was 

(a)  Carter  r.  Carter,  Mose.  369.  404. 

(6)  Freshfidd  v.  Reed,  9  Meea.  &  Wels.  (c)  2  P.  Wma.  633. 
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held  not  to  be  a  good  execution  (rf).     One  witness  would  haTe  been 
sufficient,  but  that  was  before  the  1  Vict.  c.  26,  requiring  two. 

5.  Sir  John  Strange,  in  Jones  i;.  Clough  (^),  observed,  that  sup- 
poenng  the  case  of  a  power  reserved  by  the  owner  of  an  estate  to 
himself,  by  will,  without  adding  duly  or  leffally,  in  such  case  his  act 
must  be  such  as  answered  the  utmost  idea  of  the  word  duly,  though 
will  only  was  mentioned.  But  certainly  there  might  be  cases  where 
the  words  duly  executed  might  not  require  the  solemnity  of  the  statute 
of  frauds,  for  if  no  lands  were  given  by  the  person  making  the  will, 
that  will  would  be  duly  executed  though  there  were  not  those 
witnesses  the  statute  requires,  because  those  words  must  refer  to 
the  nature  of  the  act,  and  the  nature  of  that  which  passes  by  it.  We 
may  here  observe  that  a  will,  although  required  to  be  duly  executed, 
did  not  require  a  8eal(/).  But  now  all  wills  require  the  same 
solemnities,  although  sealing  is  not  one  of  them. 

6.  The  mode  in  which  the  instrument  is  to  be  executed  is  mostly 
expressed,  but  sometimes  implied;  expressed,  as  that  it  shall  be 
signed  in  the  presence  of  two  witnesses ;  implied,  as  where  a  power 
is  given  to  appoint  an  estate  generally  by  deed  or  will,  without 
defining  the  manner  in  which  it  is  to  be  executed,  or  even  expressing 
that  it  shall  be  duly  or  legally  executed  ;  it  is  implied  that  the  deed 
or  will  shall  be  executed  in  the  manner  prescribed  for  the  execution 
of  deeds  and  wills  by  the  common  and  statute  law.  Therefore,  if 
the  power  be  executed  by  deed  it  must  have  a  seal,  as  that  is  of  the 
very  essence  of  a  deed,  and  must  of  course  be  delivered.  If  the 
instrument  was  a  will,  and  the  subject  of  the  power  personal  estate, 
it  might,  before  the  I  Vict.  c.  26,  have  been  executed  by  a  mere 
paper  writing,  without  signature  or  attestation,  in  like  manner  as  a 
proper  will  of  personalty.  So  if  the  property  was  real  estate  the  will 
must  have  been  executed  with  the  solemnities  required  by  the  statute 
of  frauds,  because  it  was  within  all  the  inconveniences  of  the  statute  (^). 
And  the  case  was  stronger  where  it  was  required  to  be  duly  executed, 
as  the  donor  must  be  understood  to  have  referred  to  some  known  rule, 
which,  as  he  himself  had  mentioned  none,  would  be  no  other  than 
the  rule  of  law,  and  that  the  statute  of  frauds  furnished  us  with  (A). 
However,  the  law  was  clear  in  both  cases,  and  the  same  rule  applied 
where  the  power  was  given  to  be  executed  by  "  any  writing  in  the 
nature  of  a  will,"  for  those  words  mean  the  same  as  a  will  (t).     The 

(</)  Sanders  r.  Franks,  2  Madd.  147;  and  (t)  Longford  o.  Eyre,  1  P.  Wms.  740  > 

see  Willan  r.  Lancaster,  3  Russ.  108;  the  Cassson  r.  Dade,  1  Bro.  C.  C   09;  Duff  v. 

observations  on  which,  in  a  former  edition,  Dalzell,  1  Bro.  C.  C.  147 ;  and  see  Wagstaff 

are  omitted  in  consequence  of  the  1  Vict.  v.  Wagstaff,   2  P.  Wms.  258;   Wilkie  o. 

c  26.  Holmes,  0  Mod.  4S5;  1  Dick.  165;  1  Bep. 

(e)  See  8  Ves,  367.  temp.  Redesdale,  60,  n. ;  Jones  v.  Clough, 

(/)  1  Crompt.  &  Mee.  176.  2  Ves.  365;  Lib.  Reg.  A.  1760,  fo.  624;  in 

(jir)  See  2  Lord  Keny.  463.  a  former  edition  the  authority  of  this  case 

{h)  Per  Lord  Hardwicke,  U  Mod.  4S5.  was  discussed,  but  see  now  1  Vict.  c.  26. 
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Statute  of  1  Vict.  c.  26^  now  governs  all  tbese  cases^  and  the  will^  in 
eyeiy  instance,  must  be  executed  in  the  manner  required  by  that 
statute. 

7.  Where  the  power  embraces  both  real  and  personal  estate,  and 
was,  according  to  the  requisition  of  the  power,  executed  by  will, 
although  the  will  was  not  executed  in  the  manner  required  by  the 
statute  of  frauds,  yet  it  was  a  good  appointment  as  far  as  it  related 
to  the  personalty  (A).     But  now  there  is  no  such  distinction. 

8.  Of  the  effect  of  a  vnll  executed  under  a  power,  I  shall  hereafter 
have  occasion  to  speak. 

9.  In  Sprange  v.  Barnard  (f),  a  feme  covert  had  a  power  of  appoint- 
ment over  personalty  by  willj  to  which  by  the  words  of  the  power  a 
seal  was  required  (I).  She  first  wrote  her  will  on  imstamped  paper, 
and  then  thinking  it  to  be  material  that  her  will  should  be  upon 
stamps,  she  wrote  it  on  stamped  paper,  and  afterwards  fixed  the 
two  papers  together  with  a  wafer,  and  had  it  witnessed  according  to 
the  power.  And  Lord  Kenyon,  then  Master  of  the  Kolls,  held  the 
stamp  to  be  equivalent  to  a  seal,  without  having,  he  said,  recourse 
to  the  wafer,  which  annexed  the  stamped  paper  to  the  former.  The 
statute  of  1  Vict.  c.  26,  however,  renders  a  seal  no  longer  necessary, 
although  expressly  required,  but  substitutes  for  the  solemnities 
annexed  to  the  execution  of  the  power  a  signature  and  two  wit- 
nesses (m).  Upon  the  question  decided  in  Sprange  v.  Barnard, 
independently  of  the  statute,  it  may  be  doubted  whether  either  the 
stamp  or  the  wafer  could  consistently  be  deemed  a  seal  within  the 
meaning  of  the  power.  The  stamp  is  a  mere  regulation  of  the 
revenue  to  prevent  fraud;  and  it  has  been  very  properly  determined 
that  the  revenue  laws  ought  never  to  be  held  to  operate  beyond  their 
direct  and  immediate  purpose,  to  affect  the  property,  and  vary  the 
rights  of  parties,  not  within  the  intention  of  the  act(n).  The  wafer 
was  merely  to  keep  the  two  papers  together.  Neither  the  stamp 
nor  the  wafer  was  affixed  with  an  intention  to  seal  the  will.  Sealing 
is  essential  to  a  deed\  and  it  is  quite  clear  that  neither  the  stamps  on 
the  parchment,  nor  the  annexation  of  the  deed  by  means  of  a  wafer 
to  another  deed,  would  be  equivalent  to  sealing.  And  when  sealing 
is  required  to  an  instrument  executing  a  power,  it  must  be  under- 

Qt)  Dnff  V.  Balzell,  1  Bro.  C.  C.  147.  (m)  Sect.  10. 

(Q  2  Bio.  C.  C.  586.  (n)  fiackmaster  v.  Hairop,  7  Ves.  345. 

(I)  This  iB  according  to  Mr.  Brown's  report,  and  he  could  scarcely  have  inserted  the 
words  by  mistake  \  but  as  the  case  stands  in  Lib.  Reg.  it  was  a  power  by  any  writing 
vnder  her  hand  and  seal,  attested,  &c., ''  or  by  her  will  in  writing,  or  any  writing  pur- 
porting to  be  her  will."  No  solemnities  appear  to  have  been  required  to  the  execution 
of  the  power  by  will.  And  if  this  were  so,  the  question  must  have  been,  whetDer  the 
ceremonies  prescribed  in  the  clause,  applied  to  a  will  as  well  as  to  a  writing  inter  vivos ; 
and  if  they  did  not  which  appears  to  be  the  tvue  construction,  a  seal  was  not  necessary. 
Reg.  Lib.  B.  1788,  fo.  364. 
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stood  to  mean  Buch  a  sealing  as  is  required^  where  a  seal  is  bj  law 
essential.  This  is  clearly  proved  by  the  cases  before  mentioned  as  to 
the  execution  of  wills.  But  sealing  is  a  solemnity  which  by  this 
decision  may  be  completely  evaded.  The  principle  applies  equally 
to  a  deed  executing  a  power  as  to  a  will.  Now  the  conmion  law  will 
not  inquire  into  the  consideration  of  a  deed,  because  of  the  solemnity 
and  deliberation  with  which  it  is  perfected.  For^  firsts  there  is  the 
determination  of  the  mind  to  do  it^  and  upon  that  the  party  causes 
it  to  be  written,  which  is  one  part  of  the  deliberation ;  and  after- 
wards he  puts  his  seal  to  it,  which  is  anothe;  part  of  deliberation ; 
and  lastly,  he  delivers  the  writing  as  his  deed,  which  is  the  consum- 
mation of  his  resolution  (c>).  This  shows  the  importance  which  the 
common  law  attaches  to  the  ceremony  of  sealing.  But  it  is  not 
necessary  that  an  impression  should  be  made  with  wax  or  with  a 
wafer.  If  the  seal,  stick,  or  other  instrument  used,  be  impressed  by 
the  party  on  the  plain  parchment  or  paper,  with  an  intent  to  seal  it, 
it  is  clearly  sufficient ;  and  therefore  where  the  instrument  is  a  deed, 
and  on  proper  stamps,  and  it  is  stated  in  the  attestation  to  have  been 
sealed  and  delivered  in  the  presence  of  the  witnesses,  it  will,  in  the 
absence  of  evidence  to  the  contrary,  be  presumed  to  have  been 
sealed,  although  no  impression  appear  on  the  parchment  or  paper. 
This,  I  am  told.  Lord  Eldon  decided  when  in  the  Common  Pleas. 
But  in  Sprange  and  Barnard,  Lord  Kenyon  rested  his  decision  on 
the  single  circumstance  of  the  instrument  being  upon  stamps. 

10.  Of  cburse  a  seal  adopted  by  the  donee  is  sufficient,  for  that  is 
the  ordinary  mode  of  sealing  deeds ;  but  where  signature  is  required, 
the  mere  incapacity  of  the  donee  to  comply  with  the  requisition,  as 
where  he  has  the  gout  in  his  hand,  will  not,  it  seems,  excuse  the 
non-performance  of  the  condition  (p) ;  but  where  the  donee  cannot 
write,  whether  by  reason  of  sickness  or  ignorance,  it  should  seem 
that  his  mark  would  be  equivalent  to  signing  his  name.  This  has 
been  determined  upon  the  statute  of  frauds,  which  requires  the 
witnesses  to  wills  of  lands,  to  attest  and  subscribe  the  will :  yet  it  has 
been  held  that  an  attestation  signed  by  a  marksman  is  sufficient  (9). 
And  it  seems  equally  clear  that  a  mark  by  the  testator  himself  would 
be  equivalent  to  signing  his  name,  although  the  statute  expressly 
requires  a  signature.  So  it  seems  that  a  man  may  stamp  his  name, 
which  will  be  tantamount  to  a  signature  (r).  And  in  a  case,  upon 
the  statute  of  frauds.  Lord  Eldon  thought  that  if  a  man  was  in  the 
habit  of  printing  his  name  instead  of  writing  it,  he  might  be  said  to 
siffn  by  his  printed. name  as  well  as  his  written  name  («). 

(o)  Plowd.  SOS.  Standey,  1  Vnem.  63S;  and  Hudson's  case, 

ip)  BlockvUle  V.  Ascott,  S  £q.  Ca.  Abr.  Skin.  79. 
66U.  (r)  See  Lcmaine  r.  Staneley,  ubi  ntp. 

(q)  Harrison  r.  Harrison;  Addy  r.  Qriz,  («)  Saanderson  v.  Jackson,  3  Boft.  dt  Pull. 

8  Vcs.    ISo,    604;    and    see    Lemalne  r.  230;  and  see  Jones  v.  Dale,  tf|/ra. 
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11.  The  rule  has  not  been  altered  bj  the  late  statute  (f).  It  has 
been  observed  that  neither  the  statute  of  frauds  nor  this  statute 
requires  the  testator  or  the  witnesses  to  sign  their  names,  but  by  the 
late  statute  the  testator  is  to  sign  it  at  the  foot,  and  the  witnesses  are 
to  subscribe  it.  The  Real  Property  Commissioners  considered  that 
both  the  testator  and  the  witnesses  might  still  be  marksmen ;  and 
every  will  may  be  signed  by  some  other  person  in  the  presence  of 
the  testator  and  by  his  direction.  How  this  is  to  be  done  the  statute, 
like  the  statute  of  frauds,  leaves  unexplained.  The  surest  way 
would  be  for  the  third  person  to  sign  the  testator's  name,  and  the 
will  itself  should  express  that  he  does  so  by  the  testator's  direction 
and  in  his  presence  (u). 

12.  If  the  instrument  is  required  to  be  signed  or  subscribed  in  the 
presence  of  witnesses,  and  the  donee  do  not  comply  with  the  requisition, 
the  power  will  be  badly  executed.  Thus  in  the  case  of  Jones  r. 
Dale  (:r),  in  an  indenture  to  lead  the  uses  of  a  fine,  there  was  a 
power  of  revocation,  and  the  trustees  were  to  be  seised  to  the  use  of 
such  persons,  &c.  as  the  party  should  by  deed  or  will,  to  be  subscribed 
and  sealed  in  the  presence  of  three  tcitnesses  appoint.  The  jury  found 
that  the  testator  made  his  will,  written  with  his  own  hand,  and  that 
he  declared  to  the  witnesses,  that  the  whole  was  so  written ;  but  he 
only  sealed  and  delivered,  and  did  not  sign  it  in  the  presence  of  the 
three  witnesses.  It  seems  that  the  testator  did  not  subscribe  his 
name,  except  by  writing  the  attestation,  in  which  was  his  own  name. 
The  case  was  very  ftdly  argued.  The  court  were  of  opinion  against 
the  will,  although  it  was  adjourned.  Raymond,  Chief  Justice,  said, 
that  this  was  not  a  good  will  within  the  statute  of  frauds,  being  not 
signed  by  the  devisor  in  the  presence  of  three  witnesses ;  and  so  held 
in  B.  R.  between  Lee  and  Libb;  Carthew(y).  The  power  ought  to 
be  strictly  pursued.  Reynolds  said,  that  in  this  case,  sealing  and 
signing  are  difierent  acts,  both  which  must  be  done  to  perfect 
the  act.  He  agreed,  where  an  act  by  construction  and  operation 
of  law  amounts  to  a  performance  of  the  thing  to  be  done,  there 
it  need  not  be  so  strictly  pursued.  If  in  this  case  the  testator 
had  wrote  the  attestation  in  the  presence  of  three  witnesses,  or 
he  had  usually  stamped  his  name,  and  he  had  stamped  it,  he 
believed  it  might  have  amounted  to  subscribing.  Probin,  Justice, 
said,  that  by  this  power  there  are  two  acts  to  be  done,  and  the  jury 
have  found  that  one  of  them  was  not  done,  and  therefore  the  power 
not  well  executed.  Reynolds  said,  saying  and  doing  a  thing  is  not 
the  same  thing,  and  his  saying  he  had  writ  it  himself  won't  amount 

{t)  1  Viet  c.  26.  coin's  Inn  Library.    VtdM  it^/ra,  M'Qneen 

{u)  H.  SngcL  Wills,  13 ;  see  Sugd.  on  St»-  v.  Farquhar. 
iuu.>8, 332,  d3a  (y)  This  opinion  ha«  been  »ioce  over- 

(x)  JU  ay  1 72S,  MS.  from  some  notes  in  lin-  ruled. 
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to  a  Bubscribing  In  the  presence  of  three  witnesses,  as  the  power 
requires  (ar). 

13.  And  in  Simeon  v.  Simeon  the  very  point  was  decided.  The 
power  was  required  to  be  executed  by  will  or  codicil,  signed  and 
published  by  the  donee  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  and  the  will  was  written  and  signed 
by  the  donee  of  the  power,  but  not  in  the  presence  of  witnesses ; 
she  acknowledged  her  signature  to  two  witnesses  separately,  and 
they  signed  an  attestation  importing  that  the  will  was  signed  and 
delivered  in  their  presence  (a).  This  went  beyond  Jones  v.  Dale, 
where  there  was  no  signing  or  subscription.  The  Vice-Chancellor 
held  that  delivery  was  equivalent  to  publication,  and  he  said,  that 
if  there  had  been  the  requisite  niunber  of  witnesses  to  the  will,  it 
would  have  been  duly  executed  under  the  statute  of  frauds,  but  it 
clearly  was  not  a  good  execution  of  the  power.  This  judgment 
is  not  distinct.  The  subject  of  the  power  was  personal  estate,  but 
the  learned  Judge  did  not  state  whether  or  not  his  opinion  was  that 
the  will  was  invalid  on  both  of  the  grounds,  viz.  1,  the  want  of  an 
actual  signature  in  the  presence  of  the  witnesses ;  2,  the  want  of  a 
edgnature,  or  a  proper  acknowledgment  of  one,  in  the  presence  of 
both  tiie  witnesses  at  the  same  time. 

.14.  Now,  by  the  statute,  the  witnesses  to  the  will  must  both  be 
present  at  the  same  time  when  the  signature  is  made  or  acknow- 
ledged by  the  testator,  but  he  need  not  sign  in  their  presence ;  it  is 
sufficient  if  he  acknowledge  his  signature  in  their  presence.  The 
words  or  acknowledged  by  the  testator^  were  not  in  the  statute  of 
frauds,  but  an  acknowledgment  by  the  testator  was  held  to  be'  equi- 
valent to  signing  in  the  presence  of  the  witnesses  (&)•  To  prevent 
all  doubt  under  the  statute  it  has  been  recommended  that  the  two 
witnesses  should  in  every  case  sign  the  attestation  in  the  same  room 
with  the  testator,  and  not  on  any  account  to  retire  into  another 
room  to  sign  the  attestation,  or  even  to  leave  the  room  until  both 
the  testator  and  themselves  have  all  signed  (c). 


15.  Powers  were  formerly,  in  most  instances,  required  to  be 
executed  '^  by  writing  under  the  hand  and  seal  of  tiie  donee,  and 
attested  by  two  or  more  witnesses" — in  some  instances,  tiie  instru- 
ments executing  tiie  power  were  required  ^*  to  be  signed  and  sealed 
by  the  donee,  in  the  presence  of,  and  attested  by,  two  or  more 
witnesses."  The  common  form  of  an  attestation  to  a  deed  has  always 
been,  "  sealed  and  delivered  by  the  party,  in  the  presence  of  us,"  to 
which  memorandum  the  witnesses  set  their  names.     Signing  is  not 

(z)  See  1  Per.  &  Day.  675.  (h)  H.  Sugd.  Wilb,  14. 

(a)  4  Sim.  535;   and  see  Mackerley  r.  (c)  Id.  14-20. 

SiBOD,  S  Sim.  561. 
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essential  to  the  validity  of  a  deed^  although  sealing  is.  This  accounts 
for  the  omission  of  the  word  signed  in  the  above  form ;  and  even 
after  all  deeds  were  signed  as  well  as  sealed^  the  old  form  was 
retained.  In  requiring  a  deed  exercising  a  power  to  be  under  thci 
hand  and  seal  of  the  donee^  and  attested  by  witnesses,  it  was  not 
intended  to  impose  any  new  form  of  execution  or  attestation,  but 
merely  to  render  it  necessary  that  the  instrument  should  be  duly 
executed,  and  attested,  in  the  common  form,  by  the  number  of 
witnesses  required.  This  is  proved  by  two  circumstances :  the  one, 
that  the  words  in  question  are  in  all  the  old  common  forms  of  powers 
of  nearly  every  description  in  a  conveyancer's  office,  and  were  in- 
serted, in  settlements  and  wills,  as  a  common  form^  without  any 
special  instruction ;  the  other,  that  although  such  words  were  daily 
inserted  in  instruments,  and  nearly  all  the  titles  in  the  kingdom 
were  aifected  by  the  question,  yet  the  common  attestation  of  "  sealed' 
and  delivered,"  was  still  adhered  to ;  and  it  was  never  considered, 
until  in  our  time,  that  it  was  essential  to  insert  the  word  signed  in  the 
attestation.  After  the  point  was  raised,  the  opinion  of  almost  every 
man  of  eminence  at  the  bar  was,  that  the  objection  was  not  well 
founded. 

16.  The  first  case  which  occurred  on  this  point  came  before  Lord 
Eldon.  There  the  deed  executing  the  power  was  required  to  be 
signed  in  the  presence  of  witnesses,  but  they  were  not  required  to 
attest  the  signature^  and  the  word  signed  was  omitted  in  the  attesta- 
tion ;  but  in  the  body  of  the  deed  actually  executed  it  was  stated  to 
be  signed  by  the  donee,  in  the  presence  of  the  witnesses,  according 
to  the  power.  Lord  Eldon  said,  that  upon  the  question,  whether 
after  execution  it  ought  to  be  taken,  that  he  did  sign  in  the  presence 
of  the  witnesses  attesting  the  sealing  and  delivering,  there  would  be 
a  miscarriage  in  a  judge  directing  a  jury,  if  that  fact  was  found,  not 
to  presume  that  the  deed  was  signed  in  the  presence  of  the  same 
witnesses  as  it  professed  to  be.  That  attestation,  therefore,  he 
added  was  good  {d).  Lord  Eldon  subsequently  observed,  that  he 
thought  the  case  rightly  decided.  That  was  the  case  of  powers  to 
be  executed  in  the  presence  of  witnesses ;  and  in  one  instance,  with 
this  further  requisite  expressed,  to  be  attested  by  witnesses.  The 
power  actually  exercised  by  the  deed,  upon  which  the  question  arose, 
was  to  be  exercised  in  the  presence  of  witnesses,  but  was  not  required 
expressly  to  be  attested  by  witnesses.  The  deed  said  to  be  an 
execution  of  the  power  upon  the  face  of  it,  was  expressed  to  be 
executed  in  the  presence  of  the  witnesses ;  and  so  far  from  deter- 
mining that  attestation  of  the  sealing  was  an  attestation  of  the 
signing,  he  had  merely  said  there  would  be  a  miscarriage  in  a  Judge 

{d)  M'Queen  r.  Farquhar,  11  Vet.  467;  see  Warren  n,  Poadethwaite,  8  CoIL  108. 
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if  he  did  not  direct  the  jury  to  presume  that  the  deed  was  signed^ 
as  it  professed  to  be  on  the  face  of  it,  in  the  presence  of  the  witnesses 
who  attested  the  sealing  and  deliyering ;  a  way  of  putting  it,  that, 
so  far  from  deciding,  expressly  avoided  the  question,  whether  attes- 
tation of  the  sealing  and  dddyering  is  to  be  taken  as  attestation 
of  the  signing  also. 

17.  The  doctrine  was  soon  carried  further,  and  it  was  deter- 
mined that  a  mere  direction  that  a  deed  shall  be  under  the  hand 
and  seal  of  a  party,  attested  by  witnesses,  required  the  attestation 
signed  by  the  witnesses  to  express  that  the  deed  was  both  signed 
and  sealed  in  their  presence. 

18.  The  first  case  in  which  this  point  was  decided  was  one  in 
which  the  power  was  required  to  be  executed  *^  with  the  consent  of 
Thomas  Wood  the  elder,  and  Thomas  Wood  the  younger,  testified 
by  any  writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses  (^)."  The  power  had  been  exercised  with  the 
proper  consents;  the  attestations  contained  the  words  sealed  and 
delivered  only  ;  but  the  witnesses  after  the  death  of  one  of  the  con- 
senting parties,  executed  a  memorandum  on  the  deed,  certifying 
that  the  deed  was  signed  as  well  as  sealed  by  the  parties  in  their 
presence.  Lord  Eldon  assuming  that  the  attestation  should  have 
contained  the  word  signed,  expressed  a  strong  opinion  that  a  sub- 
sequent attestation  would  not  do,  upon  the  ground,  that  where  a 
deed  of  this  sort  gives  a  power,  the  execution  of  that  power  is  a 
limitation  of  a  use,  and  unless  the  use  arises  at  the  time  when  the 
power  is  executed,  upon  ordinary  principles  it  does  not  arise  at  alL 
He  said  that  he  did  not  agree  with  the  proposition  that  the  writing 
is  the  thing  to  be  attested.  In  the  case  of  an  execution  by  will  of 
a  power  in  the  ordinary  words  **  by  his  deed  sealed  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  or  by  his  last  will 
attested,"  &c.,  it  is  not  the  will  that  is  attested,  but  the  act  of  the 
testator,  and  that  necessary  act  is  to  be  found  in  the  statute  of  frauds, 
requiring  not  merely  that  the  instrument  shall  be  executed  by  the 
testator  in  the  presence  of  the  witnesses,  but  that  it  shall  be  attested 
and  subscribed  by  them.  Two  acts  are  therefore  required ;  one  that 
he  shall  subscribe  in  their  presence ;  the  other,  that  they  shall  attest 
that  he  has  done  so  (I).  Assuming,  then,  that  the  deed,  in  order  to 
be  a  good  execution  of  the  power,  must  be  a  writing  not  only  sealed 
and  delivered,  but  also  signed,  if  it  is  required  that  both  should  be 
attested,  an  attestation  is  required  of  two  acts  in  their  nature  dif- 
ferent ;  and  if  a  signature  is  actually  found  at  the  bottom  of  the 
deed,  and  tiie  jury  will  find  that  act  as  done  in  the  presence  of 

(e)  Wright  V.  Wakeford,  17  Yes.  454.    See  1  Per.  &  Det.  671, 677,  6Sl,  691. 
(I)  Bat  a  testator  need  not  s^n  in  their  presence.    See  infra. 
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witnesses^  he  did  not  say  that  would  not  do ;  but  if  attestation  at  the 
time  is  required,  it  cannot  be  presumed,  where  there  is  no  signature, 
though  the  signature  which  is  there  may  be  presumed  to  have  been 
in  the  presence  of  witnesses  not  appearing  to  be  so.  If  therefore 
the  real  meaning  of  this  power  is  tbit  there  shall  be  an  attestation 
upon  the  instrument  of  the  signing  as  well  as  the  sealing,  and  there 
is  upon  the  instrument  no  such  attestation,  it  is  not  a  case  for  the 
presumption  of  a  jury  that  the  act  was  done  which  appears  not  to 
have  been  done ;  but  as  this  was  a  case  of  great  importance,  it  was 
a  proper  subject  for  the  decision  of  a  court  of  law,  and  he  accord- 
ingly directed  a  case  to  the  Court  of  Conunon  Pleas. 

The  Judges  of  the  Common  Pleas,  after,  it  is  imderstood,  con- 
siderable fluctuation  of  opinion,  returned  two  certificates — C.  J. 
Mansfield  being  of  opinion  that  the  power  was  duly  executed,  and 
the  other  three  Judges  being  of  a  contrary  opinion.  The  Chief 
Justice  was  of  opinion  that  though  the  form  of  attestation  did  not 
contain  in  it  the  word  "  signed,"  the  witnesses  must  be  understood 
to  have  attested  the  signing  as  well  as  sealing  of  the  deeds  by  the 
two  Woods.  The  omission  of  the  word  ^^  signed,"  he  thought  imma- 
terial, and  he  also  thought  that  the  subsequent  attestation  would 
supply  any  defect  in  the  former,  because  when  the  Woods  signed 
in  the  presence  of  the  witnesses,  they  did  all  that  was  to  be  done 
by  them,  and  they  could  not  afterwards  rescind  or  annul  it,  and  no 
rule  required  that  the  attestation  should  be  inunediately  written  at 
the  time  of  the  execution  of  the  instrument.  The  other  three 
Judges  considered  the  question  to  depend  simply  on  the  true  con- 
struction  of  the  terms  of  the  power ;  and  they  thought  that  the 
signature  by  the  parties  was  not  comprehended  in  the  words  made 
use  of  in  the  attestation,  and  that  the  subsequent  attestation  did  not 
cure  the  defect  (/)•  The  Lord  Chancellor,  upon  these  certificates 
being  returned,  of  course  dismissed  the  bill,  which  was  for  a  specific 
performance  against  a  purchaser.  It  was  not  necessary  for  him  to 
giye  an  opinion  on  the  question.  This  hardly  amounted  to  a  deci- 
sion, as  a  purchaser  is  never  compelled  to  accept  a  doubtfid  title. 

19.  The  same  point  afterwards  came  before  the  Court  of  Eang's 
Bench.  A  power  to  two  persons  was  required  to  be  exercised  ^*  by 
any  deed  or  writing  under  both  their  hands  and  seals,  to  be  by  them 
duly  executed  in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses  "  (^).  The  body  of  the  deed  executing  the  power 
stated  tiiat  it  was  '^  under  the  hands  and  seals  of  both  the  donees, 
attested  by  and  duly  executed  in  tiie  presence  of  the  two  credible 

(/)  4  TauDt  213.  57a    See  ]  Per.  &  Bav.  678,  eS4;  aod  the 

(g)  Doeo.Peach,  Ea«terTenn,1814,  MS.  observatioiu  in    the  last  edition,    voL  1« 

Ri*ader,  for  the  person  claiming  under  the  p.  295. 

power,  Denman,  contra;  2  Maul,  k  Selw. 
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persons  whose  names  are  thereupon  indorsed  as  witnesses  thereto." 
The  attestation  contained  the  words  "  sealed  and  delivered"  only ; 
but  the  witnesses^  by  a  subsequent  attestation,  certified  that  the 
deed  was  signed  as  well  as  sealed  in  their  presence.  The  Court  of 
King's  Bench  held  that  the  power  was  badly  executed ;  and  this 
was  followed  in  a  later  case  (A),  in  which  tiie  Court  of  King's  Bench 
expressed  their  intention  to  adhere  to  their  former  deciaon,  without 
again  entering  into  the  question,  but  offered  to  turn  the  case  into  a 
special  verdict,  so  tiuit  it  might  come  before  the  Judges,  and  they 
could  not  say  to  what  decision  the  Court  might  come  with  the 
assistance  of  the  other  Judges.  And  the  same  point  was  decided 
in  Hougham  v.  Sandys  (i).  In  a  later  case  (A),  it  was  held  to  make 
no  difference  that  the  deed  was  to  be  executed  in  the  presence  of  and 
attested  by  the  witnesses,  altiiough  it  was  insisted  that  the  execution 
was  the  thing  to  be  attested. 

20.  The  objection  to  the  common  attestation  was  considered  fully 
in  the  last  edition  of  this  work,  and  the  decisions  upon  the  statute 
of  frauds  were  relied  upon  to  show  that  such  an  attestation  was  valid 
in  cases' similar  to  Wright  v.  Wakeford ;  but  as  the  law  now  stands 
it  has  not  been  thought  necessary  to  retain  the  argument  (/).  To 
prevent  the  operation  of  the  rule  laid  down  in  Wright  v.  Wakeford 
upon  past  transactions,  as  far  as  regards  the  attestation  of  signature, 
an  act  of  the  legislature,  to  which  we  shall  presentiy  refer,  rendered 
all  appointments  valid  which  required  signature,  and  which  were 
actually  signed,  although  the  signature  was  not  referred  to  in  the 
attestation. 

21.  It  will  be  borne  in  mind  that  the  imperfect  attestation  was 
held  to  be  invalid,  because  by  enumerating  some  of  the  ceremonies 
required,  the  other,  viz.  signature,  was  not  merely  omitted,  but  the 
form  excluded  it  from  the  acts  intended  to  be  verified  by  the  attes- 
tation. That  was  the  ground  taken.  The  act  of  parliament  to  which 
reference  has  been  made  had  no  prospective  operation :  therefore  the 
rule  laid  down  applied  to  all  future  transactions,  and  of  course  was 
not  confined  to  the  word  "  signed,"  but  extended  equally  to  any 
other  required  ceremony  which  was  omitted  to  be  noticed  in  an 
attestation.  The  rule  was  consequently  brought  to  bear  upon  at- 
testations, omitting  the  word  ^'published,"  or  "delivered,"  or  "sealed," 
where  publication,  or  delivery,  or  sealing  was  required  by  the  power 
to  be  attested.  Therefore  where  the  attestation  noticed  ihe  signing, 
but  omitted  the  sealing,  which  was  required  by  the  power  to  be 
attested,  the  power  was,  upon  the  authority  of  Wright  v.  Wakeford, 

(A)  Wright  V.  Barlow,  ISUi  Not.  ISU,  (t)  2  Sim.  05. 

MS.    Sngden,  for  the  person  cUUming  ander  (k)  Waterman  v.  Smitli,  0  Sim.  629. 

tlie  power,  Holroyd,  contra;   3  MauL  &  {l)  See  7th  edit  yoI.  1»  pp.  295-290;  and 

Selw.  512.  see  10  Clar.  &  Fin.  308 ;  4  Adol.  &  Ell.  20. 
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held  to  be  badly  executed,  and  the  case  was  not  conddered  to  be 
within  the  act  (m) ;  but  this  case  is  entitled  to  no  weight  beyond 
that  of  the  decision  which  it  followed. 

22.  The  later  cases  turn  principally  upon  the  operation  in  the 
attestation  of  the  word  witness^  or  the  like,  which  does  not  refer  to 
some  of  the  ceremonies  and  omit  others,  but  embraces  all ;  but  if 
all  the  ceremonies  are  not  previously  stated  in  the  body  of  the 
instrument,  or  the  conclusion  of  it,  an  attestation  simply  containing 
the  word  witness  would  not  cover  or  include  all  the  ceremonies. 

23.  This  was  decided  in  the  case  of  Moodie  v.  Reid,  where  a  power 
to  be  executed  by  will,  or  any  writing  or  appointment  in  nature  of 
a  will,  to  be  signed  and  published  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  was  held  to  be  not  well  executed 
by  a  will  signed  by  the  donee,  and  attested  thus,  ^^  Witness  JS.  H, 
and  J.  H. ;"  although  the  testatrix  told  each  of  the  witnesses  that 
that  paper  was  her  wilL  But  there  the  last  words  of  the  will  were, 
*^  These  my  last  bequests  signed  by  me,  &c.,"  and  then  the  word 
witness,  and  the  names  of  the  witnesses,  followed.  And  the  decision 
proceeded  on  the  groimd  that  a  will  as  such  does  not  require  pub* 
lication.  Lord  C.  J.  Gibbs  held  that  the  witnesses  had  clearly  attested 
the  signing y  but  that  there  was  no  attestation  of  the  publication  (n). 

24.  And  in  Buller  r.  Burt(o),  the  power  was  to  be  executed  by 
deed,  sealed  and  delivered  in  the  presence  of,  and  attested  by,  two 
or  more  witnesses.  The  instrument  executed  had  this  attestation, 
^^  fflgned  and  sealed  by,  &c.  witness,"  to  which  the  witnesses  added 
their  names.  Sir  John  Leach  said,  that  the  attestation  of  the  wit- 
nesses being  considered  as  a  part  of  the  appointment,  it  must  follow 
that  when  the  word  witnesses^  without  more,  is  used  in  the  attesta- 
tion, it  affirms  all  that  has  been  done  in  the  presence  of  the  wit- 
nesses which  is  stated  in  the  body  of  the  deed.  Here  in  the  body 
of  the  deed  it  is  stated  to  be  signed  and  sealed,  but  it  is  not  stated 
to  be  delivered  \  and  as  the  general  word  tmtness  affirms  no  more 
than  the  deed  states,  there  is  in  this  case  no  attestation  of  that 
essential  part  of  that  which  is  required  for  the  due  execution  of  the 
power,  the  delivery  of  the  deed ;  the  power  therefore  was  not  well 
executed.  He  considered  the  case  of  Moodie  v.  Beid  in  principle 
a  complete  authority  for  his  decision.  The  difference  in  circum- 
stances between  the  two  cases  was  only  that  there  the  word  pub^ 
lished  was  omitted  in  the  body  of  the  deed,  and  here  the  omission 
was  of  the  word  delivered ;  and  this  judgment  was  fully  acquiesced  in 
by  the  Court  of  King's  Bench  (j»). 

(m)  Doe  V.  Pierce,  6  Tanot.  402.  (o)  4  Adol.  k  BU.  15;  6  Ney.  &  Mann. 

(n)  7  TViant.  365;  1  Madd.  616.    See  4  2S1  n.  cited*    See  1  Per.  &  Day.  676, 676, 

Adol.  &  Ell.  14;  1  Per.  &  Da?.  674,  686,  6Sd,  685,698,  707. 

708;  Allen  o.  Bradshaw,  1  Curt.  110,  jpM^,  (p)  4  AdoL  U  £11. 17. 
pi.  36. 
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25.  It  still  remained  to  be  decided  whether  where  the  instrument 
on  the  face  of  it  is  executed  by  the  party  in  the  manner  required,  as 
to  signing  and  sealing,  or  the  like,  and  the  fact  is  stated  to  be  so 
in  the  body  of  the  instrument,  and  then  the  witnesses  sign  under  the 
word  ^^  witness,''  that  is  a  valid  execution ;  and  this  important  point 
was  decided  in  the  affirmative  in  Doe  v.  Burdett  (^),  where  the 
power  was  required  to  be  executed  by  will,  to  be  rigned,  sealed,  and 
published  in  the  presence  of  and  attested  by  three  or  more  witnesses; 
and  the  will  of  the  donee  of  the  power,  which  she  commenced  with  a 
declaration  that  she  published  and  declared  that  to  be  her  will,  and 
then  exercised  her  power,  and  declared  that  to  be  her  only  will,  in 
witness  whereof  she  to  that  her  will  set  her  hand  and  seal ;  and  then 
the  word  witness  was  added,  to  which  the  witnesses  signed  their 
names,  was  deemed  a  valid  execution  of  the  power :  for  on  the  face 
of  the  instrument  itself  it  purported  to  be  her  will,  and  to  be  signed, 
sealed,  and  published  by  her,  and  her  name  and  seal  were  affixed ; 
and  as  the  attestation  was  a  general  one,  it  affirmed  that  all  had  been 
done  in  the  presence  of  the  witnesses  which  was  stated  in  the  body 
of  the  instrument. 

26.  But  this  decision  was  reversed  in  the  Exchequer  Chamber  by 
four  Judges  against  three  (r).  Coltman,  J.  for  the  reversal,  relied 
upon  Wright  v.  Wakeford,  and  Doe  v.  Peach,  and  later  cases,  and 
considered  the  dicta  of  Gibbs,  C.  J.,  in  Moodie  v.  Beid,  and  of  Sir 
John  Leach  in  Stanhope  v.  Keir,  and  in  Buller  v.  Burt  (cases  to  most 
of  which  we  have  already  referred),  as  not  warranted  by  the  autho- 
rities. Alderson,  B.,  also  for  the  reversal,  considered  that  the  cases 
already  decided  led  to  the  conclusion  that  the  word  '^  attest "  in  such 
a  power  means  ^^  subscribe  a  memorandum  of  attestation,"  and  that, 
in  order  to  make  such  execution  valid,  the  attestation  must  express 
all  the  requisites  which  the  witnesses  are  called  upon  to  attest ;  and 
he  thought  that  it  was  not  competent  to  supply  any  defect  in  the 
attestation  by  resorting  to  the  words  of  the  deed,. or  even  of  the  testi- 
monium clause.  Parke,  B.,  also  held  himself  bound  by  the  authorities 
to  reverse  the  decision.  He  disapproved  of  the  decisions,  but  did  not 
think  the  distinction  satisfactory,  for  the  memorandum  of  attestation 
alone  was  the  act  of  the  witnesses.  Yaughan,  J.,  concurred  with  the 
preceding  Judges,  and  considered  an  attestation  to  be  a  written  state- 
ment of  each  separate  fact  essential  to  the  formal  execution  of  the 
power  subscribed  by  the  witnesses. 

Gumey,  B.,  for  the  affirmance,  held,  that  the  testatrix  did  all  that 
the  power  required;  she  published,  she  signed,  she  sealed.  The 
attestation  was  generaly  and  he  thought  that  it  was  to  be  taken  that 
the  witnesses  attested  all  three.  Bosanquet,  J.,  also  for  the  affirm- 
ed) 4  Adol  &  Ell.  1 ;  10  ClA.  &  Fin.  340;  (r)  0  Adol.  k,  £1L  030. 
6MMiii.&Gnin.  386. 
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ance^  thought  that  by  signing  under  the  word  witness^  without  more, 
the  witnesses  had  adopted  the  words  used  by  the  testatrix  in  the 
clause  which  described  the  mode  of  execution.  In  the  absence  of 
any  special  memorandum,  what  do  they  profess  to  attest?  If,  he 
added,  they  attest  the  seal  and  signature,  why  do  not  they  attest  the 
declaration  of  the  testatrix  also,  which  is  recorded  in  the  same  clause 
with  her  signing  and  sealing. .  Tindal,  C.  J.,  agreed  with  the  two 
last-named  Judges.  He  held  that  the  testatrix  affirmed  upon  the 
face  of  the  will  that  she  performed  all  three  ceremonies,  and  as  the 
general  word  witness  excludes  nothing,  the  three  witnesses  by  put- 
tang  their  names  under  it,  attested  the  performance  of  the  publication, 
the  signing,  and  the  sealing  of  the  will.  And  the  House  of  .Lords 
supported  the  original  decision,  agreeing  with  the  majority  of  the< 
Judges  (seven  against  five),  and  consequently  the  will  was  deemed  to 
be  duly  attested  («).  And  this  decision  has  been  considered  as  oyer- 
ruling  Wright  v.  Wakeford,  notwithstanding  what  was  said  by  the 
Law  Lords  in  the  House  of  Lords  {t).  Wright  w.  Wakeford  has 
been  unwillingly  accepted  as  an  authority,  and  the  decision  in  the 
Lords  is  undoubtedly  opposed  to  it  in  principle,  although  in  some 
respects  distinguishable  from  it.  In  a  late  case  (k),  where  the  power 
to  two  persons  was  to  be  by  them  duly  executed  under  their  respec- 
tive hands  and  seals,  in  the  presence  of,  and  to  be  attested  by  two  or 
more  credible  witnesses,  and  the  donees  did  by  "  this  deed  under 
their  respective  hands  and  seals  in  the  presence  of  the  two  credible 
persons  whose  names  were  intended  to  be  thereupon  endorsed  as  wit- 
nesses to  the  signing,  sealing,  and  delivering  of  the  deed  by  them," 
appoint;  and  the  witnesses  signed  the  following  attestation,  ^^ signed, 
sealed,  and  delivered  in  the  presence  of  them,"  the  power  was  held 
to  be  well  executed,  although  the  attestation  did  not  state  by  whom 
the  deed  was  signed,  &c  and  the  Yice-Chancellor  said  that,  except 
in  a  case  exactly  on  all  fours  with  it,  he  should  hesitate  long  before 
following  the  authority  of  Wright  r.  Wakeford. 

27.  It  has  been  decided  that  a  delivery  of  a  will  is  a  publication 
of  it,  and  that  the  precise  word  published  need  not  be  contained  in 
the  attestation.  In  Ward  v.  Swift  (or),  Mary  Swift  had  a  general 
power  of  appointment  by  deed,  &c.,  or  by  her  last  will  and  testament 
in  writing,  or  any  instrument  in  writing  in  the  nature  of  or  purporting 
to  be  her  will,  to  be  by  her  duly  executed  and  published  under  her 
hand  and  seal,  in  the  presence  of  and  to  be  attested  by  three  or  more 

(«)  Bnrdett  v.  Spibbary,  7  Scott,  N.  R.  C6}  {x)  1  Crompt  &  Mee.  171 .    See  I  Per.  k 

10  Cla.  &  Fin.  340  ;  Sugd.  H.  of  L.  Cas6fl>  Bay.  9d&,  094 ;  Warren  v.  Postle1hwait«, 

405.  2  Coll.  lOS ;  Ricketts  v.  Loflos,  4  Yon  Sc 

{t)  Vxneent  v.  Bbhop  of  Seder  &.  Man,  Coll.  519.    In  Bamham  v.  Bennett,  1  De 

S  Com.  Beo.  931,  933  >  4  De  Gez  &  Sma.  Oex  k  Sma.  513,  the  will  was  net  sealed  a& 

294.  reqnired  by  the  power.. 


(«)  Re  Rickeii's  tnists,!  Joha.k  Hem.  70. 
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credible  witneBses.  She  signed^  sealed,  and  delivered  her  will,  and 
it  concluded  thus :  "  In  witness  whereof,  I  have  set  my  hand  and 
seal  hereto  in  the  presence  of  the  underwritten."  The  attestation 
was  '^  dgned,  sealed,  and  delivered  as  the  last  will  and  testament  of 
the  said  Mary  Swift,"  &c.  &c  In  the  course  of  the  argument,  Lord 
Lyndhurst,  C.  B.  asked,  whether  it  would  be  contended  that  delivery 
as  a  last  will  and  testament  is  not  a  publication  ?  Mr,  Baron  Bay  ley 
said,  supposing  that  publication  does  mean  something  more  than  a 
mere  delivery,  yet  the  expression  is  **  her  last  will  and  testament." 
And  the  Court  certified  their  opinion  to  be  that  the  will  was  a  due 
execution  of  the  power.  In  a  later  case  it  was  treated  as  an  autho- 
rity only  to  show  that  the  precise  words  of  the  power  need  not  be 
pursued  in  the  attestation,  but  that  an  attestation  containing  equiva- 
lent words  may  be  good  (y). 

28.  And  in  Simeon  v.  Simeon  (z),  where  the  power  required  the 
will  to  be  signed  and  published  in  the  presence  of  and  attested  by 
witnesses,  the  words  of  the  attestation  were  **  signed  and  delivered 
in  the  presence  of"  the  witnesses,  and  the  will  was  duly  acknow- 
ledged and  delivered :  the  Vice  Chancellor  held  that  the  delivery 
was  equivalent  to  publication. 

29.  In  Lempriere  v.  Valpy  («)  the  power  was  to  the  intended  wife 
by  will,  to  be  signed  and  published  in  the  presence  of  witnesses,  but 
their  attestation  was  not  required.  She  made  her  will  in  a  few 
words,  and  the  words  of  the  attestation  were  **  signed  and  delivered 
in  the  presence  of  the  witnesses."  The  witnesses  proved  that 
she,  in  their  presence,  signed  the  paper,  and  declared  it  to  be  her 
will.  The  Vice  Chancellor  was  of  opinion  that  the  will  was  duly 
executed.  He  said  it  was  observable  that  the  terms  of  the  power 
did  not  require  the  witnesses  to  make  any  written  attestation  at  all. 
The  case  was,  therefore,  free  from  the  objection  that  was  made  in 
Moodie  V.  Reid,  and  the  cases  there  referred  to,  where  the  witnesses 
did  not  sign  an  attestation,  in  writing,  of  the  signing  and  publishing, 
which  were  required  to  be  attested ;  but,  even  admitting  those  cases 
to  be  law,  it  appeared,  by  the  evidence  as  well  as  by  the  written 
attestation,  that  the  will  was  produced  and  delivered  by  Mrs.  Lem- 
priere to  the  witnesses,  in  order  that  they  might  attest  it,  and  the 
will,  therefore,  had  been  duly  signed  and  published  by  her  within 
the  terms  of  the  power ;  and  this  was  followed  in  the  later  case  of 
Curties  r.  Kenrick  (b). 

30.  In  Stanhope  v.  Keir  (c),  the  power  was  to  be  executed  by  the 
donee's  last  will  and  testament,  or  any  codicil  or  codicils  to  the  same, 
signed  and  published  by  her,  in  the  presence  of  and  attested  by  three 

(y)  4  Adol.ft  Ell.  18,  (b)  3  Mees.  &  Wels.  461. 

(z)  4  Sim.  555.    See  1  Per.  &  Dav.  679.  {c)  2  Sim.  &  S:a.  37;  and  gv.;  and  see 

(a)  6  Sim.  108.  1  Per.  &  DaV.  675. 002,  708;  17  Sim.  203. 
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6t  lAote  credible  witness^a.  She  made  hei"  will,  which  concluded 
thus :  '^  And  this  is  mj  last  will  and  testamept,  made  and  signed  in 
the  year  1818,  on  the  19th  of  November,  at  Gravesend,  Eugenia 
Keivy  (l.  S.)  In  the  presence  of  ;^  and  then  the  names  of  the  three 
witnesses  followed  The  Vice-Chancellor  held  IJiat  the  power  was 
not  well  executed.  The  argument,  that  the  declaration  with  which 
the  will  concluded  was  in  effect  a  publication  as  well  as  a  signing, 
and  that  the  witnesses  by  adding  their  names  to  this  dedaifation, 
attested  both  facte,  his  Honor  said,  supposed  the  witnesses  to  be 
acquainted  with  the  contents  of  the  wilL  He  could  not  assume  more 
from  this  attestation  than  that  the  witnesses  saw  the  testatrix  sign 
the  instrument  And  in  a  later  case  (d)  the  Court  of  King's  Bench 
observed,  that  whether  or  not  they  entirely  agreed  with  the  Vice- 
Chancellor's  observations  in  that  case,  they  must  remark,  that  though 
the  attestation  was  general,  it  immediately  followed  and  might  be 
taken  as  adopting  a  statement  by  the  testatrix  that  the  will  was 
signed  by  her,  not  signed  and  published  in  the  terms  of  the 
power  {e), 

31.  But  in  a  recent  case,  where  also  the  will  was  required  to  be 
signed  and  published  in  the  presence  of  and  attested  by  two  or 
more  witnesses,  the  donee  made  a  will  which  was  signed  by  him, 
but  it  did  not  appear,  either  in  the  body  of  the  will  or  at  the  con- 
clusion of  it,  that  it  had  been  published  by  him ;  and  the  witnesses 
signed  this  attestation.  We,  the  undersigned,  attest  to  have  seen  the 
above  testator  sign  the  above  will ;  and  Shadwell,  V.  C,  held  the  will 
to  be  a  valid  execution  of  the  power.  The  attestation  clause  appeared 
to  him  to  be  of  itself  a  sufficient  testification  by  the  witnesses  that 
they  saw  the  testator  sign  what  they  knew  to  be  his  will ;  in  what 
words  it  was  communicated,  or  by  what  acts  made  known  was  utterly 
indifferent  (/),  and  it  is  now  a  settled  point,  that  although  the  power 
require  signing  and  publishing  to  be  attested,  yet  an  attestation  with 
the  words  ^*  signed  and  sealed  **  is  valid ;  for  sealing  is  a  publication, 
and  that  is  attested  (g). 

32.  These  decisions  placed  the  law  as  to  wills  on  a  satisfactoiy 
footing,  as  to  past  transactions,  few  of  which  could  be  impeached 
under  the  established  rules  (A).  And  in  cases  within  the  new  statute 
of  wills  (z),  which  includes  all  wills  made  on  or  after  the  1st  of 
January  1838,  piiblication  of  a  will  is  no  longer  required,  although  it 
be  made  imder  a  power  expressly  requiring  publication  (A),  and  the 

(i)  4  Adol.  &  Ell.  14.  4  De  Gex  &  SmA.  294;  8  Com.  BeD<  0(^5 1 

(e)  4  Adol.  ft  £11. 15.  6  Excheq.  683)  Johns  «.  Dickinson,  8  Com, 

(/)  Bartholomew  v.  Harris,  15  Sim.  78.  Ben.  034.    In  re  Wrey's  tmst^  17  Sim.  201. 

The  cases  in  the  ecclesiastical  conrU  seem  (Ji)  See  10  Cla.  &.  Fin.  381,  362)  SugtL 

to  refine  too  mach  on  the  words  in  15  Sim.  H.  of  L.  Cases,  405,  406. 

79  n.  (0  1  Vict  c.  So. 

{g)  Vincent  «.  Bishop  of  Sodor  and  Man,  {k)  Sect.  13. 
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former  questions  upon  attestations  no  longer  apply  to  such  wills, 
for  all  powers  by  wills  must  since  the  statute  be  executed  in  the 
manner  required  by  the  act,  and  no  form  of  attestation  is  required. 
And  no  power,  to  be  executed  by  will,  can  now  be  framed  so  as  to 
defeat  or  interfere  with  the  provisions  of  the  statute  (/).  No  diffi- 
culty therefore  any  longer  exists  in  regard  to  the  execution  of  wills 
under  powers  which  do  not  apply  to  all  other  wills. 

33.  It  remains  to  state  the  provisions  of  the  act  before  referred 
to,  which  received  the  royal  assent  on  the  30th  July  1814  (wi).  It 
recites,  that  powers,  authorities  and  trusts  were  in  many  cases 
required  to  be  executed  by  deeds  or  instruments  signed  by  or  under 
the  hands  of  the  persons  executing  the  same ;  or  persons  consenting 
to  or  directing  acts  respecting  such  powers,  autiiorities  and  trusts, 
were  frequently  required  to  signify  such  consent  or  direction  by 
deeds  or  instruments  signed  by  them,  or  under  their  hands ;  and  that 
it  had  been  the  ordinary  practice,  in  the  memorandum  of  attestation 
of  deeds,  to  express  the  facts  of  sealing  and  delivery  only ;  and  that 
doubts  had  arisen  respecting  the  validity  of  deeds  or  instruments  so 
attested  and  requiring  signature,  although  the  same  must  have  been 
actually  signed  by  the  person  whose  signature  was  required  thereto, 
and  the  titles  of  many  purchasers,  and  of  other  persons  claiming 
under  such  instruments,  might  be  defective  for  want  of  the  insertion 
of  the  word  **  signed,'*  or  some  word  to  that  effect,  in  the  memo- 
randum of  attestation  thereof.  And  it  recites,  that  it  was  expedient 
that  the  tities  of  purchasers  and  other  persons  should  not  be  dis- 
turbed, merely  on  accotint  of  the  omission  to  express  tiie  fact  of 
signature  in  the  memorandum  of  attestation  of  any  such  deed  or 
other  instrument,  already  made ;  it  was  therefore  enacted,  that  every 
deed  or  other  instrument,  already  made  with  the  intention  to^  exercise 
any  power,  authority,  or  trust,  or  to  signify  the  consent  or  direction 
of  any  person  whose  consent  or  direction  might  be  necessary  to  be 
so  signified,  should  (if  duly  signed  and  executed,  and  in  other 
respects  duly  attested)  be  from  the  date  thereof,  and  so  as  to  establish 
derivative  tities^  if  any,  of  the  same  validity  and  effect,  and  no 
other,  at  law  and  in  equity,  and  proveable  in  like  manner  as  if  a 
memorandum  of  attestation  of  signature,  or  being  under  hand,  had 
been  subscribed  by  the  witness  or  witnesses  thereto,  and  the  attesta- 
tion of  the  witness  or  witnesses  thereto,  expressing  the  fact  of 
sealing,  or  of  sealing  and  delivery,  without  expressing  tiie  fact  of 
signing  or  any  other  form  of  attestation,  should  not  exclude  the 
proof  or  the  presumption  of  signature. 

And  it  was  enacted,  that  the  act  should  extend  and  be  construed 
to  extend  to  all  deeds  and  other  instruments  already  made  in  exercise 

(0  H.  Sugd.  Willftf  20;  Sugd.  H.  of  L.  (m)  54  Geo.  3,  c.   168— Mr.  Prestou's 

Cases,  495,  496.  Act. 
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of  powers,  authorities,  and  trusts,  of  sale,  exchange,  partition,  selec- 
tion, nomination,  discretion,  leasing,  jointuring,  raising  portions,  and 
other  charges,  and  for  appointing  new  trustees,  and  other  powers, 
authorities  and  trusts  whatsoever,  or  made  for  evidencing  assent, 
consent,  request,  direction,  or  any  other  like  circumstance,  in 
reference  to  the  execution  of  any  such  powers,  authorities,  or 
trusts. 

But  it  is  provided,  that  the  act  should  not  extend  to  revive  or  give 
effect  to  any  appointment,  revocation  or  other  assurance  theretofore 
made,  as  far  as  the  same  had  been  avoided  by  entry  or  claim,  or  by 
suit  at  law  or  in  equity,  or  by  any  other  legal  or  equitable  means 
whatsoever :  nor  should  the  act  affect  or  prejudice  any  suit  at  law  or 
in  equity,  then  depending,  for  avoiding  any  deed  or  other  instrument 
of  appointment,  revocation,  or  assurance. 

And  lastly,  the  act  does  not  extend  to  affect  any  question  respecting 
any  instrument  not  within  the  provisions  of  the  act,  and  which 
might  want  any  formality  in  the  attestation  of  any  witness  or  wit- 
nesses thereto. 

M,  The  above  act,  which  it  will  be  observed  was  passed  after  the 
decisions  were  pronounced  in  Wright  and  Wakeford,  and  Doe  and 
Peach,  still  treated  the  points  as  only  doubtful,  and  it  recognised 
tlie  established  practice  in  these  cases  to  be,  to  express  the  facts  of 
sealing  and  delivery  only  in  the  memorandum  of  attestation.  But 
in  Doe  v.  Burdett  the  Court  observed,  that  if  cases  similar  to  Wright 
V,  Wakeford  and  the  other  cases  were  now  to  be  considered,  the  act 
of  54  Geo.  3  might  be  contended  to  operate  as  a  legislative  declara- 
tion that  those  cases  were  rightly  decided  (n). 

35«  It  is  much  to  be  regretted  that  the  measure  was  not  made  at 
once  a  complete  remedy  for  the  evil  which  it  professed  to  cure.  Every 
sound'  principle  of  legislation  required  that  the  act  should  be  pros- 
pective. The  act,  however,  was  limited  in  its  [jrogress  through 
parliament  to  a  retrospective  operation.  The  question,  therefore, 
still  frequently  occurred  in  regard  to  future  executions  of  powers  (o). 
The  amendments  in  the  act,  in  its  progress  through  the  Lords^ 
appear  to  have  been  made  without  sufficient  consideration.  In  point 
of  fact,  the  preamble,  as  amended,  never  once  hits  the  case  upon 
which  the  doubt  hinged,  but  throughout  states  a  case  upon  which  no 
doubt  was  entertained.  The  doubt  was  not  whether  powers  re^ 
quired  to  be  executed  by  deeds  signed  would  be  well  executed 
where  the  attestation  only  expresses  the  fapts  of  sealing  .an(} 
delivery ;  but  whether  such  powers  would  be  well  executed  where 
they  were  required  to  be  executed  by  deeds  segued  azid  uttered  by 
witnesses. 

(»)  4  Adol.  k  £11.  II,  12.  .  (q)  See  7  Scolit,  N.  R.  IIS. 

Q3 


246  OF   THE   MODE  IN  WHICH  THE  [CH.  7.  8.  4. 

36.  In  Hougliam  v.  Sandys  (p),  the  Vice-chancellor  obBerred^  that 
the  act  of  54  Geo.  3^  was  intended  to  be  a  remedial  act»  for  the  purpose 
of  obviating  doubts  which  had  arisen,  and  the  act  itself  expresses  that 
it  is  expedient  that  the  titles  of  purchasers  and  other  persons  should 
not  be  disturbed.  Now  by  **  purchasers^  were  meant  here^  as  he 
conceived,  persons  who  purchased  by  paying  a  valuable  consideration, 
and  the  words  *^  other  persons*'  mean  all  other  persons,  volunteers 
or  others,  who  maybe  interested  in  such  instruments;  and  it  is  more 
likely  that  that  was  the  construction,  because  this  question  as  often 
arose  in  the  case  of  voluntary  appointments  under  family  settiements 
and  merely  family  instruments,  as  under  instruments  by  means  of 
which  a  purchaser  for  a  valuable  consideration  ia  to  derive  a  titlcr 
It  appeared  to  him,  therefore,  that  volunteers  were  meant  to  be 
protected  by  this  statute,  as  completely  as  purchasers  for  a  valuable 
consideration. 

37.  Upon  the  third  section  of  that  act  the  learned  Judge  observed, 
that  the  terms  "  entry  or  claim"  were,  he  presmned,  meant  to  apply 
to  the  case  of  a  legal  entry  and  of  a  legal  claim.  The  terms  ^  suit  at  law 
and  in  equity  '*  explain  tiiemselves.  Last  of  all  come  these  general 
words,  "  or  by  any  otiier  legal  or  equitable  means  whatsoever.  •*  And 
without  doubt  tiiere  were  legal  means,  and  certainly  there  might  be 
equitable  means,  which  would  have  the  effect  of  avoiding  an  instru- 
ment which  was  defective  in  regard  to  the  attestation. 

38.  In  the  case  before  the  learned  Judge  it  was  contended,  tiiat 
the  defect  was  not  remedied  by  the  act,  because  tiie  course  of  dealing 
with  the  trust  property  (which  had  been  sold  under  a  power  of  sale 
in  the  settiement)  was  such  as  to  show  that  the  appointment  had 
been  abandoned  or  treated  as  a  nullity  by  the  parties.  The  Vice- 
chancellor  was  of  opinion  that  the  appointment  was  a  subristing  in- 
strument, and  entitied  to  the  protection  of  the  statute.  He  observed, 
that  the  question  was  whether  there  had  been  '*  any  other  legal  or 
equitable  means  ^  (for  entry  there  oould  not  be,  and  claim  tiiere  was 
none,  nor  was  there  either  a  suit  at  law  or  in  equity)  by  which  tihis 
instrument  had  been  avoided*  Avoidance  of  the  instrument  for  the 
purpose  of  making  it  null,  was  quite  a  different  thing  from  so  dealing 
with  the  fund  or  a  portion  of  the  Aind  which  is  the  subject  of  the 
instrument,  as  to  withdraw  it  from  the  operation  of  the  instrument, 
because  the  instrument  would  have  remained  perfectiy  valid  if  a 
portion  of  the  fund  had  been  altogether  withdrawn  from  it  by  the 
acts  of  strangers.  Supposing  that  the  lands  in  settiement  had  not 
been  sold,  and  the  titie  of  the  settiors  had  been  bad  as  to  a  portion 
of  those  lands,  and  they  had  been  evicted ;  without  doubt  that  would 
h^y^  i^voided  the  instrument  in  a  sense,  for  it  would  havQ  witbdnvwQ 
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part  of  the  estate  on  which  the  instrument  was  to  operate,  yet  the 
operation  of  the  instrument  would  have  remained  unaffected  as  to  the 
remainder. 

39.  All  difficulties  were,  it  is  hoped,  obviated  by  the  recent  legisla- 
tive provision  before  referred  to,  whereby  a  deed  thereafter  executed  in 
the  presence  of,  and  attested  by  two  witnesses,  in  the  common  form, 
is  made  a  valid  execution  of  a  power  by  deed  or  by  any  instrument  in 
writing,  not  testamentary,  notwithstanding  additional  or  other  forms 
of  execution  and  attestation  or  solemnity  shall  have  been  expressly 
required.  But,  as  we  have  seen,  this  does  not  defeat  any  direction 
as  to  consent,  or  as  to  any  act  to  be  performed  having  no  relation 
to  the  mode  of  executing  and  attesting  the  instrument.  And  the  donee 
may  still  execute  the  power  conformably  to  the  power  by  writing,  or 
otherwise  than  by  an  instrument  executed  and  attested  as  an  ordinary 
deed,  and  to  any  such  execution  this  provision  will  not  extend  {q). 


40.  It  is  usual  in  powers  to  say  that  they  may  be  executed  in  the 
presence  of  a  given  number  of  witnesses,  or  more,  but  this  is  uxmeces* 
sary :  no  objection  can  be  raised  to  the  deed  executing  the  power, 
although  it  is  attested  by  a  greater  number  of  witnesses  than  was  in 
strictness  necessary. 

41.  It  is  clear  diat  where  an  instrument  executing  a  power  is  re- 
quired to  be  executed  in  the  presence  of  two  or  more  witnesses,  and 
nothing  is  said  about  their  attesting  the  execution,  the  power  will  be 
duly  executed,  although  the  witnesses  do  not  subscribe  the  attesta* 
tion  indorsed,  or  some  of  them  do,  and  others  do  not  This  was  de- 
cided in  the  case  of  Sayle  and  Freeland  (r).  And,  by  analogy  to  the 
decisions  upon  the  statute  of  frauds,  it  would  seem  that  in  the 
absence  of  an  express  requisition  that  the  witnesses  shall  all  attest 
the  instrument  at  the  same  time,  they  may  attest  it  at  different 
times  {$) :  but  that  was  one  of  the  two  objections  in  Simeon  v. 
Simeon,  and  the  Court,  without  saying  more,  held  that  the  execution 
was  invalid  (t). 

42.  It  has  been  decided,  that  under  the  provisions  of  the  statute  of 
frauds,  a  blind  man's  will  need  not  be  read  pver  to  him  in  the  pre- 
sence of  the  attesting  witnesses.  This  decision  would  apply  to  a 
similar  case  under  a  power  (u).  The  Act  of  1  Yict  c  26^  it  has 
been  observed,  does  not  disturb  the  general  law  as  to  a  blind  man's 
wilL  A  blind  man  must,  as  far  as  his  want  of  sight  wiU  permit  him, 
comply  with  the  directions  of  the  statute.     He  must  tiierefore  sign 

(q)  S2  &  23  Vict,  c  96,  8.  12.    Royal  Jones  v.  Lake,  2  Atk.  176,  n. ;  Grayson  v. 

aaaent,  13th  Augnat  1S59.  Atkinson,  2  Ves.  4M ;  Ellis  v.  Smith,  1  Ves. 

(r)  2  Ventr.  955;  2  Cb.  Rep.  110;  1  Eq.  Jun.  11.    See  3 Cha.  Ca.  82,  GO. 

Ca.  Abr.  345.  (0  ^  Sim.  555.    Vide  ntpra,  p.  234. 

(«)  Cook  V.  Parsons,  Prec.  Cha.  184;  (u)  Longchampv.Fisb,  2  New  Rep.  415; 

Lodge  V,  Jennings,  Gilb.  Kq.  Rep.  255 ;  Helling's  case,  1  Robert.  753. 

<J4 
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or  acknowledge  his  signature^  or  (if  the  will  is  signed  for  him  by 
some  other  person  in  his  presence,  and  by  his  direction)  the  signature 
of  his  delegate,  to  the  two  witnesses  present  at  the  same  time,  and 
they  must  sign  in  his  presence;  and  although  if  they  are  in  the  same 
room  with  him  he  cannot  see  them,  yet  as  there  is  no  exception  in 
favour  of  a  blind  man's  will,  they  must  sign  where,  if  he  enjoyed  the 
organs  of  sight,  he  could  see  them.  But  the  will  need  not  be  read 
over  to  him  in  the  presence  of  the  witnesses,  although  in  such  a  case 
stronger  evidence  would  be  required  than  the  mere  attestation  of 
signature  (x). 

43.  Where  trusts  are  raised  with  a  power  of  revocation  in  the  set- 
tlor, the  settlement  will  not  be  defeated  by  the  mere  act  of  the 
trustee  reconveying  to  the  settlor;  to  effectuate  a  revocation  the 
terms  of  the  power  must  be  complied  with,  although  the  settlement 
was  merely  voluntary  (y). 

44.  It  is  here  material  to  observe,  that,  generally  speaking,  every 
formality  required  to  the  execution  of  the  power,  must  be  perfected 
in  the  lifetime  of  the  donee  of  the  power,  although  it  is  external,  or 
dehors  the  deed.  Thus,  in  Hawkins  v.  Kemp,  where  the  deed  was 
required  by  the  power  to  be  enrolled,  the  deed  in  the  body  of  it  ex- 
pressed that  it  was  intended  to  be  enrolled,  but  it  was  not  enrolled 
till  after  his  death.  It  was  insisted,  that  the  enrolment  would  make 
the  deed  good  by  relation,  and  that  there  was  nothing  personal  in  it; 
but  the  Court,  in  an  elaborate  judgment,  held,  that  the  enrolment 
could  not  be  made  against  the  consent  of  the  donee  of  the  power,  and 
must  of  necessity  be  made  during  his  life,  as  it  was  one  of  the  cir- 
cumstances required  to  the  due  execution  of  the  power*  The  Chief 
Justice  observed,  that  the  question  was  not  so  properly  a  question  of 
relation^  as  whether  the  enrolment  could  have  any  effect  toithout  the 
donee^s  authdrityy  which  necessarily  determined  with  his  life  (z). 

45.  In  Wright  v.  Wakeford,  and  Doe  v.  Peach,  it  was  held  that 
the  attestation  could  not  be  amended  after  the  death  of  the  party 
executing  the  power.  It  is  said  that  the  general  opinion  is  that  this 
may  be  done  in  the  lifetime  of  the  appointor  and  appointee,  and  before 
any  circumstance  has  taken  place  by  which  a  change  has  been  made 
in  the  circumstances  of  the  title ;  for  instance,  before  the  power  has 
been  released,  determined,  extinguished,  or  the  like.  For  the  power 
is  to  be  considered  as  not  executed  till  the  moment  when  the  attestar 
tion  is  complete  {a) ;  but  it  is  admitted  that  the  opinion  expressed  by 
Lord  Eldon  and  the  three  puisne  Judges  in  Wright  v.  Wakeford, 
was  that  the  attestation  must  be  a  contemporaneous  act,  so  as  to  make 
a  part  of  the  traneaction,  and  not  an  attestation  written  at  a  distance 

(x)  H.  6ugd.  Wills,  138.  (z)  3  East,  410;  aod  see  Digges's  cttM, 

{y)  Ellison  v.  Ellison,  6  Ves.  656;  Rfifth       1  Rep.  173. 
V,  Seymour,  4  Kuss.  363.  (a)  1  Prest.  Abstr.  278. 
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of  time  after  the  parties  have  executed  (A).  Lord  Eldon  put  his 
opinion^  that  a  subsequent  attestation  would  not  do,  upon  the  ground 
that  where  a  deed  of  this  sort  gives  a  power,  the  execution  of  that 
power  is  a  limitation  of  a  use,  and  unless  the  use  rises  at  the  time 
when  the  power  is  executed,  upon  ordinary  principles  it  cannot  arise 
at  all.  Mansfield,  C.  J.,  said  he  knew  of  no  rule  or  case  which  re- 
quires that  the  attestation  should  be  immediately  written  at  the  time 
of  the  execution  of  the  instrument,  or  written  any  particular  time 
after  its  execution ;  and  therefore  so  long  as  the  witnesses  live  and 
remember  the  transaction,  they  might,  he  thought,  properly  write  or 
sign  their  attestation.  He  also  thought  the  death  of  the  party  whose 
act  they  were  to  attest  not  materiaL  The  three  other  Judges,  how- 
ever, entertained  a  contrary  opinion,  which  they  expressed  generally, 
although  in  the  case  before  them  the  party  died  before  the  attestation 
was  corrected.  Lord  EUenborough,  in  the  later  case  of  Doe  and 
Peach,  confined  himself  to  the  case  before  him,  where  also  the  party 
had  died  before  the  re-attestation.  He  observed  that  the  Court 
thought  the  defect  was  not  cured  by  the  second  attestation,  made 
after  the  death  of  one  of  the  parties.  It  was  not  necessary  to  enter 
into  the  question  at  what  precise  time  an  attestation  must  be  made  ; 
but  it  seemed  difficult,  if  not  impossible,  to  say  that  an  attestation 
subsequent  to  the  death  of  any  one  of  the  parties  should  give  an  ope- 
ration to  their  act  which  it  had  not  during  the  life  of  the  parties. 
And  upon  this  point  Wright  and  Wakeford  was  an  authority. 

The  point,  therefore,  is  still  open,  and  the  general  opinion  above 
referred  to  is  entitled  to  great  consideration ;  but  it  would  be  unsafe 
to  rely  upon  it  after  the  opinions  expressed  upon  the  point,  which  is 
one  of  great  nicety.  The  real  difficulty,  where  the  parties  are  living, 
is  that  stated  by  Lord  Eldon :  but  that  view  of  the  case  has  not  yet 
been  fully  considered.  The  act  of  the  22  &  23  Vict.,  z.  35,  before 
referred  to,  will  probably  prevent  this  point  from  again  arising,  for 
now  the  common  form  of  attestation  will  not  require  to  be  amended. 

46.  In  Greenham  v.  Gibbeson  (c),  where  the  consent  of  the  trus- 
tees of  a  term  was  required  to  the  exercise  by  the  settlor  of  a  power 
of  substitution  of  other  property  in  lieu  of  that  in  the  settlement,  the 
Court  held  that  there  had  been  no  valid  execution  of  the  power,  on 
the  ground  that  there  was  no  consent  by  both  the  trustees  previous 
to  or  at  the  time  of  the  intended  execution  of  the  power. 

47.  In  Hume  v.  Bundell  (<f),  a  wUl*  was  prepared,  which  purported 
expressly  to  exercise  a  power,  which  was  required  to  be  executed  in 
the  presence  of  three  witnesses,  but  the  will  was  not  even  executed. 
By  a  codicil,  executed  in  the  manner  required  by  the  power,  the 

(6)  17  Ve8.457;  4  Taunt  226;  and  see      106. 
2  Mao.  &  Selw.  582.  (d)  Q  Madd.  331. 

.{c)  Infra,  10  Bing.  363 ;  4  Moo.  Sc  Scott, 
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testator  referred  to  the  "paper  purporting  to  be  his  will,  but  not 
signed,  which  would  explain  all  his  affairs.  Both  the  instruments 
were  proved  in  the  Ecclesiastical  Court.  The  Vice-Chancellor  of 
course  held  that  the  first  instrument  in  itself  could  have  no  opera- 
tion ;  but  he  was  disposed  to  think  that  the  will  was,  bj  the  reference 
to  it  in  the  codicil,  made  part  of  the  codicil,  and  was  to  be  considered 
as  substantiallj  signed  bj  the  testator  in  the  presence  of  and  attested 
bj  the  witnesses  who  attested  the  codicil.  This  was  before  the  1 
Vict.  c.  26. 


SECTION  V. 


OP  TENDER  AND  CONSENT  REQUIRED  TO  THE  EXECUTION 

OF  POWERS. 


I .  Tender  under  different  powers, 

3.  Evidence  of  tender, 

4.  Whut  is  a  compliance  as  to  time  and 

place, 

6.  To  whom  it  may  be  nutde. 

7*  Consent  of  a  third  person, 

8.  Power  gone  tf  he  die, 

Poioer  to  several  does   not  survive. 
Intention, 


sS 

10.  > 

II.  J 


12.  Heirs  substituted  by  construction. 


15.  > 
17  J 


Consent  should  be  given  as  part  of 
transaction. 


is*  Power  to  consent  cannot  be  d^degated, 

19.  Subsequent    consent  invalid:   Second 

marriage. 

20.  Not  a  breach  of  trust  to  consent  to  a 

revocation, 

21.  Trustee  to  consent  not  controlled  by 

court, 

22.  Unless  he  submit  to  act  as  court  direct. 

23.  One  consent  sufficient :  fraudulent  con- 

sent bad, 

24.  Power   qf  protector    under  recovery 

act, 
27.  Loss  of  deed  containing  the  power. 


1.  I  PROCEED  to  consider  the  conditions  required  not  relating  to 
the  instrument. 

2.  Where  a  man  has,  under  distinct  settlements,  distinct  powers 
to  appoint  new  uses,  or  to  revoke  the  old  uses,  of  two  distinct 
estates,  on  tender  upon  each  appointment  or  revocation  of  any  given 
sum  of  money,  as  5«.,  and  he  tender  one  sum  of  5«.  only,  and  then 
exercise  both  powers,  the  execution  of  both  will  be  deemed  void, 
although  the  two  estates  were  settled  to  the  same  uses,  and  the  ten- 
ders were  to  be  made  to  the  same  persons  (a) ;  but  it  seems  to  have 

{a)  Gresham'tf  case  (I),  Dy.  372  a,  p.  9;  1  Leon. ;  9  Rep.  106  b;  Mo.  261. 


(I)  This  case  is  difTerently  stated  in  Moore.  It  is  there  stated,  that  each  of  the  powers 
required  a  tender  of  10«.,  and  that  the  donee  actually  tendered  80«.;  but  the  doubt  waa, 
whether  a  tender  of  the  two  sums  in  one  entire  sum  would  do.  Dyer,  Leonard,  and  Coke, 
howcTer,  state  the  case  as  In  the  text. 
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been  thought,  that  where  the  powers  require  the  performance  of  any- 
other  act  than  the  payment  of  the  moneys  the  perfonnance  of  one 
eingle  act  would  be  sufficient  (6).  It  is  evident  that  no  general  rule 
can  be  laid  down  on  this  subject.  If,  indeed,  a  man  have  several 
distinct  powers  of  revocation  over  different  estates,  upon  riding  to 
York,  the  performing  the  journey  once  may  well  extend  to  all  the 
powers.  But  if  the  conditions  were,  that  he  should  provide  a  gown 
for  some  poor  woman,  several  distinct  gifts  would  evidently  be  requi- 
site ;  this,  however,  it  may  be  said,  is  money's  worth. 

3.  Where  a  tender  of  a  sum  of  money  is  required  to  the  valid 
execution  of  a  power,  it  is  highly  desirable  that  the  fact  of  the  tender 
should  be  stated  in  the  deed  executing  the  power,  and  that  the  per- 
son to  whom  the  tender  is  made  should  acknowledge  it  by  endorse- 
ment on  the  deed ;  for  although  the  fact  may  be  proved  by  parol 
evidence,  yet  in  some  cases  it  might  be  difficult  to  establish  it  to  the 
satisfaction  of  a  jury  (c).  The  practice,  however,  of  requiring  money 
to  be  tendered  is  now  become  obsolete,  but  the  observation  applies 
with  equal  force  to  every  other  external  circumstance  required  to  the 
execution  of  a  power. 

4.  Although  money  is  required  to  be  tendered  at  a  particular 
flacBy  yet  a  tender  in  the  absence  of  the  person  to  whom  it  ought  to 
be  made,  and  without  notice  having  been  given  to  him  of  the  time 
when  the  tender  would  be  made,  is  void  (<f ).  But  where  a  certain 
place  and  day  is  limited  for  the  tender,  the  person  to  whom  it  is  to 
be  made  must  attend  at  his  peril  (e).  Where  no  time  is  limited, 
notice  ought  to  be  given  to  the  person  by  whom  the  tender  is  to  be 
received,  that  it  will  be  made  at  such  a  time,  and  he  should  be 
required  to  be  there  to  receive  it ;  and  then,  if  at  the  time  appointed 
a  tender  be  made,  although  he  absent  himself,  it  is  a  good  perform^ 
ance  of  the  proviso  (y). 

5.  But  although  the  tender  is  required  to  be  made  at  a  given 
place,  yet  it  seems  that  a  tender  at  any  other  place,  and  an  accept- 
ance of  it  by  the  person  to  whom  it  is  to  be  made,  will  be  valid  even 
at  law  (^),  unless  the  tender  is  to  be  made  to  a  stranger,  and  not  to  a 
privy  to  the  deed ;  in  which  case  it  seems  that  the  strict  letter  of  the 
condition  must  be  complied  with  (A). 

6.  Where  a  tender' is  required  to  be  made  to  a  man  or  his  heirs,  if 
he  die,  leaving  an  infant  heir,  the  tender  may  be  made  to  the  infant, 
of  whatever  age  he  may  be.  And  although  the  infant  be  a  female, 
and  the  wife  of  the  deceased  be  enciente  at  her  husband's  death,  and 

(6)  See  Dy.  872  b.  and  see  3  Cha.  Cs.  67. 

(c)  See  Arundel  v,  Phllpot,  3  Cha.  Ca.  70.  (/)  8  Rep.  92  b. 

lOS,  cited  2  Vera.  69;  Lock  v.  Norborne,  (g)  Thorne  v.  Newman,  2  Cha.  Rep.  S7; 

3  Mod.  141.  and  see  3  Cha.  Ca.  68.  108. 

(<0  Lady  Borg's  case,  Mo.  602.  (A)  See  3  Cha.  Ca.  08, 

{0)  ^orrou^h's  case,  Dy.  3^  a,  pi.  32 ; 
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should  afterwards  be  delivered  of  a  son,  yet  that  will  not  inyalidate 
the  prior  tender  to  the  daughter,  who  was  heir  pro  tempore.  Where 
the  tender  is  required  to  be  made  to  a  man  or  his  assignsy  and  the 
estate  is  limited  to  him  and  his  heirsy  the  heir  is  the  proper  person  to 
receive  the  tender.  These  three  points  appear  to  have  been  decided 
in  Allen's  case  in  Curia  Wardorumy  in  the  1 1th  of  Jac.  1  (t). 

7.  Where  the  consent  of  any  person  is  required  to  the  execution 
of  the  power,  that,  like  every  other  condition,  must  be  strictly  com- 
plied with  (k) ;  but  a  consent  required  to  a  sale  may  in  effect  be 
given  by  joining  in  a  deed  which  may  lead  to  a  sale  (/). 

8.  And  if  the  person  whose  consent  is  necessary,  die  before  the 
execution  of  the  power,  and  without  having  assented,  the  power  is 
gone,  although  his  death  was  the  act  of  God  (m).  So  where  the 
consent  of  several  persons  is  required,  the  death  of  one  of  them  de- 
stroys the  power,  for  the  consent  of  the  survivors  will  not  satisfy  the 
words  of  the  power  (n). 

9^  In  Mansell  v.  Mansell  (o),  it  was  argued  that  by  the  death  of  the 
party  to  consent  to  the  exercise  of  a  power  of  jointuring,  the  power 
became  absolute.  Wilmot  said  he  would  consider  this  as  a  mere 
legal  question,  uninfluenced  by  any  apparent  or  declared  intention 
either  way.  It  is  said  that  the  power  vests  upon  the  testator's  death, 
and  that  whenever  there  is  a  vesting,  whatever  happens  to  defeat  it 
afterwards  is  a  condition  subsequent,  and  if  that  becomes  impossible 
by  the  act  of  God,  that  the  estate  or  interest  vested  becomes  abso- 
lute. Something  does  vest  upon  the  testator's  death :  a  power  to  be 
exercised  infuturo  upon  a  precedent  condition  or  a  contingency,  the 
same  as  vests  in  devisee  of  estates  upon  condition,  not  the  estate 
itself,  but  a  right  to  have  the  estate  when  the  condition  is  performed. 
Where  an  estate  vests  and  is  executed,  it  gives  an  immediate  right  to 
the  rents  and  profits,  which  shall  not  be  taken  away  by  a  condition 
becoming  impossible;  but  all  powers  are  executory,  and  vest  no 
estate  in  any  body  till  they  are  executed.  The  power  in  itself  is  a 
mere  incorporeal  right,  and  whilst  it  remains  incapable  of  being 
exercised,  it  is  to  every  intent  and  purpose  the  same  as  if  it  did  not 
exist  at  all ;  and  wherever  a  fact  is  to  happen  before  it  can  be  exer- 
cised, that  fact  must  be  in  the  nature  of  a  condition  precedent; 
whatever  must  happen  before  it  can  be  executed  must  precede  it ; 
the  time  of  exercising  the  power  is  the  only  point  of  time  to  be  con- 
sidered, whether  the  condition  is  precedent  or  subsequent.     He  had 

(i)  Ley,  67.  see  Mansell  v.  MaoBell,  Wilm.  S6. 

(Jt)  Sympson  v.  Hornsby,  Prec.  Cha.  463;  (n)  Atwatere  v.  Birt,  Cro.  EUz.  866;  S. 

TideMfpro.  C,  Noy,  38,  nom.  Alwaters  v.  Bird,  vide 

(I)  Monteflore  v.  Browne,  7  H.  of  L.  Cas.  supra,  p.  126 ;  and  so,  of  course,  as  to  powers 

241 .  of  reTOcation,  Monteflore  v.  Browne,  7  H.  of 

(ni)  Danne  v.  Annas,  Dy.  219,  pL  8;  L.  Cas.  241. 

Fraukelen's  case.  Mo.  62,  pi.  172,  cited ;  and  (o)  Wilm.  notes,  36 ;  infra,  pi.  12. 
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no  idea  of  a  condition  subsequent  to  the  execution  of  a  power.     An 
estate  derived  under  the  execution  of  a  power  may  be  defeasible  by 
a  condition  subsequent.     But  before  a  power  starts  from  its  state  of 
inactivity,  whilst  it  is  incapable  of  being  executed,  it  does  not  exist : 
where  the  event  happens,  and  it  exists  and  is  executed,  there  is  an 
end  of  its  existence,  and  no  subsequent  condition  can  unexecute  the 
power  and  determine  the  existence  of  what  does  not  exist.     The 
trustees'  approbation  was  a  condition  precedent  to  the  existence  of 
this  power.      His  appointment  without  their  approbation   was  as 
ineffectual  as  their  approbation  without  his  appointment.      They 
must  both  concur  to  the  animation  of  this  jointure :  he  could  no  more 
execute  this  power  after  they  were  dead,  than  he  could  whilst  they 
lived  and  withheld  their  consent.     It  had  been  said  that  the  exe- 
cution of  this  power  devests  nothing.     It  postponed  the  remainder. 
If  the  words  "  if  living  "  had  been  added,  they  would  not,  he  thought, 
have  varied  the  case ;  at  least  they  would  vary  it  no  more  than  what 
was  expressed:  they  could  not  consent  if  they  were  not  ali^. — 
Powers  of  revocation  are  often  given  in  marriage  settlements,  with 
consent  of  trustees ;  but  it  was  never  apprehended  that  when  the 
trustees  were  dead  the  tenant  for  life  might  revoke  all  the  uses  of  the 
settlement.     It  was  in  the  power  of  the  giver  to  modify  the  gift  as 
he  pleased,  and  the  donee  must  take  it  as  it  was  given  to  him ;  and 
if  he  cannot  have  it  in  that  manner,  he  cannot  have  it  at  all. — The 
true  way  of  considering  this  question  was  to  take  it  as  a  description 
and  designation  to  take.     All  powers  arise  out  of  the  old  fee,  and 
when  executed  operate  by  the  statute  of  uses,  and  are  equivalent  to 
a  limitation  inserted  in  the  deed  containing  the  power ;  the  party  is 
in  by  the  giver  of  the  power.     The  same  as  if  devised  to  son  for  life, 
remainder  to  such  woman  as  he  shall  marry,  with  the  consent  of  A 
and  B.     She  must  bring  herself  within  the  description  in  order  to 
take. 

10.  Nor  will  the  consent  of  the  survivors  be  valid,  although  the 
deceased  trustee  lost  his  life  by  the  award  of  the  law,  as  if  he  were 
attainted  and  executed  (/?).  But  where  the  intention  can  be  collected 
from  the  settlement  that  the  person  named  personally  during  his  life- 
time should  have  control  over  a  marriage,  but  not  that  no  marriage 
shQuld  be  had  if  such  consent  was  unattainable,  the  death  of  the  per- 
son whose  consent  was  required  before  the  marriage  will  enable  the 
party  to  marry  without  consent,  and  the  Court  will  struggle  with 
technical  words  to  effectuate  the  intention  (^). 

11.  The  intention  of  the  parties  will  be  observed,  however  in- 
formally it  be  expressed.  Therefore,  where  a  power  of  revocation 
was  given  in  a  marriage  settlement  to  two  persons,  with  the  consent 
of  their  wives,  if  they  or  either  of  them  were  then  living,  a  revoca- 

(l?)  Butler  r.  Bray,  Dy.  J89  b;  Wilm.  56.        (q)  Green  v.  Green,  2  Jo.  &  Lot.  520. 
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tion,  with  the  consent  of  the  surviying  wife,  was  held  sufficient^ 
although  the  power  did  not  expressly  say  that  the  consent  of  the 
survivor  should  be  valid  (r). 

12.  And  in  one  case,  where  after  a  devise  of  his  lands  to  his  wife 
in  fee,  the  testator  declared  that  she  should  be  directed  and  governed 
by  A  and  By  and  their  heirs,  in  the  management  of  her  concerns, 
whom  he  appointed  his  trustees  to  act  for  her  and  his  children's  in- 
terest, as  thereinafter  mentioned,  viz.  after  his  wife's  decease,  he 
gave  all  his  said  lands  to  his  son  (who,  it  appears,  was  improvident,) 
for  life,  and  that  he  should  be  capable,  with  the  consent  of  his  trustees ^ 
both  of  whom  were  of  an  advanced  age,  to  settle  a  jointure  on  the 
woman  they  agree  to,  in  writing,  he  should  marry,  the  Court  appears 
to  have  been  of  opinion,  that  in  favour  of  the  intention  the  consent 
of  the  heirs  of  the  trustees  would  be  valid ;  and  that  the  will  was  to 
be  read  as  if  he  sidd  ^^  with  the  consent  of  the  trustees  and  their 
heirs ; "  and  as  the  persons  were  several,  and  the  consent  was  per* 
son|^,  they  thought  the  expression  would  be  equivalent  to  saying 
**  with  consent  of  both  while  they  live,  but  when  one  die,  that  con- 
sent shall  devolve  upon  his  heir ;  the  heir  of  the  dead  trustee  shall 
consent,  as  well  as  the  surviving  trustee :  one  may  abuse  the  power ; 
I  will  supply  the  loss  of  one  by  his  heirs,  and  the  loss  of  both  by  the 
heirs  of  both  («)."  It  was  not,  however,  necessary  to  decide  either 
of  these  points. 

13.  In  Hewett  t^.  Hewett  (J)  the  testator  devised  his  estates  to 
four  persons  and  their  heirs,  to  uses  in  strict  settlement,  and  declared 
that  the  tenants  for  life  should  have  power  to  fell  such  trees  and 
woods  when  in  possession  as  his  said  four  devisees  to  uses,  (naming 
them,)  or  the  survivors  or  survivor  of  them,  should  assign,  allow  of, 
or  direct,  by  writing  imder  their  hand.  All  the  trustees  died,  and 
Lord  Northington  was  of  opinion  that  the  trustees  were  appointed  as 
supervisors  only  to  prevent  destruction  in  the  tenants  for  life  to  the 
inheritance.  He  thought  the  trustees  were  not  intended  to  have  an 
arbitrary  volition,  and  that  the  trust  was  intended  to  be  co-extensive 
with  the  estates  for  life ;  and  as  both  depended  on  the  contingencies 
of  life,  the  will  to  have  effectuated  that  intention,  should  have  added 
the  heirs  of  the  survivor.  The  omission  of  that  was  a  mistake,  and 
as  such,  he  thought,  ought  to  be  rectified  in  equity.  He  relied  also 
upon  a  like  mistake  in  another  clause  in  the  will.  He  considered  it 
rather  a  power  to  fell,  upon  condition  the  trustees  allow  of  the  timber 
proposed  to  be  felled,  and  when  that  condition  becomes  impossible 
by  the  act  of  God,  it  would  be  either  pure  at  law,  which  was  cer- 

(r)  Sa^il  V.  Stirling,  Shep.  Touch.  520 ;  Hewit  v  Hewit,  Ambl.  50S  ;  Townsend  v. 

S.  C,  2  Ro.  178,  Dom.  Gardner  v.  Saviil;  Wilsoii,  1  Barn.  &  Aid.  008,  mproy  13S« 

Byam  v.  Byam,  19  Dear.  58.  (0  2  Eden,  332 ;  Ambl.  508« 

(jb)  ManaeU  v.  Mantell,  Wilm.  80;  and  see 
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tainly  not  the  intent,  or  the  power  would  be  gone  while  the  estate  to 
which  it  was  annexed  remained,  and  which^  he  thought,  could  not 
possibly  be  the  intent  either.  He,  however,  preserved  a  check,  and 
allowed  the  mature  timber  to  be  cut,  with  the  approbation  of  the 
Master.  This  case  must  be  considered  to  depend  upon  the  con- 
struction of  the  will,  from  which  the  testator's  intent  was  collected 
that  the  power  should  endure  as  long  as  the  estate. 

14.  In  Lord  Mordaunt  v.  Lord  Peterborough  (u),  the  latter 
had  a  power  of  revocation,  with  the  consent  of  the  Countess,  in 
writing.  She  was  a  party  to  the  deed,  which  was  necessary  in  order 
to  save  her  jointure,  and  she  sealed  it ;  but  the  conveyance  was  not 
said  to  be  by  her  assent,  nor  was  any  mention  made  of  it  in  any  other 
clause ;  and  the  Court  conceived  this  not  to  be  a  sufficient  revoca^ 
lion.  The  point,  however,  did  not  call  for  a  decision ;  but  this  case 
enforces  the  necessity  of  stating  accurately  in  the  deed  executing 
the  power  the  compliance  with  every  circumstance  imposed  on  the 
execution  of  it. 

15.  The  consent  required  to  the  exercise  of  a  power  should  there- 
fore be  so  given  as  to  fonn  part  of  the  same  transaction:  it  is  of 
course  not  necessary  that  the  consenting  party  should  execute  before 
or  at  the  same  time  with  the  party  exercising  the  power.  In  an  early 
case,  already  cited  (x),  where  one  devised  his  lands  to  his  wife  for 
life,  the  remainder  to  his  son  in  tail,  and  if  his  son  dieth  without 
issue  that  his  executors  shall  sell  the  land,  by  the  advice  of  A  and  By 
and  A  dies  in  the  life  of  the  son,  the  sale  after  the  death  of  A  is  not 
good ;  but  it  was  said  that  if  A  had  assented  in  his  lifetime  it  had 
been  good  (y).  As  a  general  rule,  however,  it  must  be  considered 
that  all  the  acts  required  to  the  due  execution  of  a  power  must 
at  all  ev^ts  be  completed  in  the  lifetime  of  the  person  exe- 
cuting it. 

16.  In  a  case,  where  a  power  of  substituting  one  security  for 
another  was  given,  with  the  consent  of  the  trustees  in  the  settlement, 
it  was  held  that  they  must  all  consent  previously  to  or  at  the  time  of 
the  intended  execution  of  the  power,  in  order  to  give  it  validity  (js). 
In  delivering  the  opinion  of  the  Court  of  Common  Pleas  on  this 
point,  Tindal,  C.  J.,  observed,  that  whether  in  all  cases  a  consent, 
where  necessary,  must  be  given  before  the  execution  of  a  power,  or 
whether  it  would  in  some  cases  be  sufficient  to  ratify  the  execution 
of  the  power  by  a  subsequent  consejity  it  was  then  unnecessary  to 
determine.  It  was  sufficient  to  lay  it  down  that  where  the  nature 
and  object  of  the  power,  and  the  circumstances  of  the  case  pointed  to 
a  previous  consent,  there  such  previous  consient  was  necessary,  al- 


(u)  3  Keb.  305. 

(x)  Danoe  v,  Anna,  Dy.  219  a,  pi.  8. 

\y)  Lee  o.  Vincent,  Cro.  Eliz.  2a 


(;;)  Oreenham  v.  Gibbeson,  10  Bing.  3C3; 
4  Moo.  &  Scott,  198. 
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though  not  required  by  the  terms  of  the  power.  In  the  present  case 
the  consent  to  the  proposed  substitution  implied  an  exercise  of  judg- 
ment on  the  part  of  those  who  were  to  give  it,  which  judgment  ought 
to  be  formed  on  the  state  of  circumstances  as  they  existed  at  the 
time  when  the  substitution  was  to  be  made.  In  this  case,  therefore, 
it  seemed  to  them  (the  Judges)  a  necessary  consequence  that  the 
consent  must  precede,  or  at  all  events  accompany,  the  execution  of 
the  power.  The  check  intended  to  be  interposed  against  the  im- 
proper substitution  of  a  new  security  in  the  place  of  the  old  one,  was 
the  agreement  in  opinion  of  the  trustees  that  the  substituted  security 
was  at  least  as  available  for  the  charge  of  which  they  were  trustees 
as  that  which  had  been  given  up.  But  this  of  all  others  was  a 
question  which  ought  to  be  determined  by  the  comparative  value  of 
the  two  estates  at  the  time  of  the  substitution,  and  ought  not  to  be 
a  question  left  uncertain,  and  subject  to  the  chance  of  the  substituted 
estate  becoming  afterwards  more  valuable,  and  the  consent  of  the 
trustees  to  be  therefore  procured  at  a  future  time.  Indeed  it  was 
impossible  to  read  the  words  of  this  power  without  perceiving  the 
intention  to  have  been  that  the  consent  of  the  trustees  should  form  a 
condition  precedent  to  the  execution  of  the  power.  "In  case  the 
said  Richard  Gibbeson  shall,  with  the  consent  of  the  trustees,  secure, 
&c."  words  that  were  inconsistent  with  the  supposition  that  the  sub- 
stitution should  for  a  time  be  left  in  uncertainty  whether  it  was 
approved  of  or  not  It  was  upon  these  general  grounds  that  they 
had  agreed  in  the  opinion  expressed  in  their  certificate  to  the  Lord 
Chancellor. 

17.  But  when  trustees,  whose  consent  was  made  necessary  to  a 
substitution  of  another  estate  for  a  settled  estate,  were  made  parties  to 
the  deed,  and  had  seen  the  draft  of  the  deed  before  its  execution  by 
the  donee  of  the  power,  and  had  expressed  their  consent  to  it,  the 
power  was  held  to  be  well  executed,  altliough  the  trustees  did  not 
actually  execute  the  deed  until  several  months  after  it  was  executed 
by  the  donee  of  the  power,  and  the  power  required  the  consent  to  be 
signified  by  deed  to  be  duly  executed  by  them,  and  not  other- 
wise (fl). 

18.  Where  a  person's  consent  is  required  to  the  execution  of  a 
power  he  cannot  delegate  the  confidence  reposed  in  him.  This  was 
one  of  the  points  in  the  case  of  Hawkins  and  Kemp  (i).  The  power 
was  to  be  executed  with  the  consent  of  several  persons.  One  of  these 
persons  being  abroad  gave  a  letter  of  attorney  to  the  donee  of  the 
power,  to  consent  to  his  own  revocation  of  the  power.  And  this  part 
of  the  case  was  abandoned,  as  the  court  intimated  a  decided  opinion 
against  it,  on  the  ground  that  it  would  operate  as  a  total  destruction 
of  the  check  intended  by  requiring  the  personal  approbation  of  the 

(a)  Offen  v.  Harman,  29  L,  J.,  N.  S.,  307.  (h)  3  East,  410. 
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trustees :  but  an  execution  by  attorney  of  the  deed  already  prepared 
and  to  which  the  principal  had  agreed^  was  supported  as  a  valid 
consent  (e). 

19.  Where  trustees  had  power  in  a  marriage  settlement,  with  the 
consent  in  writing  of  ihe  wife,  to  raise  1,500  /•  for  the  husband,  and 
they  raised  the  money  without  a  written  consent,  it  was  held  that  a 
subsequent  regular  consent,  by  which  the  wife  declared  that  the  sale 
was  with  her  full  consent,  was  not  valid,  and  the  trustees  were  com- 
pelled to  refund  the  money  (cf).  And  where  a  marriage  was  had 
without  the  consent  of  a  third  person,  whose  consent  to  the  marriage 
was  rend^ed  necessary  to  the  exercise  of  a  power  of  jointuring  in 
favour  of  the  wife,  a  subsequent  consent  to  the  celebration  of  a  more 
formal  marriage  was  held  not  to  enable  the  husband  to  exercise  the 
power  («). 

20.  It  appears  scarcely  necessary  to  observe,  that  where  a  trustee 
is  authorised  to  consent  to  a  revocation  he  will  not  be  guilty  of  a 
breach  of  trust  by  giving  his  consent  accordingly,  unless  he  act  frau- 
dulently (/).  In  Beresby  V.  Newland  (y),  a  daughter  claimed  her 
portion  under  a  settlement,  by  which  her  father,  with  the  consent  of 
the  trustees,  had  power  to  revoke  all  the  uses.  This  power  was  held 
to  prevent  the  right  to  payment.  Lord  Macclesfield  said  it  had  been 
objected  that  it  would  be  a  breach  of  trust  in  the  trustees  to  join  in 
a  revocation  of  the  term  which  secured  the  portion.  But,  he  added, 
that  he  thought  it  might  not  be  only  a  justifiable  but  commendable 
thing  in  the  trustees,  under  some  circumstances,  to  consent  to  such  a 
revocation ;  as  suppose  the  daughter  should  be  drawn  in  to  marry 
some  very  unworthy  man,  who  should  use  her  in  a  most  barbarous 
manner,  and  the  daughter  should  afterwards  die  without  issue,  upon 
which  the  husband  should  sue  for  the  portion,  in  this  case  it  would 
be  very  reasonable  in  the  trustees  to  join  with  the  father  in  revoking 
these  uses ;  or  suppose  the  daughter  should  have  left  children  by  such 
marriage,  it  would  be  reasonable  for  the  trustees,  by  consenting  to  a 
revocation,  to  prevent  the  portions  going  to  the  husband,  and  (if  prac- 
ticable) to  carry  it  to  the  children  of  tiie  daughter ;  so  that  this  power 
seemed  'to  be  still  a  subsisting  power,  which  there  might  be  thereafter 
very  good*reason  to  put  in  execution. 

Lord  Macclesfield,  in  considering  some  of  the  oases  in  which  it 
would  be  commendable  in  the  trustees  to  consent,  must  not  be  con- 

{e)  Offen  v,  Harman,  d9  L.  J.,  N.  S.,  parte  Hall,  1  Vet.  k  Bea.  112. 

807.  (/}  See  Cadogan  v.  Earl  of  Ebmx,  S 

(d)  Bateman  v.  Davlgy  8  Madd.  98 ;  Drew.  227,  where  a  power  to  'mrest  was  held 
Thomas  v.  Dering,  1  Kee.  Iftd;  see  Norris  to  be  compulsory  upon  the  requisition  of  thQ 
V.  Wright,  14  Beav.  803.  tenant  for  life. 

(e)  Dobbyn  o.  Adams,  7  Ir.  Ch.  Rep.  103;  {g)  2  P.  Wms.  93, 
Adams  v.  Adams,  8  Jr.  Cb.  Rep.  41 ;  Ex 

R 


258  OF  TENDER  AND  CONSENT  REQUIRED    [CH.  7.  S.  5. 

sidered  as  haying  ruled  that  the  consent  would  not  be  valid  unless 
the  Court  thought  the  circumstances  warranted  it.  It  is  for  the  trus- 
tees acting  band  fide^  and  not  for  the  Courts  to  consider  whether  the 
revocation  should  take  place. 

21.  Neither  will  a  Court  of  Equity  control  a  trustee's  discretion  and 
compel  hifn  to  consent.  Thus,  where  in  a  marriage-settlement  it  was 
provided,  that  if  the  husband,  his  heirs,  executors,  or  administrators, 
with  the  approbation  and  good  liking  of  two  trustees,  should  settle 
lands  of  80  h  per  annum  to  the  same  uses,  then  that  settlement  should 
be  void :  the  eldest  son  and  heir  applied  to  the  trustees  to  consent 
that  on  settlement  of  an  estate  of  equal  value  the  former  should  be 
void;  the  trustees  would  not  consent;  without  which  the  revocation 
would  not  be  good  in  point  of  law :  a  bill  was  brought  to  compel  their 
consent,  and  Lord  Hardwicke  held  that  it  could  not  be  done,  and  that 
a  bill  of  that  kind  against  trustees  who  had  a  discretionary  power  to 
consent  or  not  was  never  admitted  (A). 

22.  Nor  can  the  Court  exercise  the  discretiomuy  power  where  the 
trustee  has  not  done  so,  and  where  a  trustee,  with  a  discretionary 
power  to  defeat  an  interest,  paid  the  fund  into  court  under  the  Trus- 
tees Belief  Act,  without  showing  any  intention  to  exercise  the  power, 
it  was  Jield  that  the  trustee  had  declined  to  exercise  the  power,  and 
that  the  interest  which  might  have  been  defeated  was  absolute  (i). 
But  if  after  a  contract  by  a  tenant  for  life  to  execute  a  power  of 
sale,  to  the  exercise  of  which  the  consent  of  trustees  is  necessary,  a 
bill  is  filed,  and  the  trustees  submit  to  act  under  the  direction  of  the 
Court,  a  reference  will  be  made  to  the  Master  to  inquire  whether  the 
contract  was  proper  to  be  carried  into  execution  (A) :  for  in  that  case 
the  contract  can  be  executed  with  the  consent  of  the  trustees. 

23.  We  may  add  to  these  observations  upon  consent  the  case  of 
Hutcheson  v.  Hammond (/),  where  a  testatrix  gave  a  fund  to  A  for 
life,  and  after  his  decease  to  his  daughter,  and  willed,  that  if  she  in 
the  lifetime  of  her  father  should  marry  without  his  consent,  then  he 
should  have  a  power  to  appoint  the  fund  to  whom  he  pleased ;  the 
daughter  married  in  her  father's  lifetime,  with  his  consent,  and  it  was 
determined  that  by  this  one  consent  the  power  was  wholly  gone ;  but 
of  course  a  power  may  require  consent  to  every  marriage  which  the 
party  may  contract  (m).  If  the  party  whose  consent  is  required  die 
before  the  second  marriage,  in  the  absence  of  express  provision  it 
is  a  question  of  construction  whether  the  power  can  be  exercised 

{h)  Brereton  v.  Brereton,  2  Ves.  S7,  cited.  borongh  v.  Attenborough,  1  Kay  Se.  John.  296. 
See  Shipperdson  v.  Tower,  1  You.  Sc  Coll.  (t)  In  re  Coe's  trust,  4  Kay  &  John.  199. 

C  C.  441 ;  Ixe  v.  Young,  2  You.  &.  Coll.  (k)  Doran  v,  Wiltshire,  3  Swanst.  702. 

C.  C.  632 ;  Costahadie  v,  Co>tabadie,  6  Hare,  (2)  3  Bro.  C.  C.  12S. 

410;  Cowley  v.  Harstonge,   1  Dow,  361 ;  (m)  Green  r.  Green,  2  Jo.  k  Lat.  529. 

Sugd.  H.  of  L.  Cases,  462.     See   Atten- 
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without  consent,  or  has  ceased  because  the  condition  cannot  be  ful- 
filled (n). 

And  in  this  as  in  all  other  cases  fraud  may  be  relieved  agiunst,  and 
therefore  if  a  trustee  whose  consent  is  necessary  to  the  due  execution 
of  a  power  is  prevailed  upon  to  consent  by  misrepresentation,  the 
consent  will  in  equity  be  deemed  void  (o). 

24.  In  the  act  for  the  abolition  of  fines  and  recoveries,  a  protector 
is  established  for  every  settlement,  who  is  authorised  to  concur  in  and 
consent  to  the  disposition  in  fee  by  the  tenant  in  tail  of  lands  entailed, 
and  in  order  to  render  his  power  free  from  control,  it  is  enacted,  that 
any  device  by  which  it  shall  be  attempted  to  control  him  in  giving 
his  consent,  or  to  prevent  him  in  any  way  from  using  his  absolute 
discretion  in  regard  to  his  consent,  and  also  any  agreement  entered 
into  by  him  to  withhold  his  consent,  shall  be  void;  and  that  the 
protector  shall  not  be  deemed  to  be  a  trustee  in  respect  of  his  power 
of  consent,  and  a  court  of  equity  shall  not  control  or  interfere  to 
restrain  the  exercise  of  his  power  of  consent,  nor  treat  his  giving 
consent  as  a  breach  of  trust  (77).  And  it  is  also  provided  that  the 
rules  of  equity  in  relation  to  dealings  between  the  donee  of  a  power 
and  any  object  of  a  power  in  whose  favour  the  same  may  be  exercised, 
shall  not  be  held  to  apply  to  dealings  between  the  protector  of  a 
settlement  and  a  tenant  in  tail  under  the  same  settlement,  upon  the 
occasion  of  the  protector  giving  his  consent  to  a  disposition  by  a 
tenant  in  tail  {q), 

25.  In  another  place  (r)  the  cases  will  be  considered  where  the  con- 
ditions imposed,  although,  like  the  former,  not  relating  to  the 
instrument,  are  yet  in  many  respects  distinguishable  from  them.  I 
allude  to  powers  to  be  exercised  only  in  the  event  of  another  estate 
proving  deficient  to  answer  certain  charges,  or  another  estate  being 
first  settled  to  the  same  uses,  or  the  like. 

26.  Where  a  condition  is  imposed  merely  with  a  view  to  ascertain 
the  annual  value  of  the  property  to  be  appointed,  if  the  circumstances 
to  which  the  condition  refers  do  not  exist,  the  donee  may  appoint 
property  of  the  actual  annual  value  prescribed  («). 

27.  If  the  instrument  containing  the  power  be  lost,  yet  upon 
sufficient  grounds  it  will  be  presumed  that  the  conditions  required  by 
it  were  performed  by  the  instrument  executing  it  In  Hougham  v. 
Sandys  (f),  a  wife  under  a  settlement  had  a  power  of  appointment  by 
deed  or  will  executed  with  certidn  solemnities.  By  a  deed  (not 
attested  as  required  by  the   original  power,  but  the  defect  was 

(n)  S.  C,  vide  wpra.  (r)  Infra,  eh,  19. 

(0)  ScroggBv.  Scroggs,  Ambl.272;  App.;  («)  Lidwill  v.  Holland,  1  Bllgli,  99;  2 

and  see  i^fra.  Bllgh,  100 ;  Sugd.  H.  of  L.  Cases,  464. 

(p)9  8c4t  WilL  4,  c.  74,  s.  86.  (0  8  Sim.  95. 
Ig)  Sect.  87. 
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cured  hj  tlie  54  Geo.  3,  c  168)^  she  by  virtue  of  the  power  in  the 
original  settlement  {T)ymBde  an  appointment  of  the  estate,  and  thereby 
revoked  a  certain  deed-poll  of  the  20th  June  then  last,  purporting 
to  be  an  appointment  bj  her  to  other  uses.  The  deed  was  found  with 
the  title-deeds,  but  the  deed-poll  of  20th  June  was  nowhere  to  be 
found,  nor  was  there  any  evidence  of  its  contents.  The  Vice- 
Chancellor  considered  the  probabilities  against  the  power  having 
been  dulj  executed  according  to  the  requisition  of  the  last  deed-poll 
of  no  weight  against  an  instrument  under  hand  and  seal  solemnly 
made,  expressly  recognising  the  instrument  of  June  preceding,  and 
formed  for  the  express  purpose  of  revoking  that  instrument  and 
making  new  limitations  apparently  inconsistent  with  it;  and  the 
preservation  of  the  one  deed,  contrasted  with  the  fact  that  the 
deed-poll  intended  to  be  rendered  null  was  nowhere  to  be  found,  was 
a  strong  circumstance  to  fortify  the  presumption  that  that  instrument 
was  made  null,  and  was  destroyed  because  it  was  of  no  value.  He 
could  not  -allow  the  instrument  of  revocation  to  be  set  aside  by  a 
conjecture  as  to  the  contents  of  that  deed  which  could  not  be 
produced  (II). 

(J)  This  appean  to  hare  escaped  the  attention  of  the  learned  Judge. 

(II)  Ab  to  e?ide&ce  of  a  lost  appointment,  see  Dyne  v,  Costabadie,  17  Beav.  140. 


SECTION  VI. 

OP  THE  TIME  AT  WHICH  A  POWER  MAT  BE  EXECUTED, 

AND  OP  PARTIAL  EXECUTIONS. 


8.  Tht  whole  lifetime  of  the  dmee  al- 
lowed, 

^  \  Power  to  he  executed  on  an  uncertain 
ml     or  contingent  event. 


6.. 
17.  \Ti 


Time  enlarged, 
18j 

7.  Power  to  ewnveor  of  two^  eannjst  he 

executed  hy  hotK 

8.  Execution  qf  a  power  hy  a  woman  hy 

wUl  hrfore  marriage. 
Q.^Power  eof^bwd  or  notcot^finedtoeover- 
10.J     ture. 

12.  Premature  appointment, 
18.  Or  to  Hfe  qf  tenant  for  l^e. 


16.  Sale  to  he  made  under  power  after 
death  of  tenant  for  life,  cannot  he 
madehrfore, 

10.  Power  on  dtfduU  qf  ieeue,  when  U 


22.  Where  the  donee  i»  contingent, 

24.  Powere  when  in  posseeeiony  poeeeenon 

cannot  he  accelerated. 
VI,  JSguitohU  relief  , 

80.  Powere  may  he  partially  exercieed, 

81.  Unleee  eot^ftned, 

84.  Mortgage  in  equity  a  partial  execu" 

tion. 
80.  Unleee  there  ie  an  ineoneietent  diepo' 

eition  qfeqtnty  qf  redemption, 
87.  Aneon  y.  Lee:  Mortgage  unth  equity 

qf  redemption  retemed  to  nwrtgagor^ 

total  reoocatum. 
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38.^ 

^  >  OUervatians  upon  thai  case. 

40.  Innes  t.  Jackson, 

45.  Martin  t.  MiteheU :  with  ahservatums. 

47.  Heather  t.  O'Neia, 

48.  WkUbrsad  y.  Simif A* 

49.  jlt*ta«ofiY.iSMii<A. 


CO.  JSj^erl  ^  1  Vict.  c.  S6,  on  revocations* 
63.  ^jyotn/mgn^  a«  Au  «Mir«  to  an  oifjectf 

does  not  prevent  further  appointment 

to  him. 
a.'^Bad  execution:  the  power  may  be 
66./    re  exercised:  Aeguieseence, 
60.  Power  to  revoke  voluntaijf  settUmenL 


1.  It  comes  in  order  to  consider  at  what  time  powers  may  be 
executed^  and  in  what  cases  partial  and  repeated  executions  may  be 
made. 

2.  The  whole  period  of  the  life  of  the  donee  is  allowed  for  the 
execution  of  the  power,  where  it  is  general  in  its  terms,  although  a 
present  interest  in  possession  is  given  to  the  objects  subject  to  the 
donee's  distribution  {a),  or  tiie  power  is  to  husband  and  wife,  or  the 
survivor,  and  he  only  takes  a  life  interest  in  the  fund,  yet  the  wife 
surviving  without  an  interest,  and  although  the  fund  has  fallen  into 
possession,  may  take  her  whole  life  to  execute  the  power  in  (i). 

3.  But  in  Haswell  v.  Haswell  (e),  where  the  fund  was  settled  on 
the  husband  until  his  insolvency  or  his  death,  which  should  first 
happen,  and  then  to  the  wife  for  life,  and  after  the  detennination  of 
the  several  trusts  upon  trust  for  their  children,  &c.,  as  the  survivor 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  after 
the  several  deceases  of  the  husband  and  wife,  or  the  sooner  determina-' 
tion  of  the  interest  thereinbefore  limited  to  them  respectively  upon  trust 
for  tiie  children.  If  no  children,  tiien  after  the  deceases  of  the 
husband  and  wife,  or  other  sooner  determination  of  the  interest  therein^ 
before  limited  to  them  respectively  upon  such  trusts  as  the  survivor 
should  appoint,  and  in  default  of  appointment  in  trust  for  the  next  of 
kin  of  such  survivor.  The  husband  became  insolvent,  but  survived 
his  wife.  The  Master  of  the  Bolls  distinguished  the  case  firoBOi 
Parsons  v.  Parsons  because  the  words  appeared  to  him  distinctiy  to 
express,  that  unless  the  power  was  exercised  before  the  determination 
of  the  interest  of  both  husband  and  wife,  the  fund,  so  far  as  unap- 
pointed,  was  to  be  divided  upon  the  detenmnation  of  both  estates 
among  the  children ;  he  held,  therefore,  that  the  power  of  appcMnti* 
ment  given  to  the  husband  was  extinguished,  Kow  tiie  settiement, 
although  it  cut  down  the  husband's  life  interest  in  case  of  insolvency^ 
yet  gave  the  power  of  appointment  to  the  survivor,  whichever  it  might 
be,  of  the  husband  and  wife,  whilst  the  decree  struck  out  altogether 
the  power  to  the  husband  as  survivor  in  the  event  of!  his  insolvency ; 
for  of  course  he  could  not  exercise  the  power  unless  and  u^til  he  sur- 
vived, and  thepower  itself  ceased  under  the  decreowhen  he  became  the 


(a)  Coleman  r.  Seymour,  1  Ves.  209. 
(&)  Parsons  v.  Parsons,  D  Mod.  464. 

k3 
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Burvivor.  There  were  two  provisions  which  should  not  be  coniounded. 
The  settlement  distinctly  gave  the  property  to  the  children  as  the 
survivor  after  the  determination  of  the  several  trusts  before  declared 
should  appoint,  that  is,  after  the  death  or  insolvency  of  the  husband 
and  the  death  of  the  wife.  When,  therefore,  as  to  the  fund  in  default 
of  appointment,  or  as  to  such  parts  of  which  there  should  be  no 
appointment  after  the  decease  of  the  husband  and  wife,  or  the  sooner 
determination  of  the  interest  thereinbefore  limited  to  them  respec- 
tively, the  trust  was  for  the  children,  the  whole  trust  depended  upon 
there  being  a  general  or  partial  default  of  appointment,  and  the  words 
which  follow  only  describe  when  the  children  in  that  case,  that  is,  in 
default  of*  appointment  would  take,  and  could  not  be  considered  as 
introducing  an  absolute  gift  to  them  upon  the  death  of  their  mother 
if  their  father  had  become  insolvent  The  subsequent  power  to  the 
survivor  strengthens  this  view,  and  although  the  trusts  for  the 
children  were  somewhat  ambiguous  they  do  not  seem  to  warrant  the 
striking  the  father's  power  out  of  the  settlement  The  order  at  the 
Kolls  has  been  affirmed  as  a  clear  case  by  the  Lord  Chancellor  since 
the  above  observations  were  written  {d) :  they  are  retained  for  the 
consideration  of  the  learned  reader. 

4.  K  a  power  be  given  to  a  person  to  make  a  lease,  &c.  six  months 
or  any  other  given  time  before  his  death,  the  power  may  be  executed 
at  any  time,  although  it  be  not  six  months  before  lus  death.  Thus 
where  a  man  devised  lands  to  his  wife  for  life,  remainder  to  ^  in  fee, 
and  afterwards  by  a  codicil  willed  that  his  wife  should  have  power, 
six  months  before  her  death,  to  make  a  lease  thereof,  the  terms  to  be 
for  six  years :  the  wife,  it  was  held,  might  make  a  lease  for  six  years 
at  any  time  before  her  death,  although  it  be  not  six  months  before 
her  death,  but  a  month,  or  a  week,  or  a  day ;  for  the  duration  of  her 
life  cannot  be  known,  and  because  the  intent  was  that  she  should 
have  power  at  any  time  within  six  months  of  her  death,  to  lease  for 
six  years  («). 

5.  So  where  a  power  was  given  by  a  settlement  to  a  married 
woman,  in  case  of  the  death  of  her  husband  in  her  lifetime,  and  there 
should  be  a  failure  of  issue  of  the  mairiage  living  at  her  death,  to 
charge  the  estate  with  a  sum  of  money,  and  she  executed  the  power 
in  the  lifetime  of  her  husband,  and  afterwards  survived  him ;  it  was 
first  determined  by  the  Court  of  Eling's  Bench,  and  then  by  the  Court 
of  Chanceiy,  that  the  power  was  well  executed  (/).  This  case  is  an 
authority,  that  where  a  power  is  authorised  to  be  executed  on  a 

(d)  6  Jur.,  N.  3.|  1222.       .  nom.  Sdater  v.  Travell.    See  Doe  v.  Tom- 

(e)  Harris  v.  Graham,  2  Ro.  Abr.  347,  kinson,  2  Man.  ft  Selw.  165 ;  Dalby  v,  Pol- 
pl.  6;  Eden  v,  WUflon,  4  H.  of  L.  Cases,  len,  2  Bing.  144,  and  9  Moore,  900;  Beau- 
2S2,  283.  mont  v.  Squire,  a  case  of  constroction,  17 

(/)  Countess  of  Sutherland  9.  Northmore,      Q.  B«  Rep.  905. 
1  Dick.  56 ;  S.  C.  3  Yin.  Abr.  427,  pi.  S, 
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contingent  event,  it  may  be  executed  before  the  happening  of  the' 
contingency.  The  words  of  the  power  seemed  to  make  the  happen- 
ing of  the  contingency  a  precedent  condition.  There  were  two 
powers.  The  settlement  ran  thus :  first,  that  in  case  Lady  Travell 
should  die  in  Sir  Thomas's  lifetime,  and  there  should  be  no  issue  of 
the  marriage  living  at  such  her  decease,  then  and  in  that  case  she 
mighty  at  any  time  or  times  during  her  life,  by  any  deed,  or  will,  or 
writing  purporting  to  be  her  will,  &c,  charge  the  settied  estates  with 
1,000  /.,  so  as  the  same  should  not  be  payable  till  six  months  after  the 
decease  of  a  third  party ;  and  secondly,  that  if  Lady  Travell  should 
survive  Sir  Thomas,  and  there  should  be  no  issue  of  the  marriage 
living  at  her  decease,  then-  and  in  that  ceue  she  mighty  at  any  time  or 
times  during  her  life,  by  any  deed,  or  will,  or  writing  purporting  to 
be«a  will,  &c.,  charge  tiie  estates  with  2,000  /.,  so  as  the  same  should 
not  be  payable  until  six  calendar  months  after  the  decease  of  the 
third  party  before  named.  Lady  Travell  in  the  lifetime  of  her 
husband  exercised  both  of  the  powers  according  to  the  event,  and 
having  survived  her  husband,  and  having  no  issue,  it  was  held  that 
the  power  to  raise  the  2,000  /•  was  well  executed.  It  was  of  necessity 
that  the  first  power  should  be  executed  in  the  husband's  lifetime,  for 
it  was  only  to  operate  if  she  died  in  his  lifetime ;  but  that  could  not 
afiect  the  construction  of  the  second  or  alternative  power.  Now  no 
necessity  could  exist  for  her  executing  that  power  in  her  husband's 
life-time,  for  it  was  only  to  arise  in  case  she  survived  him.  If  she 
did  survive,  then  of  necessity  she  was  capable  of  exercising  it, 
although  there  was  issue  living,  for  she  could  not  foretell  whether 
that  issue  would  be  living  at  her  death.  The  words  ^^t  any  time 
or  times'  might  without  difficulty  have  been  construed,  after  her 
husband's  death  in  her  lifetime.  The  point  decided  by  the  case  is 
that  if  a  power  is  to  arise  upon  two  contingencies,  one  of  which  may 
not  be  capable  of  being  ascertained  until  the  death  of  tKe  donee  of 
the  power,  it  is  competent  to  the  donee  to  exercise  it  at  any  time 
during  his  life,  although  neither  of  the  contingencies  has  happened. 

6.  A  direction  to  trustees  in  a  will  to  sell  the  estate  with  all  con- 
venient speed  and  witiun  five  years,  but  with  no  negative  words,  was 
held  not  to  be  confined  to  five  years  (^),  and  equity  may,  for  the 
benefit  of  all  parties,  enlarge  the  time  beyond  which  a  testator  has- 
directed  that  his  direction  for  sale  shall  not  be  postponed  (A). 

7.  In  a  ease  before  Lord  Thurlow  (i),  where  a  power  was  given 
to  the  survivor  of  two  persons,  and  they  executed  a  joint  appoint- 
ment, he  held  it  bad. 

8.  Where,  previously  to  marriage,  an  agreement  is  made  generally 
that  the  woman  may  dispose  of  her  property,  she  cannot  after  the 

(g)  Pearce  v.  Gardner,.  10  Hare,  267.  (i)  Mac  Adam  v.  Logan,  3  Bro.  C.  C. 

(A)  Caff  r.  UaU,  1  Jur.,  N.  S.,  972.  310.    Vide  supra,  124. 
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agreement^  and  lefore  the  marriage,  make  a  binding  will,  unless 
expressly  authorised  to  do  8o(j').  But  where  the  intended  wife's 
real  estate  was  limited  to  herself  in.  fee,  till  the  marriage  and  after 
the  marriage  to  such  persons,  &c.,  as  she,  notwithstanding  her 
intended  or  any  future  coverture,  and  whether  she  should  be  covert 
or  sole,  and  without  the  consent  of  her  husband  or  with  such  consent 
at  any  time  or  times  and  from  time  to  time,  should  appoint  by  deed, 
or  will,  or  codicil,  &c.,  it  was  held  that  a  codicil  made  by  the  lady 
in  execution  of  the  power  after  the  settlement  and  before  the 
marriage,  was  not  revoked  by  the  marriage  (A). 

9.  A  power  by  a  marriage  settlement  to  a  married  woman,  in 
default  of  issue  of  her  marriage,  to  appoint  by  deed  or  wiU,  notwilli- 
standing  her  coverture,  and  as  if  die  was  sole  and  unmarried,  was 
held  not  to  be  confined  to  her  coverture.  The  words  were  not 
during  her  coverture,  or  whilst  she  should  be  covert,  but  notwith- 
standing her  coverture;  they  were  plainly  intended  to  enable  her  to 
make  a  will  whilst  married,  as  if  she  were  sole,  but  not  to  disable 
her  if  she  should  actually  become  sole  (/).  Of  course  a  power  to  a 
settlor  tenant  for  life  during  his  life  by  deed  to  appoint  the  estate  to 
trustees  to  raise  portions  to  be  raised  and  paid  at  such  times,  &c., 
as  he  should  appoint,  enables  him  to  appoint  a  term  to  conunence 
after  his  decease  to  raise  the  portions  (m). 

10.  So  where  by  will  personal  estate  was  given  in  trust  for  one  for 
life,  and  after  his  decease  the  trustees  were  to  stand  possessed  of  it 
in  case  the  testator's  niece,  a  single  woman,  should  be  then  unmarried, 
to  transfer  the  same  to  her,  her  executors,  administrators  or  assigns ; 
but  in  case  she  should  be  then  married,  then  to  such  persons,  &c.  as 
she,  notwithstanding  her  then  or  any  future  coverture,  and  whether 
edie  should  be  sole  or  married,  should  by  deed  or  will  appoint  And 
in  default  of  such  appointment,  in  trust  for  her  separate  use  for  life, 
and  subject  to  the  trusts  afosesaid,  the  capital  to  be  in  trust  for  her, 
her  executors,  administrators  and  assigns  (n).  The  niece  married,  and 
afterwards  died  in  the  lifetime  of  the  tenant  for  life,  but  having  made 
a  will  under  the  power.  The  Vice-Chamcellor  supported  the  appoint- 
ment, for  he  thought  that  the  testator  intended  that  his  niece  should 
be  absolutely  entitled  to  the  fund,  if  single,  but  if  married  that  she 
should  have  a  power  of  appointment  over  it.  The  last  words  in  the 
will  showed  that  a  gift  to  her  was  intended  in  all  events. 

11.  The  difficulty  in  the  above  case  was  to  raise  a  power  under  the 
words  which  could  be  executed  during  llie  life  of  the  tenant  for  life ; 
there  was  no  doubt  that  the  whole  interest  in  the  fund  was  given  to 

(J)  Hodsden  v.  Lloyd,  S  Bro.  C.  C.  584 ;  (I)  Doe  v.  Bird,  2  Ner.  Sc  Mann.  670. 

Boo  o.  Steple,  S  Term.  Rep.  684.    The  (m)  Ricketta  v.  Loftas,  4  Tea.  k  Coll. 

marginal  abatract  of  the  case  in  Brown  U  510. 

inaccurate.    See  1  Vict  c.  26,  a.  18.  (n)  Asbford  o.  Cafe,  7  Sim.  641. 

(A)  Logan  V.  Bell,  1  Com.  Bench,  872. 
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the  niece  in  every  event  The  usual  and  proper  way  to  give  effect 
to  the  intention  which  prevailed  in  thiscaae^is  tojirst  direct  the  pro- 
perty to  go  as  the  lady  shall,  whether  covert  or  sole,  appoint;  and  in 
default  of  appointment  in  trust  for  her  separate  use  for  life,  and  after 
her  decease  in  trust  for  the  persons  who,  if  she  had  died  possessed  of 
it  intestate  and  unmarried,  would  have  been  entitled  as  her  next  of 
kin«  It  was  difficult  to  make  the  actual  trust  in  the  above  case  bend 
to  the  intention. 

12.  But  where  funds  were  settled  in  case  the  husband  survived  the 
wife  to  her  appointment  by  will,  and  if  she  survived,  to  her  absolutely, 
and  the  husband  died  first,  her  will  made  during  the  coverture  was 
held  to  be  invalid,  as  the  power  never  arose  (o).  And  of  course,  where 
in  a  common  settlement  of  personalty  upon  the  husband  and  wife 
successively  for  life,  with  a  joint  power  of  appointment  to  the  children 
in  the  husband  and  wife,  and  in  default  of  such  appointment,  it  was 
to  be  as  the  survivor  of  the  husband  and  wife,  and  as  far  as  regarded 
her,  whether  she  might  be  covert  or  sole,  should  at  any  time  or  timesy 
after  the  decease  of  the  other  of  them,  by  deed  or  will  direct  or  appoint, 
a  will  made  by  the  husband  in  his  wife's  lifetime  appointing  the  fond 
was  held  to  be  inoperative,  although  he  actually  survived  his  wife  (/?), 
and  that  the  case  did  not  fall  within  the  24th  section  of  1  Vict  The 
Court  observed  that  the  words  in  italics  removed  all  doubt  from  what 
might  otherwise  have  been  a  doubtful  case. 

13.  Where  a  widow  with  children  made  a  settlement  of  her  real 
estate,  which  recited  her  intention  to  settle  the  estate  for  her  separate 
use  for  life,  and  after  her  decease  for  making  a  provision  for  the  chil- 
dren of  her  former  marriage  (subject,  nevertheless,  to  a  power  of  ap- 
pointment on  her  part  by  will  or  testamentary  instrument  to  be 
executed  in  manner  thereafter  provided),  and  by  which  she  conveyed 
the  estate  to  a  trustee  for  her  separate  use  for  life,  and  after  her 
decease  in  trust  for  such  persons  as  sh§  in  and  by  her  last  will,  &c. 
to  be  signed  and  published  by  her  in  the  presence  of  three  or  more 
credible  witnesses  [upon  testamentary  considerations  only  during  the 
intended  coverture],  should  direct  and  appoint,  and  in  default  of  such 
appointment  in  trust  for  her  children  equally,  it  was  held  that  her 
power  was  confined  to  the  coverture  (q).  This  construction  no  doubt 
defeated  the  intention  of  the  settlor.  The  settlement  was  ambiguously 
framed,  but  the  meaning  seems  to  have  been  to  give  to  the  widow  a 
power  to  be  executed  at  any  time,  at  the  same  time  imposing  a  con- 
dition expressed  by  the  words  which  I  have  inserted  between  brackets, 
that  during  her  second  marriage  she  should  not  make  a  will  upon  any 
bargain  with  her  second  husband,  for  example,  but  should  be  guided 
only  by  testamentary  considerations. 

(o)  Trimmell  v.  Fell,  16  Beav.  637 ;  Price  (p)  Cave  v.  Cave,  2  Jur.,  N.  S.,  205. 

V.  Parker,  16  Sim.  198  j  ir^rth  ch.  9,  s.  1.  (q)  Holliday  v,  Overton,  14  Beav.  467. 
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14.  In  Dayldson  v.  Rook  (r),  the  widow  had  a  power,  if  her  two 
children,  or  either  of  them,  should  conduct  themselves  well  and  to  the 
satisfaction  of  their  mother  up  to  the  age  of  25,  and  marry  with 
her  approbation,  but  not  otherwise,  to  sell  out  1,000/.  stock  for  each 
of  them,  for  the  purpose  of  each  of  them  setting  out  in  the  world,  and 
it  was  held  that  the  power  enabled  her,  on  the  children  respectively 
attaining  25,  to  sell  out  1,000  /.  stock  for  them  respectively,  although 
they  might  be  unmarried,  but  that  it  was  a  discretionary  power.  It 
was,  of  course,  clear  that  the  power  might  be  exercised  after  the  chil- 
dren attained  25,  but  it  would  seem  that  the  Court  ought  not  to  have 
disregarded  the  words  ''  and  marry  with  her  approbation,  but  not 
otherwise." 

15.  Sir  Edward  Coke  lays  it  down  as  clear,  that  where  there  is  a 
devise  to  A  for  life,  and  that  after  his  decease  the  estate  shall  be  sold, 
the  sale  cannot  be  made  during  ^'s  life,  but  must  wait  till  his  decease. 
Mr.  Hargrave  justly  observes,  that  this  is  a  doubtful  point  upon  the 
authorities  {s).  There  was  a  case  before  Lord  Hardwicke  in  which 
he  expressed  an  opinion  on  this  question,  which  appears  to  have  been 
overlooked.  I  allude  to  Uvedale  v.  Uvedale  {i)y  where  the  devise 
was  to  the  wife  for  life,  and  after  her  death  the  testator  willed  that 
the  same  should  be  sold ;  and  Lord  Hardwicke  said,  that  the  words 
after  her  decease  were  not  put  in  to  postpone  the  sale  (I).  However, 
in  a  late  case  before  the  Court  of  Exchequer  (in  which  the  case  of 
Uvedale  and  Uvedale  was  cited),  where  the  devise  was  to  A^  the 
testator's  wife,  for  life,  and  after  her  decease  a  power  to  trustees  to 
sell,  and  pay  the  money  amongst  the  children  of  J?,  who  had  an  in- 
fant child  then  living,  the  Court  held  that  a  sale  could  not  be  made 
till  after  the  widow's  decease  (u).  The  bill  was  an  amicable  one,  and 
was  filed  by  the  widow  against  the  trustees  and  the  infant  for  an  im- 
mediate sale,  but  after  two  aiguments  the  Court  dismissed  the  bill. 

16.  Where  the  parties  beneficially  entitled  are  adult,  and  the  fee 
is  devised,  a  sale  may  of  course  be  made  with  their  concurrence, 
during  the  life  of  the  tenant  for  life.  The  purchaser  would  obtain 
the  legal  estate,  and  the  eestuis  que  trust  would  be  bound  by  the  sale. 
But  even  if  the  parties  are  adult,  yet  where  a  power  only  is  given, 
the  title  cannot  be  accepted  unless  the  person  in  whom  the  fee  is 
vested  till  appointment  will  convey  the  estate  to  the  purchaser ;  for 
until  the  death  of  the  tenant  for  life,  the  power,  according  to  the 
case  in  the  Exchequer,  does  not  arise,  and  consequently  cannot  till 
then  be  executed. 

(r)  33  Beav.  30a  Leo.  330,  pi.  37a 

(<)  See  note  (3)  to  Co.  Litt  US  a.  (u)  Meyrick  p.  Coutts,  Ezcheq.  S  July 

\t)  3  Atk.  117;  and  see  Anonymous,  3      ISOO,  MS.   See  Shaw  o.  Borrer,  1  Kee.65Q. 

(I)  Bttt  the  estate  wassold  under  the  widow's  bill  as  a  specialty  creditor. 
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17.  But  although  the  time  for  Bale  has  not  arrived  under  the 
express  power^  yet  an  implied  power  of  sale  may  arise  under  a 
previous  charge  of  debts,  overriding  all  the  dispositions,  of  which 
the  Court  would  compel  the  execution;  and  the  only  question  would 
be  to  whom  the  power  was  by  implication  given,  and  whether  so  as 
to  raise  a  legal  or  an  equitable  power^  and  in  whom  the  legal  fee  was 
vested  (x). 

18.  Where  the  time  of  sale  under  the  trusts  of  a  settlement  had 
arrived,  but  it  would  have  been  disadvantageous  to  an  infant  cesttd 
que  trust  to  have  the  estate  sold  at  that  time,  the  Court,  upon  bill 
filed,  ordered  that  the  trustees  should  be  at  liberty  to  postpone  the 
sale  until  the  further  order  of  the  Court  (y). 

19.  Sometimes  a  power  is  given  to  a  person  on  default  or  failure 
of  his  issue,  and  it  becomes  doubtful  at  what  lime  the  issue  must 
fail  in  order  to  give  effect  to  the  power.  In  Holt  v.  Burleigh  (^r), 
in  a  strict  settlement,  a  power  was  given  to  the  wife  to  sell  the  estate 
if  she  should  survive  her  husband,  not  having  issue,  or  without  issue 
of  their  two  bodies.  The  husband  died,  leaving  issue,  and  that 
issue  died  without  leaving  issue  in  the  lifetime  of  the  wife ;  and  it 
was  determined,  that  the  wife  might  sell  the  land ;  although  it  was 
insisted,  that  the  husband  leaving  issue,  the  wife  did  not  survive  her 
husband,  not  having  issue,  or  without  issue,  and  therefore  the  power 
never  took  effect.  The  Lord  Chancellor  said,  that  there  was  no 
occasion  in  this  case  to  make  any  artificial  construction  of  the  pro- 
viso, for  that  the  words  thereof  fell  in  naturally  with  the  meaning  of 
the  parties,  and  gave  her  a  power  to  sell  when  the  issue  failed ;  for 
where  an  estate  is  made  to  a  man  and  the  heirs  of  his  body,  and  if 
he  die  without  issue,  or  without  heirs  of  his  body,  the  remainder 
over,  this  is  a  good  limitation  wherever  the  issue  fails ;  though  in 
that  case  if  he  leaves  issue  he  cannot  properly  be  said  to  die  without 
issue.  But  this  is  a  much  stronger  case,  for  death  is  a  single  act, 
and  to  be  performed  but  once,  and  though  the  issue  dies  without 
issue,  a  year  after,  you  cannot  say  he  died  without  issue,  because  he 
actually  left  issue ;  and  yet  a  limitation  over  in  such  a  case  is  good ; 
but  here,  surviving  is  a  continuing  act,  and  she  survives  her  husband 
as  much  a  year  after  his  death  as  she  did  the  first  moment;  and 
therefore  if  the  issue  fails  during  her  life  she  actually  survives 
without  issue,  or  not  leaving  issue,  because  the  issue  fails  during  her 
survivorship,  which  continues  after  the  failure  of  issue ;  and  this  is 
the  plain  and  natural  meaning  of  the  words,  and  agrees  with  the 
intention  of  the  parties,  which  was  to  give  her  the  disposal  of  so 
much  lands,  in  case  the  issue  to  be  provided  for  by  the  settlement 
failed.  • 

(«)  Gosling  V.  Ourter,  1  CoU.  644.  (z)  Free.  Cha.  2d8;  S.  C.  2  Vera.  061. 

(y)  Morris  v.  MorxiS;  4  Jur.,  N.  3.;  802. 
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20.  In  a  later  case,  where  the  estate  was  limited  to  such  of  the 
children  of  the  marriage,  for  sach  estates,  and  subject  to  such  pro- 
yisions,  conditions  and  limitations,  as  the  wife  should  by  deed  or  will 
appoint,  and  in  default  of  such  appointment,  to  all  the  children  in 
fee,  and  in  case  there  should  be  no  such  issue,  to  the  use  of  such 
persons,  &c.  as  the  wife  should  appoint,  the  wife  executed  the  power, 
and  left  a  son  liying  at  her  death ;  and  it  was  decided  that  the  ap- 
pointment was  void  (a) ;  but  the  Court  appear  to  have  thought,  that 
if  the  wife  had  surrived  her  son,  the  power  would  have  arisen.    This 
was  a  liberal  construction  in  favour  of  the  power ;  for  it  is  settled, 
that  issucy  in  a  case  like  that,  means  childy  and  therefore  it  might  be 
thought  that  the  birth  of  a  child  at  once  prevented  the  power  from 
arising,  and  that  his  death  the  next  hour  would  not  reviye  it.     The 
Court,  according  to  Lord  Kenyon's  report  now  published,  said  there 
were  two  powers  in  the  settlement:  1st,  in  case  there  should  be 
issue ;  and  2d,  in  case  there  should  be  no  issue.     It  appeared  to  have 
been  the  general  design  of  the  settlement  and  of  the  parties,  that  if 
tiiere  should  be  issue,  tiiey  should  take  the  whole  inheritance  of  both 
estates,  because,  in  case  of  no  appointment,  all  the  children  are  to 
take  equally,  to  them  and  their  heirs,  as  tenants  in  common,  and 
probably  the  design  of  the  first  power  to  the  wife,  which  was  framed 
in  very  general  and  extensive  terms,  was  to  enable  her  to  give  tiie 
estate  to  an  eldest  son,  but  to  carve  thereout  a  term^  for  portions  for 
younger  children ;  but  so  as  she  should  have  no  power  to  dispose  of 
any  part  of  it  to  a  stranger  in  prejudice  to  her  children.     It  was 
argued  from  the  bar  that  she  had  an  express  power  to  limit  what 
estate  she  pleased  to  the  children,  which  might  be  in  tail,  or  for 
years ;  and  £hen  they  ask,  what  is  to  become  of  the  reversion  ?    The 
Court  answered,  tiiat,  in  such  case,  the  reversion  in  fee  would  have 
gone  to  all  the  children  equally,  by  virtue  of  the  next  limitation ;  for 
either  this  partial  execution  of  her  power  would  be  defective,  and 
merely  void,  as  in  the  case  of  Menzey  and  Walker,  before  Lord 
Talbot,  or  else,  if  it  should  be  deemed  good  pro  tantOy  tiie  children 
would  take  the  inheritance,  whereof  no  appointment  was  made; 
which,  however,  was  not  tiie  question  here,  as  she  had  made  a  dis- 
position of  the  whole.     This  was  the  opinion  of  tiie  Court,  because 
they  thought,  if  tiiere  should  be  issue,  they  were  to  take  the  whole 
inheritance,  which  shows  there  could  be  no  resulting  use.     The  next 
event  was  tiie  appointment  made  by  her  in  the  lifetime  of  her  sod, 
to  whom  she  limited  an  estate,  to  him  and  his  heirs ;  and  so  far  it 
was  consistent  with  and  in  pursuance  of  her  power ;  but  then  she 
went  on  and  said,  '^  but  in  case  my  said  son  shall  die  under  twenty- 
one,  anch  without  issue,  then,"  &c. ;  which  was  a  void  limitation,  as 
the  second  power  was  not  to  arise  so  long  as  there  was  issue :  indeed, 

^)  Doe  r.  Denny,  cited  in  2  WUls,  337,  reported  in  Say.  S05;  1  Lord  Keoy.  280. 
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had  she  Burvived  her  son,  and  then  executed  her  power  in  favour  of 
a  stranger,  it  might,  perhaps,  have  been  good,  according  to  the  case 
of  Holt  and  Burlej,  but  that  was  not  the  case  here.  Besides,  if 
this  limitation  to  the  son  did  not  give  him  a  fee  (as  they  thought  it 
did),  he  then  took  the  remainder  of  the  estate  by  the  next  limitation 
in  the  settlement. 

21.  In  a  case  (£),  where  the  devise  was  to  the  testator's  daughter 
for  life,  remainder  to  his  grandson  (her  son)  in  fee,  and  if  the  grand- 
son should  die  without  issue  in  her  lifetime,  and  there  should  be  any 
other  issue  of  hers  tJien  living y  to  the  use  of  such  in  fee ;  but  in  case 
the  grandson  should  die  without  issue  in  her  lifetime,  and  there 
should  be  no  other  issue  of  her  body  then  living,  then  to  such  per- 
son, &c.  as  she,  whether  covert  or  sole,  should  by  deed  or  will  appoint, 
and  in  default  of  appointment,  to  the  testator's  right  heirs.  She 
exercised  the  power  by  deed  in  her  son's  lifetime,  and  he  afterwards 
died  in  her  lifetime  without  issue ;  and  it  was  held  to  be  well  exe- 
cuted. Now  here  the  contingency  had  two  branches:  1,  the  son 
was  to  die  in  her  lifetime,  not  leaving  issue ;  2,  she  was  not  at  that 
time  to  have  any  other  issue  living :  but  the  whole  contingency  must 
of  necessity  happen  in  her  lifetime;  and  therefore  the  case  is  an 
authority  that  a  power  given  on  even  such  a  contingency  may  be 
exercised  before  the  event  happens,  and  the  rule  is  a  sound  one. 

22.  But  there  is  a  distinction  where  the  power  is  given  to  a 
designated  person  to  be  executed  upon  a  contingency,  and  a  power 
given  to  a  contingent  person  (e),  if  we  may  use  the  expression. 

23.  In  an  early  case  {d)  a  man  devised  part  of  his  estate  to  his 
eldest  son  and  his  heirs,  and  the  residue  to  the  youngest  son  and  his 
heirs,  and  if  both  die  without  issue,  that  then  it  should  be  sold  by 
his  executors ;  and  it  was  the  opinion  of  Hutton  that  the  executors 
could  not  sell  any  part  before  that  both  were  dead.  For  the 
youngest  son  had  an  estate  tail  in  remainder  iil  the  part  of  the  eldest 
brother,  so  that  the  executors  could  not  sell  it,  and  if  they  did  sell  it, 
yet  that  should  not  prejudice  the  younger  brother  so  long  as  he  had 
heirs  of  his  body  : — so  that  the  opinion  rather  referred  to  the  effect  of 
a  sale  on  the  son's  estate  tail,  than  to  the  time  at  which  the  power 
might  be  exercised. 

24.  It  frequently  happens  that  powers  are  given  to  parties  to  be 
exercised  by  them  when  in  the  actual  possession  of  the  estate.  In 
some  cases  it  would  be  desirable  that  the  power  should  be  given  so 
as  to  enable  the  party  to  execute  it,  although  his  remainder  has  not 
fallen  into  possession,  and,  at  the  same  time,  so  as  not  to  accelerate 
the  charge  under  the  power  {e).     Sometimes  when  a  person  in  re- 

(&)  Dalby  v.  Fallen,  2  Bing  144.  (<i)  Fortescae  v.  Jobson,  HeU.  00. 

(e)  Doe  V.  Tomkioaon,  2  Mftu.  k  Selw.  {$)  See  note  to  Co.  Litt  271  b.  s.  3. 

165. 


270  AT  WHAT   TIME  A  POWER  [CH.  7.  8. 6. 

mainder  has  been  desirous  to  execute  his  power,  as  if  in  possession, 
it  has  been  attempted  to  put  the  party  in  a  situation  to  do  so,  by 
accelerating  the  possession  of  his  estate.  Mr.  Butier  observes,  tiiat, 
in  one  case,  it  is  clear  that  this  will  answer  the  object  intended ;  that 
is,  where  A  is  tenant  for  life,  witii  the  immediate  remainder  (with- 
out any  limitation  to  trustees)  to  B  for  life,  with  a  power  for  B  to 
jointure  when  in  possession.  Here,  if  A  surrenders  to  J?,  J?  is  to 
all  purposes  in  possession  of  the  estate,  and,  tiierefore,  in  a  dtuation 
to  exercise  his  powers.  But  he  adds,  that  where  there  is  an  inter- 
mediate estate  this  never  can  be  relied  on.  If  it  is  expressed  in  the 
deed,  as  it  generally  is,  that  it  shall  be  lawful  for  the  party  to  exer- 
cise the  power  when  in  possession,  under  the  limitations,  and  there 
is  a  limitation  to  trustees  to  preserve  the  contingent  remainders,  the 
first  tenant  for  life  can  in  no  wise  put  the  second  tenant  for  life  in 
possession  of  the  estate  but  by  an  actual  conveyance  of  his  life-estate; 
consequentiy  the  party  will  then  be  in  possession,  not  by  virtue  of 
the  limitations  of  the  deed,  but  by  the  act  of  the  first  tenant  for  life. 
For,  instead  of  being  tenant  in  possession  for  his  life  only,  as  he 
would  be  if  he  was  in  possession  under  the  limitations  in  the  deed, 
he  is  tenant  in  possession  for  the  life  of  another  person,  with  a 
remainder  for  his  own  life ;  so  that  he  has  two  estates  which  are 
perfectly  distinct,  and  under  the  limitations  of  the  settiement  he  is 
only  tenant  for  life  in  remainder.  Where  these  words,  therefore,  are 
inserted,  it  seems  clear  that  the  party  is  not  in  possession  within  the 
words  or  meaning  of  the  deeds,  and  consequently  not  in  a  situation 
of  exercising  his  power.  Where  these  words  are  not  inserted,  it  may 
be  contended  that  they  ought  to  be  implied  (/). 

25.  Now,  there  seems  ground  to  contend,  that  even  where  there  is 
no  limitation  to  trustees,  the  power  cannot  be  duly  exercised.  The 
question  is  not,  whether  in  strictness  of  law  the  tenant  is  after  the 
suraender  in  possession  under  the  limitations,  which  he  clearly  is,  but, 
whether  the  testator  intended  that  the  power  should  be  executed  in 
the  given  event.  It  is,  in  truth,  a  simple  fraud  on  the  remainder- 
man. Suppose  ^  to  be  tenant  for  life,  remainder  to  B  for  life, 
remainder  to  C,  with  a  power  to  J?  to  jointure  when  in  possession. 
It  seems  clear  that  the  testator  could  only  mean,  that  B  should 
exercise  his  power  on  the  death  of  Ay  or  forfeiture  of  ^s  estate,  that 
is,  he  can  be  only  considered  to  have  contemplated  the  determination 
of  the  estate  by  the  act  of  God  (death),  or  the  act  of  the  law  (for- 
feiture). But  if  ^  surrender  to  -B,  who  exercises  his  power,  and  then 
B  die  in  the  lifetime  of  A^  the  estate  will  go  to  the  remainder-man 
charged  with  the  jointure ;  whereas,  without  the  assistance  of  Ay  the 
estate  could  not  have  been  charged  by  J?  in  his  (^'s)  lifetime.  It 
may  be  said,  that  the  possession  of  C,  the  remainder-man,  is  accele- 

(/)  Co.  Litt.  271  b,  note  (1)  s.  3. 
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rated,  inasmuch  as  if  no  surrender  had  been  made,  he  would  not  have 
been  entitled  to  the  possession  till  the  death  of  A ;  but  this  argument 
leaves  the  testator's  intention  behind,  and  makes  it  a  mere  question 
of  loss  and  gain.  And  if  we  look  at  the  question  in  that  light,  we 
shall  find  diat  surrenders  of  this  kind  are  made  for  the  express 
purpose  of  charging  the  remainder*man's  estate,  so  that  he  is  never 
benefited  by  the  arrangement.  A  lease  is  granted  previously  to  the 
surrender,  in  order  to  secure  the  profits  to  the  tenant  for  life  who 
surrenders.  To  hold,  therefore,  this  to  be  within  the  words  of  the 
will  or  settlement,  is  to  authorize  the  tenant  for  life  in  possession, 
and  the  next  remainder-man,  to  commit  a  fraud  on  the  other 
remainder-men.  These  observations  appear  to  apply  as  well  to  a 
power  imder  a  settlement  as  to  a  power  under  a  will,  for  in  both  the 
intention  of  the  donor  of  the  power  is  equally  to  be  attended  to. 

26.  It  is  stated  in  the  last  edition  that  after  these  observations  were 
written,  a  case  arose,  where  an  estate  was  settled  to  a  father  for  life, 
with  an  immediate  remainder  to  his  son  for  life,  with  remainders  over, 
with  a  power  to  the  father  during  his  life  and  after  his  decease^  to  the 
son  during  his  life,  to  lease.  The  father  conveyed  his  life-estate  to  the 
son,  who  during  his  father's  lifetime  exercised  the  power  of  leasing ; 
and  the  Court  of  King's  Bench  held  the  lease  to  be  void  {g).  But  upon 
the  ground  that  it  is  impossible  that  any  result  analogous  to  that  men- 
tioned above  could  occur  in  the  case  of  a  power  of  sale  and  exchange, 
it  has  been  held  that  the  rule  does  not  apply  to  powers  of  that 
description  (A). 

27.  We  shall  hereafter  see  that  equity  upon  its  general  principles 
will  carry  into  execution  a  contract  to  execute  a  power,  and  therefore 
where  the  time  has  been  anticipated  in  the  execution,  for  exiEunple, 
of  a  power  to  jointure  or  to  lease,  equity,  if  the  donee  live  to  the  proper 
time,  will  enforce  a  valid  execution  of  the  power  (i).  And  now  the 
legislature  has  given  legal  validity  to  leases  so  granted,  and  rendered 
a  resort  to  equity  unnecessary  (A). 

28.  Where  by  will  a  discretionary  power  was  vested  in  trustees  on 
the  attainment  by  a  female  minor  of  twenty-one  or  her  marrying  to 
settie  the  whole  or  such  part  of  the  estate  as  tiiey  might  think  proper 
on  her  and  her  children,  witii  a  remainder  over,  and  as  to  such  part 
as  they  should  not  think  proper  to  settle,  a  trust  was  declared  to 
convey  the  same  to  her  in  fee,  the  power  was  held  to  be  at  an  end, 
as  she  was  put  in  possession  when  she  attained  twenty-one,  and  she 
afterwards  died  without  having  been  married  (/). 

29.  Here  we  may  perhaps  notice  a  case  where  a  man  covenanted 
to  payybr  the  better  support  and  maintenance  of  his  wife  200/.  within 
two  years  next  after  he  should  be  required,  to  such  persons  as  she 

ig)  Coze  V,  Day,  13  East,  IIS.  (A)  Ir\fra. 

ih)  Trnell  v.  T^sseii;  2  Jnr.,  N.  S.,  690.  (J)  Lancashire  r.  Lancashire,  2  Phill.  657. 

(i)  Infra. 
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should  by  deed  appoint ;  she  appointed  the  200/.  to  be  paid  to  A,  and 
died  before  notice  to  the  covenantor ;  and  although  the  money  was 
to  be  for  her  support  and  maintenance,  it  was  held  that  notice  need 
not  be  in  her  lifetime  (m). 


30.  Powers  of  appointment  and  revocation  need  not  be  executed 
to  the  utmost  extent  at  once,  but  may  be  executed  at  different  times 
over  different  parts  of  the  estate,  or  over  the  whole  estate,  but  not  to 
the  full  extent  of  the  power.  Digges's  case  (n),  is  an  authority,  that 
under  a  power  of  revocation  the  uses  of  part  of  the  land  may  be  re- 
voked at  one  time,  and  of  part  at  another,  and  so  of  the  residue,  until 
the  uses  of  all  the  land  are  revoked.  So  where  a  man  has  a  general 
power  of  appointment,  he  may  execute  it  at  several  times,  and  appoint 
an  estate  for  life  at  one  time,  and  the  fee  at  another  time  (o).  And 
the  same  of  a  power  of  revocation  (p)  and  of  a  power  to  raise 
portions  (7).  So  powers  of  jointuring,  &c.  may  in  like  manner  be 
executed  at  different  times,  provided  that  the  party  do  not  in  all  the 
executions  exceed  the  limits  of  the  power  (r)  (I). 

31.  In  a  case  {s)  where  a  power  was  given  to  ndse  such  sum  or 
sums  of  money,  not  exceeding  200  /.,  for  their  two  daughters,  as  A 
and  his  wife  should  appoint,  and  in  failure  of  such  appointment,  then 
as  the  survivor  should  appoint,  the  Lord  Chancellor  said,  it  was  insisted 
to  be  a  power  to  appoint  by  parcels  at  different  times,  by  virtue  of 
the  words  sum  or  sums  of  money.  But  he  was  of  opinion  that  was 
not  the  construction;  they  could  not  do  so.  It  was  a  discre- 
tionary power,  not  to  raise  by  parcels,  but  to  raise  any  given 
sum,  not  exceeding  200/.;  as  suppose  100/.  or  150/.,  and  if  they 
jointly  had  appointed  any  sum,  the  survivor  could  not  add  to  or 
alter  it. 

32.  And  in  Simpson  t?.  Paul  {£),  where  a  sum  of  money  was  settled 
upon  the  children  of  the  intended  marriage,  in  such  shares  as  the 
husband  and  wife,  during  their  joint  lives,  or  in  default  thereof,  the 
survivor  of  them,  should  appoint ;  and  the  husband  and  wife,  upon 
the  marriage  of  a  daughter,  appointed  2,000  /.  to  the  daughter,  as  her 
share  of  the  settled  sum,  and  the  daughter  and  her  intended  husband 
released  all  claim  to  the  fund ;  Lord  Northington  held,  that  the  wife, 

(m)  Roe  o.  Marshall,  Skin.  84.  368;  reversed,  1  De  Gez  k,  Jo.  1 14. 

(n)  1  Rep.  178;  and  see  Sir  Richard  Lee's  (r)  Heryey  0.  Herrey,  1  Atk.  661 ;  Zouch 

case,  1  And.  67,  and  Co.  Litt.  287  a.  v.  Wolston,  2  Bur.  1186;  1  Blackst  281; 

(0)  See  Boyey  v.  Smith,  1  Vem.  84.  and  see  Doe  v.  Milbome,  2  Term.  Rep.  721. 

{p)  See  Snape  v.  Turton,  Cro.  Car.  472;  («)  Brown  v.  Nbbett,  1  Cox,  \Z,9edqu.; 

and  Bollock  v.  Thome,  Mo.  615;  Pomfret  v.  see  Webster  v.  Boddington,  16  Sim.  177. 
Perring,  18  Beav.  618 ;  infra,  {t)  2  Eden,  84. 

{q)  Walmesleyv.Vaughan,dSma.&Gir. 


(I)  Where  a  power  to  lend  a  portion  of  the  tmst  money  to  the  husband  may  be  exer- 
cised more  than  once,  see  Verstarme  v.  Gardiner,  17  Beav.  388. 
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who  surviYed  her  husband,  could  not  exercise  the  power  of  appoint- 
ment as  survivor.  His  reasoning,  however,  is  not  satisfactory ;  the 
power  in  the  survivor,  according  to  the  general  opinion,  extends  over 
the  whole  of  the  fund  which  remains  unappointed.  It  was  admitted 
that  the  joint  appointment  did  not  prevent  a  further  joint  appoint- 
ment (u).  And  where  there  are  no  special  circumstances,  a  joint 
appointment  of  part  will  not  prevent  the  survivor  from  appointing 
the  residue  under  the  power  (x).  The  rule  acted  upon  in  Simpson 
r.  Paul,  that  the  exercise  of  a  primary  power  to  a  partial  extent 
precludes  any  exercise  of  the  secondary  power  has,  too,  been  over- 
ruled in  a  case  where  a  husband  had  a  power  to  appoint  to  issue 
living  at  his  wife's  death,  and  in  default  of  appointment  the  wife  had 
a  power  to  appoint  to  issue  living  at  her  husband's  death,  and  he 
exercised  his  power  over  4-5ths  of  the  fund  excluding  one  of  the 
objects,  and  the  wife  surviving  exercised  her  power  over  the  remain- 
ing 5th  in  favour  of  the  objects  within  her  power ;  and  it  was  held  that 
both  powers  were  well  executed.  And  it  was  considered  that  even  if 
in  the  particular  case  the  effect  of  the  wife's  appointment  was  to 
exclude  an  object  not  provided  for  under  the  first  power  from  taking 
any  part  of  the  l-5th  left  unappointed  under  that  power,  yet  that  would 
not  affect  the  due  execution  of  either  of  the  powers  (y ).  And,  as  we 
have  before  seen,  a  power  to  the  father  to  appoint  the  fee  to  children 
may,  it  seems,  be  exercised,  although  he  has  first  appointed  a  portion 
to  a  younger  child  under  a  power  in  the  trusts  of  a  term  limited  in 
default  of  appointment  under  the  first  power  (z). 

33.  In  Sumpton  v.  Sir  Andrew  Jenner  (a)  a  power  was  given  to  a 
feme  covert,  and  it  was  to  be  by  her  sole  only  and  single  act  and  deed 
sealed,  which  Maynard  insisted  could  not  be  Ueraio ;  but  the  Court 
resolved  that  these  words  meant,  without  joining  of  the  husband  only. 

34.  These  are  cases  where  the  power  is  really  but  partially 
executed  by  the  first  appointment ;  but  a  power,  although  exhausted 
at  law,  may  be  but  partially  executed  in  equity.  Thus,  if  a  man 
having  a  general  power  of  appointment,  or  of  revocation,  appoint  to 
one  in  fee  by  way  of  mortgage,  the  power  is  wholly  executed  at  law ; 
but  as  equity  considers  a  mortgage  merely  a  security  for  the  debt,  in 
equity  it  operates  as  a  partial  execution  only  (ft).  And  whatever 
may  be  the  form  of  the  instrument,  if  it  be  in  effect  simply  a 
mortgage,  it  will  operate  merely  as  a  revocation  pro  tanto. 

35.  In  Perkins  and  Walker,  under  a  power,  a  man  created  a 

(«)  Vide  biflro',  Foster  v.  Caatley,  6  De  N.  S.,  S45 ;  wproy  ch.  3,  s.  4. 
Goc,  Mac  &  Got.  65.  (a)  S  Keb.  S61. 

{x)  In  re  Simpson's  settlement,  4  De  Gex  (b)  Perkins  o.  Walker,  1  Yem.  97;  Thome 

&  Sma.  6Sl;  ex  parte  Bernard,. 6  Ir.  Ch.  v.  Thome,  1  Vera.  141, 182;  see  Lassellsv. 

Bep.  1 38.  Lord  Corawallis,  Prec.  Cba.  232, the  security, 

(y)  MapTeton  v,  Mapleton,  4  Drew.  515.  if  not  required,  was  to  be  void,  2  Vera.  4Q6. 

(z)  Cooke  V.  Cnnliffe,  17  Adol.  &  Ell.,  See  Jones  v.  Winwood,  10  Sim.  158.  104. 
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thousand  years  term  in  trustees  for  himself  for  life,  and  then  for 
payment  of  his  debts  and  a  mortgage,  and  sums  appointed  to  his 
relations,  tmth  a  power  of  revocation.  He  afterwards  made  several 
mortgages,  and  it  was  held  that  they  might  be  a  revocation  pro  tanto, 
but  no  otherwise.  In  Thome  v.  Thome,  upon  a  voluntary  settlement 
upon  himself,  the  settlor,  for  life,  with  remainder  to  his  daughter  in 
tail,  remainder  to  his  three  brothers  in  tail,  remainder  to  himself  in 
fee,  with  a  power  of  revocation ;  and  he  several  years  afterwards 
made  a  mortgage  in  fee,  and  the  proviso  for  redemption  was  that  he 
should  have  the  lands  in  his  former  estate  ;  it  was  deemed  to  be  a 
revocation  pro  tanto  only,  the  mortgagor  being  to  have  the  lands  on 
payment  as  of  his  former  estate ;  and  although  the  mortgage  was  to 
one  of  the  brothers,  the  remainder-man  under  the  settlement,  yet  that 
circumstance  was  held  not  to  vary  the  rule.  But  whatever  is  the 
form  of  the  mortgage,  unless  an  intention  can  be  collected  to  vary 
the  uses  beyond  the  mortgage,  they  will  attach  on  the  equity  of 
redemption  (c). 

36.  But  where  there  is  not  only  a  mortgage,  but  an  ulterior 
disposition  inconsistent  with  the  former,  it  will  operate  even  in  equity 
as  a  total  appointment  or  revocation,  unless  there  be  a  declaration 
that  it  shall  be  an  appointment  or  revocation  only  pro  tanto.  The 
case  of  Fitzgerald  and  Fauconberge  (rf)  does  not  go  farther  than  this. 
There,  under  a  general  power  of  revocation,  William  Fowler  con- 
veyed the  fee  to  trustees  to  raise  and  pay  debts.  And  after  payment 
thereof,  that  they  should  pay  the  overplus,  and  re-convey  the  estates 
unsold,  to  him,  or  to  such  persons,  &c.  as  he  should,  by  any  deed  or 
writing,  under  his  hand  and  seal,  attested  by  two  or  more  credible 
witnesses,  appoint.  And  by  a  deed  of  even  date,  he  reserved  power 
to  revoke  the  conveyance.  It  was  determined,  that  the  former 
settlement  was  wholly  revoked.  The  Court  admitted  the  authority 
of  the  cases  before  cited  as  to  mortgages,  and  thought  them  nothing 
to  the  purpose ;  for  mortgages  are  only  securities  for  money,  and  no 
alteration  of  the  estate  is  made  thereby,  but  only  a  charge  let  in  upon 
it ;  but  they  determined,  that  Mr.  Fowler's  intention  was  to  do  an 
act  inconsistent  with  the  former  settlement,  and  to  put  the  estate  into 
a  new  channel.  Indeed,  the  mode  of  directing  the  disposition  of  the 
residue,  but  more  especially  the  power  of  revocation  reserved,  strongly 
indicated  an  intention  wholly  to  revoke  the  old  settlement.  The 
principle  must  be  the  same  as  before  the  1  Vict  c.  26  was  applied  to 
revocations  of  devises  by  mortgages,  &c.     And  it  is  clear,  that  a 

(c)  See  as  to  mortgages  not  under  powers,  Jur.,  N.  S.,  1334. 

Jack«on  v.  Parker,  Ambl  6S7;  Corbett  v.  {(I)  Fitzg.  207.    See  Barnett  p.  Wilson, 

Barker,  1  Aostr.  138;  3  Anstr.  755;  Rus-  8  You.   &  Coll.  C.  C.  407;    Wbithoad  t*. 

combe  v.  J] are,  6  Dow,  1 ;  Reeve  v.  Hicks,  Smith,  1  Drew.  531  ;  3  De  Gex,  Mac.  &  Gort 

9  Sim.  k  Stu.  403;  Stam^fleld  v.  Hallam,  5  741. 
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mere  conveyance  to  a  trustee  in  fee,  in  trust  to  sell,  and  pay  debt«, 
with  the  ultimate  trust  for  the  settlor,  was,  like  a  mortgage,  only  a 
revocation  pro  tanto  of  a  prior  will(^).  But  where  the  equity  of 
redemption  or  residuary  interest  was  settled  differently,  or  a  different 
power  of  disposition  was  reserved  over  it,  even  equity  held  the 
mortgage  or  conveyance  a  total  revocation.  Upon  the  same  principles 
the  cases  of  Perkins  and  Walker,  and  Fitzgerald  and  Fauconberge 
may  well  stand  together.  Nor  does  it  appear  to  have  been  material 
in  these  cases  whether  the  mortgage  was  made  to  the  person  seised 
of  the  estate  subject  to  the  power  of  revocation,  or  to  a  stranger  (/)  (I). 
37.  In  the  case  of  Anson  r.  Lee  {g\  estates  were  devised  to  the 
testator's  brother  A^  in  tail,  with  remainders  over,  and  the  brother 
suffered  a  recovery  to  such  uses  as  he  should  appoint  by  deed  or  will, 
&c.,  and  in  default  thereof,  to  the  uses  expressed  of  the  same  in  the 
wilL  At  the  date  of  the  will  the  estates  were  vested  in  trustees  in 
fee  to  pay  debts.  After  the  recovery  by  -4  a  sum  was  borrowed  by 
the  trustees,  and  they  conveyed,  and  A  appointed  the  estates  to  the 
lenders  in  fee  by  way  of  mortgage.  By  the  proviso  for  redemption 
the  estate  was  to  be  reconveyed  "  to  the  uses  to  which  the  same 
stood  limited  prior  to  the  execution  of  the  deeds,"  and  the  trustees 
then  by  other  deeds  conveyed  the  estates,  subject  to  the  mortgage, 
to  the  uses  of  the  recovery  deed,  viz.  to  such  uses  as  A  should 
appoint,  and  in  default,  to  the  uses  of  the  will.  Seven  years  after- 
wards, by  inaccurate  deeds,  the  surviving  mortgagee  (being  desirous 
to  receive  the  money  due)  conveyed,  and  A  appointed  the  estate  to 
the  new  mortgagee  in  fee,  with  a  common  proviso  for  redemption,  by 
the  terms  of  which  the  estate  was  to  be  reconveyed  "  unto  A^  his 
heirs  or  assigns,  or  unto  such  person  or  persons  as  he  or  they  should 
for  that  purpose  appoint."  These  deeds  recited  the  former  deeds, 
but  did  not  recite  any  intention  of  -4  to  vary  the  uses.  The  Vice- 
Chancellor  held  that  the  mortgage  was  an  appointment  of  the  whole 
fee,  even  in  equity,  so  as  to  defeat  altogether  the  uses  in  the  will. 
He  considered  cases  as  between  husband  and  wife  not  to  bear  upon 
this  case,  because  A  had  settled  the  estate  to  the  uses  instead  of 
Testing  the  fee  in  himself,  and  recognised  that  by  other  deeds. 
Then,  though  the  deed  creating  the  power  was  recited,  and  the  deeds' 

(tf)  Lady  Vernon  9.  Jones,  2  Freem.  117;  Peach  v.  Phillips,  2  Diok.  538;  Baxter  v. 

2  Vern.  241 ;  Ogle  v.  Cooke,  2  Bro.  C  C.  Dyer,5ye8. 656,  which  overruled  Harkneas 

592,  dtcd.  ~  V.  Bayley,  Prec.  Cha.  514. 

.(/)  Thome  v.  Thome,  1  Vera.  182.    8eo  (^)  4  Sim.  364. 

(I)  Now  by  1  Vict.  e.  26,  s.  23,  no  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will  of 'or  relating  to  any  real  or  personal  estate  therein  comprised, 
except  an  uct  by  which  it  shall  be  revoked  under  the  statute,  shall  prevent  the  operation 
.of  the  will  with  respect  to  such  estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  tlie  time  of  his  death ;  and  see  s.  24* 
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which  repeated  the  same  limitatioiiB,  yet  the  framer  of  the  last  deed 
(which  he  admitted  was  drawn  in  a  blundering  way)  deliberately 
departed  from  that  power  of  limitation,  and  reserved  the  equity  of 
redemption  to  A,  his  heirs  and  assigns.  He  sdid  he  must  suppose 
that  that  which  was  expressed  in  the  deed  was  what  was  intended  by 
the  parties  to  it,  unless  there  was  something  in  the  character  of  the 
parties  that  necessarily  rebutted  that  presumption.  Where  the 
husband  and  wife  are  dealing  with  the  wife's  estate,  there  is  some- 
thing in  the  character  of  the  parties  to  the  deed  which  rebuts  the 
presumption  that  the  equity  of  redemption  was  intended  to  go  to 
the  husband's  heir.  In  the  case  before  him,  it  seemed  to  him  that 
the  presumption  was  the  other  way,  because  A  was  himself  taking, 
by  means  of  this  limitation  of  the  equity  of  redemption,  a  more  bene- 
ficial interest  in  his  own  estate  than  he  had,  for  some  reason  or  other, 
which  was  not  disclosed,  thought  proper  to  give  himself  by  the  prior 
deeds.  In  his  (the  Vice-Chancellor's)  mind  there  was  nothing 
whatever  to  rebut  the  inference  which  arose  from  the  plain  imprefr- 
fiions  of  the  last  deed;  but  there  was  something  that  tended  to 
support  the  inference  that  that  was  intended  which  was  expressed. 

38.  This  case  seems  to  establish  a  new  rule,  ^'s  object  originally 
was  to  obtain  the  entire  dominion  over  the  estate,  and  yet  preserve 
the  uses  declared  by  his  brother's  will  in  case  he  did  not  choose 
ultimately  to  alter  the  destination  of  the  property.  The  last  deeds, 
which  were  informally  and  inaccurately  drawn,  were  executed,  not 
because  A  had  changed  his  intention,  but  because  the  mortgagee 
required  his  money ;  and  the  proviso  for  redemption  was  simply  an 
informal  declaration  of  his  intention  to  retain  the  dominion  over  the 
estate  subject  to  the  mortgage.  In  such  a  case  intentionTaust  govern, 
and  no  intention  to  defeat  the  former  limitations  was  declared  by  the 
instrument  It  really  was  the  common  case  of  an  estate  in  settle- 
ment, and  the  subsequent  transfer  of  a  mortgage,  with  an  inaccurate 
proviso  for  redemption,  but  without  any  declared  intention  to  do 
more  than  secure  the  mortgage,  and  without  any  such  destination  of 
the  equity  of  redemption  to  new  uses  as  of  itself  manifested  such 
an  intention.  To  say  that  because  the  limitation  in  the  deed  is  to 
the  party  in  fee,  therefore  it  must  be  held  to  express  the  intention, 
is  simply  to  deny  the  rule ;  and  the  limitation,  as  it  stands,  might 
always  be  contrasted  with  the  former  settlement,  if  that  would  defeat 
the  settlement  altogether.  The  framer  of  the  last  deed  might  think 
that  he  had  reserved  the  same  power  over  the  estate  as  A  had  before, 
and  that  was  all  he  adverted  to ;  but  the  law  steps  in  and  forbids 
his  short  and  inaccurate  expression  to  defeat  the  previous  settlement. 
It  seems  difficult  to  maintain  the  decision,  and  it  does  not  appear 
to  be  supported  by  the  authorities,  which  we  may  now  shortly 
examine. 
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39.  In  a  case  where  a  father  and  mother  had  a  general  power  of 
appointment,  and  in  default  of  appointment,  the  estate  was  settled 
on  themselves  for  life,  and  then  to  the  children,  as  the  husband 
should  appoint,  and  in  default  thereof  y  to  the  husband  in  fee,  it  was 
held  that  the  fee  vested  in  the  husband  in  default  of  appointment, 
though  there  was  issue;  and  this  was  held  to  be  a  mistake,  which, 
under  the  circumstances,  equity  could  rectify  in  favour  of  the 
children.  It  was  then  insisted,  that  a  mortgage  having  been  made 
by  the  husband  and  wife  under  their  general  power ^  which  recited  the 
settlement  as  it  stood,  and  by  which  the  equity  of  redemption  was 
reserved,  that  mortgage  amounted  to  a  new  limitation  and  appoint- 
ment, which  they  were  competent  to  make  under  their  power ;  but 
Lord  Hardwicke  decided  otherwise,  as  he  thought  they  meant  not 
to  make  any  appointment,  but  only  to  mortgage  the  estate  (A). 

40.  In  Innes  v.  Jackson  (t),  an  estate  was  settled  on  the  husband 
and  wife  for  life  successively,  remainder  to  the  children  in  strict 
settlement,  remainder  to  the  wife  in  fee,  with  a  power  of  revocation 
and  new  appointment  to  the  husband  and  wife.  They  first  made 
a  mortgage  for  years,  with  a  proviso  for  redemption  by  the  husband 
and  wife,  or  either  of  them,  their  or  either  of  their  heirs,  &c.,  and 
in  case  of  such  redemption  the  term  was  to  cease.  All  agreed  that 
the  deed  operated  under  the  power  of  revocation,  but  that  it  was  a 
simple  mortgage,  and  did  not  alter  the  limitations  in  the  settlement 
further  than  was  necessary  to  create  the  charge ;  it  was,  therefore, 
not  redeemable  by  the  heirs  of  the  survivor  of  the  husband  and 
wife,  but  only  by  those  who  were  entitled  under  the  settlement. 
They  afterwards,  upon  a  further  loan,  confirmed  the  term,  which, 
upon  payment  of  the  money,  it  was  declared  should  be  void.  By 
this  deed  the  husband  covenanted  that  he  and  his  wife  would  levy  a 
fine,  which  should  enure  to  confirm  the  term,  subject  to  redemption, 
and  after  the  determination  of  the  term  to  the  husband  and  wife  for 
their  lives,  and  the  life  of  the  survivor,  with  remainder  to  the  heirs 
of  their  two  bodies,  remainder  to  the  right  heirs  of  the  survivor  for 
ever.  Lord  Eldon,  at  the  original  hearing,  thought  that  even  this 
declaration  of  uses  did  not  carry  the  execution  of  the  power  beyond 
the  simple  mortgage,  because  there  was  no  recital  of  such  an  inten- 
tion ;  but  in  the  House  of  Lords  he  agreed  with  Lord  Redesdale, 
that  the  new  limitation  of  uses  suflSciently  showed  the  intention 
without  any  recital. 

41.  Lord  Eldon  said  the  doctrine  was,  that  if  the  intention  is  to 
make  a  mortgage  of  the  wife's  estate,  that  intention,  shall  govern  the 

Qi)  Pritchard  v.  Quinchant ;  JenkinB  v.  are  correctly  stated  by  Lord  Redesdale.  In 
Quinchant,  Amb.  147 ;  5  Ves.  596,  n. ;  see  Mr.  Vesey's  Report  they  do  not  tally  with 
Penne  v.  Peacock,  For.  41.  Lord  Eldon's  judgment.    Hipkin  p.  Wilson, 

(i)  16  Ves.  656;  1  fiUgh,  104.    The  &cU      3  De  Gex  and  Sma.  738. 
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parties^  and  the  equity  of  redemption  shall  belong  to  the  person  who 
had  the  estate  before^  so  as  to  give  back  the  inheritance  to  those 
from  whom  it  came,  exactly  as  where  a  man  makes  a  mortgage  of  his 
oum  estate,  and  the  proviso  for  redemption  is  to  him  and  the  heirs  of 
his  body,  falling  short  of  the  description  of  persons  who  would  have 
taken  the  inheritance  originally  before  the  mortgage  (JC),  He  also 
observed,  that  though  under  an  instrument,  which  on  the  face  of  it 
is  an  execution  of  a  power  of  revocation,  and  professes  to  limit  new 
uses  to  the  extent  in  which  new  uses  are  declared  by  it  they  will 
arise^  it  does  not  follow  that  new  uses  will  be  created  in  a  mortgage 
transaction,  nothing  more  appeariing  on  the  face  of  it  to  have  been 
intended  than  the  primary  object  of  advancing  the  money  (/). 

42.  Lord  Redesdale  stated  the  principle  to  be  this:  that  in  a 
mortgage  the  mere  form  of  reservation  of  the  equity  of  redemption 
is  not  of  itself  sufficient  to  alter  the  previous  title.  In  such  a  case 
it  is  supposed  to  arise  from  inaccuracy  Or  mistake,  which  is  to  be 
explained  and  corrected  by  the  state  of  the  title  as  it  was  before  the 
mortgage.  This,  he  said,  was  conformable  to  the  principle  upon 
which  other  cases  had  been  determined.  If  a  lease  be  made  by 
tenant  for  life  under  a  power  created  by  a  settlement,  and  a  rent  is 
reserved  to  the  lessor  and  his  heirs  (which  is  not  an  unusual  blunder), 
those  words  are  interpreted  by  the  prior  title,  and  applied  to  such 
persons  as  under  the  settlement  may  be  entitled  to  the  estate  in 
remainder,  and  not  to  the  heir  of  the  lessor,  unless  he  happen  to  be 
such  remainder-man.  In  all  such  cases  the  words  used  are  to  be 
interpreted  according  to  the  title  when  the  instrument  is  executed. 
So  where  an  estate  belonging  to  the  wife  is  mortgaged,  and  the 
equity  of  redemption  is  reserved  to  the  heirs  of  the  husband,  there 
is  a  resulting  trust  for  the  wife  and  her  heirs  (m).  Where,  he 
further  observed,  the  declaration  of  the  uses  of  the  fine  refers  simply 
to  the  operation  of  the  deed  as  a  mortgage ;  where  it  is  simply  a 
declaration  that  the  money  being  paid  the  fine  shall  enure  to  the 
persons  who  make  the  mortgage,  and  there  is  nothing  else  which 
makes  it  subject  to  redemption,  that  would  be  considered  as  a  mere 
clause  of  redemption,  and  construed  in  the  same  way.  But  where 
the  form  of  the  equity  of  redemption  has  nothing  to  do  with  the 
limitation  of  the  estate ;  where  the  limitation  of  the  estate  is  per- 
fectly distinct,  it  seemed  to  him  the  rules  which  had  been  established 
in  the  cases  of  resulting  trust  did  not  in  any  degree  apply  («). 

43.  It  will  be  difficult  to  reconcile  the  decision  in  Anson  v.  Lee 
with  the  principles  as  exhibited  by  Lord  Eldon  and  Lord  Redesdale. 
It  is  of  course  an  important  fact  that  the  estate  mortgaged  is  either 
tlie  husband's  or  the  wife's  where  the  limitation   of  the  equity  of 

(*)  Ifi  Ves.  367.  (w)  Seel  B'ioh,  1 U;  andsee pp.  124, 127. 

(/)  16  Ves.  3C9.  (n)  1  Bligh,  12S. 
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redemption  is  not  according  to  the  old  ownership;  but  it  is  an 
equaUj  important  fact  that  the  mortgagor  had  settled  the  estate  on 
certain  persons  in  default  of  his  appointing  it  from  tiiem^  where  the 
equity  of  redemption  does  not  technically  refer  to  those  uses.  In 
both  cases  intention  is  to  govern,  and  in  neither,  according  to 
established  principles,  is  that  intention  to  be  collected  from  the 
equity  of  redemption  being  reserved  to  the  party  who  made  the 
mortgage.  The  wisdom  of  the  rule  is  proved  by  the  circumstance 
that  the  mortgage  in  Anson  v.  Lee  was  in  other  respects  inartificially 
and  inaccurately  framed. 

44.  The  opinions  of  Sir  Archibald  Macdonald  and  Mr.  Shadwell 
were  against  the  total  revocation,  in  a  stronger  case  than  Anson  v. 
Lee,  and  their  opinion  appears  to  have  been  sanctioned  by  the  Court- 
Lord  Orford,  who  by  a  recovery,  in  1781,  had  vested  estates  in 
Ay  By  and  C,  in  himself  in  fee,  by  two  settiements  conveyed  the 
estate  in  ^  to  such  uses  as  he  should  appoint  by  deed  or  wiU,  and 
for  want  of  appointment,  to  certain  uses  in  strict  settiement,  with  a 
power  of  revocation  and  new  appointment  by  deed  or  will ;  and  he 
conveyed  the  estates  B  and  C  to  himself  in  tail,  remainder  to  such 
uses  as  he  should  appoint  by  deed  or  will,  remainder  to  the  right 
heirs  of  a  deceased  ancestor  for  ever,  with  a  power  of  revocation 
and  new  appointment  by  deed  or  will.  Four  years  afterwards  he 
joined  in  a  deed  for  transferring  an  old  mortgage  on  all  the  estates 
to  a  new  mortgagee,  and  tfiis  deed  recited  only  tiie  recovery  deed  of 
1781,  and  not  the  subsequent  settiements.  The  equity  of  redemp- 
tion was  reserved  to  Lord  Orford,  his  heirs  and  assigns,  and  the 
reconveyance  was  to  be  to  him,  his  heirs  and  assigns,  or  unto  such 
person  or  persons  as  he  or  they  should  direct  or  appoint.  The 
counsel  were  both  of  opinion  that  the  settiements  were  revoked 
only  pro  tantOy  upon  the  general  rule.  Macdonald  observed,  that  it 
might  be  said  that  the  words  and  unto  such  person  as  he  or  they  shall 
direct  or  appointy  which  were  not  to  be  found  in  any  of  the  printed 
cases  which  he  had  met  with,  showed  an  intent  in  the  party,  when 
connected  with  his  powers  of  appointment,  that  the  transfer  meant 
to  go  further  than  partially  to  revoke  the  former  deeds.  He  did 
not,  however,  upon  the  whole,  think  that  such  an  effect  would  be 
given  to  those  words;  as  he  conceived  that,  without  the  aid  of 
express  words,  he,  or  his  heirs  or  assigns,  might  have  directed  the 
equity  of  redemption  to  be  conveyed ;  but  that  the  case  would  only 
be  considered  as  a  case  of  partial  revocation  in  order  to  let  in  the 
mortgagees  (o).  Sir  W.  Grant,  in  delivering  judgment,  appears  to 
have  adopted  this  view  (/?).  Macdonald's  view  of  the  operation  of 
the  words  "  and  unto  such  person,  &c."  is  fully  supported  by  the 
case  of  Wagstaff  v.  Wagstaff,  in  which,  as  we  have  seen,  a  trust  for 

ip)  a  Mer.  179,  lu  (/;)  See  2  Mer.  352. 
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A,  his  heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they 
should  direct,  was  held  to  be  no  more  than  a  common  trust  in  fee- 
simple,  for  the  last  words  were  no  more  than  what  was  implied 
before,  and  expressio  earum  qua  tacite  insunt  nihil  operatur  {q). 

45.  There  is  another  case,  the  doctrine  in  which  maj  be  doubted* 
I  allude  to  Martin  v.  Mitchell  (r),  where  a  wife's  reverrion  in  fee  of 
an  estate  was  mortgaged  by  herself  and  her  husband  by  fine,  and 
by  the  mortgage  deed  the  equity  of  redemption  was  reserved  to  such 
person  or  persons,  &c.,  as  the  husband  and  wife  should  by  any  deed, 
to  be  executed  in  the  presence  of  and  attested  by  two  witnesses, 
appoint,  and  in  default  of  such  appointment,  as  the  wife  should  by 
will  appoint,  and  in  default  of  appointment,  to  her  in*  fee.  Sir 
Thomas  Plumer  said  this  raised  a  question  that  introduced  the 
consideration  of  the  class  of  cases  relating  to  the  effect  of  a  reservar 
tion  of  an  interest  in  the  equity  of  redemption  to  the  husband  in  a 
mortgage  made  by  the  husband  and  wife  of  the  estate  of  the  latter. 
In  Innes  v.  Jackson,  where  the  equity  of  redemption  was  reserved 
to  the  husband  alone,  the  Lord  Chancellor  was  of  opinion  that  it 
continued  to  be  the  wife'i^state.  That  decision  was  reversed  in  the 
House  of  Lords,  but  on  the  groimd  of  a  distinction  taken  by  Lord 
Kedesdale,  who  came  to  the  conclusion  that  there  were  two  classes 
of  cases :  first,  where  the  equity  of  redemption  is  reserved  to  the 
husband  and  his  heirs,  without  any  appearance  of  an  intention  to 
resettle  the  estate  or  alter  the  previous  rights ;  secondly,  where  from 
other  circumstances,  independent  of  the  reservation  itself,  any  inten- 
tion to  make  a  new  settlement  appears.  And  that  case  (Innes  v. 
Jackson)  fell  clearly  within  the  second  class ;  for  the  mortgage  was 
only  for  a  term  of  years,  while  the  conveyance  extended  to  a  limita- 
tion of  new  uses  of  the  fee,  showing  that  it  was  executed  for  a 
double  purpose.  But  it  was  open  to  consideration  in  the  case  before 
him,  where  the  mortgage  was  in  fee,  whether  there  was  any  intention 
to  alter  the  nature  of  the  wife's  estate. 

46.  Now  the  mortgage  in  Innes  and  Jackson  having  been  only  for 
years,  whilst  the  fee  was  resettled,  certainly  strongly  marked  the 
intention,  but  it  is  necessary  only  that  the  intention  should  appear. 
It  would  seem  to  be  clear  that  the  intention  was  sufficiently  manifest 
in  Martin  v.  Mitchell  to  exclude  all  doubt  of  the  equity  of  redemp- 
tion having  been  deliberately  resettled.  It  is  not  disputed  that  a 
recital  of  die  intention  to  settle  the  equity  of  redemption  is  not 
necessary.  A  reservation  to  the  husband,  jointly  with  his  wife  or 
separately,  may  be  made  by  mistake  or  error,  in  consequence  of  the 
husband's  liability  to  repay  the  money.  But  there  can  be  no 
mistake — and  fraud  cannot  be  inferred — in  a  regular  limitation  to 
the  joint  appointment,  by  deed  formally  executed,  of  the  husband 

(q)  8  p.  Wmi.  S58.  (r)  2  Jac.  k  Walk.  413. 
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and  wife,  and  in  default  of  such  appointment,  to  tlie  appointment  of 
the  wife  hj  will,  and  in  default  of  appointment,  to  herself  in  fee. 
No  court  can  be  authorised  to  read  such  a  regular  set  of  limitations 
as  a  mere  reservation  of  the  equity  of  redemption  to  the  wife  in  fee ; 
so  that  she  could  not  have  concurred  with  her  husband  in  raising  an 
estate  under  her  power  without  a  fine,  and  could  not  have  devised 
her  estate  at  all  during  the  coverture.  It  is  too  dangerous  to 
remodel  such  express  limitations  («)•  The  point  however  was  not 
decided  in  Martin  v,  MitchelL 

47.  This  question  led  to  a  considerable  difference  of  opinion  in 
the  late  case  of  Heather  v,  O'Neill  {t) ;  the  remainder  in  fee  of  a 
married  woman  expectant  upon  a  life  estate  in  one-fourth  of  a 
property  was  settled  by  deed  of  the  24th  November  1817  to  such 
uses  as  the  husband  and  wife-should  jointly  appoint,  and  in  default 
of  appointment  to  the  husband  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  childrenr  of  the  marriage  as  they  should  jointly 
appoint,  and  in  default  of  appointment  to  the  children  in  fee.  Two 
days  afterwards  the  husband  and  wife,  in  exercise  of  their  power, 
appointed  the  property  to  two  trustees  iiTfee  upon  such  trust  as  the 
husband  should  by  deed  appoint,  and  in  default  of  appointment  in 
trust  for  him  for  life,  or  until  bankruptcy  or  insolvency ;  then  for 
the  wife  for  life,  and  after  the  death  of  the  survivor,  upon  the  trusts 
expressed  in  the  first  deed.  It  seems  that  the  husband  and  the 
owner  of  the  other  three-fourths  had  contracted  to  sell  the  entirety 
of  the  property,  and  then  by  a  deed  of  the  25th  March  1818,  which 
recited  the  contract  for  sale  (I),  and  the  previous  deeds,  and  the 
advance  by  A  and  B  of  340/.  to  the  husband,  he  appointed,  and  the 
trustees  of  the  fee  in  the  second  deed  conveyed  the  one-fourth  to  C 
in  fee  upon  the  trusts  after  declared ;  and  he  appointed  and  assigned 
one-fourth  of  the  purchase-money  to  C  upon  trust,  in  case  the  340/. 
should  not  be  paid  with  interest  before  the  24th  of  June,  to  sell  and 
receive  the  one-fourth  share  of  the  estate  and  purchase-money,  and 
thereout  to  pay  the  340  /.  and  interest,  and  to  pay  the  residue  to  the 
husband,  his  executors,  administrators  or  assigns,  and  if  any  of  the 
real  estate  remained  unsold  to  convey  it  to  the  husband,  his  heirs  or 
assigns,  or  as  he  or  they  should  direct.  The  mortgage  was  paid  off 
in  the  husband's  lifetime  by  his  solicitor.  The  wife  survived  her 
husband,  and  became  his  administratrix,  and  repaid  the  money  to  the 
solicitor.     Upon  a  contest  between  the  heirs  of  the  husband  and  the 

(«)  See  d  De  Oe.  9c  Jo.  417,  418.  clearly  stated.    I  have  corrected  them  from 

(t)  27  L.  J.,  N.  S.  512;  the  facte  are  not      the  report  in  2  De  6e.  &  Jo.  899. 

(I)  This  no  doubt  ie  correct,  but  It  is  not  so  stated  in  2  De  Ge.  &  Jo.,  nor  does  that 
report  agree  with  the  subsequent  statement  of  the  trusts. 
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heirs  of  the  wife,  the  Master  of  the  Rolls  held  that  the  deeds  of 
1817  were  executed  for  the  purpose  of  the  mortgage  in  1818>  and 
that  they  must  be  taken  together;  consequently,  the  deed  of  1818  did 
not  operate  beyond  letting  in  the  mortgage.  Upon  an  appeal  the 
decree  was  reversed;  the  Lord  Chancellor,  and  Lord  J.  Turner 
held  that  the  three  deeds  could  not  be  viewed  as  part  of  the  same 
transaction;  Lord  J.  Ejiight  Bruce  expressed  no  opinion  on  the 
point;  but  he  considered  the  deed  of  March  1818  as  a  mortgage 
only,  whilst  the  two  other  learned  judges  held  that  under  it  the 
husband  became  entitled  to  the  equitable  fee  subject  to  the  mort- 
gage ;  and  Lord  J.  Turner  observed,  that  the  observations  in  this 
work,  on  the  case  of  Martin  v.  Mitchell,  were  very  much  in  favour 
of  this  conclusion.  The  present  case,  he  added,  was  the  exact 
converse.  We  may  observe,  that  the  second  deed  of  1817  could 
hardly  have  been  executed  for  the  simple  object  of  making  tlie 
mortgage,  for  the  mortgage  might  well  have  been  made  by  an 
exercise  of  the  joint  power  under  the  first  deed,  and  thus  have 
left  that  deed  undisturbed  beyond  the  mortgage.  No  intention 
was  expressed  to  restrict  the  operation  of  the  second  deed,  and  by 
that  deed  the  sole  power  over  the  property  was  given  to  the  hus- 
band, and  taken  from  him  and  his  wife.  It  was  a  clear  case  of 
substitution,  and  the  variance,  slight  as  it  was,  in  the  limitations 
over,  in  default  of  an  appointment  by  the  husband,  was  entitled  to 
weight  It  then  only  remained  to  construe  the  deed  of  1818,  and 
not  only,  as  it  was  observed,  did  the  trustees  divest  themselves  of 
their  whole  estate  without  any  indication  of  an  intention  to  preserve 
the  trusts  of  the  second  deed  of  1817  beyond  the  mortgage,  but  tlie 
deed  in  which  they  concurred  subject  to  the  payment  of  the  mort- 
gage, in  strict  technical  terms,  limited  the  money  to  be  produced  by 
the  sale  already  made,  or  by  any  future  sale,  to  the  husband,  or  his 
personal  representatives,  and  the  estate,  if  any  part  remained  unsold, 
to  him  and  his  real  representatives  (I).  These  distinct  provisions 
were  in  direct  opposition  to  the  trusts  of  the  second  deed  of  1817, 
and  were  fully  warranted  by  the  power  of  appointment  in  the  hus- 
band. The  ultimate  decision  seems  to  have  been  authorised  by  the 
current  of  the  authorities. 

48.  In  a  later  case  on  this  subject  (t<),  where,  under  a  joint  power 
in  a  settlement  to  husband  and  wife,  they  appointed  (subject  to  cer- 
tain charges)  the  estate  as  the  husband  alone  should  appoint,  and 
he  the  next  day  (1  July  1817),  appointed  it  to  the  joint  appointment 

(ti)  Whitheadv.  Smith,  1  Drew.  531. 


(I)  This  does  not  appear  in  the  report  in  2  De  Ge.  &,  Jo. 
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of  himsetf  and  his  wife,  and  in  default  of  appointment  to  himself  and 
his  wife  successively  for  life,  with  remainder  to  their  son  William  in 
fee,  and  the  husband  and  wife  afterwards  executed  several  mortgages 
by  which,  in  effect,  the  uses  of  the  settlement  of  July  1817  were  pre- 
served, and  ultimately,  in  May  1832,  they  appointed  to  a  mortgagee, 
and  the  proviso  for  redemption  was  for  the  reconveyance  "  unto  and 
to  the  use  of  the  husband  and  wife,  their  heirs,  or  assigns,  or  unto 
such  other  person  or  persons  as  they  should  direct."  And  there  was 
a  power  to  the  mortgagee  to  sell,  the  surplus  purchase-money  to  be 
paid  to  the  husband  and  wife,  their  heirs,  executors,  administrators, 
and  assigns,  or  as  they  should  direct.  After  the  death  of  the  hus- 
band and  wife  the  son  William  claimed  the  fee,  subject  to  the  mort- 
gages, and  Kindersley,  V.  C,  decided  in  his  favour  on  the  ground 
that  the  deed  of  1832  operated  as  a  new  settlement  beyond  the 
mortgage  created  by  it  The  learned  judge  acceded  entirely  to  the 
doctrine  laid  down  in  Anson  v.  Lee.  ITiat  casCy  he  said,  Iiad  always 
been  considered  good  lawy  and  he  thought  that  in  principle  it  applied 
to  the  case  before  him;  but,  upon  appeal  to  the  full  court,  this 
decision  was  reversed,  as  the  form  of  the  proviso  for  redemption 
did  not  afford  an  indication  of  an  intention  of  altering  the  devolu- 
tion of  the  estate,  and  this  also  seems  warranted  by  the  current  of 
the  authorities.  It  was  then  insisted  that  the  settlement  of  1832 
was  voluntary  on  the  part  of  the  father,  and  that  a  sale  by  the 
father  after  the  death  of  his  wife  defeated  that  settlement,  but  the 
prior  deed  and  this  deed  of  1832  were  deemed  parts  of  the  same 
transaction,  so  as  to  make  the  wife  a  contracting  party  for  the  settle- 
ment on  the  son,  and  his  title  was  accordingly  supported  (:r),  and 
relief  was  given  against  a  purchaser  for  value  from  the  husband,  who 
had  survived  his  wife. 

49.  There  is  still  a  later  case  upon  which  there  have  been  different 
judicial  opinions.  I  refer  to  Atkinson  v.  Smith  (y),  where  Atkinson 
and  his  wife  were  joint  tenants  or  tenants  by  entireties  in  fee  of  an 
estate  (I),  and  by  a  fine  and  deed  they  mortgaged  it  to  ^  in  fee, 
subject  to  a  proviso  for  redemption  if  they  or  either  of  them,  or  either 
of  their  heirsy  executors^  administrators y  or  assigns  should  pay  the 
money,  whereupon  A  was,  at  the  request  and  expense  of  Atkinson 
and  his  unfey  their  heirsy  and  assigns,  or  either  or  any  of  them  to 
reconvey  "unto  Atkinson  and  his  wife,  their  heirs,  or  assigns,  or 
unto  such  other  person  or  persons,  and  for  such  intents  and  purposes, 

(x)  3  De  Gez  Mac.  ic  Gor.  727.  (y)  4  Jur.,  N.  S.,  063. 


(I)  There  appears  to  be  some  inaccuracy  in  the  report  of  the  judgment  of  the  Vice- 
Chancellor,  as  to  the  nature  of  the  estate.  lu  1  De  Ge.  k  Jo.  180,  it  is  stated  that  the 
hufthand  and  wife  were  tenants  by  entireties. 
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and  in  snch  manner  and  form  cls  they  or  the  survivor  of  t?iem,  or  the 
heirs  or  assigns  of  such  survivor^  should  direct  or  appoint  in  that 
behalf."  The  mortgage  was  paid  off  without  any  reconveyance. 
By  a  settlement,  three  or  four  years  afterwards,  the  mortgagee,  by 
the  direction  and  appointment  of  Atkinson  and  wife,  bargained  and 
sold,  and  Atkinson  and  his  wife  appointed,  released,  and  confirmed 
the  estate  to  uses  in  strict  settlement.  The  wife  died  in  her  hus- 
band's lifetime,  and  he  conveyed  the  estate  to  a  purchaser  in  fee  (I). 
Kindersley,  V.  C,  of  course,  stated  the  rule  correctly.  The  mere 
reservation  of  the  equity  of  redemption,  unless  in  a  form  indicating 
most  clearly  an  intention  to  alter  the  settlement  of  the  estate  ultra 
the  mortgage,  has  no  such  effect.  He  added  that,  whatever  may  be 
the  effect  of  Anson  r.  Lee,  it  was  not  that  the  judge  meant  to  dis- 
pute this  rule,  although  he  might  have  erred  in  its  application.  In 
this  case  the  obligation  of  the  mortgagee  to  convey  was  nothing 
more  than  leaving  the  estate  in  Atkinson  and  his  wife  as  it  was 
before  the  marriage :  that  is,  a  joint  tenancy  in  fee.  We  may 
observe  that  the  intention  could  be  collected  only  from  the  proviso 
for  redemption,  and  the  husband  and  wife  being  tenants  by  entire- 
ties in  fee,  the  question  really  was  whether  the  proviso  showed  a 
clear  intention  beyond  the  mortgage  to  at  once  settle  the  equity  of 
redemption  as  follows,  viz.,  to  such  person  or  persons  and  for  such 
intents  and  purposes,  and  in  such  manner  and  form  as  they  or  the 
survivor  of  them  or  the  heirs  or  assigns  of  such  survivor  should 
appoint,  and  in  default  of  any  such  appointment  to  the  husband  and 
wife  in  fee.  The  power,  if  it  existed,  must  be  extended  to  all,  in- 
cluding the  heirs  or  assigns  of  the  survivor ;  ^  but  such  a  power  was 
never  seen,  whereas  if  the  words  in  question  only  expressed  what 
the  direction  to  convey  to  the  husband  and  wife,  their  heirs  and 
assigns,  implied,  the  equity  of  redemption  would  follow  their  original 
title  in  fee  in  its  devolution.  Upon  an  appeal,  however,  the  decision 
of  the  Vice-Chancellor  was  reversed  by  the  Lord  Chancellor,  who 
considered  that  powers  were  reserved  by  the  husband  and  wife,  and 
that  the  joint  power  gave  validity  to  the  subsequent  settlement ;  and 
he  distinguished  this  from  the  class  of  cases  quoted,  because  in  all 
of  them  the  question  was  whether  the  change  of  the  limitations  indi- 
cated any  change  of  intention,  but  in  the  case  before  the  Court 
there  were  no  changes  of  limitations  (jzr).  The  question  in  such 
cases  still  remains  as  a  question  depending  upon  an  apparent  inten- 
tion to  change  or  charge  the  wife's  estate  beyond  the  actual  mort- 

(z)  3  De  Ge.  &  Jo.  186. 

(I)  It  is  said  that  the  aettlemeot  was  impeached  under  13  Eliz.  c.  5,  but  it  should  seem 
that  the  27  Eliz.  c  4  was  meant. 


CH,  7.  8. 6.]  REPEATED  EXECUTIONS.  285 

gage.  It  would  be  difficult  to  reconcile  the  decisions  in  the  Court 
of  Appeal  in  Whithead  v.  Smith  and  Atkinson  v.  Smith.  They 
would  probably  embarrass  the  Vice-Chancellor  if  any  like  case 
should  again  come  before  him. 

50.  As  regards  the  revocation  of  a  will  by  subsequent  appoint- 
ments,  the  law  is  now  altered  by  the  1  Vict  c.  26,  and  the  Will  will 
operate  upon  such  estate  or  interest  in  the  property  as  the  testator 
shall  have  power  to  dispose  of  by  his  will,  at  the  time  of  his  death. 
Therefore,  if  there  be  any  such  interest,  the  nature  of  the  act  is 
immaterial :  even  where  a  power  is  after  the  will  wholly  executed 
at  law  and  in  equity,  but  the  testator  takes  an  interest  under  the 
appointment,  the  Will  will  operate  upon  the  beneficial  interest  left 
in  or  re-limited  to  the  testator  (a). 

51.  We  have  already  seen  how  strongly  the  intention  must  appear 
for  a  partial  exercise  of  a  power  to  operate  as  a  full  execution  so  as 
to  prevent  any  further  appointment  under  it  (ft). 

52.  But  where  there  is  a  power  to  a  husband  and  wife,  or  the  sur- 
vivor of  them,  the  power  itself  may,  as  we  have  seen,  admit  of  a 
construction  which  will  prevent  the  survivor  from  altering  a  joint 
appointment  (c),  or  the  joint  appointment  under  the  power,  from  the 
terms  or  nature  of  it,  may  preclude  the  survivor  from  varying  it, 
if  even  the  power  would  justify  the  act  (rf). 

53.  An  appointment  to  a  child  by  a  parent  of  so  much  as  is  equal 
to  what  it  would  be  entitled  to  in  default  of  appointment  as  its  share 
not  in  lieu  of  its  share,  will  not  operate  so  at  to  prevent  the  parent 
from  making  a  further  appointment  to  that  child  or  to  exclude  it 
from  a  share  of  what  is  unappointed.  So  if  there  are  four  children^ 
and  the  fund  is  4,000/.,  an  appointment  of  1,000./.  a  piece  to  three 
of  the  children  cannot  be  held  to  operate  as  an  appointment  of  the 
whole  sum  in  equal  shares  to  all,  although  no  doubt  in  such  a  case 
the  parent  supposes  that  the  excluded  child  will  take  the  1,000  /. 
not  disposed  of  (e). 

54.  If  a  power  be  badly  executed,  it  may  in  many  cases  be  re- 
exercised  in  a  valid  manner.  As  if  a  father  make  an  appointment 
upon  an  improper  bargain  with  a  child,  he  may,  having  discovered 
that  the  appointment  cannot  be  supported,  make  a  new,  independent, 
valid  appointment  under  the  original  power  (/).     Supposing,  Lord 

(a)  See  H.  Sugd.  Wills,  52.  infra. 

(ft)  Vide«ifpra;HerTeyo.  Hervey,!  Atk.  (e)  Wilson  v.  Piggott,  2  Vcs.  Jan.  351; 

661 ;  Simpson  9.  Paul,  2  Eden,  34.  and  see  Alloway  o.  Alloway,  4  Drew   Sc 

(c)  Supra;  Brown  v.  Nisbett,  1  Cox,  13;  War.  390. 

Webster  v.  Boddington,  16  Sim.  177.    See  (/)  Farmerv.  Martin,  a  Sim.  509 ;  Jack- 

Montagnev.  Kater,S  Excheq.  507 ;  Evans  son  v.  Jackson,  Dra.  120;  Wombwell  v, 

V,  Saanders,  or  Evans,  1  Drew.  415,  654;  Hanrott,14  Beav.  143;  Foster  v.  Cantley,  6 

i^fra,  J-^/  De  Qe.  Mac.  &  Oor.  68 ;  Carewo.  Richards, 

(cQ  Supra;  Simpson  v.  Paul,  2  Ed.  34;  27  Beav.  488. 


286  REPEATED   EXECUTIONS.  [CH.  7.  8. 6. 

Hardwicke  said,  in  Hervey  v.  "Reryejiff),  the  power  had  been 
defectively  executed,  and  the  parties  afterwards  execute  it  properly, 
there  is  no  doubt  but  the  law  would  look  upon  the  first  execution  as 
null  and  void,  and  that  it  might  therefore  be  executed  over  again. 

55.  We  may  here  observe  that  an  invalid  appointment  by  a  married 
woman  may  be  confirmed  by  her  acquiesence  after  her  coverture  has 
ceased  (A). 

56,  In  Askham  v.  Barker  (?),  Lord  Langdale  would  express  no 
opinion  upon  this  case,  viz.,  where  a  power  had  been  exercised  in  such 
a  manner  that  it  could  not  stand,  and  this  being  discovered  by  the 
person  who  had  executed  it,  he  had  obtained  the  concurrence  of  all 
parties  interested  in  undoing  the  execution  of  that  power,  and  in 
setting    the   matter  quite  free    again,  altogether   level  and  fair. 
Whether  the  party  could  then  proceed  fairly  and  properly  on  a  due 
consideration  of  the  family  interest,  to  execute  the  power  exclusively 
in  favour  of  some,  even  of  the  very  same  persons,  to  the  exclusion  of 
the  one  who  had  been  excluded  before  and  no  other,  he  did  not 
think  it  necessary  to  give  any  opinion.     It  would  seem  very  hard  if 
it  could  not  be  done,  if  an  error  of  that  sort  could  not  be  corrected. 
At  the  same  time,  he  should  feel  a  very  great  difficulty,  because  it 
was  almost  impossible  for  the  parties  to  get  into  the  same  situation 
in  which  they  were  before.     In  the  case  before  the  learned  judge, 
an  appointment  was  made  of  part  by  the  father  for  a  consideration, 
which  avoided  it  (I),  and  then  the  father  made  an  appointment  of 
the  remainder,  with  sufficient  words  to  include  the  part  first  appointed, 
if  that,  owing  to  the  defective  execution,  still  remained  subject  to 
the  power.     Lord  Langdale  said  that  the  father  was  embarrassed  by 
what  he  had  previously  done,  which  he  thought  and  intended  it  to 
be  an  execution  of  the  power ;  he  proceeded  on  that  footing,  and 
although  he  had  used  words  which  would  have  an  operative  efiect  if 
that  power  had  never  previously  been  attempted  to  be  exercised  at 
all,  yet  his  reference  to  the  power  was  clearly  as  if  it  had  been 
previously  executed.      He  did  not  think  that  the  second  deed  had 
the  same  operation  as  if  the  previous  execution  of  tiie  power  were 
completely  void  and  non-existing.     If  it  had  been  authoritatively 
and  properly  declared  that  the  first  execution  of  tiie  power  was 
entirely  gone,  for  anything  he  knew  to  the  contrary,  the  second 
execution  of  the  power  might  not  have  been  bad ;  but  under  tiie 
circumstances  in  which  it  was  executed,  tainted  as  it  was  with  tiie 

(g)  1  Atk.567.  (i)  12  Beav.  409;  17  Beav.  37;  Rowley 

{h)  Skoffoar  v.  Williams,  7  Jnr.  N.  S^      o.  Rowley,  1  Kay,  266. 
lis ;  consider  the  case. 


(I)  This  was  held  on  demurrer.    The  appointment  was  ultimately  lu-ld  to  be  valid  on 
the  &ct8  in  eridence,  17  Beav.  37. 
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first  execution  of  the  power,  he  could  not  have  any  doubt  that  it  was 
not  a  complete  and  valid  execution  of  the  power.  But  where  an 
appointment  was  made  to  two  of  several  objects  of  the  power,  which 
was  declared  void  by  reason  of  its  having  been  made  upon  trust  to  re- 
settle the  fund,  in  a  way  not  authorised  by  the  power,  a  later  simple 
appointment,  without  any  reference  to  the  former  deeds,  of  the 
whole  fund  to  one  of  the  two  objects  of  the  power  to  whom  the 
invalid  appointment  had  been  made,  was  held  to  be  good,  as  there 
was  no  evidence  to  show  that  the  last  appointment  was  the  result  of 
any  bargain  between  the  donee  and  the  appointee  (A).  It  was  not 
till  after  all  the  deeds  had  been  executed,  that  the  rights  of  the 
parties  were  declared.  And  where  a  trustee  with  an  uncontrollable 
discretion,  appointed  the  property  amongst  the  objects  in  a  uianner 
not  authorised  by  the  power,  and  one  of  the  appointees  filed  a  bill 
impeaching  the  appointment,  and  the  trustee  pending  the  suit 
appointed  the  property  to  one  of  the  objects  (which  the  power 
authorised),  with  a  proviso  that  it  should  operate  only  in  case  the 
first  appointment  was  deemed  invalid,  the  second  appointment  was 
held  to  be  a  good  execution  of  the  power,  and  this  altogether  excluded 
the  plaintiff  (/),  And  where  the  objectionable  part  of  the  contract 
has  been  put  an  end  to,  even  by  death,  so  that  the  original  settlement 
remains  unaffected,  the  power  may  well  be  re-executed  in  favour  of 
the  objects,  and  although  the  party  executing  the  disposition  refer  to 
the  invalid  deed,  and  professes  to  appoint  under  it,  yet  even  an  indirect 
or  general  reference  to  the  original  power,  or  to  all  other  powers,  will 
of  course  render  the  disposition  valid  (m). 

57.  Where  a  subsequent  appointment  is  made  in  order  to  correct  the 
inequality  of  the  invalid  appointment,  equity  may  see  cause  not  to 
relieve  unless  the  whole  of  the  transactions  are  brought  before  the 
Court  (n). 

58.  In  Edwards  t?.  Slater,  under  a  settlement  a  power  was  reserved 
to  the  settlor  to  make  a  jointure  for  his  wife,  and  to  make  a  lease  for 
31  years,  to  commence  after  his  death,  for  the  raising  a  sum  for 
his  daughters'  portions-  He  was  tenant  for  life,  with  the  ultimate 
reversion  to  himself  in  fee.  He  first  made  a  jointure  under  the 
power,  and  then  conveyed  to  trustees  in  fee,  by  bargain  and  sale 
enrolled,  in  trust  to  raise  portions :  the  trustees  then  reconveyed  to 
him  in  fee,^  and  then  he  made  a  lease  for  31  years,  to  begin  after  his 
death,  for  raising  the  portions.  Hale,  C.  B.,  said  one  question  was, 
whether  or  no  the  power  was  well  executed  as  to  the  lease  for  31 
years ;  and  the  power  seemed  to  be  well  executed  by  the  second 
conveyance,  though  not  by  the  first  (o). 

(k)  Birley  v,  Birley,  85  Beav.  290,  37  (m)  Canrer  o.  Richards,  27  Bear.  489. 

L.  J.,  N.  S.,  569.  (n)  Harrison  v.  Randall,  9  Hare,  397. 

(Z)  Ward  v,  TyrreU,  25  Beov.  563.  (o)  Hard.  410, 413. 
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59.  Although  a  person  entitled  under  a  voluntary  settlement  may 
file  a  bill  to  have  the  trusts  carried  into  extoution,  yet  if  there  were 
a  power  in  the  settlement  to  defeat  the  interest,  of  course  an  injunc- 
tion would  not  be  granted  to  prevent  the  execution  of  the  power 
pending  the  suit  {p).  The  party  entitled  subject  to  the  execution 
of  the  power  would  be  entitled  to  the  production  not  only  of  the 
instrument  executing  the  power  and  defeating  his  interest,  but  also 
of  the  original  settlement  creating  the  estate  and  the  power  (j^). 

(p)  See  Pulvertoft  v.  Pnlvertoft,  IS  Ves.      Tyrrell,  25  Beay.  663. 
S4;  Sugd.  Vend.  &  Purch.  508;  Ward  v.  (q)  Bngden  v.  Tylee,  SI  Bea.645. 


SECTION  VIL 

WHAT   AMOUNTS  TO  THE   EXECUTION   OP  A   POWEB  WHERE   THE 
DONEE   HAS  NOT  AN   INTEBE8T   IN   THE  ESTATE. 


1.  Power  need  not  be  rrfenred  to, 

3.  Bffeet  qf  judgment, 

7.  Where  there  are  several  powers. 

10.  If  some  referred  to,  it  is  <igainst  general 

words  operating  on  others. 

11.  TroUope  y.  Linton,  with  observations, 

13.  Bope  y.  Hope. 

14.  Vu  Hourmelin  y.  Sheldon, 

16.  Execution  qfone  potoer  not  an  execu- 
tion of  another  oner  another  estate  by 
reiUsUon, 

16.  AU  powers  rrferred  tOt  and  confined  to 

some. 

17.  Pon^et  y.  Perring. 

19.  JRevoeaHon  by  codicU  qf  an  appoint-' 

ment  by  will, 
21.  Introductory  words  ride  over  all  the 

clauses, 
82.  Though  power  be  generaXly  referred  to, 

ditposition  may  be  confined, 
26.  Mere  reconveyance  does  not  destroy  set. 

tlement  with  power  qf  revocation. 

26.  Renewals  qf  leases  not  an  appointment 

to  the  donee. 

27.  ^or  conversion  qf  Three  per  Cents,  into 

Long  Annuities. 
2S.  BUI  filed  for  transfer  an  equitable  ap^ 

pointment, 
29.  J^ect  qf  destruction   qf  power  on 

legacy. 
31*  JIf  power  not  r^erred  to,  property  nrnet 

be. 
32.  Alteration  qf  law  by  I  Vict.  e.  2a 


34.  Extends  only  to  general  powero. 
36. )  General  powers exoeuJtod  bywUibqfore 
44.  /     and  since  the  statute, 
^j,  C  Devise  operating  as  a  confirmation  qf 
'i     an  execution  qf  one  power,  and  as  an 
L    execution  of  another. 

^'\^ct  qf  Victoria,  what  is  a  general 

61.  j     '^'''^• 
60.  Gale  y.  Gale. 

62.  Operation  qfVJth  sect,  qfl  Viet. 

63.  Effect  qf  a  codicil  on  a  new  power, 

Hope  y.  Hope. 

64.  Bond  by  a  feme  covert  not  an  execution 

qfa  power,  semble, 
67.  Residuary  devise  not  an  appointment 
under  a  limited  power. 

69.  Slight  drcumetances  qfcot^ormity  not 

st^fficient. 
62.  Jones  y.  7\icher. 
64.  Forbes  Y.  BaU, 

--  \Goodtfspeciftc. 

69.  Although  special  potoer,  appointment 
to  objects  bad  if  gift  general  and  there 
is  other  property. 
70.^  Real  estate  passes  by  that  description, 
71./    if  none  btU  that  within  the  power* 

72.  Wallop  V.  Lord  Portsmouth. 
74.  Standen  y.  Standen. 
76.  So  leasehold  estates  pass  by  thai  do- 
scription. 
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77.1 
78./ 


Walker  v.  MacJne. 


84.  Power  created  after  will. 

85.  Notcell  ▼.  Boake:  estate  in  moieties; 

power  and  property, 

86.  Repetition  qf  general  words  inope* 

rative* 
8ft.  Hougham  ▼.  Sandys. 
80.  General  devise  with  property  wUl  not 

pass  money  to  be  laid  out  in  land. 
90.  General  devise  wUl  not  pass  money  to 

arise  from  the  sale  qfland, 
92.  Appointment  over  freehold  and  copy- 

hold  not  good  for  both,  although  ope^ 

rative  as  to  one  as  there  was  no  other 

estate. 


93.  Napier  ▼.  Napier. 

94.  ChurchUl  T.  Dihben. 

97,  Morgan  v.  Sttrman:  if  good  as  to  real 
estate,  .because  no  other,  good  as  to 
personalty, 

99.  The  words  must  he  sufficient  to  pass  real 

estate  to  raise  the  question, 

101 .  Jones  V.  Curry. 

103.  lAfwll  V.  Knight:  disability  by  mar- 
riage does  not  alter  the  operation  qf 
a  general  gift. 

107.  Maddison  y.  Andrew, 

100.  The  cases  reviewed, 

116.  Cases  under  1  Viet.  e.  86,  cEw^m- 
guished. 


1.  A  DONEE  of  a  power  may  execute  it  without  referring  to  it,  or 
taking  the  slightest  notice  of  it,  provided  that  the  intention  to 
execute  it  appear.  But  if  the  testator  state  that  he  does  not  mean 
to  make  an  appointment,  his  will  cannot  operate  on  the  property, 
although  he  acted  under  a  misapprehension.  Thus  in  Langslow  r. 
Langslow  (a),  where  a  father  had  a  power  to  appoint  a  fund  amongst 
his  children,  grandchildren,  or  other  issue,  and  there  was  a  hotchpot 
clause  between  the  childreriy  to  whom  alone  the  fund  was  given  in 
default  of  appointment,  there  were  two  sons,  and  one  died,  leaving 
an  only  son,  and  the  father  appointed  by  deed  a  portion  to  his  only 
surviving  son ;  he  then  made  his  will,  and  giving  to  his  son  his  own 
property,  he  stated  that  his  son  would  have  to  bring  into  hotchpot 
that  portion  of  the  settled  fund  already  received  by  him ;  and  then, 
**  as  I  make  no  further  appointment,  the  whole  settled  fund  will  be 
equally  divided  between  him  and  my  little  grandson,"  it  was  held 
that  the  will  did  not  operate  as  an  appointment,  and  that  it  was  not  a 
case  of  election. 

2.  Where  a  man  has  a  power  to  limit  uses,  and  no  power  to  convey 
the  land,  if  he  convey  or  devise  the  land  generally,  and  the  circum- 
stances required  to  the  execution  of  the  power  as  to  subscription, 
witnesses,  &c.  are  observed,  the  conveyance  or  devise  shall  enure  as 
a  limitation  of  the  use,  because  otherwise  it  would  be  void  (J)  (I). 

3.  And  now  if  a  judgment  be  entered  up  against  him  it  binds 
the  estate  over  which  he  has  a  power  to  dispose,  which  he  may 


(a)  21  Bcay.  552. 

(Jj)  Sir  Edward  Clere^s  case,  6  Rep.  17  b ; 
S.  C.  Mo.  476,  nom.  Worme  v.  Webster  ;  ib. 
567y  nom.  Parker  v.  Sir  Edward  Clere ;  S.  C. 
affirmed  upon  error;  Cro.  Eliz.  877;  Cro. 


Jac.  31 ;  Hussey's  case,  cited,  ib. ;  and  see  12 
Mod.  409;  18  Ves.  419 ;  Brooke  v.  Turner,  2 
Bing.  N.  C.  4S2;  Cowlisliaw  v.  Hardy,  25 
Bea.  169.      • 


(I)  Tn  order  to  avoid  Tepetition,  wherover  a  question  is  stated  as  to  whether  a  given 
instrument  %raa  an  exercine  of  a  power,  it  is  to  be  undtTKtood,  unlosd  otherwise  expressed* 
tliat  the  instrument  was  such  as  was  required  by  the  power. 
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exercise  for   his   own   benefit,  without  the  assent  of  any  other 
person  (c). 

4.  In  Wykham  v.  Wykham(<f),  where  the  power  was  one  to 
jointure.  Lord  Eldon  observed,  that  the  conveyance  there  purported 
to  be  an  immediate  conveyance ;  but  where  an  instrument  was  in- 
tended to  be  an  execution  of  a  power,  he  should  struggle  extremely 
to  get  out  of  the  effect  of  immediate  words  of  grant,  and  make  the 
instrument  operate  to  create  an  estate  which  he  could  put  in  its  pro- 
per place,  that  is,  in  remainder,  considering  it  as  operating  to  create 
an  estate  by  way  of  use. 

5.  On  the  same  principle  it  is,  that  where  a  man  has  a  power  of 
revocation,  and  does  an  act  which  can  operate  only  as  an  exercise  of 
it,  and  all  incidental  circumstances  prescribed  by  the  proviso  are 
observed,  the  act  shall  accordingly  be  deemed  an  execution  of  the 
power,  although  no  reference  whatever  is  made  to  it,  and  there 
is  not  any  express  signification  ofthe  intent  to  determine  and  disannul 
the  estates  which  will  be  defeated  by  the  execution  of  it  (^) ;  quia  rum 
refert  an  quis  intentionem  suam  declaret  verbis,  an  rebus  ipsis,  velfactis. 

6.  And  although  the  revocation  is  required  to  be  made  in  express 
tDordsy  yet  an  instrument  disposing  of  the  estate  to  different  uses, 
although  not  referring  to  the  power,  or  expressly  declaring  an  inten- 
tion to  revoke,  will  operate  as  a  revocation  (/)  (I).  This  decision 
appears  to  have  been  made  upon  solid  principles,  for  the  words  of  the 
instrument  which  operate  the  revocation  are  express  words,  and  do 
by  law  amount  in  themselves  to  a  revocation. 

7.  And  as  a  general  disposition  of  the  veiy  property  will  amount 
to  an  execution  ofthe  power,  so  where  there  are  several  powers  in 
one  person  over  different  estates,  a  like  disposition  of  them  all  will 
operate  as  an  execution  of  all  the  powers  (ff). 

8.  If  a  man  have  two  general  powers  over  the  same  estate,  with 
different  circumstances,  and  do  an  act  without  referring  to  the  powers 


(e)  I  &  2  Yict  c.  110,  s.  13,  and  0ee  as  to 
Ireland,  19  ic  14  Yict  c  89,  a.  6,  where, 
upon  the  registry  of  an  affidavit,  the  judg- 
ment creditor  becomea  a  regular  mortgagee. 

{d)  IS  Yes.  419. 

(e)  Scrope*8  case,  10  Rep.  143  b ;  3  Ro. 
Abr.  302  (C)  pi.  1 ;  and  see  Frampton  v. 
Frampton,  aa  it  ia  said,  accordingly,  6  Rep* 
144  b ;  see  the  case  In  Ho.  735 ;  Snape  «. 
Tnrton,  Cro.  Car.  478;  Degv.  Deg,  3  P. 


Wma.  415 ;  SeL  Cba.  Ca.  44 ;  Fitzgerald  v. 
Fanconberge,  Fitzg.  107;  Roscommon  v. 
Fowke,  4  Bro.  P.  C.  583;  see  Qeorge  v. 
Looflley,  8  East,  13. 

(/)  Gay  o.  Dormer,  Raym.  895;  see 
3  Cha.  Ca.  91. 

(g)  Conotess  of  Roscommon  v.  Fowke,  4 
Bro.  P.  C.  583;  see  Pomfret  v.  Perring,  IS 
Beay.  61S. 


(I)  Mr.  Powell,  Pow.  p.  115,  says  that  this  point  happened  not  to  be  material,  as  the 
event  of  this  case  wonld  have  been  the  same  whether  the  rerocation  had  been  good  or  not. 
The  case,  however,  appears  to  have  depended  on  this  point  solely.  There  was  a  term  of 
five  years,  which  the  jury  found  had  expired.  Perhaps  Mr.  P.  was  led  to  think  that  this 
referred  to  a  fine  levied,  and  that  a  title  was  grained  by  non-claim. 
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which  may  be  valid  as  an  ezercise  of  one  of  them,  it  will  be  deemed 
an  execution  of  that  power  which  will  support  the  disposition. 

9.  This  was  decided  in  Udal  v.  Udal(A),  where  ^e  settlor  was 
under  the  settlement  tenant  in  tail,  with  remainder  to  such  person^, 
and  for  such  estates,  as  he  should  limit  by  indenture,  and  for  want  of 
such  limitation,  to  several  persons  in  strict  settlement,  with  the  re- 
version to  his  own  right  heirs,  with  a  proviso  that  upon  tender  of  5s» 
he  might  revoke  those  uses  and  limit  others.  By  a  deed  reciting  the 
uses  of  the  settlement  and  the  proviso  in  it,  he  made  a  new  limitation 
to  himself  in  tail,  with  remainder  over,  '^  according  to  his  power  and 
the  clause  in  the  settlement"  He  did  not  tender  the  6  s.,  and  the 
execution  of  the  power  was  excepted  to.  But  the  exception  was 
clearly  disallowed,  both  for  that  he  had  a  double  power  by  the  first 
indenture ;  the  one  to  limit  other  uses  to  such  persons  and  for  such 
estates  as  he  pleased,  the  other  to  revoke  the  uses  limited  by  the  first 
indenture,  and  to  limit  new  uses.  And  where  he  limits  uses  gene- 
rally which  cannot  stand  by  the  power  reserved  by  the  proviso,  for 
lack  of  tender,  the  law  will  refer  the  limitation  to  the  power  he  had 
to  limit  other  uses ;  and  secondly,  for  that  the  second  limitation  is 
expressly  made  ^^  according  to  his  power,''  which  refers  to  that  power 
which  he  pursued.  It  will  be  seen  that  the  first  power  did  not  over- 
reach his  estate  tail  limited  by  the  settlement,  but  that  was  unim- 
portant (except  as  evidence  of  his  intention  to  exercise  the  general 
power  of  revocation),  because  he  rehmited  the  estate  to  himself  in  tail. 

10.  But  where  a  man  having  several  powers  refers  to  same,  and 
executes  them  formally,  that  is  an  argument  against  any  other  power 
being  executed  by  general  comprehensive  words  in  the  same  instru- 
ment (t ). 

11.  In  Trollope  r.  Linton  (A),  where  the  testator  had  two  powers, 
one  over  his  own  estate,  and  another  over  his  wife's,  his  will  was 
deemed  an  execution  of  both,  although  he  recited  the  former  and  not 
the  latter,  as  an  intention  appeared  to  exercise  them  both,  and  he 
professed  to  act  in  exercise  of  any  power  he  had.  The  case  was  a 
peculiar  one.  By  marriage  articles  the  real  estate  of  the  wife  (who 
was  an  infant,  and  whose  real  estate  therefore  was  not  bound)  was 
agreed  to  be  settied  to  certain  uses,  including  a  full  exclusive  power 
in  the  husband  to  appoint  to  the  children,  and  the  estate  was  settied 
on  them  in  default  of  appointment;  and  her  leasehold  estates  were 
agreed  to  be  settled  to  the  same  uses  in  the  usual  way.  By  other 
articles  his  estate  was  agreed  to  be  settied,  but  the  sons  took  estates 
tail,  not  subject  to  be  defeated  by  any  appointment.  In  default  of 
issue  a  general  power  of  appointment  was  reserved  to  the  husband. 

(h)  Al.  SI ;  Fitzgerald  v.  Fanoonberge,      Hanndrell  v.  Haandr^,  10  Ves.  240. 
Fitz.  207.  (i)  1  Sim.  k,  Sta.  477. 

(t)  Att.-g6n.  o.  Vigor,  8  Ves.  266;  see 
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The  leaseholds  were  held  to  be  well  settled  in  equity,  so  that  the 
husband  had  powers,  although  very  different  ones,  over  two  estates, 
viz.,  his  own  real  estate,  and  his  wife's  leasehold  estates,  and  a  power 
was  agreed  to  be  reserved  to  him  over  her  real  estate.  By  his  wiH 
he  gave  her  a  limited  interest  in  his  mansion-house,  and  then  recited 
the  articles  for  settling  his  estate,  and  the  power  of  appointment 
thereby  reserved  to  him,  which  he  described  **  as  a  power  intended 
to  be  exercised  by  that  his  wiQ  ;*'  but  he  did  not  at  all  refer  to  the 
articles  for  the  settlement  of  his  wife's  estate,  or  his  power  under 
them.  He  then  devised  to  his  wife  part  of  her  property  comprised 
in  the  articles,  without  noticing  that  fact ;  and  then,  by  virtue  of 
every  power  enabling  him  in  that  behalf ,  he  devised  all  the  estates 
comprised  in  his  own  articles,  and  all  other  the  manors^  hereditaments 
and  real  .estate  belonging  to  him,  or  over  which  he  had  a  power  of 
appointment^  to  the  use  of  trustees  for  500  years,  to  raise  portions 
for  his  younger  children,  and  subject  thereto,  he  gave  all  his  estates 
to  such  uses  and  trusts,  and  with  such  powers,  as  by  the  said  articles 
(referring  to  his  own)  were  limited  and  declared,  or  as  near  thereto 
as  circumstances  would  admit.  And  he  directed  that  all  persons 
claiming  any  benefit  under  his  will,  should,  under  the  doctrine  of 
election,  be  bound  to  give  effect  to  every  disposition  contained  in  it. 
The  widow  elected  to  take  her  real  estates  against  the  will :  but  as 
it  was  held  that  the  leaseholds  were  bound  by  it,  it  became  necessary 
to  decide  whether  the  will  operated  as  an  execution  of  the  power 
over  her  estates ;  and  that  point  was  also  argued  in  order  to  ascer- 
tain whether  a  case  of  election  was  raised,  for  of  course  no  election 
was  raised  unless  an  intention  appeared  to  dispose  of  her  estate. 
In  favour  of  the  intention  there  was  an  actual  disposition,  although 
in  her  own  favour,  of  part  of  her  property;  and  the  first  charge 
created,  viz.  for  children's  portions,  was  authorised  by  the  power 
in  her  articles.  On  the  other  hand,  the  power  over  his  own 
estates  was  fully  exercised,  and  the  estate  expressly  devised  by 
its  description,  although  to  uses  not  warranted  by  it :  whereas  the 
power  over  hers  was  not  referred  to,  and  although  every  other  power 
was  referred  to,  yet  general  words  only  were  used  in  the  description, 
and  the  further  uses  were  not  warranted  by  the  power  over  her  estate ; 
and  the  difiiculty  as  to  the  words  passing  her  estate,  was  increased 
by  the  circumstance  that  he  had,  after  the  marriage  and  before  his 
will,  purchased  real  estates,  which  the  report  states  "  were  conveyed 
to  the  usual  uses  to  bar  dower,"  by  which  we  are  no  doubt  to  under- 
stand that  he  had  a  general  power  of  appointment  over  them.  The 
Vice-Chancellor  (Sir  John  Leach),  however,  held  that  the  circum- 
stance of  the  testator  having  recited  the  power  of  appointment  over 
his  own  estate  in  h<Bc  verba,  and  yet  made  a  disposition  inconsistent 
witli^^liftt  power,  and  the  expression  that  all  persons  claiming  any 
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benefit  under  his  will  should  be  bound  by  the  doctrine  of  election  to 
give  effect  to  all  the  dispositions  in  his  will^  afforded  evidence  of 
intention  .against  the  argument  for  excluding  the  wife's  estate  from 
the  operation  of  the  power. 

12.  In  a  later  case(/),  where  a  father  had  a  power  to  appoint 
amongst  his  children  3,000  Ly  secured  bj  his  own  covenant^  and  also 
freehold  estates,  of  which  he  was  tenant  for  life  under  another  settle- 
ment, and  had  real  and  personal  property  of  his  own(m),  he,  by  his 
will,  first  directed  all  his  debts,  funeral  and  testamentary  expenses, 
to  be  paid ;  then,  *^  by  virtue  of  all  powers  and  authorities  enabling 
him  thereto,'^  he  devised  all  his  messuages,  lands,  &c.  and  real  estates, 
to  his  two  sons,  their  heirs,  &c.,  to  sell ;  and  he  gave  to  them,  their 
executors,  administrators  and  assigns,  all  the  rest  of  his  monies,  &Co 
and  personal  estate  and  effects,  to  sell ;  and  then  his  debts,  &c.  were 
to  be  paid,  and  the  residue  to  be  invested  for  his  children.  Some  of 
the  gifts  exceeded  the  power ;  and  he  directed  his  children  to  accept 
the  provision  in  satisfaction  of  the^settlement  made  upon  hismarriage> 
or  any  appointment  under  it,  or  any  subsisting  deed.  The  Master  of 
the  KoUs  held  the  will  to  be  an  execution  of  both  the  powers.  He 
considered  the  words  *^  by  virtue  of  all  powers,"  &c.,  as  manifesling 
a  plain  intention  to  pass  all  estates  which  he  could  affect,  by  virtue 
of  any  power  vested  in  him.  The  excess  in  the  execution  he  con- 
sidered did  not  show  a  contrary  intention.  As  to  the  clause  which 
directed  that  the  provisions  made  by  his  will  should  be  taken  in 
satisfaction  of  every  benefit  to  which  his  children  might  be  en- 
titled under  the  settiement,  this  clause  proved  that  he  had  the 
settiement  in  contemplation,  and  the  meaning  was,  though  awk- 
wardly expressed,  that  this  being  an  exercise  of  his  power  under 
this  settiement,  it  must  be  taken  by  the  children  as  a  satisfaction  of 
all  benefit  intended  for  them  by  his  settlement  There  was,  as  to 
tiie  present  question,  no  difference  between  the  estates  subject  to  the 
power,  and  the  3,000/.  subject  to  the  power,  inasmuch  as  a  subse- 
quent part  of  the  will  applied  generally  to  all  personal  estate  (I)« 

(2)  Bailey  v.  Lloyd,  6  Ross.  330,  Banks      within  the  1  Vict  c.  26,  s.  27. 
V.  Banks,  17  Beav.  362.    See  Pidgely  v.  (m)  See  6  Ross.  342. 

Pidgcly,  1  Coll.  266,  which  case  did  not  fkll 

(I)  The  3,000  ^  remained  to  be  paid  under  the  father  (Lloyd's)  cpvenant.  The  real' 
eatate  was  settled  by  the  wife's  father.  Upon  the  marriage  of  one  of  Lloyd's  daughters, 
1-7 th  of  both  the  estates  and  the  3,000 1,  was  appointed  to  her  and  settled^  and  Lloyd 
covenanted  to  place  her  on  an  equality  with  his  otlier  children.  Lloyd  no  doubt  intended, 
as  he  expressed,  to  exercise  his  power  over  the  real  estate,  although  he  called  them  all  his 
estates,  which,  as  he  was  tenant  for  life  of  them,  was  in  a  limited  sense  correct;  but  he 
made  no  mention  of  any  power  In  disposing  of  his  personal  estate.  He  probably  intended 
to  dispose  only  of  bis  own  personal  estate,  discharged  of  the  3,000  h  which  he  intended 
should  be  satisfied  by  the  gift  of  bis  personal  estate,  which  of  course  in  eflbct  included  the 
3^000  /.    This  explains  the  clause  as  to  satisfaction. 

t3 
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13.  And  in  a  still  later  case  where  a  testator  devised  all  his  property^ 
and  all  such  estate,  property  and  effects  in,  or  to  which  he  was  in  any 
way  interested,  or  of  which  he  had  any  power  to  dispose  or  appoint 
upon  certain  trusts  for  his  wife  and  children;  and  afterwards  his 
&ther  died,  having  by  his  will  given  to  him  a  power  of  appointing 
some  property  to  his  children,  and  he  by  several  codicils  after  his 
father's  death,  confirmed  and  republished  his  will,  and  made  certain 
provisions  for  his  children,  and  some  of  the  provisions  in  the  will 
and  codicil  were  unauthorised  by  the  power  in  the  father's  will;  it 
was  held,  that  the  power  was  not  exercised  by  the  son's  will  and 
codidls,  Stuart,  V.  C,  considered  Bailey  v.  Lloyd  as  not  governing 
this  case.  Where,  he  said,  vague  and  general  words  of  reference 
to  all  powers  are  found  amongst  words  of  general  gift  and  bequest 
of  a  testator's  own  property,  and  are  satisfied,  as  in  the  present  case, 
by  the  existence  of  any  power  relating  to  the  testator's  own  property, 
he  knew  of  no  authority  that  could  justify  the  application  of  such 
words  to  a  special  and  limited  power  over  property  derived  fix)m 
another  source.  Even  if  the  general  words  of  appointment  in  the 
will  had  been  in  this  case  repeated  in  the  codicils,  there  would  have 
been  a  failure  of  any  reference  to  this  limited  and  special  power,  and 
a  failure  of  evidence  of  the  intention  to  exercise  it  (n).  It  would 
be  difficult,  however,  to  maintain  this  latter  view  of  the  case. 

14.  A  different  question  arose  in  Du  Hourmelin  v.  Sheldon  (o). 
A  married  woman  having  power  to  appoint,  by  will,  part  of  her 
property,  and  having  other  property,  which  was  leasehold  and  some 
copyholds  for  lives,  over  which  she  had  no  such  power,  made  a  will, 
and  reciting  her  power  devised  the  estates  within  the  power,  and 
also  all  other  manors  and  hereditament  (if  any)  which  she  had  power 
to  appoint  and  devise;  and  afterwards,  whilst  a  widow,  made  a 
codicil  not  disposing  of  the  leaseholds  and  copyholds,  but  approving 
of  and  confirming  all  other  wiUs  and  codicils  that  she  had  there- 
tofore made;  it  was  held,  that  the  leaseholds  and  copyholds  did 
not  pass.  Undoubtedly,  it  was  said,  a  will  made  by  a  married 
woman  in  exercise  of  a  power  would  be  confirmed  by  a  codicil,  but 
the  Court  did  not  think  that  this  power  of  confirmation  could  be 
extended  to  a  disposition  not  authorised  by  any  power  of  appoint- 
ment to  be  exercised  by  will.  It  was  very  different  from  the  case  of 
a  general  devise  of  all  the  property  of  the  testatrix.  It  was  unneces- 
sary to  give  any  opinion  as  to  the  effect  of  a  codicil  republishing  the 
will  in  that  case.  Here  the  will  was  confined  to  certain  lands 
particularly  described,  and  aU  others,  if  any,  over  which  the  testatrix 
had  any  power  of  disposition  by  will,  and  therefore  the  codicil 
could  not  have  the  effect  of  extending  the  operation  of  the  will, 
or  of  making  it  a  disposition  of  property  over  which  she  had  no 

in)  Hope  o.  Hope,  IS  Jur.  S29.  (o)  19  Beay.  9S9. 
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power  of  appointment,  and  which  she  could  then,  being  a  married 
woman,  only  dispose  of  bj  virtue  of  a  power.  These,  we  may 
observe,  are  very  technical  and  nice  distinctions. 

15.  If  an  estate  be  settled  to  uses  with  a  power  of  revocation,  and 
afterwards  another  estate  be  devised  to  the  uses  declared  by  the 
settlement  of  the  settled  estates,  an  execution  of  the  power  of 
revocation  in  the  settlement  will  not  affect  the  devise  by  reference 
to  the  estate  in  the  will  (p). 

16.  Where  a  party  having  several  powers,  declares  his  will  to  be 
in  execution  of  his  powers  generally,  it  is  dangerous  from  any  sup- 
posed intention  to  be  collected  from  the  context  to  confine  the 
execution  to  some  of  the  powers,  in  exclusion  of  the  others.  In 
Saward  v.  McDonnell  (;),  the  House  of  Lords  held,  upon  the 
supposed  intention,  that  a  will 'professed  to  be  in  execution  of  all 
the  powers  of  tiie  testatrix  was  an  exercise  of  only  two  out  of  the 
three  powers  given  to  her  by  tiie  two  settiements  referred  to  by  her 
will,  but  it  would  be  found  difficult  to  support  their  decision  on 
legal  grounds  (r). 

17.  In  Pomfret  v.  Perring  (*),  a  woman  had  two  powers  of  appoint- 
ment amongst  her  children  under  her  marriage  settlement,  and  she 
had  another  like  power  under  her  father's  will,  and  in  default  of 
appointment,  the  several  properties  were  settled  upon  tiie  children 
equally.  She  appointed  a  portion  to  one  of  her  daughters  under  the 
power  in  her  fatiier's  will,  and  she  declared  that  unless  she  should 
^ttet^tiiereafter  direct  to  the  contrary,  her  daughter  should  not  take 

any  further  share  of  the  property,  it  being  her  intention  that  the 
four-fifths  over  which  she  had  not  exercised  her  powers,  should 
devolve  equally  upon  her  two  sons  and  her  other  daughter,  and  tiie 
representative  of  a  deceased  son.  This  power,  therefore  it  will  be 
observed,  was  in  effect  wholly  exercised,  but  she  reserved  a  power 
of  revocation  and  new  appointment.  Then,  by  her  will  she  gave, 
and  by  virtue  of  every  power  or  authority  whatsoever  by  the  mar- 
riage settiement  given  or  limited  to  her  or  otiierwise  howsoever 
enabling  her  did  direct,  limit,  and  appoint  all  the  real  and  personal 
estate  whatsoever  which  she  might  at  her  decease  be  possessed  of 
or  entitied  to,  or  under  or  by  virtue  of  the  powers  contained  in  tiie 
said  settiement  or  otherwise  have  power  to  appoint,  amongst  her 
children  (with  the  exception  of  20  /.,  part  of  one  of  the  sums  in 
settiement,  which  was  to  go  as  unappointed).  It  was  held  not  only 
that  tiie  several  powers  in  the  settiement  were  executed,  upon  which, 
of  course,  no  question  arose ;  but  that  the  power  of  revocation  in 
the  previous  appointment  was  executed  so  as  to  defeat  that  appoint- 
or) Per  Lord  Eldon  in  Jones  v.  Wilkin-  (r)  Sugd.  H.  of  L.  Gas.  602. 
8on,  line  Inn  HaU,  32  Jnne  1818,  MS.  («)  18  Beay.  618. 
(q)  2  H.  of  L.  Gas.  88. 
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ment,  and  to  pass  the  whole  of  the  fiind,  subject  to  the  power  in  the 
father's  will.  Her  intention  was  supposed  to  be  not  to  exercise  her 
'  power  over  the  latter  fund,  but  the  words  used  by  her  were  deemed 
too  strong  to  bend  to  that  intention^  but  this  was  upon  sufficient 
grounds  reversed  upon  appeal  as  to  the  property  previously  ap- 
pointed ;  for  the  intention  did  not  require  the  appointment  to  extend  to 
that  property,  and  it  was  necessary  to  find  evidence  of  an  intention 
to  exercise  the  power  of  revocation. 

18.  If  a  person  having  real  estate  of  his  own,  and  a  power  of 
revocation  and  new  appointment  over  a  settled  estate,  reserved  by 
himself  upon  an  appointment  made  by  himself  under  a  power,  make 
a  devise  which  passes  only  the  real  estate  not  subject  to  the  power^ 
a  clause  in  the  will  revoking  all  former  wills,  testamentary  appoint- 
ments and  papers,  will  not  revoke  the  appointment  by  the  de'ed, 
although  the  estates  thereby  appointed  were  not  to  arise  till  his  own 
death,  and  although  the  effect  of  the  revocation  would  be  to  revest 
in  him  the  fee  under  the  original  settlement,  which  would  pass  by 
the  devise  in  the  will  (m). 

19.  And  although  the  funds  in  the  residuary  gift  in  a  will  are 
constituted  partly  of  funds  over  which  the  testator  has  a  power,  and 
partly  of  funds  his  own  property,  yet  a  codicil,  noticing  that  the 
testator  had  given  "the  residue  of  his  estate"  to  the  legatee, 
and  a  revocation  of  the  bequest,  and  a  gift  of  "  the  residue  of  my 
estate  and  effects"  unto  another  legatee,  will  not  operate  on  the  gift 
in  the  will,  as  far  as  that  was  an  execution  of  the  power,  but  the 
residuary  legatee  will  still  remain  entitled  to  that  fund  (x). 

20.  In  Freeman  r.  Freeman  (y).  Wood,  V.  C,  observed,  that 
upon  principle,  if  there  were  a  power  to  appoint  by  will,  and  if  a 
valid  appointment  were  made  by  a  will  which  gave  other  property, 
and  contained  other  devises ;  and  if,  subsequently,  there  was  another 
wiU,  declared  to  be  the  party's  last  will,  giving  all  his  real  estate, 
and  not  revoking  any  previous  instrument,  he  thought  it  would  be 
extremely  difficult  to  hpld  that  the  actual  appointment  made  by 
the  first  will  was  in  effect  revoked.  We  may  observe,  that  as 
intention  must  govern  the  construction  of  the  particular  instrument, 
it  is  extremely  difficult  to  lay  down  any  abstract  rule  on  the 
subject. 

21.  Where  the  introductory  words  in  a  will  purport  that  the  will 
is  made  only  by  force  of  the  power,  every  clause  is  to  be  referred 

(0  5  De  G.   Mac.  &  Gor.  775.    3  Eq.  (x)  Hoach  v.  Hayne8,6  Ves.  153;  8  Ves. 

Bep.  145;  Nanney  v.  Williams,  22  Beay.  584  (where  the  facts  are  correctly  stated)' 

408.  but  the  case  is  a  peculiar  and  doobtfol  one. 

(w)  Ilongham  v.  Sandys,  2  Sim.  95.    See  Lord  Eldon's  view  in  8  Ves.  502  was  per- 

pp.  147, 148.    The  clause  is  not  stated  in  haps  the  true  one. 

the  report.                                                .  (y)  1  Kay,  487. 
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to  the  power,  if  that  construction  is  necesBary  to  effect  the  inten- 
tion (r). 

22.  But  although  a  will  be  expressed  to  be  made  in  pursuance  of 
the  power f  yet  if  the  testator  appears  to  dispose  of  his  own  property 
only,  the  power  will  not  be  executed  by  the  will.  This  was  decided 
in  Lawson  t;.  Lawson  (a),  where  the  husband  and  wife  being  seised 
in  fee  of  a  copyhold  estate,  settled  it  to  certain  uses,  with  a  power  of 
revocation,  which  they  exercised,  and  vested  the  estate  in  trustees 
in  trust  for  the  husband  for  life,  remainder  for  the  wife  during  her 
widowhood  (and  20  /.  a  year  for  her  if  she  married  again),  remainder 
for  such  uses,  &c.  as  the  husband  should  appoint  amongst  their  chil* 
dren.  He  had  purchased  other  copyholds  of  the  same  manor,  which 
were  surrendered  to  trustees  in  trust  for  such  uses,  &c.  as  he  should 
appoint  by  his  will,  with  three  witnesses,  and  in  default  of  such 
appointment,  in  trust  for  him,  his  heirs,  &c.  (I);  and  he  was  seised 
of  freehold  and  other  copyhold  estates.  By  his  will,  after  reciting 
that  he  had  surrendered  his  copyhold  messuages,  &c.,  and  all  other 
his  messuages,  &c.,  of  what  tenure  soever,  to  trustees,  in  trust  for 
such  trusts,  intents,  and  purposes  as  he  should  declare  by  his  last 
will-  and  testament  in  writing ;  therefore,  in  pursuance  of  the  power 
given  him  (6),  he  devised  all  his  copyhold  messuages,  &c.,  and  all 
other  his  messuages,  lands,  and  hereditaments,  situate  within  the 
manors,  &c«,  or  elsewhere  in  the  said  county  of  Durham,  to  his 
wife  and  others,  ftnd  their  heirs,  &c.,  as  trustees  for  several  purposes 
therein  contained,  subject  nevertheless  to  the  estate  thereinafter 
directed  to  his  wife,  of  his  messuage,  &c.,  also  to  her  claim  forth  and 
out  of  her  own  estate^  by  virtue  of  the  said  settlement  made  thereof  after 
marriage;  in  trust  that  his  trustees  should  raise  and  pay  certain  sums 
to  his  sons  and  a  grandson,  and  also  to  raise  300  /.  among  his  children 
or  a  grandson,  as  his  wife  should  appoint ;  then  to  permit  his  wife  to 
take  the  rents  for  life,  and  then  to  his  sons  and  their  issue  in  strict 
settlement.  The  Master  reported  that  the  estate  in  settlement 
passed  by  the  will ;  but  Lord  Thurlow,  according  to  Brown's  report, 
overruled  the  Master's  report.  He  said  that  general  words  of  gift 
will  apply  to  a  power  where  the  testator  could  not  give  the  property 
otherwise  than  by  virtue  of  the  power,  but  words  of  gift  do  not  in 
general  apply  to  the  execution  of  a  power.  In  the  beginning  of  this 
will,  the  testator  means  to  dispose  of  his  ovm  estates  in  opposition  to 
his  wife's,  which  he  calls  her  own  estates,  which  contrasts  the  two. 
If  he  meant  this  as  an  execution  of  the  power,  he  must  have  sup- 
posed die  power  extended  to  a  disposition  to  grand-children.     If  this 

{z)  Monk  V.  Mawdsley,  1  Sim.  286.  (6)  Reg.  Lib. 

(a)  3  Bro.  C.  C.  272. 


(I)  This  is  according  to  tlie  Eegistrar's  book* 
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was  to  be  held  to  be  an  execution  of  the  power.  It  would  go  beyond 
any  of  the  cases. 

23.  It  seems  difficult  to  acquiesce  in  this  decidon.  The  terms  of 
the  will  were  sufficient  to  include  the  estates  in  the  settlement ;  and 
where  he  contrasts  his  estate  with  what  he  called  her  own,  it  was 
for  the  purpoee  of  referring  to  the  several  intereste  she  was  to  take 
171  the  several  properties  he  was  then  disposing  of^  viz.,  a  life  estate  in 
his  own  property,  and  the  interest  limited  to  her  by  the  settlement  out 
of  the  settled  property.  The  reference  would  have  been  improper  if 
he  had  not  been  disposing  of  the  settled  estate,  but  was  quite  proper 
as  he  was  making  a  disposition  of  it.  The  circumstance  that  he 
provided  for  his  grandson,  which  the  power  did  not  authorize,  was 
entitled  to  no  weight,  for  he  was  also  disposing  of  other  property 
which  he  could  give  to  the  grandson.  It  is  rare  that  in  a  general 
disposition  of  property  within  a  special  power,  and  property  belong- 
ing to  the  testator,  some  objects  are  not  introduced  which  the  power 
does  not  embrace ;  but  that,  as  we  have  seen,  does  not  prevent  the 
will  from  operating  as  far  as  it  may,  as  an  execution  of  the  power. 
The  case  appears  by  the  Register  book,  to  which  reference  has 
been  made,  to  be  more  strongly  in  favour  of  the  execution  of  the 
power  than  it  appears  by  the  report ;  and  by  a  note  to  the  new 
edition  of  Brown,  we  learn  that  Lord  Thurlow,  although  he  ex- 
pressed an  opinion  on  the  case,  did  not  decide  the  point,  but  directed 
an  issue  whether  the  estates  passed  by  the  wilf  of  the  testator 
according  to  the  custom  of  the  manor  whereof  the  same  was  holden. 
I  do  not  understand  why  the  issue  was  so  framed :  no  fiirther  pro- 
ceedings are  stated  by  either  of  the  learned  editors  of  Brown. 

24.  In  a  case  (c),  where  one  moiety  of  some  mortgages  was  vested 
in  Ay  and  in  the  other  moiety  he  had  a  life  interest  with  a  power 
to  revoke  the  further  settlement  of  it,  which  would  vest  that  moiety 
also  in  himself,  and  he  transferred  the  mortgages  to  two  nephews  in 
consideration  as  expressed  of  the  payment  to  him  by  them  of  the 
amount  of  the  mortgage  debts,  and  which  transfer  it  appeared  by 
affidavits  was  intended  as  a  gift,  no  part  of  the  consideration  having 
been  paid,  it  was  held  that  the  deed  of  transfer  did  not  operate  as 
an  execution  of  the  power  of  revocation ;  it  was  not  referred  to,  and 
if  the  transferees  paid  the  consideration,  the  money  was  subject  to 
the  trusts ;  if  they  did  not  pay  for  it,  then  the  property  was  subject 
to  the  trusts  (c). 

25.  Where  trusts  are  raised  with  a  power  of  revocation,  the  settie- 
ment  will  not  be  defeated  by  the  mere  act  of  the  trustee  re-conveying 
to  the  settlor  (rf). 

26.  So  where  an  executrix,  who  was  tenant  for  life  of  a  college- 
lease  under  the  will,  with  a  power  to  appoint  the  estate  by  deed  or 

(c)  CowUshaw  v.  Hardy,  25  Bea.  169.  (<0  ElliMm  v.  Ellison,  6  Vea.  656. 
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will,  with  a  gift  over  in  default  of  appointment  to  a  stranger, 
renewed  the  leases  at  her  own  expense,  it  was  held  that  the  re- 
newals did  not  operate  as  an  appointment  in  her  own  favour.  It 
did  not  appear  whether  she  had  executed  counterparts  of  the  leases. 
But  if  she  had  been  tenant  for  life  only,  the  renewal  of  the  leases 
would  after  her  death  have  enured  to  the  benefit  of  the  devisee  in 
remainder ;  and  it  was  held  that  the  renewals,  supposing  counter- 
parts were  executed,  could  not  amount  to  an  appointment  by  her 
in  her  own  favour ;  for  acts  of  ownership  by  a  tenant  for  life,  with 
a  power,  do  not  make  him  owner,  unless  they  are  such  acts  as  are 
prescribed  by  the  power  for  vesting  the  property  (e). 

27.  Again,  where  under  a  will  a  widow  was  tenant  for  life  of  all 
the  personal  estate,  and  after  her  death  one  moiety  was  to  be  at  her 
entire  disposal  either  by  will  or  otherwise,  and  the  other  moiety  was 
given  over,  and  she  was  made  executrix  (I) ;  she  converted  Three 
per  Cents.  Consols — ^the  bulk  of  the  property — ^into  Long  Annuities 
in  her  own  name,  and  the  Court  held  that  the  act  did  not  amount  to 
an  execution  of  the  power,  the  conversion  being  plainly  made  to 
increase  her  income  (/).  It  may  be  observed,  that  she  actually  did 
by  this  conversion  increase  her  income ;  she  therefore  consumed  a 
part  of  the  capital,  as  she  had  a  right  to  do,  and  to  that  extent  her 
acts  amounted  to  an  appointment. 

28.  But  if  the  tenant  for  life,  with  such  a  power,  file  a  bill  for  a 
transfer  of  the  fund  where  it  is  vested  in  trustees,  the  demand  by 
the  bill  is  a  sufficient  indication  of  intention  to  take  the  fund,  and 
the  Court  will  decree  the  transfer  without  the  execution  of  a  formal 
appointment  in  writing  {g).  Where  the  ftmd  was  settled  to  the 
separate  use  of  a  married  woman  for  life,  and  then  as  she  should 
appoint  by  will,  and  in  default  of  appointment  to  her  executors  and 
administrators,  and  she  became  a  widow,  she  was  held  entitled  to 
the  fund  ofiering  to  release  her  power  to  appoint  by  will  (Ji). 

29.  A  gift  by  a  will  of  a  sum  under  a  power  will  fail  if  the  power 
itself  be  destroyed  in  the  testator's  lifetime,  but  where  the  gift  is 
general  and  the  ftind  appointed  is  but  the  modus  for  payment  of  it, 
the  legacy  will  not  fail  but  will  be  payable  out  of  the  general  assets. 
This,  however,  must  depend  upon  the  construction  of  the  particular 
instrument  (i). 

30.  And  where  a  man  having  children  by  a  first  marriage  made 
his  will,  and  then  upon  his   second  marriage  settled  his  personal 

{e)  Brookman  v.  Hales,  2  Ve«.  &  Bea.  45.  (i)  Savfle  «.  Blacket,  1  P.  Wms.  777.    See 

(/)  Reith  V.  Seymoar,  4  Rom.  263.  Walker  v.  Laxton,  1  Yoil  &  Jer.  667 ;  Fowler 

{g)  Irwia  V.  Farrer,  19  Vea.  86;  Hollo-  v.  Willoughby,  2  Sim.  &  Sta.  d64,  and 

way  V.  Clarkson,  2  Hare,  621.  Williams  v.  Hughes,  24  Beav.  474.    1  Vict. 

(&)  Page  V.  Soper,  11  Hare,  321.  c  26,  s.  23,  24. 

(I)  This  is  not  stated,  bat  she  most  have  been  personal  representative. 
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estate  on  himself  for  life^  then  to  raise  100/.  for  his  wife,  and  then 
to  apply  the  personalty  as  he  by  deed  or  will  should  appoint,  and  in 
default  thereof,  unto  his  issue ;  it  was  determined  upon  the  apparent 
intention  that  the  prior  will  was  wholly  revoked  {h\ 

31.  Where,  however,  the  power  is  not  referred  to,  the  property 
comprised  in  it  must  be  mentioned,  so  as  to  manifest  that  the  dis- 
position was  intended  to  operate  over  it ;  the  donee  must  do  such 
an  act  as  shows  that  he  has  in  view  the  thing  of  which  he  had  a 
power  to  dispose  (J)^ 

32.  This  rule  was  universal  But  now,  by  the  1  Vict  c.  26  {m)y 
a  testator  is  enabled  to  dispose  of  all  the  real  and  personal  estate 
which  he  shall  be  entitled  to  at  his  death  (n)y  and  the  statute  directs 
every  will  to  be  construed  with  reference  to  the  real  and  personal 
estate  comprised  in  it  so  as  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator  unless  a  con" 
trary  intention  shall  appear  by  the  will{o);  and  a  general  devise 
of  the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator 
in  any  place,  or  in  the  occupation  of  any  person  mentioned  in  his 
will,  or  otherwise  described  in  a  general  manner,  is  to  be  construed 
to  include  any  real  estate,  or  any  real  estate  to  which  such  descrip- 
tion shall  extend  (as  the  case  may  be)  which  he  shall  have  power  to 
appoint  in.  any  manner  he  may  think  proper,  and  is  to  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  shall  appear  by 
the  will.  And  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  estate  described  in  a  general 
manner,  is  to  be  construed  to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  description  shall  extend  (as  the  case 
may  be)  which  he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  is  to  operate  as  an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear  by  the  will.  There  is  a  further  pro- 
vision that  no  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised  (except  an  act  by  which  such  will  shall  be  revoked 
by  force  of  the  act)  shall  prevent  the  operation  (^  the  wiU  with  re- 
spect to  such  estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death  ( />). 

33.  This  provision,  it  has  been  observed,  as  regards  real  estate, 
only  expresses  the  rule  of  law  where  there  is  no  other  estate  to 

(*)  Leigh  V.  Norbury,  13  Ves.  840;  see  Brown,  2  Sim.  327 ;  Hanlolce ».  Geli,  1  Rusb. 

1  Vict.  c.  26,  8.  is,  19,  and  consider  s.  23,  &  Myl.  615 ;  Sloane  v.  Cadogan,  App.,  as  to 

24,  and  27.  the  point  on  the  power ;  3  Mac.  &  Oor.  612. 

(0  See  1  Atk.  560;  2  Bro.  a  C.  303;  3  (m)  Sec.  27. 

Ves.  301 ;  Lowson  v.  Lowson,  3  Bro.  C.  C.  (n)  Sec.  3. 

272 ;  M'Leroth  v.  Bacon,  5  Ves.  159;  Dillon  (o)  Sec.  24. 

V.  Dillon,  1  Ball  &  Beatty,  77;   Maples  v.  (jp)  Sec  23. 
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satisfy  the  words.  But  (as  we  shall  presently  see)  where  a  man  has 
fee-simple  estates,  and  a  power  over  other  estates,  and  makes  a 
general  devise  of  his  real  estates,  or  having  general  personal  estate, 
and  a  power  over  personalty,  makes  a  general  bequest  of  his  personal 
estate,  the  rule  of  law  is  altered,  for  before  this  statute  an  intention 
apparent  on  the  face  of  the  will  to  include  the  property  in  the  power 
was  required,  in  order  to  pass  it  by  the  will,  whereas  it  will  now 
pass  by  such  general  devise  or  bequest,  unless  a  contrary  intention 
appears  by  the  will.  Where,  therefore,  it  is  not  intended  to  exer- 
cise a  general  power,  the  intention  to  exclude  the  property  should 
be  stated  on  the  face  of  the  will  {q). 

34.  But  the  statutable  provision  extends  to  such  cases  only  where 
the  testator  has  power  to  appoint  ^*  in  any  manner  he  may  think 
proper.**  General  powers  only,  therefore,  are  within  the  statute, 
and  a  general  power  of  disposition  is  for  this  purpose  deemed  equi- 
valent to  a  fee.  A  general  devise  standing  unexplained  will  now 
pass  the  fee-simple  estates,  and  estates  over  which  the  testator  has  a 
general  power ;  the  former  will  pass  under  the  general  provision  in 
the  statute,  the  latter  under  the  special  clause :  th^  rule  will  in  like 
manner  prevail  as  to  personal  estate  (r). 

35.  We  may  now  consider  what  dispositions  by  will  operated  as 
an  execution  of  a  general  power  before  the  statute,  and  the-operation 
of  the  statute  in  extending  the  operation  of  a  general  disposition  by 
will.  Before  the  statute  it  was  firmly  settled  that  a  mere  general 
devise  or  bequest,  however  unlimited  in  terms  would  not  compre- 
hend the  subject  of  a  power  unless  it  referred  to  the  subject  or  to 
the  power  itself,  or  generally  to  any  power  vested  in  the  testator  (*). 

36.  In  Lane  v,  Wilkins(^),  an  estate  was  devised  to  ^  in  tail, 
remainder  to  B  and  C  his  wife  in  tail,  remainder  to  ^'s  right  heirs. 
B  died  and  left  his  wife  and  an  only  daughter  surviving  him.  A 
made  his  will  disposing  particularly  of  his  real  estate  and  generally 
of  all  other  his  real  estate  and  gave  to  C  and  her  daughter  5  /.  each, 
and  stated  that  he  gave  them  those  sums  only  in  consideration  of 
the  ample  provision  made  for  them  after  his  decease,  by  the  first 
testator,  *f  who  has,  by  his  will,  devised  to  them  certain  estates  now 
in  my  possession,  and  which,  though  I  could  now  legally  dispose  of, 
I  mean  fully  to  confirm  to  them  according  to  the  intent  of  the  will.'* 


iq)  H.  8agd.  Wills,  83 ;  Bee  s.  8,  JMW<; 
Lake  v.  Currie^  2  De  Q.,  Mac  6c  Gor. 
630;  Walker  v.  Banks,  1  Jur.  N.  S.  COO, 
wbicli  consider. 

(r)  H.  Sngd.  Wills,  83,  84. 

{s)  Monlton  v.  Hutchiosoo,  1  Alk.  568 ; 
ex  iMurte  Caswell,  1  Atk.  669;  Andrews  v. 
Emmot,  2  Bro.  C.  C.  297;  Buckland  v. 
Barton,  2  H.  Blackst  130 ;  Blake  v.  Bun- 


bnry,  1  Yes.  jnn.  625 ;  Hales  v.  Margemm, 
3  Yes.  299;  Langham  v.  H^sanyf  3  Yes. 
407;  Croft  ».  Slee,  4  Yes.  60;  Nannock  v, 
Horton,  7  Yes.  398 ;  Bennet  v.  Aburrow,  8 
Yes.  609;  Bradby  r.  Westcotl^  13  Yes.  445 ; 
Doe  9.  Bird,  1 1  East,  49 ;  Lowes  v.  Hack* 
ward,  18  Yes.  168. 
(0  10  East,  241. 
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In  the  following  year  A  suffered  a  recovery  to  the  use  of  himself  for 
life,  remainder  as  he  should  appoint  by  deed  or  by  his  last  will  in 
writing,  or  by  any  codicil  thereto  to  be  properly  attested,  and  in 
default  of  such  appointment,  to  C  for  life,  remainder  to  her  daughter 
and  her  husband  for  their  lives,  remainder  over  to  others  in  fee ;  and 
in  the  same  month  he  added  a  codicil  to  his  will,  by  which  he  con* 
firmed  his  will,  in  all  respects  except  as  it  was  altered  by  the  codicil, 
and  he  then  disposed  of  certain  real  and  personal  property,  but  he 
had  since  the  will  acquired  no  other  real  estate  [and  it  would  seem 
the  property  devised  by  the  codicil  was  not  comprised  in  the  power.] 
The  testator  died  a  few  days  after  making  his  codicil,  and  it  was 
rightly  determined  that  the  codicil  did  not  operate  as  an  execution 
of  the  power.  The  Court  gave  no  reasons,  but  it  appears  to  have 
considered  the  confirmation  in  the  will  as  amounting  to  a  simple 
expression  of  the  testator's  intention  that  the  estate  should  pass 
under  the  first  will  to  those  in  remainder,  and  therefore  that,  although 
the  will  confirmed  the  original  disposition,  and  the  codicil  confirmed 
the  wUl,  yet  there  was  no  execution  of  the  power ;  no  doubt  such  a 
confirmation  by  a  will,  repeated  by  a  codicil  after  the  acquisition 
by  the  testator  of  a  power  which  would  enable  him  to  give  effect  to 
his  confirmation,  might  in  favour  of  the  intention  be  held  to  execute 
a  power :  but  here  the  real  difficulty  was,  that  between  the  will  and 
codicil,  the  estates  confirmed  had  ceased  to  exist,  for  they  were 
barred  by  the  recovery,  and  it  would  have  been  difficult  to  frame 
any  set  of  limitations  as  confirmed  by  the  will  and  codicil  which 
would  have  been  agreeable  to  law,  and  yet  preserved  the  testator's 
intention.  Of  course  he  did  not  intend  C  and  her  issue  to  take  in 
preference  to  his  own  issue,  and  yet  he  had  barred  his  own  estate  tail. 
Besides,  by  the  recovery  deed,  in  default  of  appointment  by  himself, 
he  introduced  new  partial  limitations  to  C  and  her  daughter,  which 
proved  that  he  did  not  intend  to  revive  the  old  uses  to  C,  and  such 
an  intention  could  not  have  been  fairly  collected  from  the  codicil. 
This  case  therefore,  depending  upon  intention  would  probably  be 
held  not  to  fall  within  the  statute. 

37.  In  a  later  case  (u)  an  estate  in  Westley,  in  the  parish  of  West- 
bury,  in  the  county  of  Salop,  was  devised  to  ^  in  tail,  remainder  as 
he  should  appoint,  and  in  default  of  appointment,  remainder  over  to 
others  in  t^,  remainder  to  ^  in  fee.  A  had  made  his  own  will  in 
the  first  testator's  lifetime,  and  had  devised  his  lands  in  Worthen 
and  elsewhere,  in  the  county  of  Salop,  to  various  uses  by  way  of 
strict  settlement,  including  a  life  estate  to  tiie  first  testator,  with 
remainder  to  his  own  right  heirs.  After  the  first  testator's  deatii, 
when  he  had  acquired  the  Westiey  estate,  he  made  a  codicil,  by 
which  he  recited  the  devise  by  his  will  of  his  estates  in  Worthen 

(u)  Powell  V.  Loxdale,  S  Banu  &  Aid.  i91 ;  aee  now  1  ^ct.  c  sa 
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and  elsewhere,  in  the  said  county,  (after  several  estates  for  life  and 
in  tail,  and  remainders,  therein  mentioned  are  determined),  to  his 
own  right  heirs.  He  then  revoked  the  devise  to  his  right  heirs,  and 
gave  the  ultimate  reversion  in  fee  of  all  his  said  estates  in  the 
parishes  of  Worthen,  Westbury,  and  Cherbury,  in  Salop,  to  one  of 
the  tenants  for  life,  named  in  his  will,  and  his  heirs,  and  he  conjQnned 
his  will  in  every  other  respect.  A  had  not  any  estate  in  Westbury 
except  that  subjected  to  the  power,  and  he  died  without  issue.  It 
was  held  that  the  codicil  did  not,  together  with  the  will,  operate  as 
an  execution  of  the  power. 

38.  It  does  not  appear  upon  what  ground  the  Court  decided  the 
case.  It  was  difficult  to  reject  the  word  Wesiburyy  and  if  it  was 
retained,  then  the  codicU,  by  confirming  the  will  of  A  which  devised 
all  his  estates  in  Worthen  and  ehewhercy  in  the  county  of  Salop,  made 
the  will  speak  as  from  the  date  of  the  codicil  as  a  devise  of  the 
Westbury  estate,  which  was  in  the  county  of  Salop  ;  and  that,  legally 
speaking,  made  the  codicil  speak  correctly  of  his  said  estates  in 
Worthen  and  Westbury,  and  made  the  devise  of  the  reversion  of  all 
the  estates  consistent.  If  the  word  Westbury  were  not  rejected  in 
the  codicil,  it  would  not  be  possible  to  maintain  that  his  remainder 
in  fee  in  the  Westbury^estate,  under  the  first  will,  would  satisfy  the 
devise  in  the  codicil ;  for  it  is  clear  that  he  meant  all  his  estates  to 
go  together.  This  case  also  depended  upon  intention  and  construc- 
tion, and  would  not  have  depended  upon  the  statute  if  it  had  then 
been  passed. 

39.  Where  before  the  statute  a  man  had  a  power  to  charge  estates, 
which  power  he  afterwards  discharged,  and  a  similar  power  was 
reserved  to  him  over  other  estates,  and  by  his  will  he  executed  the 
first  power  before  the  raising  of  the  second  power,  the  will  did  not 
operate  as  an  execution  of  the  second  power,  although  it  had  been 
republished  subsequently  to  the  creation  of  that  power,  for  the  will 
spoke  only  of  the  first  power,  which  was  as  much  gone  as  if  it  never 
existed  (tr),  and  it  was  considered  doubtful  whether  the  second 
power  would  have  been  executed  if  it  had  even  embraced  the  same 
estate  as  the  first  power.  But  this  doubt  seems  to  be  removed  by 
the  statute. 

40.  And  where  in  a  case  lohich  did  not  fall  within  the  statute 
a  leasehold  estate  was  bequeathed  to  A  and  her  issue,  subject  to  life  an- 
nuities to  B  and  (7  of  1 00  /.  and  60  /.  respectively,  and  the  testator  after- 
wards settled  the  estate  upon  the  marriage  of  A  on  himself  for  life, 
and  then  on  A  and  his  issue,  and  reserved  to  himself  a  power  by  any 
writing  or  will  to  appoint  to  B  and  C  life  annuities  not  exceeding 

{w)  Holmes  «.  Coghlll,  7  Vee.  489;  12      Gregg,  App.,  which  decided  nothing  on  this 
Ves.  206.    See  Hamiltoa  v.  Royse,  2  Sch.  &      head. 
Lef.  315;  Csdogan  v.  Sloane,  App.,  Fox  v. 
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respectively,  100/.  and  60/.,  and  then  by  a  codicU  made  varioua 
dispofiitions,  and  in  every  other  respect  ratified  his  will  it  was  held 
that  the  codicil  did  not  by  the  effect  of  republication  of  the  will, 
operate  as  an  execution  of  the  power  in  the  settlement,  for  the  will 
could  not  be  an  execution  of  that  power,  and  the  republication  of 
the  will  made  before  the  creation  of  the  power  as  it  stood,  by  a  codicil 
made  subsequently  could  not  give  effect  to  the  will  to  make  it  an 
execution  of  the  power,  which  it  could  not  have  executed  (or).  But 
this  case  would,  it  seems,  now  fall  within  the  provisions  of  the 
statute. 

41.  And  a  codicil,  made  under  a  power  which  was  confined  to  the 
disposition  of  an  estate  otherwise  appointed  by  the  will,  was  held  not 
to  operate  as  an  execution  of  another  power  created  subsequently  to 
the  will  over  another  estate,  so  as  to  republish  the  will  and  give 
effect  to  a  residuary  devise  in  it,  for  the  Court  could  not  find  a  clear 
intention  to  execute  the  latter  power  (y).  This  case  also  depended 
upon  intention,  and  upon  the  old  law. 

42.  And  where  a  will  was  executed  before  the  1st  January  1838, 
and  therefore  was  not  within  the  act,  although  the  subsequent 
instrument  operating  a  revocation  was  made  since  the  act,  the  wiU 
was  held  not  to  pass  the  estate  vested  in  the  testator  at  his  death  (z). 
This  was  followed  in  a  case  (a)  where  a  married  woman  in  1827 
exercised  by  will  a  power  created  by  a  prior  settlement,  but  this 
power  was,  under  the  deed,  subject  to  a  joint  power  in  her  and  her 
husband;  and  by  an  appointment  in  1840,  she  and  her  husband,  in 
order  to  remedy  a  defect  in  the  original  settlement,  exercised  the 
joint  power,  and  again  limited  the  estate  to  their  joint  appointment ; 
and  in  default  thereof  after  certain  uses  to  the  wife's  appointment 
by  deed  or  will :  she  died  without  republishing  her  will,  and  it  was 
held  that  the  original  power  was  destroyed,  and  the  will  did  not 
operate  as  an  execution  of  the  new  power,  and  that  the  defect  was 
not  aided  by  the  statute. 

43.  In  a  case  where  the  donee  of  the  power  was  a  married  woman, 
and  had  no  property  except  what  was  subject  to  a  general  power, 
to  take  effect  on  failure  of  issue,  and  in  the  event  of  her  husband 
surviving  her,  a  mere  gift  by  her  of  a  pecuniary  legacy  was  held 
to  operate  under  the  power,  without  reference  to  the  new  law  of 
wiUs  {b). 

44.  The  statute  does  not  operate  further  than  to  give  effect  to  a 

(ar)  Cowper  v,  Mantell,  22  Beav.  223.  on  another  point;   Cowper  v.  Martell,  22 

{y)  Jowett'v.  Board,  16  Sim.  352.  Bear.  223. 

(2)  Lord  Langford  v.  Little,  2  Jo.  &  Lat.  (6)  Shelford  v.  Adand,  23  Beay.  10 ;  see 

013.  Hawthorn  v.  Sliedden,  3  Sma.  Sc  Gil  293, 

(a)  Walker  v,  Armstrong,  21  Beav.  284  •  supra* 
25  L.  J.,  N.  S.,  402,  upon  appeal  decided 
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general  dispodtion  as  an  execution  of  a  power ;  therefore  if  a  person 
have  a  general  power  of  appointing  a  sum  of  money  charged  on  an 
estate^  and  also  a  general  power  of  appointing  the  estate  itself,  a 
general  devise  by  him  of  his  real  estate  will  pass  the  estate,  subject 
to  the  charge,  and  a  general  bequest  of  his  personal  estate  will  pass 
the  charge  (c). 

45.  Where  since  the  statute  a  man  having  two  estates,  settled 
them  by  the  same  deed,  as  to  one,  to  certain  uses  which  he  had  no 
power  to  destroy,  and  as  to  the  other,  as  he  shoidd  appoint  gene- 
rally, and  in  default  of  appointment,  for  the  benefit  of  other  persons, 
and  by  his  will  referred  to  the  settlement,  and  confirmed  it,  and  after 
reciting  that  he  was  seised  and  possessed  of  considerable  freehold, 
&c  estates,  and  of  other  real  and  personal  estate,  and  might  become 
seised  and  possessed  of  more,  he  devised  all  his  freehold,  &c.  estates, 
and  all  other  real  and  personal  estates  of  which  he  might  be  seised 
or  possessed  at  his  decease,  it  was  held  that  his  will  was  a  confirma- 
tion of  the  settlement  of  the  one  estate,  and  an  execution  of  the 
of  the  powers  over  the  other  (rf). 

46.  Yet  where  under  a  voluntary  settlement  money  was  settled,  as 
the  settlor  should  by  deed  or  instrument  in  writing  legally  exe- 
cuted' appoint,  and,  in  default  of  appointment,  to  himself  for  life, 
with  gifts  over  to  various  members  of  his  family,  and  he  had  par- 
tially executed  his  power  by  deed,  and  then  by  his  will,  after  certain 
dispositions,  gave  all  his  personal  estate  "  not  otherwise  effectually 
disposed  of,"  upon  trust  for  persons  named,  who  were  persons  not 
entitled  under  the  settlement,  it  was  held  by  Stuart,  V.  C.,  that  the 
power  was  not  executed  by  the  will,  for  the  words  "  not  otherwise 
effectually  disposed  of,"  did  not  mean  by  the  will,  but  referred  to 
the  settlement,  for  example.  He  observed,  too,  that  the  words  of 
the  act  seem  to  apply  only  to  a  case  where  the  testator  has  power 
to  appoint  in  any  manner  he  may  think  proper.  It  was  di£Bcult 
to  conceive  more  extensive  language,  and  it  was  extremely  difficult 
to  apply  that  language  to  ordinary  powers  of  appointment.  It  was, 
probably,  the  intention  of  the  legislature  that  the  enactment  should 
only  apply  to  cases  like  Cox  v.  Chamberlain,  where  the  power  was 
in  such  ample  terms  as  to  amount  to  absolute  property  (e).  We 
may  observe  that  the  patoer  in  Cox  r.  Chamberlain  was  not  more 
absolute  property  than  the  power  in  the  above  case.  The  distinction 
was  in  the  limitation  in  default  of  appointment :  in  Cox  v.  Chamber- 
lain the  donee  of  the  power  tool^  the  fee,  in  the  other  case  other 
persons,  objects  of  the  settlor's  bo.unly,  took  the  property  (/).     The 

(c)  Clifford  9.  Cliflbrd,  0  Hare,  675.  of  a  power  subject  to  the  truete  in  the  settle- 

(cO  Lake  v.  Carrie,  2  De  Gex,  Mac.  &,  Qor.  ment,  8  De  Qex  k  Jo.  1 42. 

536,  15  Beav,  472 ;  Hutchins  v.  OBbome,  (e)  Moss  o.  Harter,  2  Sma.  k  Gif.  458. 

4  Ka.  &  John.  252,  a  clear  case  of  execution  (/)  Infra, 
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case  is  not  without  difficulty  ;  but  where  the  property  is,  as  in  this 
case^  settled  by  the  testator  himself  upon  others,  in  default  of  any 
appointment  by  him  under  his  power,  it  would  seem  to  require  some 
indication  of  an  intention  by  him  to  defeat  his  settlement  in  order  to 
hold  a  general  gift  in  his  wiU,  which  can  be  satisfied  by  other  pro- 
perty,  to  be  an  execution  of  his  power. 

47.  It  has  been  observed  that  the  expression  in  the  statute,  real 
estate,  '•  which  the  testator  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,"  is  ambiguous,  but  it  refers  to  the 
extent  of  his  power  of  disposition  in  regard  to  the  objects,  and  does 
not  require  that  the  mode  by  which  he  may  appoint  should  be  unre- 
strained. Therefore,  although  a  power  is  confined  to  a  will,  and 
cannot  be  exercised  by  act  inter  vivos,  and  consequently  the  property 
cannot  be  appointed,  strictly  speaking,  in  any  manner  the  donee  may 
think  proper,  yet  the  power  falls  within  the  provisions  of  the  act,  for 
the  will  is  an  instrument  within  the  provisions  of  the  statute,  by 
which  instrument  the  donee  may  appoint  in  any  manner  he  may  think 
proper  (ff). 

48.  It  has  been  already  stated,  that  the  27  th  section  of  the  1  Yict. 
c.  26,  applies  only  to  general  powers ;  that  section  24  makes  every 
will,  with  reference  to  the  real  and  personal  estate  comprised  in  it, 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appear  by  the 
will.  And  that  by  section  27  a  general  devise  of  the  real  estate, 
and  a  general  bequest  of  personal  estate,  are  made  to  include  any 
real  or  personal  estate  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  unless  a  contrary  intent  appear  by  the 
will.  But  in  the  late  case  of  Stillman  r.  Weedon  (A),  the  Vice-Chan- 
cellor  appeared  to  think  that  the  power  referred  to  in  the  27th  section 
was  not  a  general  power.  In  that  case,  a  testator,  who  was  entitled 
to  a  moiety  of  the  personal  estate  of  a  deceased  person  by  his  will, 
gave  all  his  personal  estate,  and  all  effects  due  to  him  from  the  estate 
of  the  deceased  person  unto  his  children ;  and  afterwards,  upon  the 
allotment  of  certain  portions  of  the  assets  to  him,  vested  them  in 
trustees  by  deed  in  trust  for  such  person  or  persons,  &c.  (generally), 
as  he  should  from  time  to  time,  or  at  any  time  thereafter,  by  any 
deed  or  deeds,  instrument  or  instruments,  in  writing,  with  or  with- 
out power  of  revocation  and  new  appointment,  to  be  by  him  duly 
executed  and  attested,  direct  or  appoint,  and  in  default  of  such 
direction  or  appointment,  in  trust  for  himself  for  life,  and  after  his 
decease,  in  trust  for  his  children,  or  their  children,  for  such  interests, 
&c.,  as  he  should  from  time  to  time,  by  any  deed  or  deeds,  instru- 
ct/) H.  SugcL  Wais,  S4 ;  see  Moss  r.  Har-  (h)  16  Sim.  26. 

ter,  2  Sma.  &  Gif.  458. 
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ment  or  instruments^  in  writing,  with  or  without  power  of  revoca- 
tion and  new  appointment  to  be  by  him  duly  executed  and  attested, 
or  by  his  will,  or  any  codicil  thereto,  direct  or  appoint;  and  in 
default  of  such  appointment,  in  trust  for  his  sons  and  daughters,  and 
their  children,  as  therein  mentioned.  It  was  insisted,  after  his  death, 
that  under  the  act  the  will  must  be  taken  as  an  execution  of  the 
special  power  of  appointment  amongst  his  children  contained  in  the 
settlement  In  the  course  of  the  argument,  Shadwell,  Vice-Chan- 
cellor,  expressed  an  opinion  that  the  power  referred  to  in  the  27th 
section  was  not  a  general  power,  and  he  acted,  after  consideration, 
upon  this  view,  and  held  that  the  will  was  a  due  execution  of  the 
second  power,  that  is,  the  power  confined  to  the  issue.  It  will  be 
seen  that  the  first  power  in  the  settlement  was  a  general  one ;  but  it 
was  questionable,  upon  the  frame  of  the  settlement,  whether  it  could 
be  executed  by  will,  and  the  Vice-Chancellor  expressly  rested  his 
decision  on  the  second  power  in  the  settlement  Now,  that  was  not 
a  general  power,  but  was  confined  to  children,  and  therefore  the  27th 
section  of  the  act  did  not  operate  on  it  He  however  stated,  that  he 
did  not  think  that  the  power  referred  to  in  that  section  was  a  general 
power  (i),  and  the  reporter  supposes  him  to  have  considered  the 
words,  "  in  any  manner  he  may  think  proper,"  to  mean,  "  by  any 
instrument  he  may  think  proper  " ;  but  this  is  not  the  true  construe* 
tion  of  the  statute.  The  act  applies  to  powers  which  are  unlimited 
in  their  objects,  although  a  particular  form  of  execution  may  be 
required  {J),  but  of  course  the  statute  will  not  operate  unless  the 
power  is  capable  of  being  executed  by  will  (A). 

49.  If,  as  it  should  seem,  the  first  power,  which  was  a  general  one, 
was  not  confined  to  a  deed,  but  might  have  been  exercised  by  will  {l), 
and  that  construction  was  not  by  implication  prevented  by  the  words 
of  the  second  power,  which  expressly,  in  addition,  provided  for  an 
exercise  of  it  by  a  testamentary  instrument,  the  will  operated  as  an 
exercise,  not  of  the  second  power  in  the  settlement,  but  of  the  first 
power.  But  this  point  does  not  appear  to  have  been  raised.  The 
decision  appears  to  have  rested  upon  this  ground :  the  will  in  effect 
bequeathed  the  very  property,  and  therefore  operated  as  an  exercise 
of  the  limited  power  afterwards  created,  even  if  the  27th  section 
applied  to  general  powers  only.  But  this  case  cannot  be  considered 
as  a  decision  that  the  27th  section  is  not  confined  to  general 
powers,  which  it  seems  clearly  to  be  (m) ;  for,  as  the  will  would 
(according  to  its  own  force)  have  operated  as  an  appointment  of 
the  property  if  the  limited  power  had  then  been  created,  the  Court  held 

(i)  16  Sim.  SI.  (0  Vide  mpra. 

(j)  Hawthorn  v.  Shedden,  3  Sma.  &  Gi£  (m)  See  H.  Sugd.  Wills,  83 ;  Hawthorn 

Sd3 ;  see  23  Beav.  14.  v,  Shedden,  3  Sma.  &  Gif.  293  ;  Shelford  v, 

ik)  Moss  V,  Barter,  3  Sma.  &  Gif.  458.  Acland^  23  Bear.  10. 
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that  the  will  executed  the  power,  inasmuch  as  it  was  to  speak  as  if 
it  had  been  executed  inunediately  before  the  death  of  the  testator ; 
reliance  however  was,  perhaps  without  sufficient  consideration, 
placed  upon  the  27th  section. 

50.  An  estate  was  conveyed  to  the  husband  and  wife  for  their 
lives,  with  remainder  in  default  of  children,  which  event  oc^ 
eurred,  as  the  husband  should  appoint  by  deed  or  will,  and,  in 
default  of  appointment,  over ;  and  there  was  the  usual  power  of  sale 
given  to  trustees,  with  the  consent  of  the  husband  and  wife.  The 
husband,  by  his  will,  appointed  the  estate  after  the  death  of  his 
wife,  and  failure  of  issue,  to  trustees  to  sell,  and  gave  the  purchase- 
money  to  some  nephews,  and  he  gave  to  his  widow  all  his  other 
real  and  personal  estates  to  which  he  should  be  entitled  at  his  death 
not  thereinbefore  specifically  disposed  of.  After  the  will  the  estate 
was  sold  under  the  power,  and  the  conveyance  was  executed  by  the 
husband  and  wife,  and  also  by  one  of  the  trustees,  and  in  that  state 
of  things  the  husband  died.  .  The  Master  of  the  Kolls  entertained 
no  doubt  that  the  appointment  by  the  will  had  no  effect  either  on  the 
new  estate  purchased  with  the  produce  of  the  old,  or  on  the  purchase- 
money  which  stood  in  the  place  of  the  settled  estate,  and  that  this 
must  be  treated  as  a  new  estate  and  a  new  power  in  relation  to  it, 
and  must  be  considered  as  disposed  of  by  the  residuary  devise  (n). 
This  appears  to  be  a  narrow  construction  of  the  act  No  convey- 
ance or  other  act  made  or  done  subsequently  to  the  will  of  or 
relating  to  any  real  or  personal  estate  therein  comprised,  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate,  or 
interest  in  such  real  or  personal  estate  2^  iht  testator  shall  have  power 
to  dispose  of  by  will  at  the  time  of  his  death.  Now,  the  convey- 
ance and  act  done  after  the  will  left  in  the  testator  the  same  power 
and  disposition  over  the  settled  property  as  he  had  when  he  executed 
his  will,  and  so  it  remained  till  his  death,  for  the  estate  was  settled 
to  the  uses,  including  the  power  of  appointment  in  the  husband, 
subject  to  the  power  of  sale,  and  that  power,  if  exercised,  did  not 
defeat  the  husband's  power,  but  left  it  still  to  operate  on  the  settled 
property  in  its  new  state.  The  testator  did  not  intend  his  legatees 
to  take  the  settled  estate  itself,  but  the  produce  of  it,  and  that  was 
precisely  the  condition  in  which  the  settled  property  stood  at*  his 
death.  The  reinvestment  of  the  money  in  another  estate  should 
have  made  no  difference,  for  the  disposition  by  the  will  was  really 
of  the  settled  property,  and  would  embrace  it  in  whatever  shape  it 
existed.  It  is  not  like  the  case  of  Arnald  v,  Amald(o),  where  the 
testator  himself  sold  the  estate ;  for  although  he  directed  the  estate 
to  be  sold,  and  gave  the  produce  to  legatees,  yet  the  money  had 
become  confounded  with  his  general  personal  property,  and  could 

(n)  Gale  v.  Gale,  21  Bear.  349.  (o)  1  Bro.  C.  C.  401,  ir\fia. 
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no  longer  be  followed  as  the  subject  of  the   gift     Supposing  a 
personal  fund  to  be  settled  on  a  marriage,  in  like  manner  as  the 
real  estate  was  in  Ghde  v.  Gale,  and  there  was  a  power  in  the 
settlement  to  vary  the  securities,  it  could  hardlj  be  held  that  an 
appointment  by  will,  of  the  fund  in  its  then  present  state,  would  be. 
defeated  by  a  variation  in  the  investment  of  it,  under  the  power  for 
that  purpose,  subsequently  to  the  will.     The  will,  I  may  observe, 
contained  a  residuary  devise  to  the  widow,  and  the  consols  in  which 
the  purchase-money  was  invested,  waiting  for  a  purchase  of  another 
estate,  were  held  to  pass  to  the  widow ;  for  the  property  was  treated 
as  a  new  estate,  and  the  power  as  a  new  one  in  relation  to  it.     It 
was  therefore  decided,  that  the  will  operated  as  an  execution  of  the 
new  power  as  far  as  regarded  the  residuary  devise.     Still,  we  may 
observe,  that  there  was  no  new  power :  there  was  but  one  power, 
that  created  by  the  settlement,  which  remained  in  full  force,  and 
could  operate  only  on  the  settled  property,  although  that  property, 
under  the  provisions   of   the   settlement,  might  have  varied  in  its 
character. 

51.  In  Cofield  v.  Pollard  (/>),  a  wbman  made  her  will  after  the 
statute,  by  which  she  gave  her  residuary  estate,  including  certain 
life  insurance  company  shares  to  G.  H.  for  life,  and  after  his  decease 
for  the  children  of  her  brothers  and  sisters.     A  few  years  after- 
wards she  married  G.  H,y  and  by  a  settlement  assigned  some  shares 
in  the  life  assurance  company,  and  certain  sums  of  money  for  herself 
for  life,  then  to  G.  H.  for  life,  and  after  the  decease  of  the  survivor 
for  *^  all  and  every  the  person  or  persons,  child,  or  children,"  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  for  her 
next  of  kin.  Vice-Chancellor  Stuart  considered  it  clear,  that  the  power 
was  a  general  one  within   the   27th  section  of  the  act.     To  the 
objection  that  the  will  having  been  executed  some  years  before  the 
power  was  created  could  not  be  taken  to  be  an  execution  of  the 
power,  he  said  the  24th  section  was   quite  explicit  on  that  point. 
The  will  must  be  construed  as  if  speaking  from  the  death  of  the 
testatrix,  and  therefore,  in  that  case,  as  if  the  gift  of  the  residue 
in  the  will  had  been  made  after  the  date  of  the  deed.     Since  the 
decision  in  Stillman  v.  Weedon,  which   had  never  been  called  in 
question,  there  could  be  no  doubt  upon  this  point ;  and,  moreover, 
part  of  the  very  property,  which  was   the   subject>-matter   of  the 
settlement,  was  mentioned  specifically  in  the  gift  of  the  residue. 

52.  Where  an  appointment  was  made  by  will  of  a  settled  fund 
under  a  general  power  to  several  children,  share  and  share  alike, 
and  one  of  them  was  constituted  residuary  legatee,  it  was  held 
that  the  latter  took  the  share  of  a  brother  who  had  died  in  the 
testator's  lifetime;  for,  under  the.  27th  section,  the  general  resi- 

Cp)      3  Jur.,  N.  g  ,  J203  01 8.  Tl  c  marriage  was  void; 
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duary  bequest  operated  as  an  appointment  of  the  share  which  was 
ineffectually  attempted  to  be  specially  appointed  in  like  manner 
as  in  conunon  bequests  (9)9  and  gifts  of  pecuniary  legacies  are 
within  the  operation  of  the  27th  section,  and  vrill  be  made  good  out 
of  personal  estate  over  which  the  testator  had  a  general  power  of 
appointment,  although  neither  the  power  nor  the  fund  is  referred 
to,  but  this  would  not  be  so  where  the  power  is  limited  to  par* 
ticular  objects  (r).  This  is  a  point  of  the  first  impression,  and  the 
decision  appears  to  be  warranted  by  the  statute.  The  testatrix,  in 
the  case  in  which  this  was  decided,  had  some  personal  estate,  but  not 
sufficient  to  answer  the  legacies,  but  the  gift  generally  of  pecuniary 
legacies  not  payable  out  of  any  particular  fund,  followed  by  the 
appointment  of  executors,  who  were  requested  to  see  her  will  fully 
and  duly  carried  into  effect,  was  held  to  amount  to  an  execution 
of  the  power  as  far  as  it  was  required  to  satisfy  the  legacies ;  for 
the  gift  of  the  legacies  was  deemed  a  bequest  of  personal  property 
described  in  a  general  manner.  It  had  already,  the  Vice-chancellor 
observed,  been  decided  in  the  matter  of  Spooner's  trust,  that  the 
words,  ^^I  constitute  A.  B.  my  residuary  legatee,"  is  a  sufficient  gift 
of  personal  estate  to  operate  as  an  appointment  under  the  27  th 
section  of  all  the  personal  estate  over  which  the  testatrix  had  a 
general  power  of  appointment, 

53.  In  a  case  before  referred  to  («),  in  which  the  Court  did  not 
think  it  necessary  to  decide  the  point,  it  was  observed,  that  the  only 
words  that  affected  to  exercise  any  power  were  in  the  will  which  was 
made  before  the  power  existed.  The  codicils  were  of  a  date  subse- 
quent to  the  acquisition  of  the  power,  and  being  a  confirmation  and 
republication  of  the  will,  made  the  will  speak  from  the  date  of  the 
last  codicil.  This  was  said  to  bring  the  words  of  the  will,  which 
purported  to  exercise  all  powers,  down  to  the  date  of  the  codicils, 
so  as  to  include  a  power  afterwards  acquired.  "iVb  douht^  the  Court 
observed,  "^Atf  codicils  hroiight  down  to  their  date  the  intention  to  exercise 
all  the  powers  which  the  testator  had  when  he  made  his  willy  hut  a  new 
power  could  not  be  exercised  without  a  new  intention  referring  to  the 
new  porwer^^  This  view  seems  to  exclude  the  operation  of  republica- 
tion over  a  new  power  without  an  express  reference  to  it.  But 
where  the  intention  is  sufficiently  expressed  by  the  will  to  exercise 
all  powers,  and  that  intention,  by  the  effect  of  republication,  is  made 

(9)  Spooner's  trusty  %  Sim.  N.  S.  12D.  16  Sim.  423. 
Whether  particiilar  legacies  out  of  *a  fund  (r)  Hawthorn  r,  Shedden,  3  Sma.  &  Oif. 
appointed,  which  lapse  or  do  not  take  effect,  S93 :  a  doubt  seems  to  have  been  enter- 
fall  into  the  residue  of  the  fund,  or  are  un*  tained  of  this  case  iu  Shelford  r.  Acland, 
appointed,  is  a  question  of  construction.  Oka  23  Beav.  10 ;  26  L.  J.,  N.  8.,  144. 
V.  Heath,  1  Ves.  135;   Falkner  v.  Butler^  (#)  Hope  v.  Hope,  18  Jur.  823,  supra^ 
Amhl.  514 ;  Easum  v.  Appleford,  10  Sim.  -  p.  294« 
274, 6  Myl.  dc  Cn^.  50 ;  Carter  9.  Taggart, 
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to  appear  as  of  the  date  of  the  codicil,  it. would  seem  that  in  the 
absence  of  special  circumstances  a  power  acquired  between  the  dates 
of  the  will  and  codicil  would  be  Well  executed  by  force  of  the  two 
instruments. 

54.  In  a  case  •where  by  fine  the  wife's  estate  was  conveyed  to 
such  uses,  intents,  and  purposes  as  she  should  appoint  by  any  deed 
under  her  hand  and  seal,  properly  witnessed,  whether  covert  or  sole, 
she  joined  with  her  husband  in  a  bond  and  warrant  of  attorney  to 
secure  a  debt,  and  separate  judgments  were  accordingly  entered  up 
against  them.  The  question  was,  whether  the  power  was  executed. 
Lord  Redesdale  said,  that  it  is  not  necessary  that  the  instrument,  to 
operate  under  the  power,  should  recite  the  power,  or  refer  to  it  in 
any  manner  in  the  execution  of  it ;  but  if  a  person  having  such  a 
power  does  an  act  with  aU  the  solemnities  required,  and  which  can 
have  no  effect  but  by  virtue  of  the  power,  the  act  is  taken  to  be  done 
in  execution  of  the  power.  Suppose  the  demand  here  made  had 
been  made,  not  by  the  executors  of  Dillon  the  husband,  but  by  the 
creditor :  suppose  the  question  to  have  asisen  between  the  creditors 
and  Mrs.  Dillon,  she  still  living ;  the  question  might  thus  be  put  to 
her,  **  Did  you,  Mrs.  Dillon,  join  in  executing  this  bond  as  a  security 
to  a  creditor  for  this  sum  of  money  ?  "  "  Yes."  "  For  what  purpose 
did  you  execute  it?  "  There  could  be  no  purpose  suggested  but  the 
purpose  of  securing  the  debt  by  charging  the  estate.  She  had  a 
power  of  charging  the  estate  by  deed  under  seal,  and  here  is  a  deed 
under  seal  executed  by  her,  and  purporting  to  bind  her  as  far  as  she 
could  be  bound.  Is  not  that  an  instrument,  executed  by  her  accord- 
ing to  her  power  of  charging  ?  {t)  (I). 

55,  It  was,  however,  unnecessary  to  decide  the  point,  nor  could 
the  instrument,  it  should  seem,  be  deemed  a  good  execution  of  the 
power.  It  would  charge  any  separate  property,  and  so  far  it  would 
answer  the  purpose  intended ;  if  she  had  no  such  property,  it  would 
of  course  be  inoperative ;  but  that  is  not  a  sufficient  reason  why  it 
should  be  deemed  an  execution  of  the  power :  the  question  in  these 
cases  is,  whether  such  an  intention  appears  that  the  instrument 
should  operate  as  an  execution  of  the  power  as  a  judge  can  act  upon, 
not  whether  it  would  be  desirable  that  the  creditor  should  have  a 

(/)  Dillon   V.    Grace,   2   Scho.   8c  Lef.      Walk.  413. 
456.     See   Martin  v.  Mitchell*    2  Jac  & 

(I)  Read  Peacock  v.  Monk,  2  Ves.  100 ;  the  bond  did  not,  as  was  supposed,  operate  as 
an  execution  of  a  regular  power  of  appointment,  but  merely  bound  her  separate  estate,  she 
being,  as  to  that,  a  feme  sole.  Heatley  v.  Thomas,  15  Ves.  506,  is  a  case  of  the  same 
description.  The  settlement  was  held  to  be  generally  to  the  wife's  separate  use.  See 
1  Ves.  &  Bea.  122,  128.  In  Bolpin  v,  Clarke.  17  Yes.  365,  which  is  a  strong  case,  the 
property  was  in  effect  settled  to  the  wife's  separate  use. 
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security  on  tte  subject  of  the  power.  K  the  power  was  executed  in 
the  above  case,  it  would  not  be  a  greater  stretch  to  hold  that  a  bond 
by  an  insolvent,  on  his  death-^bed,  executed  by  accident,  according 
to  a  power  which  was  vested  in  him,  operated  as  an  execution  of  the 
power,  because  otherwise  it  could  not  have  any  operation.  All  the 
cases  appear  to  be  against  the  inclination  of  the  Court  in  the  case 
under  consideration ;  although,  indeed.  Lord  Clare  is  reported  to  have 
thought  that  a  judgment  confessed  by  a  person  having  power  to 
charge  the  lands  with  money  he  might  have  occasion  to  borrow  was 
an  execution  thereof  (u). 

6^,  Thus  the  kw  stands  as  to  general  powers^  both  before  and 
since  the  statute,  bu^  as  to  particular  powers,  for  example,  a  power 
to  appoint  an  estate  to  children,  or  to  charge  portions  for  younger 
children  to  which  the  statute  does  not  apply,  they  depend  upon  the 
old  rules,  which  we  are  now  further  to  examine,  bearing  in  mind 
that  as  to  snch  powers  we  are  still  considering  what  will  amount  to 
an  execution  where  the  donee  of  the  power  has  not  an  interest  (ar). 
And  we  must  also  bear  in  mind  that  this  review  will  necessarily 
include  references  to  general  powers,  as  well  as  to  limited  or  special 
powers,  for  decisions  before  the  act  came  into  operation  on  general 
powers  are  still  authorities  which  govern  the  exercise  of  special 
powers,  although  the  operation  of  wills,  where  the  testators  have 
general  powers,  is  enlarged  by  the  statute. 

57.  This  question  mostly  arises  upon  wills.  It  is  settled,  as  we 
have  already  seen,  that,  independently  of  the  statute,  a  mere  general 
devise  or  bequest,  however  unlimited  in  terms,  will  not  comprehend 
the  subject  of  the  power  unless  it  refer  to  the. subject,  or  to  thq 
power  itself,  or  generally  to  any  power  vested  in  the  testator  (y).  In 
the  case  of  Churchill  v.  Dibben,  it  appears  by  the  Registrar's  book, 
that  in  a  settlement,  a  term  of  five  hundred  years  was  created  upon 
trust  to  raise  1,000  /.  and  pay  the  same  as  Elizabeth  Brown,  the 
intended  wife,  should  by  deed  or  will  appoint,  and  in  default  thereof, 
to  be  paid  to  her  executors  or  administrators.  By  her  will  she 
gave  some  estates  which  she  had  power  to  dispose  of  to  different 
persons,  and  after  giving  some  pecuniary  legacies,  she  ^*  gave  all  the 
rest  of  her  goods,  chattels,  estates,  and  estate  whatsoever,  undisposed 
of,"  unto  A.y  his  heirs,  executors,  administrators,  and  assigns.  It 
was  declared  by  the  decree,  that  as  to  this  sum  of  1,000  /.,  the  said 

(«)  O'Hara  v.  Browne,  2  Ball  &  Beatty,  bury,  1  Ves.  jim.  525;  Hales  v.  Maiigeram, 

41,  dted;  see  now  pi.  3,  «vpra.  3  Ves.  299;  Langham  v.  Nenny,  3  Ves. 

(x)  Cloyes  vu  Awdry,  12  Beav.  604.  467  ;  Croft  v.  Blee,  4  Ves.  GO;  Nannock  v. 

(y)  Monlton  v.  Hutchinson,  1  Aik.  d5S ;  Horton,  7  Ves.  SOS ;  Bennet  v.  Aburrow, 

ex  parte  CHBwell,  1  Atk.  550;  Andrews  9.  S  Ves.  609;  Bradby  v.  M'estcott,  13  Voe. 

Eraniot,    2  Bro.  C.  C.  207;   Bucklund  v.  445;  Doe  v,  Hird,  11  East,  40;  Lowes  v. 

Barton,  2  H.  Blackst.  136;  Blake  v.  Bim-  UackwaiO,  IS  Ves.  16S. 
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testatrix  having  made  no  particular  appointment  thereof^  the  same 
will  belong  to  the  defendant,  Ker  executor  (z). 

58.  Lord  Hardwicke,  according  to  the  report  (a),  said,  as  she 
had  made  a  will  and  named  an  executor,  though  no  particular 
appointment  of  this  money,  it  was  insisted  it  should  go  to  the 
executor;  on  the  other  side  it  was  contended,  as  there  was  no 
particular  appointment  of  it,  it  was  to  go  to  her  general  repre* 
sentatiye,  her  husband,  not  to  her  executor,  who  was  made  such 
for  a  particular  purpose  only.  He  thought  there  was  no  ground  for 
this :  a  feme  covert  with  the  consent  of  her  husband  may  make  a 
will,  and  that  will,  according  to  late  cases  in  the  Spiritual  Court, 
will  have  probate,  and  the  executor  then  become  full  and  complete 
representative;  for  the  husband  cannot  have  administration.  The 
money  belonged  then  to  the  executor,  and  became  part  of  her 
assets. 

59.  Slight  circumstances  of  conformity  or  reference  will  not 
amount  to  a  sufficient  indication  of  the  intention :  where  the  power 
is  given  to  the  husband  after  the  death  of  his  wife,  and  he  makes  a 
general  disposition,  to  take  effect  after  his  wife's  death,  that  will 
not  of  itself  be  deemed  evidence  of  his  intention  to  execute  the 
power  (i):  if  the  subject  of  the  power  be  three  per  cent  consols,  and 
the  testator  give  some  three  per  cent,  consols  as  pecuniary  legacies, 
the  stock  subject  to  the  power  will  not,  on  that  ground  alone, 
pas^c) :  the  instrument  being  executed  in  the  manner  required  by 
the  power  goes  for  nothing  {d) ;  nor  can  the  Court  act  on  the  fact 
of  there  not  being  sufficient  to  pay  legacies  given  by  the  will  without 
the  property  over  which  the  testator  had  a  power  of  disposition  {e) ; 
nor  is  it  material,  according  to  the  authorities,  that  the  precise 
sum  over  which  the  power  rides  is  given,  and  there  is  no  other 
fund(y*).  This  is  the  strongest  instance  of  the  rule  that  can  be 
put,  if  such  be  the  law.  Parol  evidence  cannot  be  received  of  the 
testator's  intention  to  exercise  his  power  {ff). 

60.  Some  of  the  cases  which  are  now  treated  as  having  established 
an  inflexible  rule,  great  judges  have  taken  pains  to  distinguish.  Lord 
Bosslyn  referred  the  judgment  in  Andrews  v.  Enunot  to  the 
particular  circumstances  in  that  case,  which  certainly  went  far  to 
show  that  the  power  was  not  intended  to  be  executed  (A).     Lord 


(z)  Reg.  Lib.  A.  1753,  fol.  252;  and  see 
Tempest  v.  Sabme,  App.  MS.  f  Harvey 
V.  Stracey,  1  Drew.  73. 

(a)  2d  Lord  Kenyon,  2d  part,  68. 

(b)  Andrews  v.  Emmot,  2  Bro.  C.  C. 
297 ;  Bcnnet  v.  Abarrow,  ubi  sup. 

(c)  Naimock  v.  Horton,  ubi  sup, 

(d)  Andrews  r.  Emmot,  2  Bro.  C.  C. 
207. 

{e)  S.  C. 


(f)  Jones  V.  Tucker,  2  Mer.  633.  See 
Jones  V.  Curry,  1  8wan.  66;  1  Wils.  Ch. 
Rep.  24  ;  Webb  9.  Honnor,  1  Jac.  k  Walk. 
352;  and  see  Forbes  v.  Ball,  3  Mer.  437 ; 
Lownds  V.  Lownds,  1  You.  8c  Jerv.  445 ; 
Davips  V.  Thorns,  3  De  Gez  Sc  Sma.  351 ; 
see  Innes  v.  Sayer,  3  Mac.  &  Qor.  606. 

(g)  Moulton  v,  Hutchinson,  1  Atk.  58; 
Standen  v.  Standen,  2  Yes.  jun.  589. 

{h)  2  Yes.  jun.  503;  and  see  3  Yes.  470. 
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Alyanley  stated  the  true  rule,  as  established  by  Andrews  and 
Emmot,  to  be  that  to  execute  a  power  there  must  be  a  direct 
reference  to  it^  or  a  clear  reference  to  the  subject^  or  something  upon 
the  face  of  the  will,  or,  independent  of  it,  some  circumstance  which 
shows  the  testator  could  not  have  made  that  disposition  without 
having  intended  to  comprehend  the  subject  of  the  power  (f).  The 
case  of  Langham  and  Nenny  is  an  instance  where  the  intention  would 
no  doubt  have  been  defeated  if  a  general  bequest  had  operated  as  an 
execution  of  the  power ;  for  there  is  no  reason  to  suppose  that  the 
husband  had  his  wife's  property  in  view  (A),  and  Lord  Alvanley 
stated,  that  in  his  opinion  the  testator  did  not  mean  to  include  it 
imder  the  words  "  my  estate.** 

61.  Lord  Alvanley  stated  his  perfect  concurrence  with  Standen 
r.  Standen,  which  we  shall  presently  consider,  and  that  he  was 
much  inclined  to  construe  the  execution  of  powers,  particularly 
where  they  are  unconfined,  as  liberally  as  may  be,  still  con- 
forming to  the  rules  laid  down.  Sir  William  Grant  said,  it  was 
always  a  question  of  intention  whether  the  party  meant  to  exer- 
cise the  power  or  not.  Formerly  it  was  sometimes  required  that 
there  should  be  an  express  reference  to  the  power.  But  that  is 
not  necessary  now.  The  intention  may  be  collected  from  other 
circumstances;  as  that  the  will  includes  something  the  party  had 
not  otherwise  than  under  the  power ;  that  a  part  of  the  will  would 
be  wholly  inoperative  unless  applied  to  the  power  (/). 

62.  Although  the  rule  is  well  settled,  yet  it  is  difficult  to  reconcile 
the  cases.  Li  Jones  v.  Tucker  (m)  a  woman  was  tenant  for  life  of  a 
small  estate,  which  at  her  death  was  to  be  sold,  and  100  /.  paid  to 
such  person  or  persons  as  she  should  by  her  last  will  appoint.  By 
her  will  she  gave  "  the  sum  of  100  /.,  likewise  the  whole  of  my 
household  furniture,  plate,  and  linen,  &c."  to  a  legatee,  whom  she 
appointed  executor^  and  directed  what  rent  was  due  to  her  should 
discharsre  her  rent  and  funeral.  It  was  assumed  that  the  testatrix 
had  no  property  except  the  furniture,  &c.,  which  sold  but  for  a  few 
pounds,  which  were  applied  for  her  funeral ;  but  Sir  W.  Grant  held, 
that  the  power  was  not  well  executed.  He  said,  that  if  a  person 
having  no  property  at  all,  and  only  a  power  over  a  certain  sum  of 
money,  gave  that  single  sum,  little  doubt  can  arise  as  to  the  inten- 
tion. But  he  thought  that  the  Court  could  not  get  at  the  fact.  He 
observed  that  she  had  some  property.  Then  what,  he  asked,  is  to  be 
the  quantum  of  property  that  shall  furnish  the  criterion  for  deciding 
whether  a  testator  making  a  bequest  is  or  is  not  exercising  a  power  ? 
It  is  not  like  the  inquiry  whether  there  be  anything  but  copyhold  to 
answer  a  devise  of  land.     The  question  there  was,  whether  there 

(t)  3  Ves.  801.  (/)  8  Ves.  616. 

(*)  3  Ves.  467.  («*)  2  Mer.  683. 
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was  anything  for  the  will  to  operate  upon  at  the  time  it  was  made. 
A  will  of  personalty  speaks  at  the  death.  The  state  of  that  descrip- 
tion of  property  at  the  time  of  the  will  does  not  furnish  the  same 
evidence  as  to  the  intention.  In  his  own  private  opinion^  he  thought 
the  intention  was  to  give  the  100  Z.  which  the  testatrix  had  a  power 
to  dispose  of;  but  he  did  not  conceive  that  he  could  judicially  declare 
the  power  to  have  been  executed. 

63.  In  a  previous  case  before  Lord  Eldon  (n),  where  he  held  that 
a  general  gift  of  three  per  cent  consolidated  bank  stocky  not  being 
specific^  did  not  amount  to  an  execution  of  a  power  over  the  like 
stock ;  he  drew  the  distinction  between  real  and  personal  estate^  and 
observed^  that  every  gift  of  land^  even  a  general  residuary  devise,  is 
specific ;  only  that  to  which  the  party  is  entitled  at  the  time  can  pass. 

64.  In  Forbes  v.  Ball  (o),  a  testator  gave  to  his  wife  500  /.,  and  it 
was  his  will  and  desire  that  she  should  dispose  of  the  same  amongst 
her  relations  as  she  by  will  might  think  proper ;  and  the  residue  of 
the  estate  was  given*to  her  for  life,  and  then  over.  By  her  will  she 
gave  to  trustees  "  the  sum  of  500  /.,"  to  invest  it  for  her  sister  for 
life,  and  then  to  her  children ;  and  she  made  her  sister  residuary 
legatee.  Sir  W.  Grant  held,  that  the  words  in  the  testator's  will 
raised  a  trust  for  the  wife's  relations,  subject  to  her  appointment,  and 
that  the  same  was  well  executed  by  her  will  in  favour  of  her  sister 
and  her  sister's  children. 

65.  If  this  case  can  stand  with  Jones  and  Tucker,  it  must  be  on 
the  ground  that  the  donee  of  the  power  was  a  trustee  of  the  fund, 
and  the  relations  were  entitled  to  the  fund  in  default  of  appointment 
But  there  is  nothing  special  in  the  latter  circumstance,  and  the 
former  can  scarcely  take  the  case  out  of  the  common  rule.  In  a 
recent  case  Knight  Bruce,  V.C.,  followed  Jones  v.  Tucker  (p).  That 
case  would  now  fall  within  the  1  Vict  c.  26,  s.  27,  the  power  being 
a  general  one. 

66.  In  some  of  the  cases  questions  have  arisen  whether  the  particu- 
lar gifts  were  specific,  and  this  must  depend  upon  the  general  law  as  to 
what  amounts  to  a  specific  legacy.  In  Webb  v.  Honnor  (y),  a  testator 
by  his  will  directed  certain  property  to  be  invested  in  the  public  funds 
for  one  for  life,  and  then  as  he  should  appoint  by  will,  and  in  default 
of  appointment  to  his  children.  The  investment  was  made  in  the  three 
per  cent  consols ;  and  the  donee  by  his  will  gave  the  whole  of  his 
personal  estate,  consisting  of  money  invested  in  any  of  the  public 
funds,  household  furniture,  plate,  money,  watches,  trade,  and  the 
whole  of  such  property  JEia  he  might  be  in  possession  of  or  entitled  to 
at  his  decease,  to  his  wife,  and  the  gift  was  held  not  to  be  sufficiently 
specific  to  pass  the  money  invested  in  the  public  funds,  which  was  sub- 

(n)  Naimock  v.  Horton,  7  Ves.  391.  347. 

(o)  3  Mer.  437.  (q)  1  Jac.  Sc  Walk.  363;  this  case  now 

(p)  Baviea  v.  Thorns,  3  Bo  Gox  &  Sma.     within  1  Vict,  c  26,  8.  27. 
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ject  to  the  power ;  and  the  Master  of  the  Rolls  (Sir  Thomas  Plumer) 
let  drop  some  expressions^  that  if  evidence  could  be  let  in  to  show  that 
he  had  no  such  Ainds  of  his  own,  and  supposing  this  to  be  a  specific 
hequesty  yet  the  difficulty  would  remain  whether  the  circumstances 
established  an  intention  to  execute  the  power.  But  if  the  gift  was 
specific,  and  the  testator  had  no  other  such  fund,  there  would  not,  it 
is  apprehended,  have  been  much  difficulty  in  the  case. 

67.  Accordingly,  in  Lownds  v,  Lownds(r),  where  a  man  was 
tenant  for  life  of  a  sum  directed  to  be  invested  in  the  funds  (which 
was  done),  with  a  general  power  of  appointment  by  will ;  he  by  his 
will  directed  500  /.  to  be  sold  out  of  the  funds,  and  the  2,000  /.  to 
remain  in  the  funds  during  his  wife's  life,  and  the  interest  to  be 
divided  amongst  his  wife,  and  his  son  and  daughter ;  and  he  directed 
that  1,000  /.  should  remain  in  the  funds  for  his  daughter  to  receive 
the  dividends  for  life,  and  then  to  her  children ;  and  ^'  the  other 
1,000/.  that  I  have  in  the  funds"  to  his  son  at  his  wife's  decease. 
The  Chief  Baron  (Alexander)  held,  that  the  will  was  a  good  execu- 
tion of  the  power.  The  gift,  it  will  be  observed,  was  clearly  specific; 
and  although  the  power  was  not  referred  to,  and  the  property  givjn 
in  no  respect  corresponded  with  its  actual  state  of  investment,  yet 
the  description  admitted  of  no  doubt,  for  the  sum  directed  to  be 
invested  was  a  moiety  of  6-20ths  of  20,000  /.,  which  was  equal  to 
2,500  /.,  the  sum  disposed  of  by  the  will,  the  whole  of  which  was 
sufficiently  described  as  invested  in  the  funds,  and  1,000/.,  part  of  it, 
was  described  as  ^^  the  other  1,000  /.  that  he  had  in  the  funds  "  (I). 

68.  In  a  case  where  a  man  had  vested  an  estate  in  trustees  to  sell, 
and  declared  that  the  purchase  money  should  become  part  of  his  per- 
sonal estate  and  effects^  and  that  the  same  should  go  as  he  should 
appoint  by  deed  or  will,  executed  in  a  given  manner ;  and  in  default 
of  any  such  direction,  in  trust  for  his  right  heirs  in  fee ;  a  will  made 
the  same  day,  by  which  he  gave  certain  personal  property  to  the  same 
trustees  to  sell,  and  also  gave  to  them  ^^  all  his  personal  estate  and 
effects  whatsoever;"  except  as  thereinafter  mentioned,  and  there 
was  no  exception ;  was  held  not  to  include  the  property  subject  to 
the  power,  because  it  was  not  referred  to,  and  the  Court  considered 
the  particular  directions  in  the  will  as  applying  only  to  the  specific 
property  given  by  it  {s).     And  where  a  testator  had  certain  interests 

(r)  1  Toa.  k,  Jerv.  445 ;  and  see  Walker  {$)  Lowes  v.  Backward,  18  Ves.  1C8 ;  a 

V,  Mackie,  4  Russ.  76  et  i^fra ;  Mackerley  very  doobtful  case :  it  is  now  within  1  Vict 

V.  Sison,  8  Sim.  561 ;  within  the  87th  sect.  c  26,  s.  27. 
of  1  Vict  c.  26. 


(I)  Walker  r.  Laxton,  1  Yon.  and  Jerv.  657,  decided  by  the  same  learned  Judge,  ad- 
mitted of  no  doubt.  The  testatrix  recited  that  her  power  was  only  in  default  qf  istnie, 
and  then  she  proceeded  to  dispose  of  the  2,200  /.,  the  fund,  amongst  certain  persons  and 
their  heirs.  Cloarly  she  only  intended  them  to  be  paid  if  there  should  be  a  default  of 
issue ;  see  Williams  v.  Hughes,  24  Bcav.  474. 
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in  personal  property  under  the  wills  of  A  and  B^  and  settled  3,000  /. 
part  thereof  to  himself  for  life,  then  to  his  wife  for  life,  and  then 
amongst  his  children  as  he  should  appoint,  and  he  retained  to  himself 
the  residue  of  the  property,  which  was  of  small  amount ;  and  then 
by  his  will  gave  all  the  real  and  personal  estate  which  he  in  any 
manner  derived  or  became  entitled  to  under  the  wills  of  A  and  B^ 
whether  in  possession,  &c.,  to  his  two  daughters,  and  there  was  a 
son  living,  it  was  held  that  there  was  no  reference  to  the  power  or 
to  the  property  subject  to  it;  and,  therefore,  as  the  testator  had 
some  interest  left  in  him  under  the  wills,  hia  will  did  not  operate  as 
an  execution  of  the  power  {t). 

69.  And  even  where  the  power  is  confined  to  certain  objects,  and 
the  gifn8'in""favour  of  the  very  objects,  yet  if  it  is  general  in  its 
terms,  and  there  is  property  not  subject  to  the  power  to  answer  the 
descriptiouj  the  power  will  not  be  deemed  to  be  well  executed; 
more  especially  if  the  power  is  exceeded,  and  the  excess  will  not 
be  considered  as  relating  to  the  property  not  within  the  power,  so 
as  to'eiiable  both  of  the  properties  to  pass  by  the  disposition.  Thus 
in  Doe  v.  Bird  (u)y  a  man  was  under  his  marriage  settlement  tenant 
forTSe  of  an  estate,  with  a  power  to  appoint  to  the  children  for  such 
estates,  &c.,  as  he  should  think  fit,  and  he  had  an  estate  m  fee  of  his 
own,  and  by  his  will  he  gave  to  each  of  his  daughters  200  /.,  and 
then  devised  all  the  rest,  residue  and  remainder  of  his  messuages, 
lands,  &c.,  and  personal  estate,  &c.,  after  payment  of  his  debts, 
legacies,  and  funeral  expenses,  to  his  son.  The  Court  were  of 
opinion  that  the  power  was  not  execute(l..by  the  will.  There  was 
nothincir  in  it  referrimy  in  any  manner  to  the  power,  nor  from  whence 
his  intention  to  exe<3ute  it  jQQuld  beJfifemEld,  and  thfijjbftlgci  of  -debts 
and  funeral  expenses  on  the  lands,  &c.,  devised,  showed  his  intention 
to  pass  such  lands  only  as  were  subject  to  those  charges. 

70.  So  far  the  rule  is  comin(m"to"BoiE"rear  and  personal  estate. 
If  the  property  is  described  it  will  pass.  But  the  very  natures  of 
real  and  personal  estate  establish  some  distinctions  on  this  head. 
Every  disposition  of  real  estate  is  specific,  but  every  description  of  it 
is  not  wholly  so.  A  general  devise  of  **all  my  real  estate**  may 
mean  my  own  real  estate,  and  not  the  real  estate  subject  to  the 
power;  but  even  in  that  case  it  operates,  however  general  in  its 
terms,  as  a  specific  devise.  It  is  not  so  of  personal  estate ;  for  a  gift 
of  all  my  personal  estate  will  carry  any  personal  estate  which  I  may 
)X)sse8s,  and  therefore  it  is  not  specific,  and  consequently,  although  I 
happen  to  have  none,  yet  it  will  not  apply  specifically  to  the  personal 
property  within  the  power. 

71.  Upon  these  distinctions  it  has  been  held,  that  where  otherwise 

(0  Nool  V.  Noel,  4  Drew.  624;  see  the  (if)  11  Eost,  49.    See  Doe  9.  Reade»  S 

residuary  dUpositiun  In  t|ie  wilL  Term.  Rep.  liS« 


318  WHERE   GENERAL   GIFT   OP   REAL  ESTATE      [CH.  7.  S.  7. 

part  of  the  disposition  woiild  be  void  and  the  words  remain  unsatisfied, 
the  words,  if  specific  in  their  nature,  will  apply  to  the  real  estate  in 
the  power.  Therefore  if  the  subject  of  the  power  be  real  estate,  and 
the  donee  make  a  general  devise  of  all  his  real  and  personal  estates, 
and  ^s  no  7*f  ^^  jBstate,  the  estate  subjected  to  his  appointment  will 
pass  {x)y  for  the  gift  as  to  the  real  estate  is  specific,  and  as  there  is 
no  other  subject  for  it  to  attach  upon,  it  must  refer  to  that  over 
which  the  testator  has  a  power. 

72.  This  was  decided  in  Wallop  v.  Lord  Portsmouth  (y),  where  a 
real  estate  was  settled,  with  a  power  to  the  wife  to  appoint  it 
amongst  her  children,  but  afterwards  by  an  act  of  Parliament  the 
<Dstate  was  vested  in  trustees  for  sale  to  pay  debts,  and  invest  the 
residue  in  other  estates,  to  be  settled  to  the  like  uses.  The  lady 
having  survived  her  husband,  by  her  will  desired  her  debts,  legacies, 
and  funeral  expenses  to  be  first  paid  out  of  her  real  and  personal 
estate,  which  she  charged  with  the  same ;  she  gave  legacies  to  her 
younger  children ;  and,  lastly,  all  the  residue  of  her  goods,  chattels, 
pictures,  furniture,  and  estates,  both  real  and  personal,  whatsoever 
and  wheresoever,  she  died  possessed  of,,  she  gave  to  her  eldest  son  in 
fee,  and  as  she  had  no  oth^r  re^l  estate,  her  will  was  held  to  be  an 
execution  of  the  power. 

73.  In  the  great  case  of  Hurst  o.  Winchelsea  (z),  a  woman  on  her 
second  marriage  settled  her  estate  to  herself  for  life,  and  on  her  son 
by  her  first  marriage  and  his  issue,  in  strict  settlement,  remainder  to 
him  in  tail,  and  in  default  of  such  issue,  to  such  persons,  &c.  as  she, 
whether  covert  or  sole,  should  by  deed  or  will  appoint^  and  in  default 
of  appointment,  to  herself  in  fee.  By  her  will,  made  shortly  after- 
wards, not  noticing  her  power  (a),  she  gave  some  legacies,  and  then 
gave  to  her  son,  his  heirs  and  assigns  for  ever,  all  her  real  and  per- 
sonal estate,  plate,  jewels,  &c.,  and  all  her  writings,  &c,  but  first 
subject  to  the  payment  of  aU  her  debts,  funeral  expenses,  legacies, 
and  servants'  wages,  and  all  other  debts,  and  she  thereby  charged  the 
same  therewith.  Few  cases  were  ever  more  contested ;  but  it  was 
assumed  throughout  that  the  will  operated  as  an  execution  of  the 
power,  and  the  only  question  argued  was,  whether  the  son  did  not 
take  by  his  better  titie,  descent 

74.  In  Standen  v.  Standen  (ft),  a  man  by  his  will  directed  his  estate 
to  be  sold,  and  gave  tiie  money  arising  from  tiie  sale  and  the  residue 

{x)  Standen  v.  Standen,  2  Yes.  jnn.  5S9 ;  (y)  Appendix, 

affirmed  in  Bom.  Proc.  nom.   Standen  v.  {z)  2  Lord  Kenyon,  444;  1  Bnrr,  879; 

Macnab,  6  Bro.  P.  C.by  Torn].  193.    See  1  Bla.  187. 

Deg  V.  Earl  of  Macclesfield,  Sel.  Cha.  Ca.  (a)  See  2  Keny.  452. 

44;   Morgan  v.   Snrman,  1  Tannt.  289;  (&)  2  Ves.  jnn.  689;  tbia  now  within 

Wallop  9.  Lord  Portemouth,  App.  MS. ;  1  Vict,  c  20,  b.  27 ;  Morrice  v.  Langham, 

Jones  V.  Curry,  1  Swanst  66;  Wib.  Cha,  11  Sim.  260;  Cowx  v.  Foeter,  1  John,  k 

Rep.  124 ;  Hougham  «.  Sandys,  2  Sim.  95.  Hem.  30. 
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of  his  personal  estate  in  trust  for  his  wife  for  life^  and  after  her  de- 
cease,  as  to  one  moiety  for  such  person  or  persons  as  she  should  by 
any  deed  or  writing,  or  by  will,  with  two  or  more  witnesses,  appoint, 
and  for  want  of  appointment,  over.  The  real  estate  was  not  sold. 
The  widow  by  her  will,  after  disposing  of  some  specific  articles  and  a 
gold  watch  and  some  jewels,  which  she  described  to  have  been  her 
husband's,  gave  all  the  residue  of  her  estate  and  effects,  of  what 
nature  or  kind  soever,  and  whether  real  or  personal,  and  all  her 
plate,  china,  linen,  and  other  utensils,  which  she  should  be  possessed 
of,  interested  in,  or  entitled  to  at  the  time  of  her  decease,  subject  to, 
and  after  payment  of  her  debts,  funeral  and  testamentary  expenses, 
and  specific  legacies,  to  her  friend  J.  H.  for  his  own  use,  and  ap^ 
pointed  him  her  executor.  She  had  no  other  real  estate.  Neither 
Wallop  V,  Lord  Portdmouth,  nor  Hurst  and  Lord  Winchelsea  was 
cited,  but  it  was  held  that  the  will  was  a  good  execution  of  the  power 
over  the  produce  of  both  the  real  and  personal  estates.  Lord 
Kosslyn  observed,  that  she  was  entitled  for  life  to  the  income  of  the 
residue  of  the  real  and  personal  estate,  and  a  moiety  was  given  to 
her  absolute  disposal  by  any  deed  or  writing,  or  by  her  will  attested 
by  two  witnesses.  She  was  not  limited  as  to  objects ;  and  as  to  the 
mode,  it  was  as  ample  a  latitude  as  any  one  could  have.  It  was  a 
little  hard  to  explain  it  was  not  her  estate.  How  could  she  have 
had  it  more  than  by  the  enjoyment  during  her  life,  and  the  power  of 
disposing  to  whatever  person,  and  in  whatever  manner  she  pleased, 
with  the  small  addition  of  two  witnesses?  By  her  will  she  gives  all 
her  estate  and  effects.  It  is  hard  to  say  that,  using  that  expresdon, 
she  meant  to  distinguish  and  not  to  include  this,  which  was  as  abso- 
lutely hers  as  any  other  part  of  her  property.  The  other  words  he 
thought  did  not  add  much.  But  take  it  according  to  the  strict 
technical  rule  in  Sir  Edward  Clere's  case,  that  a  general  disposition 
will  not  dispose  of  what  the  party  has  only  a  power  to  dispose  of, 
unless  it  is  necessary  to  satisfy  the  words  of  the  disposition.  The 
testatrix  had  no  other  real  estate.  He  was  bound  to  satisfy  all  these 
words  upon  the  technical  rule.  He  could  satisfy  them  in  no  other 
way.  He  could  not  avoid  supposing,  what  every  one  must  be  con- 
vinced she  meant,  that  she  made  no  difference  between  what  she  had 
from  her  husband  and  her  other  property.  The  decree  declared  the 
will  a  good  execution  of  the  power  to  appoint  a  moiety  of  the  monies 
arising  from  the  real  and  personal  estates  gf  the  testator  (c). 

75.  Sir  W.  Grant  observed,  in  a  later  case  (rf),  that  the  argument 
of  Lord  Kosslyn  does  go  the  length  that  the  very  same  words  that 
are  sufficient  to  dispose  of  a  person's  own  property  are  sufficient  to 
dispose  of  property  over  which  he  has  an  absolute  power  of  appoint- 
ee) Slanden  v.  Macnab,-  6  Bro.  P.  C.  l^  (^  19  Yes.  452. 
Toml.  103.    See  p.  168. 
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ment.  If  that  woiild  be  sufficient,  there  would  be  no  distinction 
between  power  and  property;  but  he  showed  that  the  distinction 
still  exists.  He  agreed  that  the  decision  in  Standen  v.  Standen  was 
right,  and  admitted  it  as  a  binding  authority  (I).  It  was  evident 
that  the  testatrix  was  applying  her  will  to  the  subject  of  her  power, 
and  if  he  found  that  she  was  speaking  of  the  subject  of  her  power, 
an  express  reference  to  the  power  was  not  necessary. 

76.  So  if  the  gift,  though  of  personal  estate,  is  specific,  the  pro- 
perty will  of  course  pass,  and  for  this  purpose  a  gift  of  leasehold 
estate^  by  that  term  has  been  considered  sufficiently  specific.  This 
was  decided  in  Grant  v.  Lynam(«),  where  the  power  was  to  the 
testator's  wife  to  dispose  of  a  leasehold  house,  &c,  given  to  her  for 
life,  to  the  testator's  family,  and  she  by  her  will  gave  all  her  lease- 
hold property,  monies,  &c.,  and  personal  estate,  subject  to  the 
payment  of  her  debts,  to  trustees  for  one  of  the  family,  and  she  had 
no  other  leasehold  estate  than  that  which  was  subject  to  the  power : 
the  Master  of  the  Rolls  said  it  was  well  settled  that  if  the  donee  of 
a  power  has  no  freehold  estate  except  that  which  is  the  subject  of 
the  power,  the  will  of  the  donee  giving  freehold  estate,  will  be  so 
far  deemed  an  execution  of  the  power,  for  otherwise  the  will  as  to 
that  property  would  wholly  fail.  There  was  no  distinction  between 
freeholds  and  leaseholds  in  the  nature  of  the  subject,  the  difference 
was  only  in  the  quantity  of  interest ;  and  there  did  not  appear  to 
him  to  be  any  solid  ground  upon  which  it  could  be  maintiuned  that 
a  gift  of  leasehold,  where  the  donee  of  a  power  has  no  other  lease- 
hold than  the  subject  of  the  power,  was  not  equally  to  manifest  an 
intention  to  execute  the  power  as  a  gift  of  freehold  under  the  same 
circumstances.  A  general  gift;  of  monies,  securities  for  money,  and 
other  personal  chattels,  which  are  in  their  nature  subject  to  constant 
change  and  fluctuation,  stood  upon  very  different  principles ;  and  as 
to  them,  the  will  must  refer  to  them  as  the  subjects  of  the  power,  or 
they  will  not  pass. 

77.  In  Walker  v.  Mackie  (/),  a  woman,  tenant  for  life  of  a  lease- 
hold estate  and  some  funded  property,  with  a  power,  by  her  will 
gave  some  pecuniary  legacies,  and  then  gave  "  all  the  rest  of  her 
bank  stock  to  her  god-daughter,  with  her  wearing  apparel,  goods  and 
chattels  of  every  kind  whatsoever,  and  all  other  property  she  pos- 
sessed at  the  time  of  her  decease,  excepting  50/.  out  of  her  bank 

(«)  4  Ross.  393.  See  Tanner  v.  Slworthy,  probably  it  wae,  and  if  bo,  the  case  is  witliin 

4  Beav.  4S7.  1  Vict.  c.  36 ;  in  re  David's  TruBta,  1  Jolin. 

(/)  4  Rasa.  76;  and  see  3  Myl.  k  Eeo.  495. 
690 }  not  stated  whether  power  was  general ; 


(I)  He  seems  to  refer  tlie  decision  to  the  circumstance  that  the  will  was  attrsted  by 
tbrue  witnesses,  with  reference  to  her  power  to  dispose  of  the  estate.    This  is  erroneous. 
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Stock,  which  she  gave  to  her  executors.  She  had  no  stock  of  any 
8ort  of  her  own.  The  Master  of  the  Kolls  held  the  will  a  good 
execution  of  the  power  as  to  the  stock,  and  that  the  pecuniary 
k^gaeies  were  payable  out  of  it,  and  that  the  will  was  also  a  good 
execution  of  the  power  as  to  the  leasehold  estate,  it  being  plain  that 
she  meant  to  describe  the  property  over  which  her  power  extended 
under  the  words  **all  other  property  which  she  possessed"  by 
excepting  out  of  it  5QL  of  her  bank  stock. 

76.  This  case  involves  three  points,  and  none  of  them  presenting 
any  difficulty ;  1,  the  gift  of  the  stock  was  specific — my  bank  stock ; 
2,  although  the  gift  of  the  pecuniary  legacies  was  general,  and 
standing  by  itself  would  not  have  operated  as  a  charge  of  the 
property  under  the  power,  yet  being  followed  by  a  gift  of  the 
residue  of  her  bank  stock,  the  legacies  themselves  were  of  course 
part  of  the  same  subject ;  3,  the  gift  of  the  residue  of  the  property 
was  held  to  include  the  leasehold  on  account  of  the  exception  out  of 
the  general  gift  of  50  /.  of  her  bank  stock,  which  proved  that  she 
was  dealing  witli  the  subject  of  the  power.  It  would  have  been  a 
strained  construction  to  refer  the  exception  of  the  50  /.  to  the  corpus 
of  the  bank  stock  itself,  and  so  have  left  the  remainder  of  the  gift 
naked  and  unexplained,  in  which  case  it  would  not  have  operated 
under  the  power. 

79.  But  it  has  been  since  said  that  Walker  v.  Mackie  does  not 
appear  to  be  reconcileable  with  other  cases,  particularly  that  of 
Webb  V.  Honnor(^).  But  Webb  v.  Honnor,  it  is  submitted,  is  not 
an  authority  against  Walker  v.  Mackie,  nor  is  it  entitled  to  more 
weight  than  the  latter  case  {h),  and  the  writer  is  not  aware  of  any 
other  case  not  reconcileable  with  Walker  and  Mackie.  The  ob- 
servation alluded  to  was  made  in  the  case  of  Hughes  v.  Turner,  in 
which  Sir  John  Leach  at  the  Rolls  followed  the  doctrine  in  Walker 
o.  Mackie  (t) ;  but  when  upon  the  rehearing  in  Hughes  v.  Turner, 
it  was  decided  that  the  testatrix  was  seised  in  fee  of  estates  in  the 
counties  she  mentioned  in  her  will,  the  main  prop  of  his  argument 
was  removed,  and  it  would  have  been  difficult  to  hold  that  the  mere 
gift  of  two  or  three  trifling  articles  which  were  in  effect  comprised 
in  the  power,  the  testatrix's  possession  of  which  was  not  accounted 
for  without  reference  to  the  power,  could  give  to  a  general  residuary 
gift  and  devise  the  operation  of  an  execution  of  the  power. 

80.  The  principle  of  Walker  v.  Mackie  was  followed  in  Elliott  v, 
Elliott,  where  the  testatrix  had  personal  estate  of  her  own,  and  a 
power  of  appointment  jover  otiier  funds  in  favour  of  certain  relations, 
and  by  her  will  directed  her  debts,  fimeral,  &c.,  expenses  to  be  paid 
out  of  her  personal  estate,  and  gave  general  legacies  to  strangers, 

(g)  3  Myl.  k  Kee.  607.  (t)  Hughes  v.  Tunier,  3  HyL&  Kce.  G60. 

(A)  Vide  supra* 
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and  then  gave  a  portion  of  the  fund  [over  which  her  power  extended] 
to  persons  who  were  objects  of  the  power^  and  concluded  with  a 
bequest  of  the  residue  of  her  personal  estate^  after  payment  of  her 
debts,  funeral,  &c.,  expenses,  and  the  before-mentioned  legacies^  to 
objects  of  the  power,  and  the  residue  of  the  fund  subject  to  the 
power  was  held  to  pass ;  for  this  fund  was  alone  made  liable  to  some 
of  the  legacies,  and  therefore  the  residuary  clause  embraced  both 
her  own  personal  estate  and  the  funds  over  which  she  had  a 
power  (A).  And  this  was  thought  by  the  learned  Vice-Chancellor  to 
be  quite  consistent  with  a  previous  case,  where  a  woman  having 
a  power  to  appoint  funds  settled  on  her  marriage  amongst  her 
children,  and  having  also  personal  estate  unsettled,  by  her  will 
gave,  and  by  virtue  of  every  power  enabling  her  in  that  behalf 
appointed  all  the  property,  &c.,  which  she  then  was  or  at  her 
death  should  be  possessed  or  have  power  to  dispose  of,  to  trustees 
[being  the  trustees  in  her  settlement],  upon  trust,  after  payment 
of  her  debts,  funeral  and  testamentary  expenses,  and  legacies  to 
two  of  her  children,  to  invest  the  residue  upon  certain  trusts  for 
her  children,  it  was  decided  that  the  will  was  not  an  execution  of 
the  power,  principally  because  the  funds  which  were  the  subject  of 
the  power  could  not  be  subjected  to  the  payment  either  of  her  debts 
or  of  her  funeral  or  testamentary  expenses.  What  she  gave,  it  was 
said,  she  gave  as  residue,  and  that  circumstance  showed  clearly  that 
the  property  which  she  intended  to  dispose  of  was  not  the  property 
which  was  the  subject  of  the  limited  power  of  disposition  which  she 
had  under  the  settlement.  The  repetition  of  the  trust  for  invest- 
ment was  also  relied  upon,  as  such  powers  were  unnecessary  as  to 
the  settled  funds  (/). 

81.  It  may  "deserve  consideration  whether  the  true  view  is  not, 
that  the  words  of  the  will  were  not  only  sufficient  to  execute  the 
power,  but  that  effect  could  only  be  given  to  them  all  by  holding  the 
will  to  operate  both  as  an  appointment  of  the  settled  property  and  a 
bequest  of  her  own  property.  If  the  latter  had  been  dedicated  to 
illegal  purposes,  the  gift  would  have  been  void,  but  it  would  not 
have  been  held  that  she  did  not  intend  to  bequeath  them.  The 
excess  in  the  will,  as  an  execution  of  the  power,  in  directing  the 
payment  of  the  debts,  &c,  introduces  another  question,  but  cannot, 
perhaps,  consistently  with  the  authorities,  be  considered  as  evidence 
that,  contrary  to  her  express  words,  she  did  not  mean  to  exercise  her 
power.  If  the  will  was  an  execution  of  the  power,  a  case  of  election 
might  have  been  raised,  or  the  debts,  &c.,  might  have  been  thrown 
on  her  absolute  property. 

82.  Where  a  testatrix  had  a  gower  of  appointment  to  children, 

(i)  15  Sim.  321.  see  ElUott  «.  Elliott,  16  Sim.  3S1. 

{I)  ClogBtoun  V.  Walcott,  13  Sim.  533; 


CH.  7.  8.  7.]  18  AN  APPOINTMENT.  323 

and  aUo  property  of  her  own,  and  by  her  will  gave  all  the  residue 
of  her  property  (including  the  ground  rente  and  house  in  Fitzroy- 
place^  save  her  freehold  property  as  disposed  of  by  a  codicil)  to  one 
of  her  children,  the  will  was  held  to  operate  both  on  her  own 
property  and  also  on  the  property  under  the  power,  because  the 
exception  included  some  of  the  property  within  the  power,  and  the 
generality  of  the  description  contained  in  the  exception  must  be 
extended  to  the  description  contained  in  the  general  bequest.  And 
this,  notwithstanding  the  gift  over,  after  the  death  of  the  child,  was 
to  persons  not  objects  of  the  power,  and  therefore  to  that  extent 
void(m). 

83.  In  the  same  will,  by  a  previous  clause,  the  testatrix  having 
ground  rents  of  her  own,  and  also  some  under  the  power,  gave  to 
one  of  her  children  certain  property  of  her  own  "likewise  10/. 
a  year  out  of  my  ground  rents '*(!);  and  the  Master  of  the  Rolls 
held  that  he  must  give  the  same  comprehensive  meaning  to  the 
words,  "  my  ground  rents,"  in  this  devise  in  the  beginning  of  the 
will,  which  he  did  to  the  words  "  my  property  "  in  the  residuary  gift 
to  another  child. 

84.  In  Buxton  o.  Buxton(n),  where  an  unmarried  daughter,  tenant 
for  life  of  the  fund,  had,  in  case  of  want  of  issue,  a  power  under  her 
mother's  will  to  appoint  2,000/1  by  will,  as  she  thought  proper,  and 
also  had  a  share  of  her  mother's  residuary  personal  estate,  and  made 
her  will,  by  which  she  gave  legacies  to  the  amount  of  2,000/.,  and 
to  her  executors  21  /.;  and  inasmuch  as  the  amoimt  of  her  property 
was  not  yet  ascertained,  the  same  awaiting  the  settling  of  her  late 
mother's  affairs,  her  will  was  that  if  her  money  and  personal  estate 
should  not  be  sufficient  to  pay  the  legacies  in  ftill  they  should  abate 
proportionably,  and  gave  away  the  residue  of  her  money  and  per- 
sonal estate — ^it  was  held  that  the  will  was  not  an  execution  of  the 
power. 

85.  Although  the  testator  has  the  entirety  of  an  estate,  yet  if  any 
share  of  it  is  vested  in  him  only  for  life,  with  a  power  of  appoint- 
ment, a  general  devise  of  all  his  estates  will  only  pass  the  share  of 
which  he  is  seised  in  fee,  and  a  direction  which  might  properly  be 
applied  to  the  entirety  will  not  be  construed  to  enlarge  the  gifL 
This  was  decided  in  Nowell  v.  Boake  {o)y  where  one  moiety  of  an 

(m)  Reid  v.  Reid,  35  Bcby.  469b  (o)  2  Bing.  497,  and  10  Moore,  113 ;  now 

(n)  1  Kee.  768 ;  consider  the  case :  now      within  1  Vict.  c.  26,  b.  27. 
within  1  Vict  c  2S,  ■.  27 . 


(I)  In  p.  470  of  the  report  it  is  stated  that  the  testatr'x  hy  her  will  "  in  pursuance  of  the 
power  given  by  her  husband's  will,  gave  and  disposed  of  the  whole  of  her  own  and  her 
hoahand's  property  aa  follows."  This  is  not  quite  accurate  and  is  probably  narratiye.  If 
she  declared  she  meant  to  ezeente  her  power  that  would  have  had  weight. 
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estate  was  settled  by  the  testatrix  to  her  husband  for  life^  remainder 

to  herself  for  life,  remainder  to  such  uses  as  she  should  appoint  by 

deed  or  will,  and  for  want  of  such  appointment,  to  the  children  of 

the  marriage,  with  remainders  over,  and  the  testatrix  afterwards 

bought  the  other  moiety,  which  was  conveyed  to  her  in  fee,  and  she 

had  no  other  real  estate,  it  was  held  in  the  Court  of  Common  Pleas 

that  a  devise  by  her  of  all  her  freehold  estates  to  one  for  life,  on 

condition  that  out  of  the  rents  thereof  he  should  from  time  to  time 

keep  such  estates  in  proper  and  tenantable  repair,  with  remainders 

over,  passed  the  entirety  of  the  estate,  that  is,  operated  at  once  as 

an  execution  of  her  power  over  one  moiety,  and  a  devise  of  her 

interest  in  the  other.     The  Court  relied  upon  the  general  intention, 

and  laid  some  stress  upon  the  condition  to  keep  the  estate  in  repair, 

as  the  devisee  could  not  keep  an  undivided  moiety  in  repair.     This 

decision,  however,  was  reversed  in  the  Court  of  Bang's  Ben<^  {p), 

and  that  reversal  was  affirmed  in  the  House  of  Lords  (q).    Lord 

Wynford,  in  the  House  of  Lords,  observed,  that  he  believed  that 

nine  hundred  and  ninety-nine  persons  out  of  a  thousand  would  say, 

on  reading  this  will,  that  the  testatrix  did  intend  by  it  to  pass  her 

whole  property,  and  this  is  a  question  of  intention.     He  agreed, 

however,  with  the  Lord  Chief  Baron,  that  there  were  certain  rules 

by  which  the  intention  was  to  be  collected,  but  he  thought  they 

were  bad  rules,  and  he  hoped  they  would  not  long  continue  to  be 

binding  on  the  judges.     He  knew  that  it  was  decided  in  Sir  Edward 

Clere's  case,  that  a  wiU  cannot  operate  as  an  execution  of  a  power, 

unless  it  refers  to  the  power  or  the  subject  of  it,  or  unless  the  will 

can  have  no  operation  without  supposing  that  an  execution  of  the 

power  was  intended.     But  he  conceived  that  here  the  estate  or 

subject  of  the  power  is  referred  to  in  the  will,  and  that  this  is  a 

case  that  never  occurred  before.     It  is  difficult  sometimes  even  for 

lawyers  to  know  and  apply  the  law  in  certain  cases,  and  yet  you  are 

to  suppose  that  this  poor  woman  knew  that  as  to  an  undivided 

moiety  of  these  tenements   she  had  the  fee,  and  as  to  the  other 

moiety  that  she  was  only  tenant  for  life,  with  a  power  of  af^int- 

ment,  and  that  special  words  were  necessary  to  pass  that  moiety  I 

The  words  of  the  will  are,  I  give  and  devise  all  my  estates  in 

London  and  Surrey,  and  she  adds  a  condition  to  repair,  yet  it  is 

said  that  these  words  may  be  satisfied  by  supposing  that  they  refer 

only  to  that  moiely  which  she  had  in  absolute  property;  but  he 

defied  any  ingenuity  to  show  that  the  words  applied  only  to  the 

one  moiety,  and  not  to  the  other ;  that  the  tenant  for  life  was  iSc^ 

repair  one  moiety,  and  leave  the  other  unrepaired.     The  testatrix 

is  clearly  speaking  of  the  whole  of  her  property,  and  this  will  may 

ip)  5  Barn,  k,  Cress.  720;  S  Dowl.  k,  R.  (q)  GBing  475;  Doe  o. Johneon,  7  Maim. 

14.  ft  Gran.  1047;  S  Scott,  N.  a,  761. 
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be  held  to  apply  to  all^  and  to  be  an  execution  of  the  power,  in 
perfect  consistency  with  the  doctrine  in  Sir  Edward  Clere's  case. 
Lord  Tenterden  thought  that  it  was  the  better  course  to  abide  by 
general  rules  and  principles,  and  not  to  be  led  aside  by  subtle 
distinctions  and  considerations  of  hardship  in  particular  cases,  other- 
wise one  uncertainty  would  arise  after  another^  and  the  end  would 
be  inextricable  confusion. 

86.  It  has  been  held  that  if  a  man  hare  real  estate  besides  that 
which  is  subject  to  the  power,  a  devise  ^^  of  all  his  real  estate  "  and 
certain  personal  estate,  and  ^^  all  other  his  real "  and  personal 
''  estate "  whatsoever,  will  not  amount  to  an  execution  of  the 
power.  The  argument  was,  that  the  first  devise  passed  the  fee* 
ample  estate,  and  that  the  second  had  only  the  estate  over  which 
the  power  rode  to  operate  upon.  But  the  devise,  taken  altogether^ 
appears  to  have  been  treated  as  a  mere  general  devise  (r). 

87.  In  a  case  of  Coates  v.  King  («),  the  father  had  devised  by  his 
will  his  real  property  in  Antigua  among  his  three  sons,  with  power 
to  one  of  them  to  dispose  by  will  of  his  share.  This  son  being 
possessed  of  considerable  real  and  personal  estates  in  Antigua, 
independent  of  that  given  by  the  father's  will,  devised  in  these 
terms :  "  all  my  re^  estate  in  Antigua,  and  all  other  my  real  estate 
whatsoever  and  wheresoever;"  and  it  was  held  that  the  will  did  not 
pass  that  property  over  which  he  had  only  the  power.  The  grounds 
of  tiie  decision  probably  were,  tiiat  as  he  had  real  estate  in  fee  in 
Antigua,  that  estate  passed  by  the  devise  of  all  his  real  estate  there, 
and  not  the  estate  comprised  in  the  power,  according  to  the  general 
rule ;  and  the  subsequent  words,  all  other  his  real  estate  whatsoever 
and  wheresoever,  could  not  include  estates  in  Antigua,  and  therefore 
did  not  apply  to  the  estate  within  the  power. 

88.  In  Hougham  v.  Sandys  {t),  a  wife,  tenant  for  life,  in  possession 
under  a  settiement,  had,  under  a  power  of  appointment  in  the  settle- 
ment, appointed  the  estate,  after  her  own  death,  to  her  husband  for 
life,  and  (in  case  of  failure  of  issue,  which  happened,)  to  him  in  fee, 
with  a  power  of  revocation  and  new  appointment  to  herself.  Her 
husband  died^  and  she  was  seised,  besides  the  settied  property,  of  a 
mansion-house  and  some  other  small  real  estate.  By  her  will, 
executed  as  required  by  the  power,  she  devised  her  mansion-house, 
with  the  appurtenances,  and  all  and  singular  other  her  messuages, 
lands,  tenements  and  hereditaments,  and  parts  and  shares  of  any  mes- 
suages, lands,  tenements  and  hereditaments,  and  all  other  her  real  and 
leasehold  estates  whatsoever,  and  wheresoever,  to  certain  uses.     The 

(r)  Davleii  v.  WQliamB,  1  Adol.  Sc  £11.      726;  8  Dowl.  &  R.  510;  within  1  Vict.  c.  26. 
588  ;  3  Not.  &  M.  831.  (0  2  Sim.  05;  see  1  Vict.  c.  26. 

(«)  P.  C.  1621.  citod  in  5  Barn,  k  Cress. 
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Vice-Chancellor  (Sir  John  Leach)  asked^  adverting  to  what  was  the 
freehold  property  which  this  lady  could  devise^  was  this  devise  to  be 
construed  of  necessity  as  a  devise  operating  at  once  as  a  revocation 
of  the  power  of(T)  appointment,  and  making  either  a  new  appoint- 
ment,  or  passing  that  interest  in  feensimple  in  equity  which  the 
testatrix  had,  provided  she  did  not  choose  to  execute  her  appoint- 
ment (II).  There  was  no  doubt  that  for  the  purpose  of  construing 
a  will  with  regard  to  the  question,  whether  it  was  an  execution  of  a 
power,  courts  were  justified  in  regarding  the  nature  of  the  real  estate 
which  the  person  making  the  will  had  at  the  time.  He  then  referred 
to  Standen  v.  Standen,  and  Sir  W.  Grant^s  language  in  Bennet  o. 
Aburrow.  He  must  therefore  consider  this  devise,  with  a  view  to 
discover  whether,  for  the  purpose  of  giving  effect  to  the  particular  as 
well  as  the  general  words  in  it,  this  property  was  of  necessity 
included.  After  expressing  his  opinion  that  the  small  properties  did 
not  pass  with  the  mansion-house  under  tiie  first  words  in  tiie  will, 
he  thought  that  the  words  '^  and  all  and  singular  other  my  mes- 
suages, &c."  would  only  pass  all  other  her  real  estate.  They  were  to 
be  taken  merely  as  general  words,  and  therefore  his  opinion  was,  that 
under  these  words  of  devise,  the  real  estate,  which  was  not  her's  at 
the  time  she  made  her  will,  but  was  her  husband's,  (for  unless  this 
was  taken  to  be  a  revoking  of  the  power  (IIT)  it  was  her  husband's) 
did  not  pass,  and  no  intention  could  be  collected  from  these  words  of 
revoking  the  appointment,  and  taking  away  from  her  husbanxl,  or 
his  heirs,  that  which  was  already  vested  in  them  by  means  of  her 
previous  appointment. 

89.  And  where  a  person  had  power  to  dispose  of  certain  lands,  and 
money  to  be  laid  out  in  land,  and  was  seised  of  two  freehold  houses, 
and  devised  all  and  every  her  freehold  messuages,  lands,  tenements 
and  hereditaments  to  trustees,  to  sell  for  the  purposes  of  the  will,  it 
was  held,  that  the  house  would  satisfy  the  terms  of  the  will,  and  that 
it  could  not  be  inferred  from  the  use  of  those  terms  that  tiie  testatrix 
meant  to  execute  the  power,  and  the  circumstance  that  tiie  personal 
estate  and  the  produce  of  the  two  houses  were  not  sufficient  to 
answer  the  purposes  of  the  will  was  considered  of  no  weight  (u). 

90.  In  Adams  v.  Austin  it  was  decided  that  a  general  devise,  after 
describing  a  particular  estate,  of  all  other  the  manors,  messuages, 

(u)  HoBte  r.  Blackman,  6  Madd.  191 ;  bably  it  was,  and  if  bo,  the  case  is  within  1 
not  stated  whether  power  was  general;  pro-      Vict  c.  S& 

(I)  These  words  appear  to  be  introdaced  by  mistake. 

(II)  The  testatrix  had  the  rererslon  in  fee  under  the  settlement,  subject  to  the  power. 
The  Vice-ChaDcellor  therefore  means,  1,  has  she  revoked ;  2,  and,  if  so,  has  she  appointed 
under  her  power  or  devised  ber  interest. 

(III)  This  should  be  appointment. 
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lands,  tenements  and  hereditaments  whereof  she  had  power  to  dispose  y 
was  not  a  good  execution  of  a  power  to  appoint  monies  which  were 
to  arise  from  the  sale  of  an  estate  (x).  And  in  a  late  case  (y)  where 
the  wife's  mother  had  devised  her  estate  to  her  son-in-law  and  her 
daughter  for  their  lives,  and  then  to  their  children,  as  they  or  the 
survivor  should  by  deed  or  will  appoint,  and  in  default  of  appointment 
to  uses  in  strict  settlement,  a  devise  by  the  husband,  the  survivor,  of 
all  the  residue  of  his  personal  estate  and  of  all  his  real  estate  over 
which  he  had  any  disposinff  power  to  his  eldest  son  in  fee,  was  held  not 
to  be  an  execution  of  the  power,  as  he  had  a  fee-simple  estate  of  his 
own,  which  it  was  held  was  sufficient  to  satisfy  the  devise.  There 
was,  besides,  the  important  circumstance  that  he  referred  by  his  will 
to  portions  secured  to  his  younger  children  by  a  term  created  by  the 
will  to  take  effect  in  default  of  execution  of  the  power,  and  under 
which  term  he  had  by  deed  before  his  will  secured  a  portion  to  one 
of  the  younger  children. 

91.  In  Anson  ».  Lee(2r),  the  testator,  who  had  originally  reserved 
to  himself  a  general  power  of  appointment  by  deed  or  will  of  a  large 
estate,  including  a  mansion-house  at  Hartwell,  was  held,  by  the 
operation  of  a  subsequent  instrument,  to  have  acquired  the  fee  in  the 
greater  portion.  He  by  his  will,  executed  in  the  manner  required 
by  the  power,  but  without  referring  to  the  power,  bequeathed  all  his 
real  and  landed  property,  wherever  situated,  to  A  for  ever ;  also  the 
mansionrhouse  at  Hartwell,  furniture  and  books ;  and  it  was  held  that 
the  estate,  which  remained  subject  to  the  power,  did  not  pass  by  it. 
He  expressly,  it  will  be  observed,  named  the  mansion-house,  which 
had  been  subject  to  the  power  (I). 

92.  Nowell  V.  Koake,  as  we  have  seen,  was  a  case  where  the 
testator  had  the  fee  in  one  half  of  the  estate  and  a  power  over  the 
other.  There  was  but  one  property.  Sometimes  a  power  rides  over 
several  distinct  estates,  or  at  least  estates  of  different  natures,  and  a 
question  arises,  whether  if  the  will,  by  force  of  general  expressions, 
operates  over  one  estate  it  shall  not  equally  operate  upon  all.  In 
Lewis  V.  Lewellyn  (a),  the  testator  had  a  general  power  of  appoint- 
ment which  embraced  both  freehold  and  copyhold  estates,  and  was 
seised  of  other  freehold  estates,  but  not  of  any  other  copyhold,  and 
devised   all   his  freehold  and  copyhold  estates,  without  reference 

(x)  3  Robs.  461 ;  consider  the  case.  1  Vict  e.  96. 

(y)  Cooke  9.  Cunlifib,  17  AdoL  Sc  EH.,  (a)  Turn.  &  Bass.  104;  Harvey  v.. Stracey, 

K.  8.,  845.  1  Drew.  78. 
(z)  4  Sim.  864;  see  p.  320;  now  within 

(I)  There  is  some  error  in  the  judgment     It  appears  to  state,  that  tiie  mansion-house 
was  still  subject  to  the  power,  and  to  reason  on  that  fact ;  but  if  that  had  been  so,  a  very 
different  question  would  have  arisen,  for  tlien  the  will  would  haye  operated  as  an  execution 
of  the  very  power  in  which  the  estate  was  included,  which  was  held  not  to  pass  by   the 
will.    The  terms  of  the  decree  appear  to  be  correct 

X4 
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to  the  power ;  it  was  held,  that  the  copyholds  passed,  but  not  the 
freeholds,  within  the  power.  The  point,  however,  as  to  the  fireeholds 
was  not  argued  at  the  bar,  but  given  up  ;  and  the  Court  was  left  to 
decide  as  a  question  of  weight,  what  really  admitted  of  no  doubt,  that 
is,  whether  tiie  copyholds  passed.  It  was  of  course  decided  that  they 
did ;  but  no  opinion  was  given  as  to  the  freeholds  (ft). 

93.  In  the  later  case  of  Napier  v.  Napier  (c),  where  a  testator  had  only 
lands  in  fee  in  five  parishes,  and  in  three  other  parishes  had  only  Ijands 
over  which  he  had  a  power  of  appointing  to  his  children,  and  in  another 
parish  had  lands  in  fee,  and  also  lands  over  which  he  had  a  like  power 
of  appointment,  and  devised  to  his  only  son  in  fee,  with  a  gift^over  to 
his  daughter,  and  in  certain  cases  with  gifts  over  to  strangers  to  the 
power,  all  and  singular  his  manors,  &c.  in  the  nine  sevend  parishes 
which  he  named  in  his  will,  it  was  holden ;  1.  That  the  lands  in  fee  in 
the  five  parishes  passed ;  2.  Xhat  the  lands  subject  to  the  power  in  the 
three  parishes  also  passed,  on  the  ground  that  the  will  as  to  the  three 
parishes  would  otherwise  be  wholly  inoperative ;  3.  That  th^  lands 
in  the  other  parish,  of  which  the  testator  was  seised  in  fee,  also  passed, 
and  satisfied  the  words  of  the  will ;  and  therefore,  4.  That  the  lands 
in  the  same  parish,  over  which  the  testator  had  only  a  power,  did 
not  pass.  Sir  John  Leach  thought  that  the  latter  point,  if  unpreju- 
diced by  decision,  would  present  very  great  difficulty ;  but  the  very 
point,  he  said,  occurred  in  Lewis  v.  Lewellyn,  where  it  was  held, 
that  the  copyhold  estates  subject  to  the  power  did  pass  by  the  will, 
but  that  the  freehold  estates  subject  to  the  power  did  not  pass.  In 
cases  of  this  nature  he  thought  it  for  the  advantage  of  the  public  to 
abide  by  decision  until  that  decision  was  corrected  by  the  Court  of 
ultimate  resort. 

It  was  strenuously  argued  that  the  case  of  Lewis  v,  Lewellyn  was 
not  an  authority  on  this  point,  as  the  question  was  not  argued,  and 
the  Court  gave  no  opinion  whatever  upon  the  point,  and  that  in  the 
principal  case  there  was  a  clear  reference  to  the  testator's  power,  for 
the  devise  of  the  lands  in  the  three  parishes  could  only  operate  under 
his  power,  and  the  devise  of  the  lands  in  the  five  by  force  of  his  interest. 
This  will,  therefore,  had  a  mixed  operation.  Upon  precisely  the  same 
principle  the  devise  as  to  the  ninth  parish  might  at  once  operate  on 
both  descriptions  of  property.  There  was  no  solid  ground  of  dis- 
tinction. 

The  case  was  a  very  strong  one  in  favour  of  the  devisee.  The 
estates  within  the  particular  parish  (Lamyat)  were  included  in  the 
testator's  marriage  settlement  with  the  estates  in  another  of  the 
parishes  (East  Pennard),  and  the  power  was  in  favour  of  children, 
so  that  the  same  power  included  both  of  the  estates.  He  had  subse- 
quently purchased  eleven  acres  of  land  in  Lamyat. .  By  his  will  he 

(6)  Now  within  1  Vict.  c.  '26,  :  26,  27.    (c)  1  Sim.  28  -,  Davi«8  «.  Fialxer,  5  Beav.  201. 
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gave  all  his  estates  in  the  nine  parishes  to  his  son,  and  the  devise  was 
held  to  cany  the  settled  estate  in  East  Pennard,  but  not  that  in 
Lamyat.  There  was  nevertheless  another  circumstance  strongly 
pointing  to  the  testator^s  intention.  He  directed  his  executors  to 
take  care  of  certain  title-deeds  in  his  house,  and  amongst  others, 
enumerated  *'also  Mrs.  Martin's  marriage  settlement,  imder  which 
she  has  only  an  interest  for  her  life  in  an  estate  at  Lamyat,  a  copy  of 
which  settlement  will  be  found  among  the  title-deeds  of  my  Lamyai 
estcUeJ*  The  Vice-Chancellor  observed,  that  this  marriage  settle- 
ment was  not  the  settiement  under  which  the  devisor's  power  over 
the  Lamyat  estate  arose,  and  he  did  not,  therefore,  perceive  how 
reference  was  there  made  to  his  power.  But  the  clause  was  used  as 
powerful  evidence  of  the  testator's  intention  to  give  the  estate  which 
he  called  hia  Lamyat  estate ;  he  did  not  apply  that  term  to  the  eleven 
acres,  nor  unless  he  was  devising  the  estate  in  settlement,  was  it 
material  to  mention  what  interest  Mrs.  Martin  had  in  it. 

94.  In  Churchill  o.  Dibben((/),  by  a  marriage  settiement  the 
wife's  real  estates  were  conveyed  to  uses  in  strict  settiement,  and  in 
default  of  issue  of  the  marriage,  as  to  part  to  the  husband,  and  as 
to  a  moiety  of  Mappercombe  fann  and  Buncombe  farm,  and  otiier 
lands,  to  the  trustees  and  their  heirs,  for  such  persons  and  estates  as 
the  wife,  notwithstanding  her  coverture,  should  by  deed  or  will,  &c« 
appoint.  A  leasehold  tenement  called  Porten,  and  some  other 
leaseholds,  were  settied  with  a  like  power.  She  purchased  freehold 
and  leasehold  estates  with  her  savings.  By  her  will,  1,  she  gave  to 
her  sister,  Mary,  her  estate  called  Porten ;  2,  she  gave  a  legacy  of 
200  /. ;  3,  she  gave  unto  71  C.  the  moiety  of  Mappercombe  farm, 
then  in  her  possession,  and  likewise  unto  him  all  the  lands  which 
she  had  purchased  (except  one  specified) ;  4,  she  gave  to  her  hus- 
band Buncombe  farm,  and  the  estate  she  purchased  and  above 
excepted,  for  life,  with  remainder  to  T.  C.  in  fee;  5,  she  gave  a 
legacy  to  her  coachman;  6,  '^  and  all  the  rest  of  my  goods,  chattels, 
estates  and  estate  whatsoever  undisposed  of,  I  do  give  and  bequeath 
unto  my  kinsman,  R.  C,  his  heirs,  executors  and  assigns  for  ever. 
Also  I  do  nominate  and  appoint  him  my  executor  to  this  my  last 
will."  Lord  Hardwicke  said,  that  the  principal  and  most  material 
question  arose  from  tiie  last  clause  in  it  1.  He  held  tiiat  had  this 
been  the  will  of  a  person  who  had  a  general  capacity  to  dispose  of 
lands  of  which  he  had  the  general  ownership,  pursuant  to  tiie 
statute  of  wills,'  such  lands  would  certainly  have  passed  imder  tiie 
residuary  devise.  2.  As  a  feme  covert  can  give  notiiing  by  virtue  of 
her  ownership,  does  tiiis  general  clause  include  tiiose  lands  of  which 

((Q  2  Lord  Kenyon,  2d  part,  68 ;   see  2      to;  t;.  Stracey,  1  Drew.  79;  within  1  Vict. 
Eden,  268 ;  0  Sim.  447  n.  firom  Serjeant      c.  26. 
HlU*s  MS8.  in  Lincoln's  Inn  Ubrary ;  Uar- 
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she  had  power  to  dispose  by  the  settlement  ?  Now,  there  are  different 
sorts  of  powers :  power  over  an  estate  of  another — power  over  one's 
own  estate.  Had  this  been  a  power  over  the  estate  of  another^  it 
would  be  going  a  great  way  to  say  such  an  estate  should  pass  under 
the  general  residuary  clause ;  it  is  not  to  be  presumed  such  could  be 
meant ;  and  in  the  next  place,  the  description  (of  which  the  word 
*^  my  "  is  a  part)  would  not  have  taken  them  in.  This  was  originally 
the  testatrix's  own  estate ;  she  had  settled  it  to  herself  for  life^ 
and  after  in  strict  settlement,  with  a  power  to  dispose  of  it  in 
default  of  issue  of  the  marriage,  so  that  the  reversion  in  fee  was 
in  herself,  and  unless  she  disposed  of  it,  would  remain  in  her  and 
descend  to  her  heir.  Beyond  all  question  then  the  estate  was  hers, 
and  the  inheritance  would  have  descended  from  her.  What  then  is 
the  difference  between  her  case  and  that  of  a  person  who  has  a 
general  capacity  by  virtue  of  the  statute  of  Henry  VIII.  ?  Accord- 
ing to  the  general  rule  the  will  shall  operate  as  it  may,  as  a  will,  as 
an  appointment,  or  partiy  one  and  partly  the  other,  ut  res  magis 
valeat  quam  pereat.  It  could  not  operate  as  a  will,  on  account  of  her 
incapacity  by  coverture ;  the  lands  are  taken  into  the  description  by 
the  word  ^'  my,"  &c.,  for  the  estate  was  hers,  and  she  had  in  this 
special  manner  a  power  to  dispose  of  it  by  devise.  She  does  not 
dispose  by  virtue  of  her  ownership,  but  the  word  "  my  "  perfects  the 
description,  as  they  were  in  fact  her  lands.  He  was  of  opinion  then 
that  those  lands,  whatever  they  were,  did  pass,  and  the  rather  because 
the  whole  will  mtist  be  considered  as  an  execution  of  her  power ;  for, 
though,  as  he  held,  the  lands  purchased  would  not  pass,  yet  she 
intended  to  give  them  by  her  power,  for  as  the  money  with  which 
they  were  purchased  arose  from  the  lands  included  in  her  power,  she 
certainly  thought  (but  she  was  mistaken)  that  they  would  be 
included  likewise.  She  could  not  dispose  of  her  goods  and  chattels 
but  under  this  power,  yet  there  is  no  more  reference  to  the  power  in 
respect  of  them  than  of  the  lands,  Why  then  may  not  the  one  as  well 
as  the  other  be  disposed  of  without  a  reference  9  The  leaseholds 
purchased,  he  held,  if  not  specifically  devised,  would  fall,  under  tiie 
words  goods  and  chattels,  into  the  residuary  devise ;  for  this,  whether 
money  or  leasehold  estates,  is  still  personal,  and  subject  to  her 
power.  The  decree  was,  that  all  the  freehold  estates  comprehended 
in  the  marriage  settiement,  and  thereby  subjected  to  the  testatrix's 
power  of  appointment  (except  the  moiety  of  Mappercombe  farm), 
and  all  the  leasehold  estates  comprised  in  the  settiement,  except  that 
at  Porten,  passed  to  R,  C.  by  the  residuary  gift. 

95.  This  is  a  most  important  decision.  After  devises  by  name  of 
some  of  tiie  estates  comprised  in  the  power,  but  without  any  other 
reference  to  the  power,  to  several  persons  a  residuary  gift  of  all  the 
rest  of  her  goods,  cliattels,  estates  and  estate  whatsoever  undisposed. 
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was  held  to  pass  the  remamder  of  the  real  and  leasehold  estates 
subjected  to  the  power,  notwithstanding  the  testatrix  had  general 
personal  estate.  This  decree  was  founded,  1.  upon  the  nature  of 
the  power  and  the  pronoun  my,  which  identified  these  estates ;  and 
2.  upon  the  whole  frame  of  the  will,  from  which  it  manifestly 
appeared  that  she  intended  to  dispose  of  the  property  comprised  in 
her  settlement,  or  in  other  words,  to  exercise  her  power. 

96.  In  Dillon  t>.  Dillon  («),  the  lands  of  Lissavora  and  Baity* 
daniel  were  agreed  to  be  settled  to  certain  uses  in  strict  settlement, 
with  power  to  the  husband  to  dispose  of  the  same  to  the  issue  of 
the  marriage,  as  he  should  think  fit.  One  moiety  of  Lissavora 
y^ould  go  in  possession  to  the  uses  of  the  settlement  on  the  death  of 
A.  and  i?,  and  one  moiety  of  Baltydaniel  on  the  death  of  A^  and 
the  other  moiety  of  both  estates  (after  the  like  deaths,  and  the  death 
and  failure  of  issue  of  another  person),  would  also  go  in  possession 
to  the  uses  of  the  settlement ;  so  that  the  whole  of  the  two  estates 
was  settled  (subject  to  the  various  previous  estates)  to  the  husband's 
appointment  amongst  the  children:  1,000/.  was  also  settled  to  be 
paid  after  the  death  of  the  husband  and  wife  to  the  issue  of  the 
marriage,  as  the  husband  should  appoint,  with  liberty  to  lay  it  out 
in  lands.  A  died,  and  the  husband  was  in  possession  of  the  whole 
of  Baltydaniel ;  one  moiety  under  the  articles,  the  other  under  a 
lease  from  the  party  in  possession;  and  he  had  also  unsettled 
estates  (I).  The  husband  then  made  his  will,  by  which  he  recited 
his  settlement  as  to  the  1,000  /.,  and  that  it  had  been  applied  by  him 
in  the  purchase  of  leases  of  lands ;  and  he  charged  all  the  said 
lands,  together  with  the  moiety  of  Lissavora,  to  which  he  would  be 
entitled  on  the  death  of  By  and  also  all  such  other  farms  or  ^ds 
as  he  might  die  seised  or  possessed  of,  with  the  payment  of  two 
annuities  to  his  wife,  one  of  them  in  lieu  of  interest  on  the  1,000/. 
And  he  gave  all  the  said  farms  and  lands,  and  all  or  any  other  farm 
or.  farms  that  he  should  happen  to  die  seised  of  or  entitled  unto, 
either  in  possession,  reversion,  remainder  or  expectancy,  together 
with  all  his  personal  estate,  to  his  children.  By  the  failure  of  the 
prior  limitations  the  entirety  of  both  estates  became  subject  to  the 
power  in  possession,  and  it  was  held  that  all  the  settled  estates 
passed  by  the  will  as  an  execution  of  the  power;  and  that  the 
testator's  own  estates  also  passed  by  the  will  (II).  Lord  Manners,  C, 
observed,  that  the  testator  spoke  of  Lissavora  as  lands  he  should 
become  entitled  to  on  the  death  of  B ;  was  it  not  manifest,  there- 

(e)  1  BaU  k  Beat  77. 


(I)  This  appears  by  the  decree;  an  extract  Irom  which  will  be  found  in  Appendix. 

(II)  See  the  decree  in  Appendix. 
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fore,  that  he  considered  them  as  his  own  lands^  and  did  not  this 
clearly  explain  what  he  meant  by  the  words  ^^  my  lands?"  It  was 
impossible  not  to  see  that  he  meant  all  the  lands  over  which  he  had  a 
power.  The  terms  of  the  articles  might  easily  lead  them  to  con- 
sider the  settled  property  as  their  own^  and  it  was  perfectly  clear 
that  where  he  in  his  will  spoke  of  his  lands,  he  meant  the  lands 
intended  to  be  settled  by  the  articles,  and  he  disposes  of  them 
among  his  children,  which  by  the  power  he  was  enabled  to  do.  He 
was,  therefore,  clearly  of  opinion  that  the  testator  had  by  his  will 
exercised  the  power  of  appointment  given  him  by  the  articles  [over 
all  the  estates].  That  the  will  also  operated  to  pass  the  unsettled 
estate  appears  not  to  have  been  disputed* 

97.  So  in  Morgan  v.  Sunnan(/),  the  intention  in  a  will  to  pa89 
the  real  estate  in  the  power,  which  appeared  by  the  description  of 
it,  was  held  to  give  the  same  character  to  the  disposition  of  the  per* 
sonal  estate,  altiiough  general.  The  testator  gave  his  messuage,  &c, 
and  all  the  residue  of  his  real  and  personal  estate,  stock  in  trade,  &c., 
unto  his  wife  for  her  use,  and  to  maintain  her  children  during  her 
life,  she  paying  thereout  his  debts,  &c. ;  and  after  her  decease  he 
gave  the  same  (which  was  held  to  mean  all  the  property),  to  be 
parted  amongst  them  as  she  should  think  proper.  By  her  will  (not 
referring  to  her  power),  she  gave  to  two  of  her  sons  the  messuage, 
&c.,  by  a  particular  description,  and  also  all  her  household  goods, 
stock  in  trade,  and  all  personal  property  that  she  should  die  pos- 
sessed of,  whatsoever,  and  wheresoever  the  same  should  be,  at  her 
decease,  and  when  one  of  them  should  attain  twenty-one,  she  willed 
that  the  whole  of  her  real  and  personal  estate  should  be  divided 
between  them,  subject  to  the  payment  of  her  debts  and  the  several 
legacies  bequeathed  to  her  other  children,  with  certain  contingent 
limitations  over  of  tiie  real  estate.  She  gave  to  her  son  Thomas  one 
guinea,  as  he  was  settied  in  business  during  the  life  of  his  father, 
and  had  his  share  of  their  property  already  ;  and  she  gave  to  three 
otiier  children  very  small  legacies,  which  she  stated  made  their 
shares  as  nearly  equal  as  she  could  guess  with  what  Thomas  had 
had,  and  to  be  paid  when  the  youngest  son  attained  twenty-one. 
The  question  at  law  arose  in  ejectment  for  the  real  estate.  It  was 
clear  that  no  child  could  be  excluded,  but  it  was  held  tiiat  tiie 
giving  a  part  of  one  species  only  was  a  good  legal  appointment. 
But  Mansfield,  C.  J.,  said  that  this  was  not  a  good  execution 
<^  the  power,  because  the  testatrix  disposed  of  the  property  as 
her  own.  He  admitted  Clere's  case,  but  added  that  where  A  is 
seised  of  an  estate  with  a  power  for  B  to  appoint,  there  B  having 
no  estate,  his  act  shall  necessarily  be  inferred  to  be  done  in  execu- 
tion of  the  power;   and  he  referred  to  Standen  v.  Standen.     The 

(/)  1  TiUDt.  288. 
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testatrix  there,  taking  as  she  did  only  a  life  interest  in  the  real 
estate,  certainly  had  only  a  power  over  the  reversion,  and  not  an 
interest  in  it ;  and  therefore,  although  she  used  terms  of  devise,  it 
is  plain  that  she  meant  to  execute  the  power. 

98.  Now  the  case  wholly  depended  upon  the  fact  that  the  testa- 
trix had  given  to  each  of  the  children  excluded  from  taking  llie  real 
estate  a  share  of  the  husband's  personal  estate.     But  although  the 
gift  of  the  real  estate  was  identified  by  description,  yet  there  was 
no  such  description  of  the  personal  estate.     It  was  given  as  her 
household  goods,  stock  in  trade,  and  all  personal  property  that  sh  e 
should  die  possessed  of;  and.it  was  made  subject  to  her  debts,  which 
the  power  did  not  authorize.     The  gift  clearly  included  her  own  per^ 
Bonal  estcUe,  and  she  might  have  acquired  stock  in  trade,  besides  lliat 
subject  to  her  husband's  wilL^    The  legacies  to  the  four  children 
were  general  pecuniary  legacies,  and  of  course,  as  such,  could  not 
have  operated  as  appointments,  had  not  the  testatrix,  in  the  gift  to 
the  two  youngest  sons,  chained  the  property  given  to  them  with 
those  legacies  (I);  and  although  that  was  a  fund  at  least  in  part 
composed  of  her  own  property,  yet  it  was  held  to  carry  also  he  r 
husband's  over  which   she  had   only  a  power,  and    the  charge  of 
course  affected  that  as  well  as  the  other  property  :  and  this  was  held, 
although  the  first  burden  charged,  viz.  her  debts,  could  not  be  made 
payable  under  the  power.     This  reasoning  no  doubt  does  not  appear 
in  the  report,  but  the  point  was  taken  for  granted  at  the  bar  and  by 
the  Bench.     It  could   not  have  been  overlooked,  as  in  the  view 
which  the  Court  took  of  the  case  it  was  the  very  question  to  be 
decided,  and  it  appears  to  have  been  well  decided ;  for  by  disposing 
of  her  husband's  real  estate  as  her  own,  ^e  gave  a  meaning  to  her 
expressions  which  the  Court  was  warranted  in   extending  to  the 
whole  clause.     Upon  another  part  of  the  same  will,  Mr.  Justice 
Heath  made  an  observation  which  bears  upon  this  view  of  the  case. 
The  words,  he  said,  were  in  the  same  period,  and  it  was  a  rule  of 
construction  that  if  the  whole  of  a  sentence  could  be  made  to  stand 
it^ether,  it  should  be  so  construed. 

99.  In  the  cases  hitherto  considered  there  were  the  clear  words 
'*  real  estate,"  and  the  only  doubt  was  whether  the  real  estate  com- 
prised in  the  power  was  the  property  referred  to.  But  cases  have 
occurred  where  the  words  were  clearly  sufiScient  to  pass  real  estate, 
although  those  precise  words  were  not  used ;  and  the  question  has 
been  raised,  whether  although  there  was  no  other  real  estate  to 
satisfy  the  words,  the  property  within  the  power  should  be  deemed 
the  subject  of  the  disposition. 

100.  In  exparte  Ca8wall(^),  the  facts,  which  are  not  accurately 

(^)  1  Atk.  359 ;  within  1  Vict.  c.  86. 
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stated,  were  in  substance,  that  a  copyhold  was  surrendered  to  trustees 
in  trust  for  the  surrenderor  for  life,  and  then  to  such  uses  as  he 
should  by  deed  or  will  appoint,  and  in  default  of  appointment,  to  his 
son  John  in  fee.  He  made  his  will,  and  as  to  all  the  residue  and 
remainder  of  his  effects,  real  and  personal,  of  what  tenure,  kind  or 
quality  soever,  he  gave  to  his  son  George.  He  had  other  lands  on 
which  the  devise  to  George  might  be  satisfied,  and  therefore  Lord 
Hardwicke  held  that  the  will  did  not  amount  to  an  execution  of  the 
power.  Here,  therefore,  was  nothing  that  was  at  all  descriptive  of 
the  thing  which  the  testator  had  a  power  to  dispose  of,  but  what  was 
applicable  to  other  estates  of  which  he  was  seised  and  of  which  he 
could  equally  dispose.  Lord  Hardwicke's  opinion  plainly  was,  that 
if  there  had  been  no  other  real  estate  to  satisfy  the  devise,  it  would 
have  operated  as  an  execution  of  the  power. 

101.  In  Jones  t?.  Curry,  before  Sir  Thomas  Plumer  (A),  the  testa- 
trix had  an  estate  for  life  in  certain  real  and  personal  estate,  with 
remainder  to  her  issue,  and  in  default  of  issue,  a  general  power 
of  appointment  by  wilL  She  died  without  issue,  and  by  her  will, 
executed  so  as  to  pass  real  estate,  she  gave  unto  her  father  and 
mother  '^  all  her  estate  and  effects  of  whatsoever  denomination,"  with 
a  gift  over  of  **  the  property,"  and  certain  gifts  of  an  annuity,  legacy, 
and  specific  articles  of  personalty.  It  was  held  that  the  power  was 
not  well  executed.  As  to  tiie  real  estate,  the  learned  Judge  said 
there  was  a  shade  of  novelty  in  the  case.  The  case  of  Standen  v. 
Standen  had  established,  that  with  regard  to  real  estate  the  Court 
may  examine  whether  the  circimistances  of  the  testator's  property 
are  such  as  to  give  effect  to  the  will ;  and  if  this  will  had  contained 
an  unequivocal  devise  of  realty,  tiie  Court  must,  in  order  to  give 
operation  to  an  instrument  which  would  otherwise  be  inoperative, 
have  resorted  to  the  fund  the  subject  of  the  power.  But  this  will 
contained  no  words  which  would  be  unthout  operation  unless  referred  to 
the  power.  On  the  contrary,  the  testatrix  uses  terms  of  generality, 
*^  all  my  estate  and  effects  of  whatever  denomination."  That  clause 
would  embrace  all  her  real  and  personal  property ;  but  would  it  go 
beyond  that?  Could  it  extend  to  what  was  not  the  property  of  tiie 
testatrix?  The  words  are  not  of  a  specific  description  of  any  estate 
or  of  any  species  of  interest,  but  adapted  to  comprehend  every  tiling 
which  was,  and  to  exclude  every  thing  which  was  not  a  part  of  her 
property.  In  order  to  apply  them  to  property  not  hers,  we  must 
reject  tibe  pronoun  "  my."  The  distinction,  notwitiistanding  some 
expressions  of  Lord  Rosslyn  in  Standen  v.  Standen,  being  now 
established  between  property  and  power ;  tiiese  words,  containing 
no  direct  reference  to  any  particular  fiind,  nothing  in  description  to 
enable  the  Court  to  collect  her  intention  to  exercise  her  power,  are 
not  sufficient  to  designate  with  due  certainty  property  not  her  own, 

{h)  1  Swanst.  6G;  Wils.  Cha.  Ca.  24. 
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but  of  which  she  was  empowered  to  dispose.  Though  she  htid  no 
real  estate,  she  might  have  personal  property  of  various  descriptions, 
and  the  terms  would  be  satisfied  by  parsing  that. 

102.  But  where  a  tenant  for  life  in  a  strict  settlement  had  power  to 
chaise  the  settled  estates  with  500  /.  for  the  portions  of  his  younger 
children,  and  for  that  purpose  to  appoint  the  estate  to  any  persons  for  any 
term  of  years,  and  by  his  will  devised  the  settled  estate  [in  which  he 

[  had  no  devisable  interest]  and  other  estates  to  his  son,  in  fee,  subject 

to  and  charged  with  the  payment  of  legacies  of  200  L,  200  /.  and 
100  /.,  to  his  three  daughters  which  he,  in  a  later  part  of  the  will, 
bequeathed  to  them  specifically,  and  directed  them  to  be  paid  by  his 
son,  his  heirs  or  assigns,  the  legacies  were  held  to  be  well  chained 
under  the  power,  and  the  case  was  considered  to  be  clearly  dis- 
tinguishable from  Jones  v.  Tucker  (t). 

103.  Although  the  donee  of  the  power  be  a  married  woman  and 
under  an  incapacity  to  dispose  of  any  property  except  under  her 
power,  yet  her  disposition  will  not  upon  that  ground  receive  a  more 
liberal  construction.  Thus  in  Lovell  v.  Knight  (A),  a  woman's 
leasehold  estates  for  years  were  assigned  to  trustees  for  her  separate 
use,  and  then  in  trust  for  her  children,  and  in  default  of  children,  to 
her  appointment  by  will  or  codicil,  signed,  &c.  A  year  after  the 
marriage  she  made  her  will,  describing  herself  as  a  married  woman, 
and  gave  to  her  husband  the  whole  of  her  property,  both  real  and 
personal,  and  whatsoever  she  might  possess  at  the  time  of  her  decease, 
the  whole  to  be  given  up  to  her  husband,  his  heirs,  executors, 
administrators  and  assigns,  to  and  for  his  and  their  own  use  abso- 
lutely, and  she  appointed  him  as  his  own  executor  of  her  will :  it 
was  held  that  the  power  was  not  well  executed.  The  Vice  Chan- 
cellor said,  the  question  was  whether  upon  this  instrument  he  was 
authorised  to  hold  that  the  lady  had  executed  her  power  of  appoint- 
ment as  to  the  leaseholds  for  years.  It  was  argued  that  he  was 
authorised  to  come  to  that  decision  by  the  authority  of  Standen  v. 
Standen,  and  Wallop  v.  Lord  Portsmouth.  There  the  power 
extended  to  appoint  money  which  should  arise  from  the  sale  of  real 
estate,  which  real  estate  had  never  been  sold,  but  remained  to  be, 
and  was  enjoyed  as  real  estate ;  and  it  was  decided  that  the  words 
**  real  estate  "  used  by  the  person  having  the  power,  should  be  held 
to  refer  to  that  which  was  de  facto  real  estate,  although  in  the  con- 
templation of  a  court  of  equity,  it  was  substantially  personal  estate : 
and  it  was  said  that  the  decisions  in  those  two  cases  ]t>ear  upon  the 
present  case,  and  that  the  testatrix  having  used  the  expression  ^'  real 
and  personal  property,''  the  Court  is  at  liberty  to  hold  that  by  real 

(t)  DaTies  v.  Davies,  4  Jar.,  N.  S.,  1291.       600,  nom.  Innes  v.  Sayer;  Johns  v.  Dickin- 
(i)  3  Sim.  875;  within  1  Vict.c.  26;  see      son,  8  Com.  Ben.  Rep.  9S4« 
Sayer  v.  Bayer,  7  Hare,  877 ;  3  Mae.  k  Gor. 
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property,  she  meant,  not  that  which  was  in  fact  real,  according  to 
the  general  meaning  of  the  term,  but  that  which  savoured  of  the 
realty:  in  other  words,  that  real  estate,  as  opposed  to  personal 
property,  might  be  held  to  mean  chattels  reaL  Now  it  always  had 
appeared  to  him  that  the  two  cases  referred  to,  had  gone  to  the  very 
limit  of  the  law,  by  giving  to  the  words  **  real  estate  "  that  meaning 
which,  under  the  circumstances  of  the  property  in  those  two  cases, 
tiie  terms  would  not  ordinarily  bear.  But  he  was  asked  to  go  much 
further  in  this  case,  and  to  decide  that  where  a  party  evidently 
means  to  give  all  her  property,  and  has  described  it  as  both  real  and 
personal,,  he  was  under  the  term  '^  real,**  as  opposed  to  the  word 
'*  personal,"  not  to  hold  that  that  which  is  real  shall  pass,  but  that 
which  is  not  real  shall  pass.  It  appeared  to  him  that  that  would  be 
doing  a  greater  violence  to  the  words  than  was  done  even  in  the  two 
cases  referred  to.  Was  this  testamentary  instrument  to  be  taken  as 
anything  else  than  a  general  will  by  the  testatrix,  meaning  to  dispose  of 
all  her  property  in  general  tenns  ?  Here  there  was  no  specific  enumera- 
tion of  the  articles  of  property  intended  to  be  disposed  of,  but  she 
affected  to  give  ^  the  whole  of  her  property,  both  real  and  personal, 
and  whatsoever  she  might  possess  at  the  time  of  her  decease."  He 
did  not  think,  that  if  tiiis  person  had  intended  to  dispose  of  all  her 
property,  more  comprehensive  and  general  terms  could  have  been 
selected  than  are  here  used:  and  it  was  perfectiy  settied  that, 
wherever  a  will  is  couched  in  such  terms  as  that,  upon  the  face  of  it, 
it  appears  to  express  an  intention  to  pass  the*  general  property  which 
may  belong  to  die  party  making  the  will,  such  a  will  shall  not  be 
deemed  an  execution  of  tlxe  power  with  regard  to  any  specific 
property. 

104.  The  points  relied  upon  at  the  bar,  were,  1,  tiie  incapacity  o 
the  married  woman  to  dispose  of  her  leasehold  estates,  except  under 
her  power ;  2,  tlxe  words  of  the  will,  which  would  have  passed  this 
property  if  she  had  been  sui  juris,  and  as  she  was  incapable  of 
passing  them  except  under  her  power,  and  had  no  estate  to  satisfy 
the  words,  therefore  they  should  be  held  to  pass.  She  had  no  real 
estate,  and  therefore,  according  to  the  ordinary  rules  of  interpreta- 
tion, the  leaseholds  ought  to  have  been  held  to  be  the  estate  referred 
to,  which  is  in  truth  real  estate,  although  we  treat  it  as  a  chattel 
interest.  The  leading  argument  does  not  appear  to  have  been 
adverted  to.  Upon  an  appeal,  however,  the  decree  was  affirmed, 
but  with  no  disinclination  on  the  part  of  the  Lord  Chancellor  that 
the  case  should  go  further. 

106.  In  a  later  case  of  this  nature  (/),  where  a  married  woman  had 
under  her  marriage  settiement,  a  general  power  of  appointment  by 
will  over  real  estate,  in  the  event  of  failure  of  issue  and  of  her  dying 

(0  Curteis  v.  Kenrick,  3  Mees.  ft  Wels.  461 ;  9  Sim.  448. 
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in  her  husband^s  lifetime,  and  slie  was  entitled  during  the  joint  lives 
of  herself  and  her  husband  to  a  moiety  of  the  rents  for  her  separate 
use,  and  hj  her  will  she  simply  gave  to  her  husband  all  the  property 
of  which  she  was  possessed,  whether  real  or  personal,  and  also  all 
her  reversionary  interests  in  any  property,  and  appointed  another 
person  her  executor ;  the  will  was  held  to  be  a  due  execution  of  her 
power.  The  Court  suggested  during  the  argument  that  a  married 
woman  could  not  make  a  will  at  all,  except  under  the  power ;  and  it 
was  said,  that  it  could  not  be  intended  that  the  testatrix  had  other 
property  which  she  could  devise,  being  a  married  woman.  Lovell 
V.  Knight  was  distinguished  at  the  bar,  because  it  had  reference  to 
personal  estate.  The  question  arose  only  upon  ihe  real  estate  in  tiie 
marriage  settiement,  and  it  appears  to  be  well  decided  (m). 

107.  Where  a  man  makes  a  voluntary  settiement,  and  reserves  a 
power  to  himself,  it  will,  it  seems,  be  construed  liberally,  and  the 
courts  will  be  anxious  to  seize  on  any  words  which  may  be  deemed 
an  execution  of  the  power.  Thus,  in  the  case  of  Maddison  v. 
Andrew  («),  in  a  voluntary  settlement,  the  grantor  limited  a  term 
to  trustees,  witii  power  to  charge  1,00021  The  settlor  made  his  will, 
and  charged  ail  his  real  and  personal  estate  with  his  debts  and 
legacies.  Lord  Hardwicke  held  tiiat  tiie  power  was  executed,  as  it 
was  to  be  construed,  liberally.  And,  as  to  the  execution  of  it,  the 
donee  had  used  the  word  charge,  which  was  the  word  in  the  power, 
and  it  was  only  a  shadow  of  a  difference  that  he  had  charged  all  his 
estate,  whereas  this  was  before  settled  to  uses,  for  these  powers  to 
the  owner  were  to  be  considered  as  part  of  the  property  (o).  By  the 
Begistrar's  book  it  appears  that  the  power  was  "  by  deed  or  writing 
to  limit  any  part  of  the  premises  for  raising  any  sum  of  money  in  his 
life-time,  not  exceeding  4,000  /• ;  or  in  case  such  sum  should  not  be 
raised  in  his  lifetime,  and  he  should  die  unmarried,  without  issue, 
then  he  should  have  power  by  will  to  charge  any  part  of  the  premises 
witii  the  payment  of  any  sum  or  sums  of  money  not  exceeding 
1,000/.  to  any  person  or  persons  as  he  should  appoint."  He  was 
tenant  for  life  under  the  settiement.  The  variation  in  the  phraBc- 
ology  of  the  power  was  certainly  remarkable  (p).  This  case  would 
now  fall  within  the  1  Vict,  c,  26. 

108.  The  case  of  Probert  v.  Morgan,  as  it  is  reported  in  Atkins, 
also  seems  an  authority  that  a  power  to  charge  a  sum  of  money  on 
an  estate  was,  before  the  statute,  well  executed  by  a  general  charge 
in  a  will  of  a  sum  of  money  on  the  testatar^s  estates.  But  it  appears 
by  tiie  [Registrar's  book  that  the  question  did  not  arise  in  that  case. 
A  term  was  limited  to  trustees,  to  raise  2,000  L  and  pay  it  as  Probert 

(m)  See  0  Sim.  447  d.  ex  parte  Caawell,  1  Atk.  559. 

(n)  1  Ves.  61.  (p)  Lib.  Rog.  B.  1747.  fol.  119. 

(o)  Lib.   Reg.  B.   1747,  fol.  119;   see 
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should  direct ;  -^^nd  his  three  sisters  afterwards  became  entitled  to 
the  reversion  in  fee  of  the  estate  in  equal  thirds,  which  reversion 
was  formerly  vested  in  Probert  himself.  Probert  by  his  will  charged 
all  his  real  estate  with  1,000  /.  "  to  be  paid  by  his  three  sisters  out  of 
their  respective  shares  of  his  estate.^  This,  therefore,  was  a  direct 
reference  to  the  fund  subject  to  the  power,  and  it  was  impossible  to 
doubt  that  the  power  was  duly  executed  (y). 


109.  In  reviewing  the  cases  in  this  section,  it  is  impossible  not  to 
be  struck  with  the  number  of  instances  where  the  intention  has  been 
defeated  by  the  rule  distinguishing  power  from  property.  The 
statute  now  executes  the  supposed  intention  in  every  case  of  a 
general  disposition  by  will,  where  the  testator  has  a  general  power. 
But  in  other  cases,  the  rule  of  law  is  to  prevail.  The  mischief  has 
been  increased  by  the  Courts,  in  some  recent  instances,  adopting  a 
strict  construction,  with  a  view  to  establish  a  certain  rule.  The 
particular  disposition,  where  the  power  or  the  subject  is  not  clearly 
referred  to,  must  always  raise  a  question  of  construction.  Now, 
without  breaking  in  upon  the  general  rule,  but  on  the  contrary  giving 
to  it  its  full  force,  the  intention  in  many  of  the  decided  cases  might 
have  been  effectuated.  The  decisions  in  Wallop  v.  Lord  Portsmouth, 
and  Standen  v.  Standen,  were  perfectly  right,  and  cannot  be  broken 
in  upon.  In  neither  case  was  the  subject  accurately  described,  for 
not  only  was  the  estate  not  the  testatrix's  in  a  general  sense,  but  it 
was  real  estate  directed  to  be  converted  into  money.  But  there  is 
no  magic  in  words.  It  was  real  estate,  she  had  none  of  her  own,  and 
therefore  it  was  a  clear  inference  that,  in  disposing  of  real  estate,  she 
meant  that  over  which,  sub  modo,  she  had  a  power.  The  decisions 
may  not,  therefore,  be  thought  to  go  a  great  way ;  and,  as  Standen 
V.  Standen  was  affirmed  in  the  House  of  Lords,  it  is  a  binding  authority. 
In  a  case  like  Nowell  v.  Roake,  the  nature  of  the  property  might, 
without  introducing  any  uncertainty  into  the  rule,  be  considered 
to  manifest  a  sufficient  intention.  I  hold  an  estate  as  an  entirety, 
but  the  tenure  is  in  moieties,  and  one  moiety  is  subject  only  to  my 
appointment ;  I  give  by  my  will  all  my  estates  to  one  for  life.  The 
rule  would  exclude  that  moiety  within  the  power,  if  it  stood  there, 
but  I  direct  that  the  tenant  for  life  shall  keep  the  estates  in  repair. 
The  estate  cannot  be  repaired  by  undivided  moieties,  although  two 
tenants  in  common  may  repair  the  estate ;  and  therefore  the  direction 
might,  in  favour  of  the  intention,  have  been  held,  according  to  the  de- 
cision in  the  Court  of  Common  Pleas,  as  evidence  that  she  was  dealing 
with  the  .entirety.  That,  however,  was  a  case  upon  which  opinions 
might  fairly  differ.      But  in  cases  where   distinct  properties   are 

{q)  ne^.  Lib.  B.  1798,  fol.  810. 
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subject  to  the  power,  and  there  is  evidence  of  the  intention  to  com- 
prehend one  description  of  the  property  in  the  power  within  the 
general  disposition,  the  whole  ought  to  be  held  to  pass.  This  really 
was  the  point  decided  by  the  House  of  Lords,  in  Standen  v.  Standen, 
for  the  gift  was  generally  of  the  residue  of  the  testatrix's  real  and 
personal  estate.  Now,  the  gift  was  held  valid  as  to  the  real  estate, 
because  she  had  no  real  estate  of  her  own ;  but  this  did  not  apply  to 
the  personal  estate  properly  within  the  power,  which  was  equally 
held  to  pass.  The  ground  upon  which  that  passed  of  course  was, 
that  the  fiict  of  the  testatrix  not  having  real  estate,  gave  to  her  dis- 
position the  character  of  an  execution  of  the  power  over  the  real 
estate ;  it  showed  her  intention  to  execute  her  power,  and  that  when 
she  talked  of  her  real  estate,  she  meant  the  real  estate  in  the  power ; 
and  the  same  intention  was  held  to  govern  the  entire  gift.  Upon  what 
ground  can  a  distinction  be  drawn  ?  She  gives  her  real  and  personal 
estate,  without  further  explanation.  But  the  extrinsic  evidence 
introduces  a  fact  which  proves,  what  her  language  by  itself  does  not, 
that  she  is  dealing  with  some  of  the  property  in  the  power — a  due 
construction  of  the  will  requires  the  same  force  to  be  given  to  the 
whole  sentence,  and  it  is  altogether  indifferent,  when  the  intention 
is  thus  ascertained  that  the  same  words  will  also  carry  her  own  per- 
sonal estate.  Lord  Hardwicke's  decision  in  Churchill  v.  Dibben 
clearly  goes  as  far,  for  both  the  freeholds  and  the  leaseholds  were 
held  to  pass  by  the  residuary  gift,  and  the  testatrix  there  had  pur- 
chased other  leaseholds  with  her  savings,  which  were  also  held  to 
pass.  Lord  Hardwicke  properly  relied  upon  the  nature  of  the 
power,  and  of  the  testatrix's  interest  in  the  estate.  Thtscase^  which 
was  for  a  long  period  unreported^  will  have  considerable  influence 
over  future  decisions.  The  case  of  Morgan  and  Surman  is  also  an 
authority  for  a  power  being  executed  over  all  the  property  comprised 
in  it  by  general  words,  where  an  intention  is  shown  to  execute 
it  as  to  other  property,  so  as  to  give  the  same  character  to  the 
whole  gift 

110.  Lord  Eldon  appears  to  have  entertained  this  opinion.     In 
,  Roach  V.  Haynes  (r),  the  question  turned  upon  a  substitution  of  a 

i  residuary  legatee,  by  a  codicil  not  referring  to  the  power  or  the 

property,  but  speaking  only  of  "  my  estate  and  effects,"  although  the 
residuary  legatee  in  the  will  took  both  property  of  the  testatrix's 
own,  and  property  over  which  she  had  a  power.  Lord  Eldon  observed, 
that  the  objection  was  that  there  was  not  enough  in  the  codicil  to 
substitute  tiie  new  legatee  for  the  old :  the  codicil  giving  only  the 
residue  of  her  estate  and  effects,  a  description  that  would  not  com- 
prehend the  specific  things  given  to  the  residuary  legatee  by  the  will. 

(r)  8  Ves.  592.   Vide  supra.    The  codicil  was  held  not  to  reTOke  the  appointment  in 
the  will. 

y2 
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An  answer  to  that  objection  was,  tliat  though  in  general  cases  those 
words  will  not  pass  what  the  testator  has  power  to  dispose  of,  but  no 
interest  in,  yet  enough  might  be  found  in  the  particular  case  to  show 
an  intention  to  pass  the  subject  of  the  power,  as  in  the  cases  where 
the  money  arising  from  real  estate  may  pass  under  tiie  words  personal 
estate,  upon  the  clear  intention  to  embrace  it  This  testatrix  set  out 
[in  her  will]  with  an  intention  to  dispose  of  10,000  L ;  she  did  not 
exhaust  it,  but  as  to  particular  parts,  she  took  notice  that  was  to  fall 
into  the  residue.  She  used  words,  perhaps  unnecessarily,  that  would 
comprehend  not  only  the  property  she  had  power  to  dispose  of,  but 
property  strictly  her  own,  and  ^e  had  blended  it  so  that  she  had 
sufficiently  demonstrated  an  intention  to  treat  and  give  as  her  own 
all  she  had  as  her  own,  either  by  authority  or  interest. 

111.  This  rule  of  construction,  for  which  there  is  such  great 
authority,  will  in  many  cases  carry  the  intention  into  effect  without 
breaking  in  upon  the  general  rule.  The  principle  of  the  cases  was 
fully  adopted  at  the  Rolls  by  Sir  John  Leach  in  Walker  v.  Mackie, 
and  Grant  t>.  Lynam.  But  in  some  few  cases  the  authorities 
have  not  been  followed.  In  Lewis  v.  Lewellyn,  as  we  have  seen, 
the  gift  was  of  freeholds  and  copyholds;  there  was  property  of 
both  descriptions  in  the  same  power.  As  the  testator  had  no  other 
copyholds,  those  in  the  power  were  held  to  pass,  but  the  free- 
holds not ;  but  tlus  is  not  warranted  by  Standen  v.  Standen.  There 
is  less  difficulty  in  the  former  case  than  in  the  latter.  The  ex- 
trinsic evidence  shows  that  the  testator  was  speaking  of  the  settled 
property  when  he  devised  his  copyholds,  and  the  words  thus  explained 
are  sufficient  to  pass  them.  Now  the  same  words,  under  the  same  ex- 
planation, would  carry  the  freeholds.  It  is  immaterial  that  he  has  other 
freeholds;  for  having  already  ascertained  that  he  used  the  other 
words  in  the  same  sentence  as  describing  part  of  the  property  in  the 
power,  that  impresses  the  same  meaning  on  the  whole  clause.  A  man 
gives  all  his  freehold  and  copyhold  estates  to  A.  The  circumstance 
of  his  having  no  copyholds  of  his  own,  affords  evidence  that  he  was 
speaking  of  those  within  the  power ;  but  the  power  also  embraced 
freeholds.  Now,  can  the  same  intention  be  denied,  and  consequently 
the  same  meaning,  to  every  part  of  the  clause  ? 

1 12.  Again,  in  Napier  r.  Napier,  the  testator  gave  all  his  estates 
in  nine  parishes :  this  passed  estates  in  five  parishes  of  which  he  was 
seised  in  fee,  and  lands  in  three  parishes  over  which  he  had  a  power; 
but  then  came  the  point :  in  the  other  parish  he  had  lands  in  fee  and 
lands  over  which  he  had  a  power,  and  the  latter  were  held  not  to 
pass,  although  the  lands  in  the  power  were  comprised  in  the  same 
power  with  those  in  one  of  the  three  parishes,  and  his  fee-simple 
lands  were  simply  eleven  acres  subsequently  purchased.  This  also 
appears  to  be  in  opposition  to  the  decision  of  the  House  of  Lords  in 


> 
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Standen  v.  Standen.  The  one  devise  in  the  will  had  already  a  mixed 
operation;  it  was  flexible  enough  to  pass  fee-simple  estates  and 
estates  subject  to  a  power,  where  they  were  in  different  parishes : 
why  should  they  not  have  embraced  the  two  sorts  of  estates,  although 
in  the  same  parish  ?  It  was  decided,  as  regarded  the  eight  parishes, 
that  the  testator  intended  both  to  devise  his  fee-simple  estates  and 
to  exercise  his  powers;  and  although  the  circumstances  of  the  estates 
in  the  eight  parishes  alone  proved  this,  yet  when  it  was  once  esta- 
blished that  such  was  the  intention,  and  that  the  very  same  gift 
would  at  once  devise  fee-simple  estates  and  execute  powers  over 
others,  surely  that  devise  ought  to  have  passed  both  descriptions  of 
estates  in  the  ninth  parish.  The  devise  would  then  have  operated 
upon  all  the  estates  in  the  nine  parishes  over  which  the  testator 
either  had  a  seisin  in  fee  or  a  power  to  devise  by  wilL  What  rule, 
it  may  be  asked,  would  that  have  infringed  ? 

113.  In  Lovell  v.  Knight,  the  more  confined  construction  dis- 
appointed the  intention  of  the  testatrix  in  another  shape.  The 
testatrix  was  a  married  woman.  Now  the  disability  of  coverture 
does  have  some  operation  in  these  cases;  for  if  a  married  woman 
have  a  power,  and  the  estate  itself  is  vested  in  her  in  default  of 
appointment,  and  she  devise  the  estate  generally,  her  devise  will 
operate  as  an  appointment,  because  she  cannot  devise  her  interest. 
The  will  of  a  person  sui  juris  would  in  the  same  case  operate  as  a 
devise,  and  not  as  an  appointment.  The  disability  of  coverture, 
therefore,  has  some  bearing  upon  the  construction  of  the  instrument. 
In  Lovell  v.  Eaiight,  the  wife  gave  all  her  real  and  personal  estate ; 
real  estate  she  had  none  in  a  proper  sense,  but  she  had  leaseholds, 
and  the  land  is  real  estate,  although  in  this  country  we  treat  the 
leasehold  interest  in  it  as  a  chattel.  But  she  had  nothing  to  answer 
the  description  but  the  leaseholds  in  the  power  (*).  Now  if  she  had 
been  suijurisy  and  had  given  all  her  real  estates  by  her  will  to  one, 
and  she  had  had  only  leasehold  estates,  the  latter  would  have  passed. 
Why  should  not  the  same  construction  have  been  put  on  her  will  ? 
Besides,  where  a  married  woman  disposes  by  her  will  of  her  real  and 
personal  estates,  and  cannot  dispose  of  any  real  estate  except  by 
virtue  of  a  power,  the  very  instrument,  as  well  as  the  terms  used  in 
it,  proves  that  she  intends  to  execute  her  power ;  and  then  the  words 
present  no  difficulty,  but  are  easily  moulded,  so  as  to  pass  the 
property  according  to  the  intention.  The  decision  of  Lord  Hard- 
wicke  in  Churchill  v,  Dibben  would  lead  one  to  suppose  that  he 
would  not  have  decided  Lovell  and  Knight  against  the  appoint- 
ment {t), 

{s)  See    Lord   Eldon's   observatioas  In  (t)  And   see   now  Curtels  v.    Kenrick, 

Roache  r.  Uayne,  above  quoted.  suproy  pi.  106. 
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1 14.  In  Jones  r.  Curry,  where  Sir  Thomas  Plumer,  as  we  have 
seen,  refiised  to  give  to  the  devise  its  natural  construction,  there  is 
some  inconsistency  in  some  of  the  passages  of  the  judgment.  If  the 
words  were  not  sufficient  to  pass  real  estate — which  they  clearly  were 
— the  point  did  not  arise.  If  they  were  sufficient,  the  case  does  not 
appear  to  have  been  well  decided.  The  cases  had  already  gone  far 
enough.  The  first  question  is  upon  the  toords.  Are  they  sufficient  to 
pass  real  estate  ?  foi  if  they  are,  then  an  intention  to  pass  real  estate 
cannot  fail  to  be  collected  from  the  will.  The  next  question  is,  had 
the  testatrix  any  real  estate  not  comprised  in  the  power  to  satisfy  the 
words  ?  in  which  case  they  only  would  pass.  But  if  she  had  not,  but 
had  a  power  over  real  estate,  then  that  real  estate  would  pass.  To 
say  that  all  her  real  estate  would  pass  by  it,  and  therefore  the  words 
are  satisfied  although  she  had  none,  and  to  rely  on  the  pronoun 
^^my,"  is  simply  to  contradict  the  authorities,  which  the  learned 
Judge  professed,  and  no  doubt  intended,  to  follow.  There  is  no 
magic  in  words,  and  their  legal  and  simple  import  should  be  ascribed 
to  them,  in  order  to  efiect  what  manifestly  in  such  a  case  is  the 
intention  of  the  testator. 

115.  Upon  the  whole,  although  a  certain  rule  is  necessary  to 
prevent  vexation,  yet  the  principles  established  by  the  authorities 
— ^Wallop  V.  Lord  Portsmouth,  Churchill  v,  Dibben,  Standen  v. 
Standen,  Morgan  v.  Surman — are  altogether  consistent  with  the  rule, 
and  if  steadily  followed,  would,  it  may  be  thought,  have  supported  the 
dispositions  in  Lewis  v.  Lew^yn,  Napier  v.  Napier,  and  Jones  and 
Curry,  and  also  in  Lovell  v.  Knight.  It  would  be  difficult  to 
maintain  that  if  the  dispositions  in  those  cases  had  been  supported  as 
executions  of  the  powers,  any  imcertainty  would  have  been  intro- 
duced into  the  law  (u).  The  case  of  Lovell  v.  Knight  has,  however, 
been  since  followed  in  a  case  where  the  powers  were  limited  ones, 
and  the  testatrix  had  only  the  small  arrears  of  her  separate  life  in- 
terest to  dispose  of  as  property  {x)  (I). 

1 16.  I  may,  in  conclusion,  once  more  observe,  that  although  many 

(u)  See  now  Haghes  r.  Turner,  3  Hyl.  Sl      she  had  no  devisable  interest  in  Uie  eon* 
Kee.  697 ;  sup.  p.  321.  tingent  reyersionary  property. 

(x)  Evans  v.  Evans,  23  Beav.  1 ;  of  course 


(I)  According  to  the  statement  of  the  facts  in  the  report,  the  apportioned  income  of  the 
property  comprised  in  the  settlements  from  the  last  payment  to  the  day  of  her  death,  which 
happened  several  years  after  the  date  of  her  will,  amounted  to  a  very  small  smn,  and  it  is 
not  stated  what  she  was  entitled  to  when  she  made  her  will,  but  the  Master  of  the  RoUs|,  in 
his  judgment,  states  that  the  money  was  then  (at  the  date  of  her  will)  due  to  her,  and 
which  she  could  dispose  of  by  will  as  she  pleased.  She  disposed,  we  may  observe,  of  the 
property  and  income  she  was  then  or  might  become  possessed  of.  This  could  hardly  be 
satisfied  by  what  upon  an  apporUonment  might  at  her  death  become  due  to  her. 
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of  the  cases  referred  to  would  now  fall  within  the  1  Vict.  c.  26,  still 
it  has  been  found  necessary  to  consider  them,  in  order  to  ascertain 
what  the  rule  is  as  to  particular  powers  to  which  the  statute  docs  not 
apply. 


SECTION  VIII. 


WHAT   AMOUNTS   TO  J'HE   EXECUTION   OF   A   POWER   WUEKB 
THE   DONEE   HAS  AN   INTEREST   IN   THE   ESTATE. 


I.  Potoer  mnd  interegt,  a  general  act 
passes  the  interest, 

9*  Bnt  \fthe  act  is  in  part  inoperatiee, 
the  power  operates, 

4»  So  general  act  executes  a  potoer  of  re- 
Tocation  where  only  a  partial  in- 
terest. 

0.  Or  disposition  would  be  void, 

10.  Feme  covert* s  wiUj  executes  her  power, 

11.  Lease  absolute,  by  a  tenant  for  lifey 

operates  under  power.     Statutes, 

13.  Although  the  donee  mistake  his  title 

and  recite  an  interest, 

14.  Denn  v.  Hoahe,    Observationt  on  judg- 

ment. 
16.1 

19,)  Intention  governs:  Several  powers, 
SO.J 


19.  Sough  ton  t.  Sandilands, 

20.  Power  intended  to  be  exercised^  in- 

terest not  to  pass  to  apjyointee's  pre^ 
judice, 

21.  Interest  wiU  aid  a  devise  under  void 

power,. 

23.  Power  not  executed  against  intention, 

28.  Legal  lease  bad  under  equitable  power, 

as  a  breach  of  trust, 

29.  Effect  of  a  fine  upon  a  will, 

90.  Appointment   and   release   intention 
governs, 

32.  Boach  T.  Wadham^  with  observations^ 

34.  Wynne  y,  Griffith,. 


1.  The  questions  on  this  head  arise  either  where  the  estate  is 
conveyed  generally,  or  where  the  use  is  appointed  under  the  power, 
and  also  ihe  estate  is  conveyed  by  force  of  the  interest.  First,  it  is 
well  settled,  that  where  a  man  has  both  a  power  and  an  interest,  and 
does  an  act  generally  as  owner  of  the  land,  without  reference  to  his 
power,  the  land  shall  pass  by  virtue  (^  his  ownership.  He  has  an 
estate  grantable  in  him,  and  idso  a  power  to  limit  a  use ;  and  when 
he  grants  the  land  itself,  without  any  reference  to  his  authority,  it 
implies  his  intent  to  grant  an  estate  a»  owner  of  the  land,  and  not  to 
limit  a  use  in  pursuance  of  his  power.  Nor,  according  to  one  of  the 
points  resolved  in  Sir  Edward  Clere's  case  (a),  is  it  an  objection  to  this 
construction  that  all  the  land  cannot  pass  unless  the  instrument  be 
construed  as  a  limitation  of  the  use.  At  that  time  tenures  in  capite 
prevailed,  and  only  two  thirds  of  land  holdcn  by  that  tenure  could 
be  devised.     The  Judges  resolved,  that  if  a  man  conveyed  the  land 


(a)  G  Co.  17;  and  see  Brown  r.  IViylor,  Cro.  Car.  3S« 
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to  snch  uses  as  he  should  appoint  by  will^  the  use  resulted  to  him^ 
and  he  was  seised  in  fee  in  the  mean  time  (b) :  and^  that  if  he 
devised  the  land  generally,  his  will  should  aot  operate  as  an  appoint* 
ment,  but  as  a  devise  of  his  interest^  and  consequently  the  devise 
would  be  good  for  two  parts  only,  and  void  for  the  third ;  for,  as 
owner  of  the  land,  he  could  not  dispose  of  more,  and  his  devise 
should  be  of  as  much  validity  as  the  will  of  every  other  owner 
having  land  held  in  capite  (c). 

2.  This  question,  however,  cannot  arise  in  the  same  shape  at  the 
present  day,  as  tenures  in  capite,  so  little  consistent  with  the 
commercial  polity  of  the  present  age,  have  been  long  abolished. 
But  it  may  occur  in  this  way, — an  estate  may  be  settled  to  such 
uses  as  a  man  shall  appoint,  and  in  default  of  appointment  as  to 
part  to  himself,  and  as  to  the  residue  to  strangers,  and  then  he 
may  make  a  general  disposition.  And,  notwithstanding  Sir  Edward 
Clere's  case,  an  intent,  apparent  upon  the  face  of  the  instrument, 
to  dispose  of  all  the  estate,  woidd  be  deemed  a  sufficient  reference 
to  the  power  to  make  the  instrument  operate  as  an  execution 
of  it,  inasmuch  as  the  words  of  the  instrument  could  not  other- 
wise be  satisfied  (I).  In  the  case  of  Thomlinson  v.  Dighton(rf), 
Lord  C.  J.  Parker  observed,  that  in  Sir  Edward  Clere's  case  it  was 
resolved,  where,  according  to  the  way  the  parties  intended,  the  con- 
veyance would  have  no  effect  at  all,  that  there  it  should  pass  another 
way;  but  where,  should  the  estate  pass  the  way  the  parties  intended, 
the  conveyance  would  have  some  effect,  though  not  all  that  was 
intended  by  the  parties,  there  it  should  pass  no  other  way  than  the 
parties  designed.  But  this  point  has  since  been  carried  much 
farther,  as  that,  where  it  would  have  some  effect,  but  not  all  in- 
tended by  the  parties,  there,  to  the  end  that  the  main  design  of 
the  parties  may  be  observed,  the  estate  shall  pass  in  another  way 
than  the  parties  intended.  For  example :  Suppose  a  woman  seised 
of  an  estate  for  life,  with  a  power  to  make  a  lease  for  three  lives, 
or  twenty-one  years ;  she  marries ;  and  then  she  and  her  husband 
join  in  making  the  lease,  and  the  husband  and  wife  both  die  before 
the  lease  is  expired :  here,  though  the  husband  in  right  of  his  wife, 
and  she  in  her  own,  are  possessed  of  an  estate  for  life,  and  therefore 
can,  as  owners,  make  a  lease,  and  there  appears  no  intention  of  the 

(b)  See  Brand's  case,  Ley,  39;  Mytton      258,  2d  point 

V.  Lutwich,  W.  Jon.  7.  {d)  See    10    Mod.   36 ;    and    Blake  v. 

(c)  See  Hob.  313;  Parker  v.  Kett,  12  Mamell,  2  BaU  &  Beatty,  35^  infirOy  |kL  11. 
Mod.  469 ;  Wagstaff  o.  Wagstaff,  2  P.  Wms. 

(I)  Where  the  disposition  is  by  will,  and  the  power  is  a  general  one,  the  reader  will  not 
fttil  to  bear  in  miod  the  provisions  of  the  27th  sect,  of  the  1  Vict.  c.  26,  to  which  reference 
has  already  been  so  froqaently  made. 
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partlea  (imagining  perhaps  that  they  should  have  outlived  the  lease)^ 
that  this  lease  should  be  made  by  virtue  of  the  power^  yet  because 
the  lease,  supposing  it  made  by  them  as  owners,  cannot  have  all  the 
effect  the  parties  intended — for  some  it  would  have,  viz.,  it  would  be 
a  good  lease  during  the  lives  of  the  husband  and  wife — yet  because 
it  cannot  have  all,  it  shall  be  esteemed  made  by  virtue  of  the 
power  (I). 

3.  In  Ingram  v,  Parker,  where  a  tenant  in  tail,  with  remainders 
over,  with  a  power  of  revocation,  by  deed  (intended  to  be  enrolled), 
conveyed  to  one  in  fee,  and  afterwards  levied  a  fine,  it  was  held  to 
be  no  revocation,  because,  as  far  as  r^ards  the  point  now  before  us, 
he  having  an  estate  tail  in  him,  the  deed  might  operate  upon  his 
interest*  But  Hale,  C.  J.,  in  a  subsequent  case,  said  that  the 
reason  did  not  satisfy,  because  such  an  estate  as  was  intended  to 
be  conveyed  could  ndt  be  derived  out  of  his  interest,  therefore  it 
should  take  effect  by  his  power,  according  to  Clere's  case  (e). 

4.  As  to  powers  of  revocation,  we  have  already  seen  that  an  act 
which  can  only  operate  as  an  exercise  of  it  shall  be  deemed  a  valid 
execution  of  the  power  (/).  In  almost  all  such  cases  the  party 
exercising  the  power  has  an  interest  in  the  estate  itself.  If  a  settle- 
ment be  made  by  a  man  on  himself,  his  wife  and  children,  with  a 
power  of  revocation,  and  he  by  a  subsequent  instrument,  executed 
in  the  manner  required  by  the  power,  resettle  the  estate  to  other 
uses,  the  power  of  revocation,  although  not  referred  to,  will  be  well 
executed  (y),  and  a  reversion  in  fee  in  the  settlor  will  not  be  deemed 
to  be  the  subject  of  the  settlement  where  he  manifestly  intends  the 
fee  in  possession  to  pass,  which  it  can  do  only  under  the  power  {h). 
In  Kibbet  v,  Lee  the  estate  was  settled  on  the  father  for  life, 
remainder  to  his  son  George  in  tail,  remainder  to  himself  in  fee, 
with  a  general  power  of  revocation,  and  the  devise  was  to  his  son 
Thomas  in  tail,  remainder  to  George  in  tail,  remainder  to  his 
daughter  in  fee,  and  it  was  held  a  good  execution  of  the  power  of 
revocation.  The  devise  was  inconsistei)^  with  the  settlement.  By 
the  latter,  George  was  to  be  tenant  in  ttdl  in  possession  upon  his 
father's  death  ;  by  the  former,  Thomas  was  substituted  for  George, 
and  he  (George)  was  made  tenant  in  tail  in  remainder.  But  the 
rule  would  hold  equally  true  if  there  were  no  such  inconsistent  limi- 

(e)  IVentr.  280.  291.    Lord  Leicester's  v.  Tortoo,  Cro.  Car.  472;  Kibbet  v.  Lee, 

case,  ib.  278.  Hob.  312. 
(/)  Supra,  p.  289.  (h)  Kibbet  v.  Lee. 

(g)  Bcrope's  case,  10  Rep.  143  b. ;  Snape 


(I)  This  settled  rale  was  not  followed  in  Yellowly  v.  Gower»  11  Exeheq.  fiep.  274,  on 
aooonnt  of  an  informality  in  the  reservation  of  the  rent.  See. and  consider  the  casej  uifra^ 
ch.  18;  s.  0. 
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tations,  provided  the  context  proved  that  the  fee-eimple  in  poeses- 
fiion,  and  not  the  reversion  in  fee,  was  the  efubject  of  the  disposition. 
6.  In  Deg  v.  Lord  Macclesfield  (t),  it  was  laid  down  that  b[  a 
man  has  a.  power  of  revocation  and  of  limiting  new^ses,  and^^e 
grants  to  new  j^es,  that  has  be§n  pyer.  aoid^.pver  .determined  taJbe 
a  revocation ;  but  if  he  has  other  lands,  then  there  is  something  for 
the  words  to  operate  on,  and  will  not  be  a  revocation  of  the  lands 
over  which  he  has  a  power.  In  that  case  a  settlement  had  been 
made,  by  which  Simon  Deg  was  tenant  for  life  of  estates  in  Derby- 
shire and  Staffordshire,  with  remainder  over,  but  with  no  further 
estate,  although  with  a  power  of  revocation  in  himself.  By  his  will> 
not  referring  to  his  power,  he  devised  his  Staffordshire  and  Derby- 
shire estates  to  trustees  to  pay  his  debts,  and  he  had  no  other  lands 
there;  and  it  was  referred  to  the  judges  of  the  Common  Pleas 
whether  the  will  revoked  the  settlement,  and  they  determined  that 
it  did  (A> 

6.  And  of  course  such  a  power  will  be  deemed  well  executed  at 
law  under  such  a  general  disposition,  although  in  equity  the  power 
itself  cannot  be  supported.  Thus  in  the  last  case  the  power  was 
improperly  introduced  into  the  settlement,  not  being  warranted  by 
the  articles  upon  which  the  settlement  was  founded,  and  therefore 
it  was  held  in  equity  that  the  will  only  operated  as  a  devise  ot  the 
legal  estate,  still  subject  to  the  trusts  before  declared  by  the  settle- 
ment. 

7.  In  Adams  v.  Adams  (/),  an  undivided  moiety  was  settled  to  the 
joint  appointment  of  husband  and  wife,  and  in  default  of  appoint- 
ment, in  the  usual  way,  in  strict  settlement  they  and  the  survivor 
having  a  power  to  appoint  to  the  children.  By  a  joint  appointment 
they  appointed  the  moiety  to  themselves  for  life  successively,  re- 
mainder to  the  children,  as  they  or  the  survivor  should  appoint ;  and 
in  default  of  such  appointment,  to  the  children  living  at  the  death  of 
the  survivor y  as  tenants  in  common  in  tul,  &c,  with  a  joint  power 
of  revocation  and  new  appointment;  so  that  there  was  a  material 
variation  in  the  uses.  Then,  by  an  agreement  upon  a  partition,  a 
portion  of  the  estates  was  agreed  to  be  accepted  in  lieu  of  the 
moiety.  This  instrument  did  not  notice  the  appointment,  and  the 
portion  was  agreed  to  be  conveyed  to  the  uses  of  the  settlement; 
and  by  a  regular  conveyance,  not  noticing  the  appointment,  the 
owners  of  the  other  moiety  conveyed  it  to  the  uses  declared  by  the 
settlement  of  the  moiety  therein  comprised.  The  Court  of  King's 
Bench  held  that  the  agreement  and  conveyance  operated  as  a  revo- 
cation of  the  appointment,  so  that  the  uses  of  the  original  settlement 
were  restored. 

(i)  Sel.  Ca.  Cha.  44.  415. 

\k)  D<>g  r.  Deg,  l5t  qaeation,  12  P.  Wms»  (/)  Cowp.  651. 
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8.  In  the  case  of  King  and  Melling  rather  a  curious  point  arose.— - 
A  man  was  devisee  under  a  will,  with  a  power  to  jointure.  He 
suffered  a  recovery  to  the  use  of  himself  in  fee,  and  afterwards  cove- 
nanted to  stand  seised  to  the  use  of  his  wife,  for  her  jointure.  The 
Judges  were  divided  whether  the  devisee  took  for  life  or  in  tail,  but 
they  held,  that  supposing  the  power  not  barred  by  the  recovery 
(which  they  thought  it  was),  yet  the  covenant  would  not  operate  as 
an  execution  of  it ;  for  as  the  devisee  had  got  a  new  fee,  though  it  were 
defeasible  by  him  in  remainder,  yet  the  covenant  to  stand  seised 
should  enure  thereupon,  and  the  use  should  arise  out  of  the  fee :  he 
was  seised  in  fee,  and  the  jointure  was  made  without  any  reference 
to  his  power  (m). 

9.  But  where  the  disposition,  however  general  it  may  be,  will  be 
absolutely  void  if  it  do  not  enure  as  an  execution  of  the  power,  effect 
will  be  given  to  it  by  that  construction.  This  was  the  paint  decided 
in  Sir  Edward  Clere's  case.  There,  Harwood  the  settlor  had  by  an 
act  in  his  life-time  disposed  of  two  parts  of  the  land ;  over  the  other 
part  he  had  a  general  power  of  appointment  by  will,  with  remainder 
in  default  of  appointment  to  himself  in  fee,  and  he  devised  this  por- 
tion generally.  Now  the  land  being  holden  in.  capite  he  could  not 
devise  this  third  as  owner  of  the  land,  and  therefore  it  was  solemnly 
decided  that  the  will  ought  to  operate  as  an  execution  of  the  power. 
Upon  the  principle  of  this  decision,  if  a  man  having  a  general  power 
of  appointment,  ^rith  a  limitation  to  himself  in  fee,  in  default  of 
api)ointment  were  to  convey  tha  estate  generally  by  an  instrument 
not  adapted  to  pass  his  interest,  but  totally  inoperative  as  a  convey- 
ance of  the  interest  (I),  the  instrument  would  be  held  to  operate  as 
an  execution  of  the  power,  although  the  authority  should  not  be 
referred  to,  either  expressly  or  by  implication. 

10.  So  where  a  married  woman  has  a  power,  and  an  estate  in  de- 
fault of  appointment,  and  disposes  of  the  estate,  e.  g.  by  devise, 
without  reference  to  the  power,  the  disposition  will  operate  as 
an  execution  .of  the  power,  because  otherwise  it  would  fail  alto- 
gether (n). 

11.  On  the  above  principle  it  is,  that  where  a  man  has  both  a  power 
and  an  interest,  and  he  creates  an  estate  which  will  not  have  an 
effectual  continuance  in  point  of  time  if  it  be  fed  out  of  his  interest^ 
it  shall  take  effecik  by  force  of  the  power  {p).  As,  where  a  tenant 
for  life^  with  power  of  leasing,  grants  a  lease  for  a  term  absolute^ 

(m)  1  Ventr.  214.  825.  (o)  See   Roger's  case,    cited   by  Hale, 

(n)  Roscommon  v.  Fowk6,6  Bro.  P.  C.      Chief  Justice,  1  Ventr.  228;  EarlofLeices- 
by  Toml.  158.  ter's  case,  1  Ventr.  278. 


(I)  This  is  not  likely  to  happen  since  the  7  &  8  Vict  c.  76,  s.  2,  and.the  8  &  9  Vict.  c. 
106,  s.  2. 
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without  referring  to  or  mentioning  his  power,  the  lease,  if  it  be  sup- 
plied out  of  his  interest,  would  expire  with  his  life,  and  it  shall 
therefore  operate  as  an  execution  of  the  power  Q?).  And  by  the 
act(^)  for  rendering  valid  as  contracts  subject  to  any  necessary 
variation  invalid  lecLses  under  powers,,  it  is  provided  tiiat  when  a 
valid  j)Ower  of  leasing  is  vested  in  or  may  be  exercised  by  a  person 
granting  a  lease,  and  such  lease  (by  determination  of  the  estate  or 
interest  of  such  person  or  otherwise)  cannot  have  effect  and  con- 
tinuance according  to  the  terms  thereof,  independentiy  of  such 
power,  such  lease  shall  far  the  purposes  of  the  act  be  deemed  to  be 
granted  in  the  intended  exercise  of  such  power,  although  such 
power  be  not  referred  to  in  such  lease.  The  general  rule  of  law  is 
thus  applied  by  the  act  to  leases  which  would  be  invalid  imder  the 
powers  of  leasing  in  the  lessors  for  the  purpose  of  giving  effect  to 
tiiem  as  contracts,  subject  to  any  necessary  variation.  This,  it  has 
been  observed,  was  quite  right ;  but  the  general  provisions  of  the 
act  would  probably  lead  to  some  difficulty  in  their  application  to  the 
various  cases  which  will  arise  when  the  deviation  from  the  power  is 
matter  of  substance,  and  not  merely  of  form  (r). 

12.  So  where  a  tenant  for  life,  witii  a  power  to  borrow  a  sum  of 
money,  granted  a  rentcharge  generally,  as  a  fimd  for  payment  of 
the  debt,  it  was  deemed  an  execution  o£  tiie  power,  and  not  a  grant 
out  of  his  interest ;  because  otherwise  tiie  payment  might  not  be 
effected  during  the  life  of  tiie  grantor  («)•  But  if^a  lease  comprise 
fee-simple  estates,  as  well  as  estates  subject  to  the  power,  in  which 
latter  the  donee  has  a  limited  estate,  it  seems  a  nice  question, 
whether  the  deed  shall  enure  by  fractions,  so  as  to  be  a  lease  out 
of  tiie  interest  as  to  the  fee-simple  lands,  and  an  appointment  as  to 
tiie  rest  (^). 

13.  And  if  tiie  estate  be  conveyed,  and  tiie  settior's  interest  will 
not  support  the  settiement,  it  will  be  deemed  an  execution  of  the 
power,  altiiough  the  settior  mistook  his  titie,  and  recited  that  he  was 
seised  in  fee  of  the  estate,  and  conveyed  it  as  owner.  This  was 
decided  in  tiie  case  of  Wade  v.  Paget  (tc),  where  tiie  owner  had 
settied  tiie  estate  on  himself  for  life,  remainder  to  uses  in  strict 
settiement,  in  favour  of  his  late  sister's  husband  and  their  issue,  he 
reserving  to  himself  a  full  exclusive  power  of  appointing  the  estate 
to  tiie  children.  Upon  tiie  marriage  of  one  of  the  children  the 
tenant  for  life  joined  in  a  settiement,  by  which  "  ff^QQU'^^iiisA,  he 
was  seised  in  fee,  and  conveyed  the  estate  to  ust.w  m  favour  of  the 

{p)  Campbell  v.  Leach,  Ambl.  740 ;  and  85. 

see  10  Mod.  36.  (0  See  Bibell  v.  Dringhonse,  Ko.  645 ; 

iq)  12  &  13  Vict.,  c.  110,  s.  5  ;  13  &  14  qu.  why  not  ? 

Vict.,  c.  17.  (tt)  1   Bro.  C.  C.  864;  see  18  Ir.  Eq. 

(r)  Sadg.  Stat*  290.  Rep.  164 ;  Canrer  v.  Richards,  27  Bea.  468  ; 

(tf)  Blake  v.  Marnell,  2  Ball  k,  Beatty,  Irwin  v.  Irwin,  10  Ir.  Ch.  Rep.  29. 
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marriage.  This  was  a  remarkable  case.  1.  The  power  was  not  re- 
ferred to  in  the  last  settlement,  but  the  settlor  recited  that  he  was 
seised  in  fee,  and  conveyed  as  owner  of  it ;  2.  The  settlement  was 
not  executed  in  the  manner  required ;  3.  The  settlement  was  in  favour 
of  persons  not  objects  of  the^jpower;  4.  As  the  first  settlement  was 
voluntary,  the  second  might  have  been  supported  under  the  27  Eliza- 
beth. But  the  power  was  held  to  be  well  executed  in  equity.  1.  As 
the  intention  was  to  transfer  the  fee,  the  power  was  called  into 
action ;  2.  The  defect  in  consideration  of  the  marriage  was  supplied ; 
3.  The  niece  being  a  party  to  the  settlement,  the  transaction  was 
considered,  first,  an  appointment  to  her  (v),  and  then  a  settlement 
by  her ;  and,  4.  As  the  settlement  could  be  supported  in  equity,  it 
was  considered  as  made  under  the  settlor's  title,  created  by  the  first 
(voluntary)  settiement,  and  not  in  opposition  to  it  (I). 

14.  There  is  a  good  deal  of  doctrine  in  the  judgment  delivered  in 
the  case  of  Denn  v.  Boake,  in  the  King's  Bench,  which  it  would  be 
unsafe  to  adopt,  although  the  decision  itself  was  supported  in  tiie 
House  of  Lords  (ar).  Lord  Tenterden  said,  the  facts  existing  dehors 
the  will  were  these :  the  estates  had  originally  belonged  to  tiie 
father  of  the  testatrix;  one  moiety  had  descended  upon  her,  and 
another  upon  her  sister  Boake.  The  two  sisters  and  their  husbands 
had  settled  their  moieties  in  such  a  manner  as  to  give  the  moiety  of 
either  who  might  die  without  issue,  to  the  issue  of  the  other,  subject 
to  a  power  to  each  to  make  a  different  disposition  of  her  moiety  by 
deed  or  will.  The  sister  of  the  testatrix  left  issue,  from  whom  the 
testatrix  purchased  the  sister's  moiety,  and  thus  became  seised  of 
one  moiety  in  fee,  and  of  another  for  her  life,  with  a  power  to  dis- 
pose of  the  fee  of  the  latter  moiety.  He  then  addressed  himself  to 
the  question  of  intention  to  pass  the  entirety  from  the  condition  to 
keep  the  property  in  repair,  and  then  added,  "  and  even  if  it  should 
be  inferred  from  this  part  of  the  will  that  the  testatrix  meant 
thereby  to  give  the  entirety,  still  it  will  not  necessarily  follow  that 
she  intended  to  execute  her  power.^^ — ^^  It  may  be  that  she  intended 
her  will  to  work  by  her  interest  in  the  tenements.  It  may  be  that 
she  had  entirely  forgotten  the  settlement,  and  supposed  at  tiie  time 
of  making  her  will  that  she  was  then  seised  of  the  entirety  of  the 
estates  in  fee,  as  but  for  the  settlement  she  would  have  been." — "  It 
appe!  ^*^'^  vq  ♦^  ^«  ■  at  least  as  probable  that  she  had  forgotten  the 
settlement,  aiiiP^  ^A^^  *^®  ^^  ^  work  by  an  interest  as  that  she 
intended  to  execute  the  power  contained  in  the  settlement,  and  even 

(v)  Vide  iftfra.  8  DowL  &  Ryl.  514 ;  see  Sheffield  v.  Von 

(x)  5  Bam.  &  Creae.  720 ;  supra,  p.  33d ;      Donop,  7  Hare,  42  ;  12  Ir.  Eq.  Rep.  163, 164. 

(I)  The  reader  most  not  look  for  theee  reasons  in  Brown.    The  caae  appears  to  be 
Tcry  imperfectly  reported :  see  now  Carver  o.  Richards,  27  BeaT.  488. 
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more  probable^  because  the  language  of  the  will  is  exactly  such  as 
would  be  used  by  a  person  who  at  the  time  supposed  herself  to  have 
an  estate  in  fee  in  the  entirety  of  the  tenements,  and  not  such  as 
would  be  used  by  a  person  who  was  conscious  that  she  had  a  power 
only  over  a  moiety,  and  a  seisin  in  fee  of  the  other.  Although, 
therefore,  we  may  think  the  testatrix  intended  that  the  entirety 
should  go  in  strict  settlement  on  the  family  of  her  sister,  yet  we  think 
it  is  possible  to  suppose  that  the  testatrix  had  no  intention  to  execute  the 
power f  and  if  the  intention  to  execute  the  power  be  doubtful,  the  will 
cannot,  in  our  opinion,  be  deemed  to  be  an  execution  of  it." 

15.  The  principle  attempted  to  be  established,  viz.  that  there  must 
not  only  be  an  intention  to  dispose  of  the  property,  but  also  to  dis- 
pose of  it  under  the  power ^  was  strongly  observed  upon  in  argument  at 
the  bar  of  the  House  of  Lords,  and  the  Author,  who  had  to  sustain  the 
decision,  felt  himself  unable  to  support  the  doctrine  advanced  in  the 
judgment.  If  the  intention  to  pass  the  property  can  be  collected,  it 
will  pass  under  the  power,  although  the  donee  supposed  that  it 
would  work  by  force  of  his  interest.  There  is  no  conflict ;  he  in- 
tends the  property  to  pass,  and  thinks  he  has  all  the  interest  in  it, 
whereas  he  really  has  only  a  power.  The  intention  governs,  and  the 
power  will  support  the  disposition. 

16.  In  a  recent  case  before  the  Privy  Council  in  Ireland,  in  which 
there  was  a  diversity  of  opinion,  it  was  decided  by  the  majority  that 
a  charge  of  debts  by  will  on  an  estate  which  the  testator  had  power 
to  charge  with  portions  for  younger  children  was  an  execution  of 
the  power  in  favour  of  a  younger  son,  whose  debt  was  a  portion  on 
his  marriage,  secured  by  his  father's  bond,  upon  which  a  judgment 
had  been  entered.  The  decision  of  course  proceeded  on  the  rule  of 
law  and  the  terms  of  the  will  (y)  (I).  The  minority  held  that  a 
general  intention  which  cannot  be  carried  into  effect  otherwise 
than  by  an  execution  of  the  power  is  not  sufficient  to  give  effect 
to  the  disposition  as  such  an  execution.  The  decision  has  been 
doubted  (z). 

.  17.  It  is  intention  that  in  these  cases  governs:  therefore,  where  it 
can  be  inferred  that  the  power  was  not  meant  to  be  exercised,  the 
court  cannot  consider  it  as  executed  (a).  Thus,  if  a  man  having 
several  powers  over  different  estates,  and  also  interests  in  them, 
should  recite  the  power  over  one  estate,  and  execute  it  in  a  formal 
manner,  and  then  recite,  not  that  he  has  a  power  to  appoint  the  other 
estate,  but  that  he  is  seised  in  fee  of  it,  and  accordingly  convey  his 

(y)  In  re  MorgAn,  7  Ir.  C.  Rep.  IS.  Bea.  45 ;  Jacluon  o.  Jackaon,  Dm.  91 ; 

(r)  S  Ir.  Ch.  Rep.  277.  Cairer  1^  Richards,  27  Bear.  48S. 

(a)  See  Brookman  o.  Hales,  2  Yes.  k, 

(I)  This  was  written  before  the  hearing  in  S  Ir.  Ch.  Rep.  206. 
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interest  in  it  by  lease  and  release,  the  latter  estate  would  be  held  to 
pass  out  of  his  interest,  and  not  hj  force  of  his  power,  simply  on  the 
apparent  intention  not  to  execute  the  power  {b). 

18.  This  point  arose  in  Maundrell  v.  Maundrell.  Lord  Eldon 
observed  that  the  question  was,  whether  the  power  had  been  executed. 
The  authority  of  Sir  Edward  Clere's  case,  as  well  as  all  general 
doctrine,  seems  to  fiimish  this ;  that  it  is  not  necessary  to  recite  that 
he  means  to  execute  the  power,  if  the  act  is  one  that  he  can  do 
only  by  that  authority.  Though  the  form  may  not  at  first  suggest 
that  he  proposes  to  exercise  it,  the  purpose  of  the  act  makes  it 
necessary  to  hold,  that  he  did  intend  it.  On  the  other  hand,  it 
is  in  general  clear,  where  a  party  has  both  an  authority  and  an 
interest,  and  does  an  act  purporting  to  mean  to  pass  the  interest, 
he  shall  be  held  to  intend  that,  and  not  to  exercise  his  authority. 
The  tenor  of  the  instrument  in  the  case  before  him  was  not  only 
such  as  that  he  might  be  supposed  to  intend  merely  to  pass  an 
interest,  but  peculiarly  so ;  for  it  recited  the  power  over  one  estate, 
and  his  interest  in  that  estate,  and  as  to  that  estate,  expressly  in 
exercise  and  by  virtue  of  his  power  recited,  and  all  other  powers  and 
authorities,  declared  the  former  conveyance  should  remain,  continue, 
and  be  to  such  uses,  &c. ;  and  then  he  went  on  by  lease  and  release 
to  pass  his  interest  in  those  estates.  Having  also  this  estate,  and  in 
it  both  a  power  and  an  interest,  he  did  not  execute  his  power,  as  he 
did  as  to  the  other  estate ;  but  passed  his  interest,  as  he  did  in  the 
other  estate.  This  was  not,  therefore,  the  mere  ordinary  case,  but 
afforded  this  additional  inference ;  that  where  he  meant  both  to 
execute  his  power  and  to  pass  his  interest,  he  had  done  both.  But 
it  was  then  said,  there  being  a  conveyance  of  the  interest,  subject 
still  to  the  existence  of  the  power,  this  must  be  taken  to  be  an 
execution  of  the  power,  as  well  as  a  passing  of  the  interest,  other- 
wise he  might  by  executing  his  power  destroy  the  interest.  The 
answer  to  that  was,  that  his  power  was  gone.  When  he  passed  his 
whole  interest,  the  power,  though  not  exercised,  was  destroyed. 

19.  In  a  recent  case,  where  a  man  and  woman,  under  a  settlement 
made  after  their  marriage,  had  a  joint  power  of  appointment,  it 
appeared  that  they  were  not  legally  married,  and  thereupon  they 
agreed  that  the  settlement  was  void,  and  the  woman,  whose  estate 
it  was,  made  a  new  settlement  on  their  being  legally  married.  The 
man  joined  in  the  second  settlement,  for  the  purpose  of  making  a 
tenant  to  the  precipe  for  the  life  of  the  woman.  It  was  decided, 
that  notwithstanding  the  first  settlement  was  executed  under  a 
mistake,  it  was  valid  in  law,  and  that  the  second  settlement  should 
not  enure  as  an  execution  of  the  joint  power  in  the  parties,  although 

{b)  See  Maundrell  o.  Mauodrel],  7  Ves.  567;  10  Ves.   246;  6  East,  105,  106;  and 
Adney  v.  Field,  Ambl.  6o4. 
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it  could  not  otherwise  have  any  opetation>  because  it  was  considered 
dear  that  the  parties  did  not  intend  to  execute  their  power  (c) ;  and 
yet  it  is  observable  that  their'  intention  was  to  make  a  new  settle- 
ment ;  and  although  they  treated  the  first  as  void,  yet  they  recited 
an  intention  not  merely  to  rescind^  but  to  revoke  the  deed ;  and  in 
the  witnessing  part  of  the  second  deed  they  directed^  limited,  and 
appointed,  as  well  as  granted,  the  estate,  and  the  limitation  in  the 
premises  appears  to  be  to  the  releasee  and  his  heirs  generally,  with 
the  usual  words  of  ^*  all  their  estate,"  although  the  habendum  is  to 
him  and  his  heirs  for  the  life  of  the  lady  (I). 

(c)  Boughton  V.  SandekndB,  3  Taunt  342. 


(I)  It  has  been  said,  that  from  the  aboye  comments  it  is  not  clear  whether  the  writer 
disapiiroTed  of  the  decision ;  Irwin  v.  Rogers,  12  Ir.  £q.  Bep.  165.  He  certaioly  in- 
tended respectfully  to  question  the  propriety  of  the  decision.  The  two  parties  desired  to 
effect  what  the  power  enabled  them  to  do,  and  they  declared  their  intention  to  reToke  the 
deed,  and  an  appointment  under  it  would  in  effect  haye  reroked  it»  that  is,  would  haye 
defeated  all  the  interests  created  by  it,  and  they  actually  appointed  the  estate,  although 
only  to  make  a  tenant  to  the  precipe;  but  that  was  followed  by  the  recoyery.  The  counsel 
at  first  did  not  know  what  interest  they  had  to  support,  3  Taunt.  355,  n.,  and  abandoned 
the  point  that  the  deed  of  ISOO  was  a  good  execution  of  the  power,  as  they  had  argued  that 
the  deed  was  altogether  Toid ;  but  when  that  deed  was  pronounced  by  the  Court  to  be 
yalid,  then  the  yalidity  of  the  deed  as  an  execution  of  the  power  was  insisted  upon, 
3  Taunt.  370.  I  do  not  obserye  any  express  declaration  that  it  was  no  part  of  the  design 
of  the  parties  to  appoint  estates  under  the  deed,  although  it  undonbtfedly  appears  that  they 
had  no  intention  to  do  so,  but  still  their  paramount  intention  was  to  make  a  new  valid 
settlement.  The  questions  arose  upon  a  case  sent  by  the  Lord  Chancellor,  and  the  Judges 
gfaye  no  reasons.  The  case  was  argued  three  times.  The  case  came  on  upon  the  equity 
reseryed  before  Lord  Lyndhursc  (Robinson  v.  Dickenson,  3  Russ.  390 ;  see  Proby  v,  Landor, 
6  Jur.,  N.  8.,  Id78),  and  he  considered  the  material  question  to  be  as  to  the  personal  property^ 
and  that  the  decision  on  the  case  at  law  had  nothmg  to  do  with  that  question.  The  ques- 
tion submitted  to  the  court  of  law  was  wide  of  the  question  which  was  brought  before  him. 
The  whole  proceeding  before  the  first  marriage  was  founded  in  misapprehension,  and 
equity  would  not  consider  that  the  settlement  ought  to  haye  effect  The  Judgment  of  the 
Common  Pleas  was  founded  on  the  principle  that  at  law  the  estate  actually  passed  by  the 
conyeyance ;  and  had  the  transaction  still  rested  in  coyenant,  eyen  a  court  of  law  would 
haye  refused  to  give  effect  to  the  coyenant.  Equity  would  not  hold  that  the  transaction 
was  binding  upon  the  parties,  and  ccnsequently  the  rights  of  the  only  child  of  the  second 
manlage  must  be  regulated  by  the  second  settlement.  But  it  appears  by  the  registrar's 
book  that  the  decree  did  not  affect  the  real  estate.  I  haye  had  the  registrar's  books 
searched,  but  no  decree  has  been  entered.  There  is  an  entry  in  the  Court  Papers  of  the 
hearing  in  1827,  and  a  slip  of  paper  bound  up  with  it  containing,  Jh  the  handwriting  of 
Mr.  Barlow,  the  Chancellor's  secretary,  the  following  memorandum : 

^  Lincoln's  Inn,  Aug.  14, 1888. 

''  Robinson  v.  Dickenson. 

"  L.  C.    Parties  had  power  of  dohig  away  with  original  settlement.    Rights  of  Mrs. 
Robinson  regulated  by  the  second  settlement,  in  conformity  to  which  her  rights  to  be 
declared.    She  will  therefore  take  the  15,000  [figures  indistinct]  of  the  personal  property. 
'^  Aug.  14, 1828.  Francis  Barlow^* 

There  are  other  entries  of  Augpnst  12th  and  14th  in  the  handwriting  of  the  registrar. 
The  judgment  was  probably  written  and  sent  in  to  the  registrar,  and  no  decree  was 
drawn  up. 


CH.  7.  S.  8.J  DISPOSITION   AGAINST   INTENTION.  353 

20.  On  the  other  hand^  where  the  instrument  is  expressly  said  to 
be  in  pursuance  of  the  power^  and  it  is  clearly  the  appointee's 
intention  upon  the  face  of  the  instrument  to  take  the  estate  by  force 
of  the  power^  although  the  appointor  has  also  an  interest  in  the  land, 
and  the  power  is  badly  executed,  and  so  no  estate  raised,  yet  his 
interest  shall  not  come  in  aid,  at  least-  not  to  the  prejudice  of  the 
appointee,  as  where  it  would  operate  the  surrender  of  an  existing 
beneficial  interest  in  him.  Thus,  if  a  tenant  for  life,  with  a  power 
of  leasing,  refer  to  his  power,  and  in  execution  of  it  grant  a  lease  to 
a  person  having  an  existing  valid  lease,  although  the  power  prove 
to  be  badly  executed,  yet  the  new  lease  shall  not,  as  between  the 
lessee  and  the  remainder  man,  be  construed  to  have  enured  out  of 
the  estate  for  life  of  the  lessor,  because  under  that  construction  the 
existing  valid  lease  would  be  merged  by  a  surrender  in  law,  to  the 
prejudice  of  the  lessee  {d), 

21.  But  if  a  testator  exercise  a  power  by  will,  and  it  turn  out  that 
the  power  was  either  not  well  created  («),  or  was  defeated  by  the 
happening  of  a  contingent  event  subsequently  to  the  will  (/),  the 
devisor's  interest  at  the  time  of  die  will,  although  contingent  and 
not  vested,  shall  come  in  aid  of  his  disposition ;  for  in  a  will  there 
are  no  particular  words  required  to  pass  the  estate ;  but  any  words 
that  show  the  intention  of  the  testator  are  sufficient ;  and  although 
only  the  power  is  expressed  to  be  exercised,  yet  the  words  plainly 
manifest  that  the  testator  intended  that  the  devisee  should  have  the 
estate  (^).  This  was  the  rule  of  law  before  the  1  Vict.  c.  26,  and 
now  by  that  statute  the  testator's  interest  at  the  time  of  his  death 
would  pass  by  his  will  (A). 

22.  But  where  the  power  was  to  the  wife,  if  she  should  die  before 
her  husband,  and  if  she  survived  she  was  to  take  the  property  abso* 
lutely,  her  will  made  during  the  coverture  was  held  to  be  inopera- 
tive, as  the  power  did  not  arise  (at  least  the  execution  of  it  did  not 
come  into  operation),  and  as  the  will  was  made  when  she  had  no 
testamentary  power  of  disposition  (except  under  the  settlement), 
her  property  could  not  pass  by  it  by  force  of  the  act  of  Victoria  (i). 
This  showfl  that  in  such  cases,  if  the  wife  survive  her  husband,  she 
should  republish  her  wilL 

23.  A  power  will  not  be  deemed  to  be  executed  contrary  to  the 
intention  of  the  party,  where  he  supposes  a  different  power  to  Be 
vested  in  him  (A). 

(d)  Roe  0.  Archbishop  of  York,  6  £a«t,  miprti, 

S6 ;  Bee  3  Jo.  and  Lat  163.  (g)  Dobbins  v.  Bowman,  ubi  sttpra  ;  and 

{e)  Dobbins  v.   bowman,   3  Atk.  40S;  see  Habergham  v.  Viacent,  2  Ves.  Jun. 

«ee    Goring   v.    BickentafiB^,   1  Clia.   Ca.  204 ;  Soothall  r.  Jones,  1  Swa.  &  Trist  298, 

S,  9.  6  Jnr.,  N.  S.,  369. 

(/)  Cross  V.  Hudson,  3  Bro.  C.  C.  30;  (A)  Sect.  23,  24. 

and  see  Savile  v,  Blacket,  1  P.  Wms.  777 ;  (i)  Price  o.  Parker,  16  Sim.  19S. 

Moee.  167,  cited;  qu.  and  see  pp.  97,  9S,  {k)  See  27  Bea.  488. 
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24.  Thus  in  Farmer  v.  Martin  (/)^  where  a  man  had  power  to 
charge  estates  with  10,000/.  for  all  or  any  of  his  younger  children, 
and  having  two  children,  Judith  and  Eleanor,  he  appointed  the 
whole  to  them  equally,  with  a  power  of  revocation  and  new  appoint- 
ment, which  he  exercised  by  appointing  5,000  /.  to  the  two  daughters 
irrevocably,  but  reserving  his  right  to  exercise  the  power  as  to  the 
remaining  5,000/.  In  consequence  of  an  agreement  by  Eleanor  to 
provide  for  an  illegitimate  son  of  her  father's,  and  for  his  creditors, 
he  irrevocably  appointed  the  last-mentioned  5,000/.  to  her,  and  she 
assigned  half  of  it  to  the  son,  but  refused  to  provide  for  the  creditors. 
The  father  married  again,  and  had  issue  of  that  marriage.  By  a 
deed  executed  by  the  father  and  Eleanor,  the  last  appointment  was 
recited,  and  "  that  the  father  was  desirous  of  revoking  the  appoint- 
ment thereby  made  in  favour  of  Eleanor,  so  far  as  related  to  2,500 /.^ 
part  of  the  5,000/.  thereby  appointed,  and  of  absolutely  appointing 
the  2,500/.  to  Ann  [a  daughter  by  the  second  marriage]  ;  and  that 
in  consideration  of  the  father  having  agreed  to  secure  an  annuity  for 
life  to  Eleanor  [but  which  agreement  it  did  not  appear  had  been 
performed],  she  had  agreed  to  join,  in  order  to  testify  her  consent  to 
his  revoking  the  appointment  as  to  the  2,500/.,  and  his  appointing  it 
to  Ann,  and  also  to  confirm  such  appointment  as  far  as  was  in  her 
power."  Then  the  father,  with  Eleanor's  privity,  and  in  exercise  of 
all  powers  enabling  him,  revoked  the  last  appointment  as  to  the 
2,500/.,  and  appointed,  and  Eleanor  confirmed,  that  sum  to  Ann. 
But  it  was  provided  that  Eleanor  was  still  to  be  entitled  to  the 
remaining  2,500/.,  and  that  the  appointment  to  her  as  to  that  sum 
was  not  to  be  affected. 

25.  Now  it  will  be  observed  that  the  original  power  included  all 
the  father's  children,  and  therefore  Ann  became  an  object  of  it,  and 
the  appointment  to  Eleanor  of  the  5,000/.  was  unsustainable,  in  con- 
sequence of  the  improper  agreement  with  the  father.  It  was  there- 
fore contended  that  the  last  appointment  operated  as  a  new  appoint- 
ment or  confirmation  to  Eleanor  of  the  2,500 /L  not  appointed  to  Ann; 
and  if  not,  that  it  was  wholly  void,  as  Eleanor  did  not  intend  to  act 
except  under  the  appointment  to  her  of  the  5,000/.  The  Vice- 
Chancellor  was  of  opinion  that  the  last  appointment  could  not 
operate  as  an  original  execution  of  a  power  [that  is,  of  the  power 
of  revocation  and  new  appointment,  treating  the  appointment  to 
Eleanor  of  the  5,000/.  as  invalid].  He  was  of  opinion,  from  the 
recital,  that  there  was  no  otherwise  an  intention  to  deal  with  the 
property  than  by  the  execution  of  a  supposed  power  of  revocation, 
and  a  new  appointment,  under  a  like  supposed  power,  of  2,500  /.  to 
Ann,  and  a  ratification  to  Eleanor — not  an  appointment  of  2,500/. 
absolutely  to  her ;  but  only  a  declaration  that  this  instrument  should 

(0  2  Sim.  602. 
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not  impeach  her  title  to  the  remaining  2,500  /.  under  the  former 
appointment  to  her.  He  held  that  Eleanor  and  her  father  acted 
only  upon  the  supposition  that  she  had  a  complete  title  by  the  ap- 
pointment to  her  of  the  5,000 /.,  and  did  not  mean  to  give  her  any 
new  title,  and  therefore  thought  it  impossible  to  consider  this  instru- 
ment as  an  appointment  de  novo  of  the  5,000/.  between  the  two. 
Although  the  father  referred  to  all  powers  in  the  revocation  of  the 
appointment  as  to  2,500/.,  yet  as  he  did  not  intend  the  instrument 
to  operate  as  an  appointment  to  Eleanor  of  the  2,500/.  under  the 
power  in  the  original  settlement  that  is,  by  force  of  the  power  of 
revocation  and  new  appointment,  the  deed  could  not  be  considered 
an  absolute  appointment  to  Ann :  and  he  held  that  she  took  nothing 
under  it.  His  opinion  was,  that  the  last  appointment  was  intended 
to  be  what  it  appeared  to  be,  that  is,  an  execution  of  a  power  which 
the  parties  supposed  to  exist,  but  which  in  point  of  fact  did  not 
exist;  [that  is,  they  supposed  the  father  to  have  a  power  to  revoke 
the  appointment  of  Ihe  5,000/.],  and  not  as  an  original  appointment. 
Eleanor  only  supposed  she  was  confirming  what  the  fadier  might 
appoint.  He  held,  therefore,  that  Eleanor  and  her  sister,  the  ori- 
ginal appointees,  took  the  whole  of  the  10,000  /.  under  the  original 
appointments. 

26.  The  principles  laid  down  in  the  above  case  are  right,  but  it 
may  be  doubted  whether  they  were  rightly  applied.  As  the  ap- 
pointment of  the  5,000/.  was  void  in  equity,  the  father's  power  of 
revocation  and  new  appointment  might  have  been  exercised  in  favour 
of  Ann  and  Eleanor ;  and  as  he  used  apt  words  for  that  purpose  in 
the  appointment  to  Ann  (for  it  was  not  necessary  for  him  in  the 
appointment  to  her  to  again  refer  to  his  powers),  and  intended  her  to 
have  the  2,500/.,  the  deed  ought  to  have  been  supported  as  a  valid 
exercise  of  the  subsisting  powers,  and  the  last  proviso  was  sufficient 
to  operate  as  a  new  appointment  to  Eleanor.  It  could  hardly  be 
said  that  the  last  deed  was  founded  upon  the  invalid  appointment  to 
Eleanor,  for  that  contained  no  power  of  revocation;  and  conse- 
quently the  parties,  although  they  did  not  disclose  their  knowledge, 
must  have  been  aware  that  the  appointment  to  Eleanor  of  the 
5,000/.  was  invalid.  Their  intention  it  should  seem  was,  without 
affecting  to  impeach  that  appointment,  to  give  validity  to  the  last 
deed,  by  force  of  all  the  powers  and  interest  vested  in  the  father 
and  Eleanor  (m). 

27.  In  a  late  case  in  Ireland,  the  Chancellor  said  that  after  the 
case  of  Farmer  v.  Martin  had  been  questioned  he  should  hesitate 
to  follow  it(n).  And  he  held  that  where  a  man  having  made  a 
binding  settlement,  with  a  general  power  of  revocation  by  deed  or 

(m)  See  Carver  v.  Richards,  27  Beav.  4S8.      Canrer  v,  Richards,  27  Beav.  488. 
(n)  See  12  Ir.  Eq.  Rep.  166,  167 ;  see 
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will,  made  his  will  and  directed  his  trustees  to  procure  the  settle- 
ment to  be  set  aside  as  fraudulent^  and  devised  the  settled  estate  to 
certain  persons  upon  trust  in  the  first  place  to  adopt  measures  to 
have  the  deed  set  aside,  and  then  disposed  of  the  property  amongst 
his  devisees,  the  will  was  a  valid  execution  of  the  power.  The 
argument  was  that  he  intended  the  settlement  to  be  aet  aside,  and 
to  devise  the  property  in  opposition  to  it,  instead  of  acting  under  it 
by  exercising  the  power  of  revocation  (o).  But  the  intention  was 
to  render  his  devises  operative,  and  the  Court  appears  to  have  been 
warranted  in  giving  effect  to  that  intention. 

28.  And  although  at  law,  where  the  person  who  has  a  limited 
power  of  leasing,  for  example,  has  also  the  whole  legal  interest,  a 
lease  not  according  to  the  power  will  be  supported  by  the  estate  of 
the  lessor ;  yet  if  the  absolute  legal  interest  be  on  a  trust  for  the 
benefit  of  another,  and  a  limited  power  of  leasing  be  given  to  a 
trustee,  there  a  lease  not  according  to  the  power,  though  good  at  law 
in  respect  of  the  legal  estate  of  the  trustee,  will  be  bad  in  equity,  as 
a  breach  of  trust  (p). 

29.  A  fine  levied  of  an  estate  by  a  testator  after  having  devised 
it,  of  course  revoked  his  will ;  and  it  was  determined,  that  although 
the  uses  of  the  fine  were  declared  to  be  as  the  testator  should  by 
deed  or  will  appoint,  yet  the  prior  will  could  not  stand  {q).  The 
point  was  not  agitated  whether  the  prior  will  might  not  operate  as  a 
declaration  of  the  uses  of  the  fine.  This  would  have  got  rid  of  the 
difficulty  of  the  will  operating  as  a  devise  after  the  fine.  Hussey's 
case(r)  decided  that  a  feoffinent  after  a  will,  to  the  use  of  such 
persons,  and  for  such  estates,  as  the  testator  had  declared  by  his  will, 
bearing  date,  &c.  was  a  revocation  of  the  will,  and  yet  that  the 
revoked  will  was  sufficient  to  declare  the  uses  of  the  feoffment  The 
decisions  on  surrenders  of  copyholds,  to  such  uses  as  the  surrenderor 
shall  appoint  by  will,  might  have  been  considered  to  render  Doe  v. 
Dilnot  not  easily  distinguishable  from  Hussey 's  case  («).  It  was  not 
denied  that  the  will  was  revoked.  The  question  was,  whether  the 
revoked  will  would  not  operate  as  a  good  declaration  of  the  uses  of 
thefine»  This  is  now  set  at  rest :  a  fine  can  no  longer  be  levied, 
and  no  act,  done  subsequently  to  the  will,  will  prevent  its  operating 
on  the  testator's  interest  at  the  time  of  his  death  {t) ;  but  it  is  an 
authority  that  without  the  aid  of  the  statute,  a  power  subsequently 
created  would  not  support  a  previous  devise  which  had  been 
revoked. 


(o)  Irwin  r.  Rogers,  12  Ir.  Eq.  Rpp.  159.  (r)  Mo.  789. 

(p)  Bowes  V.  E.  L.  Waterworks,  3  Madd.  (/)  See  Spring  9.   Biles,^  1  Term.  Rep. 

875.  4d5  n. 

{q)  Doe  o.  DUnot,  2  New  Rep.  400.  {t)  1  Vict  c  2G,  s.  23,  24. 
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30.  We  now  come  to  the  cases  where  not  only  the  use  is  ap- 
pointed under  the  power,  but  also  the  estate  is  conveyed  by  force  of 
the  interest.  The  rule  appears  to  be,  that  the  instrument  shall  be 
construed  either  an  appointment  or  a  release,  as  will  best  effect  the 
intention  of  the  parties.  This  is  established  by  the  case  of  Cox  and 
Chamberlain  (u).  A  man  having  a  general  power  of  appointment, 
with  a  limitation  in  default  of  appointment  to  himself  in  fee,  by 
lease  and  release,  in  pursuance  of  all  powers  in  him  vested,  did  grant, 
bargain,  sell,  alien,  remise,  release  and  confirm,  limit,  declare,  and 
appoint,  the  estate  to  trustees  to  uses.  If  the  deed  operated  as  a 
conveyance  of  his  interest,  then  the  title  was  good ;  but  if  it  operated 
as  an  appointment,  the  legal  estate  vested  in  the  trustees;  the 
intended  uses  were  mere  trust-estates,  and  the  title  was,  under  the 
circumstances,  bad.  '  Lord  Alvanley  held,  that  the  instrument 
operated  as  a  conveyance  of  the  interest.  He  said  it  would  be 
monstrous  to  hold,  that  where  there  is  a  power  and  an  interest,  and 
the  act  being  equivocal,  it  is  doubtful  whether  he  acted  under  die 
one  or  the  other,  the  Court  should  adopt  that  which  would  defeat  the 
instrument.  He  therefore  considered  the  words  of  the  appointment 
as  nugatory. 

31.  It  must  be  admitted,  that  in  this  case  Lord  Alvanley  con- 
sidered the  act  as  more  properly  a  release  than  an  appointment; 
and  it  does  not,  therefore,  directly  decide,  that  where  there  is  (as  is 
usual)^r«f  a  formal  appointmenty  and  then  a  release,  the  instrument 
shall,  in  favour  of  the  intention,  be  held  to  operate  simply  as  a 
release.  On  the  one  hand  it  may  be  said,  that  the  instrument  cannot 
operate  both  as  an  appointment  and  release ;  and,  therefore,  the 
courts  may  well  give  to  it  that  operation  which  will  effect  and  not 
destroy  the  intention  of  the  parties.  And  this  is  clearly  the  better 
opinion.  But,  on  the  other  hand,  it  may  be  insisted,  that  where  the 
power  is  formally  exercised,  the  release  is  thrown  in  merely  by  way 
of  further  assurance,  and  that  too  great  a  latitude  of  construction 
will  only  lead  to  carelessness  in  practice. 

32.  The  great  difficulty  in  the  cases  under  discussion  is  to  discover 
what  is  the  intention  of  the  parties,  a  question  upon  which  the  most 
enlightened  minds  must  frequently  differ.  Thus,  the  case  of  Roach 
V,  Wadham  (w),  appears  to  be  in  opposition  to  the  case  of  Cox  and 
Chamberlain,  although  in  both  cases  the  Court  professed  to  go  upon 
intention.  The  case  is  shortly  this :  An  estate  was  conveyed  to  one 
Coates,  his  heirs  and  assigns,  to  hold  unto  the  said  Coates,  his 
heirs  and  assigns,  to  the  use  of  such  person  or  jiersons,  for  such 
estates,  &c.  as  Watts  the  purchaser  should  by  any  deed  or  deeds, 
writing  or  writings,  under  his  hand  and   seal,  to  be  by  him  duly 

(u)  4  Ves.  G31  -,  and  see  Doe  v.  Keir,  4  (o)  0  East,  280. 

Mann.  &  Ky.  101. 
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made  and  executed  in  the  presence  of^  and  attested  Vy,  two  or  more 
credible  witnesses ;  or  by  his  will,  &C.9  limit,  direct,  or  appoint,  give 
or  devise  the  same.  In  default  of  such  direction,  &c.  to  the  use  of 
Watts,  his  heirs  and  assigns,  for  ever.  By  this  deed  a  perpetual 
rent  was  reserved  to  the  vendors,  and  Watts  covenanted  with  the 
vendors  for  payment  of  it.  Afterwards,  by  indentures  of  lease 
and  release,  Coates  (by  direction  of  Watts)  did  (according  to  Ins 
estate  and  interest)  bargain,  sell,  and  release,  and  Watts  did  grant, 
bargain,  sell,  alien,  release,  ratify,  and  confirm;  and  also  limit, 
direct,  and  appoint  the  estate  in  question,  and  all  his  estate^  righty 
&C.  therein,  unto  Wadham  and  Stevens  (purchasers  of  the  estate), 
and  Powell  a  trustee  to  bar  dower,  their  heirs  and  assigns, 
to  hold  unto  Wadham,  Stevens,  and  Powell,  their  heirs  and  as- 
signs, to  the  use  of  Wadham,  Stevens,  and  Powell,  and  the  heirs 
and  assigns  of  Wadham  and  Stevens  for  ever,  as  tenants  in  common, 
in  trust,  as  to  the  estate  of  Powell,  for  Wadham  and  Stevens,  their 
heirs  and  assigns,  as  tenants  in  common,  subject  to  the  perpetual 
rent.  And  covenants  were  inserted  &om  Wadham  and  Stevens  to 
Watts,  to  pay  the  rent,  and  indemnify  him  from  it,  but  Wadham 
did  not  execute  the  deeds.  The  question  was,  whether  the  estate 
conveyed  to  Wadham  and  Stevens,  and  their  trustee,  was  de- 
rived out  of  the  interest  of  Watts,  so  as  to  make  them  liable  in 
an  action  of  covenant  for  the  rent  as  his  assignees,  or  whether 
the  estate  took  eiFect  under  his  power,  in  which  case  it  was 
admitted  they  were  not  bound  by  the  covenants  entered  into  by 
Watts.  It  was  contended  at  the  bar,  that  the  power  was  merged 
in  the  fee ;  but  that  position  was  abandoned  upon  its  being 
stated  that  the  judgment  at  the  Rolls  in  the  case  of  Maundrell  v. 
Maundrell  was  reversed  (ar).  The  single  jpoint  then  was,  whether 
the  instruments  operated  as  an  execution  of  the  power,  or  a  con- 
veyance of  the  interest.  And  it  was  determined,  that  they  operated 
as  an  exercise  of  the  power,  and  consequently  that  the  purchasers 
from  Watts  were  not  liable  to  an  action  of  covenant  for  non-payment 
of  the  perpetual  rent.  The  Court  said,  **  It  ought  to  appear  very 
clearly  from  the  deeds,  that  the  conveyance,  or  the  covenants  therein, 
could  not  take  effect  unless  it  operated  as  a  conveyance  out  of  the 
interest,  and  not  by  way  of  appointment,  in  order  to  induce  the 
Court  to  determine,  that  where  the  trustee  to  uses  in  a  conveyance 
releases  to  a  purchaser  it  shall  not  operate  as  an  appointment  Had 
it  been  the  intention  of  the  parties  that  the  estate  which  Wadham 
was  to  take  should  be  derived  out  of  the  interest  which  Watts  had, 
it  would  have  been  wholly  unnecessary  that  Coates  should  have  been 
a  party  to  the  deed ;  his  being  made  a  party  to  it  shows  that  some- 

(x)  Vide  tupra^  p.  8S. 
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thing  was  to  be  taken  by  way  of  appointment ;  and  if  any tMng, 
there  is  nothing  from  whence  there  can  be  collected  an  intention  that 
less  than  the  whole  should  pass  by  those  means^  the  reason  for  which 
is  obvious,  as  it  might  prevent  such  objections  to  the  title  as  might 
be  made  if  it  were  derived  inmiediately  from  Watts," 

33.  It  had  been  already  settled  by  Lord  Alvanley,  in  Cox  v. 
Chamberlain,  as  we  have  seen,  that  where  a  person  has  both  a  power 
and  an  interest,  and  the  instrument  is  adapted  to  convey  the  interest 
and  the  intention  of  the  parties  will  be  best  effected  by  that  con- 
struction,  such  a  construction   shall    prevail,   although   words    of 
appointment  are  used.     This  decree  of  Lord  Alvanley  has  ever  since 
been  deemed  an  authority,  and  been  acted  upon  in  practice.     The 
principal  argument  in  Roach   v.  Wadham  was,   that   Coates,   the 
trustee,  as  he  was  termed,  joined  in  the  conveyance.     But  Coates  had 
no  interest  whatever  in  the  estate  in  question.     He  was  a  mere 
conduit-pipe,  a  releasee  to  uses,  in  whom  not  even  Chief  Justice 
Dyer's  scintilla  (which  Chief  Baron  Periam,  in   Chudleigh's  case, 
likened  to  Sir  Thomas  More's  Utopia)  remained  an  instant.     The 
concurrence  of  Coates,  therefore,  was  perfectly  nugatory,  and  only 
evinced  the  unskilfulness  of  the  person  who  prepared  the  deed.     If, 
indeed,  Coates  had  actually  had  any  estate,  his  concurrence  under  the 
circumstances  of  this  case  must  have  afforded  decisive  evidence  that 
Wattes  did  not  intend  to  exercise  his  power.     If  the  case  be  divested 
of  this  circumstance,  the  question  depends  solely  on  the  intention  of 
the  parties.     It  might  be  urged,  that  the  intention  of  the  parties 
required  the  instruments  to  operate  as  a  conveyance  of  Watts's 
interest,  were  it  only  to  make  the  purchasers  liable  to  an  action  of 
covenant  as  assignees  of  Watts,  for  a  recovery  of  the  rent.     Such  a 
construction  would  have  enabled,  and  certainly  have  induced,  the 
persons  entitled  to  the  rent  to  bring  their  action  against  the  actual 
terre-tenant,  and  not  against  the  original  covenantor,  which  would 
have  prevented  the  circuitous  remedy  to  which  the  decision  must  have 
compelled  the  parties  to  resort.     This  construction,  it  might  be  said, 
was  called  for  in  this  case,  inasmuch  as  Wadham  had  not  executed 
the  deeds,  and  consequently  was  not  bound  by  covenant  to  indemnify 
Watts  against  the  rent.     It  might  also  be  insisted,  that  the  convey- 
ance being  by  lease  and  release,  was  strong  evidence  of  the  intention 
of  the  parties,  as  the  lease  for  a  year  was  unnecessary  if  Watts 
intended  to  exercise  his  power.     Where  a  man  has  both  a  power 
and  an  interest,  and  it  is  intended  to  exercise  the  power,  and  also 
convey  the  interest,  the  appointment  is  almost  invariably  made  by  a 
distinct  witnessing  part,  which  precedes  the  release.     The  deviation 
from  the  usual  form  in  the  present  case  is  evidence  that  it  was  not 
the  primary  intention  of  the  parties  to  exercise  the  power.     To  the 
foregoing  reasons  another  may  be  added,  which  seems  more  con- 
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elusive.  By  tbe  convejance  it  is  evident  that  the  parties  wished  to 
prevent  a  right  of  dower  from  attaching  in  their  wives,  and  at  the 
same  time  to  keep  the  inheritance  in  themselves.  This  intention 
would  have  been  effected  by  construing  the  instruments  as  a  con- 
veyance of  Watts's- interest,  and  appears  to  have  been  defeated  by 
the  construction  adopted.  For  (is  the  deeds  were  holden  to  operate  as 
an  execution  of  the  power,  the  habendum  to  the  purchasers  and  their 
trustees,  their  heirs  cmd  ccssigns,  vested  the  fee  in  them,  and  the  subse- 
quent limitation  to  the  purchasers  and  the  trustee,  and  the  heirs  and 
assigns  of  the  purchasers,  was  void  at  law,  as  a  use  upon  a  use,  and 
was  good  only  tis  a  trust  in  equity. 

34.  In  the  case  of  Wynne  v,  Griffith  (y),  an  estate  had  been 
limited  to  such  uses  as  Humphrey  Koberts  and  his  wife,  Mary 
Roberts,  and  Catherine  Roberts  should  appoint.  In  default  of 
such  appointment,  to  such  uses  as  the  other  three,  if  they  should 
survive  Catherine,  should  appoint.  In  default  of  such  appoint- 
ment, as  to  part  to  Catherine  for  life,  and  as  to  all,  (subject 
to  her  life  interest  in  part),  to  such  uses  as  Humphrey  should 
appoint,  and  in  default  of  appointment  to  him  in  fee.  All  the  four 
joined  in  a  marriage  settlement  by  lease  and  release,  and  by  the 
release  they  granted,  bargained,  sold,  released  and  confirmed, 
directed,  limited  and  appointed  unto  four  other  persons,  (in  their 
possession  by  virtue  of  the  lease  for  a  year,  &c.)  the  estate  in  settle- 
ment, to  hold  the  same  to  them,  their  heirs  and  assigns,  to  the  same 
uses,  &c.  as  the  estate  then  stood  limited  to,  till  the  marriage,  and 
after  the  marriage  to  uses  in  strict  settlement,  with  regular  limita- 
tions to  the  trustees  to  preserve  contingent  remainders,  and  with  a 
limitation  of  a  term  of  500  years  to  them.  It  was  held  that  the  last 
mentioned  deed  operated  as  a  conveyance  of  the  interest  and  not  as 
an  execution  of  the  power.  It  will  be  observed,  that  Catherine  and 
Humphrey  could  convey  the  fee  without  reference  to  the  power,  and 
that  neither  of  the  powers  could  be  exercised  without  the  concurrence 
of  both  or  one  of  them,  and  consequently  after  the  conveyance  of 
their  estate,  the  powers  never  could  be  exercised.  The  intention 
required  that  the  deed  should  not  operate  as  an  exercise  of  the  power 
in  the  four,  because  the  old  uses  until  the  marriage  would  have 
changed  their  character  and  become  merely  equitable,  and  the 
intended  uses  after  the  marriage  would  also  have  been  equitable. 
As,  therefore,  two  of  the  conveying  parties  had  the  fee  in  them,  the 
deed  in  favour  of  the  intention  was  held  to  operate  as  a  conveyance 
of  the  interest  Upon  the  case  coming  on  at  the  Rolls,  upon  the 
certificate  of  the  Common  Pleas,  it  was  argued  that  by  giving  effect 
to  the  instrument  as  an  execution  of  the  power,  H.  Roberts'  wife 
might  have  becoMie  dowable  contrary  to  the  intention,  and  thereu{)on 

(2^)  3  bing.  17U;  10  Moo.  602. 
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a  case  was  sent  to  the  Court  of  King's  Bench,  who  concurred  in  the 
judgment  of  the  Commoii  Pleas  {z\  and  upon  the  case  coming  back 
again,  the  purchaser  was  decreed  to  specifically  perform  the  agreement. 

35.  In  Farmer  v,  Bradford  (a),  William  Peek  settled  an  estate  on 
his  niece's  marriage,  to  himself  for  life,  remainder  to  a  trustee  for 
500  years,  remainder  to  such  persons  as  William  Peek  should  by 
deed  or  will  appoint,  and  in  default  of  appointment,  to  himself  in  fee. 
The  trusts  of  the  500  years  term  were  to  raise  1,000  L  after  Peek's 
death  for  the  benefit  of  the  intended  husband  and  wife  and  their  issue, 
with  a  trust  (in  an  event  which  happened)  for  such  persons  as  Peek 
should  by  deed  or  will  appoint ;  and  in  default  of  appointment,  to 
the  representatives  of  the  intended  wife.  After  the  event  happened, 
upon  which  Peek's  power  over  the  1,000  /.  was  to  arise,  he  made  his 
will  and  devised  his  estates  at  Lushill  (the  property  settled)  and  all 
other  his  real  estate  to  a  nephew  in  fee,  and  gave  him  the  residue  of 
his  personal  estate,  and  appointed  him  executor.  It  was  held  that 
the  will  operated  strictly  as  a  devise  of  the  estate  in  fee  under  the 
testator's  interest,  and  not  as  an  exercise  of  the  powers ;  and  there- 
fore that  the  1,000  /.  was  raisable  against  the  devisee,  and  would  go 
as  directed  in  default  of  appointment. 

36.  Where  a  person  having  a  particular  estate  and  also  a  power 
makes  a  disposition  containing  words  both  of  appointment  and  con- 
veyance, yet  it  shall  not  operate  as  an  appointment,  and  also  as  a 
conveyance  against  the  intention  of  the  party  executing  the  instru- 
ment. Thus,  in  Langley  r.  Brown  (A),  under  a  settlement  previously 
to  an  intended  marriage,  the  estate  was  limited  to  the  intended  wife 
for  life,  then  to  her  in  tail,  remainder  to  her  appointment  generally ; 
in  default  of  appointment,  to  her  in  fee.  She,  before  marriage,  by 
an  instrument  in  pursuance  of  her  power,  did  appoint,  limit,  give  and 
grant  the  estate  and  the  reversion  thereof  expectant  upon  her  death, 
to  her  intended  husband  in  fee,  w?io  was  in  possession^  chargeable 
with  monies  to  be  paid  after  her  decease.  Lord  Hardwicke  appears 
to  have  considered  that  the  instrument  might  have  operated  both  as 
an  appointment  of  the  remainder,  and  as  a  release  of  her  estate,  so 
as  to  create  a  base  fee,  the  grantee  being  in  possession :  but  he  ruled 
otherwise,  as  the  grant  was  intended  only  to  take  effect  after  her 
deathy  and  not  to  pass  any  estate  in  possession. 

(z)  6  Barn.  &  Crew.  983 ;  8  Dowl.  &  Ryl.  (a)  3  Rusb.  354 ;  see  nuw  1  Vict  c.  26  ; 

470;  and  see  1  Kuss.  283.  Clifford  v.  Clifford,  9  Hare,  676. 

(Jb)  2  Atk.  195. 
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SECTION  IX. 

OP  THE  QUALIFICATIONS  WHICH  MAY  BE  ANNEXED  TO  THE 
EXECUTION  OF  POWEKS  BY  THE  DONEES  THEREOF. 


1.  Donee  may  annex  conditions :  Sseroto, 

2.  Powers  qf  revocation  and  new  appoint' 

meni  may  be  reserved. 
4.  They  are  separate  powers. 
6.  Power  to  two  and  sumivor:  power 

may  be  reserved  to  survivor  to  revoke. 

8 ") 
*  \Seeus  qf  a  Joint  particular  power. 

10.  Original  solemnities  need  not  be  r#- 
quired  in  new  power. 

12.  Power  qf  revocation  may  he  reserved^ 
although  not  mentioned  in  the  in- 
strument  creating  the  power. 

14.  Beckefs  case. 

17.  Hele  ▼•  Bond.  Where  execution  by 
deedy  no  revocation  good  without 
power  reserved  by  that  deed. 

81.  Power  in  original  settlement  to  revohs 
includes  power  to  limit. 

g^  >  Unless  contrary  to  intention- 

26. 1  Or  the  power  is  reserved  in  an  in- 


"1 
J.  J 


28.  j   strument  ezecutiiig  the  power. 
80.  Or  the  power  is  to  a  stranger  to  revoke. 
33.  Distinctions  from  the  nature  qf  the 
power, 

1.  Powen  to  appoint. 
84.   2.  Power  of  revocation. 
37.  Montague  y.  Kater. 

^  fObservations  on  it. 


89.  Restoration  qf  power. 

41.  Evans  ▼.  Sanders. 

42.  Grounds  of  the  decision. 

48.  Montague  and  Kater  'and  Bvans  v. 

Sanders  compared. 
44.  Observations  in  Exchequer  on    Ward 

V.  Lenthal. 
46.  Vice  Chancellor's  observations. 
46.  Observations  on  Evans  y.  Sanders. 
47.^Evans  ▼.  Sanders  in  Court  qf  Ap* 
48./  peal 

40.  And  in  Dotn.  Proc. 
60.    8.  Power  qf  jointuring. 
68.  WiU  executing  a  power  always  re- 

vocable. 
64.  Result  of  the  authorities. 
66.  Lord  Longford  y.  Little. 
66.  Power  qf  revocation  may  he  reserved, 

although  power  is  simply  coUateraL 
68.  But  power  may  by  implication  exclude 

a  power  to  revoke. 
60.  Power  qf  revocation  required  to  be  re* 

served. 

60.  Mere  authority  countermandable. 

61.  Perrot  y.  Perrot,  ufith  observations. 

62.  Power  of  relocation  does  not  make  ap- 

pointment  qfpersonalty  testamentary. 
68.  Direction  by  equity  to  make  an  appoint' 
went  by  a  given  day  not  complied  with 
if  power  of  revocation  reserved. 


I.  A  DONEE  of  a  power  may  limit  the  event  upon  which  the  deed 
executing  the  power  shall  take  place.  Therefore,  if  a  power  be  given 
to  be  executed  by  deed  enrolled  in  any  court,  the  donee  may  direct 
the  deed  executing  the  power  to  be  enrolled  in  some  particular  court, 
and  until  it  is  so  enrolled  the  execution  or  the  power  will  be  imper- 
fect (a).  So,  if  he  declare  that  when  A  doth  pay  10  s.  the  settlement 
shall  be  revoked,  there  it  is  not  singly  the  deed  nor  payment,  but 
both,  that  complete  die  revocation  (&).  And  in  like  manner  under 
the  old  law  he  might  covenant  to  levy  a  fine,  or  suffer  a  recovery, 
with  an  intent  to  revoke  the  power ;  and  although  neitiier  of  them 
was  necessary,  yet  the  power  would  not  have  been  well  executed  till 
the  fine  was  levied,  or  the  recovery  was  suffered  (c).     Hobart,  Chief 

(a)  Digges's  case,  1  Rep.  178.  (c)  Earl  of  Leicester's  case.  1  Veiitr.  278. 

(6)  3  Keb.  611;  Raym.  239. 
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Justice^  even  laid  it  down»  that  a  verbal  declaration^  that  the  execu- 
tion of  the  power  shall  not  take  effect  till  a  particular  time^  is 
good(£f);  which,  it  should  seem,  may  be  supported  on  the  same 
principle  that  deeds  in  general  may  be  delivered  as  escrows;  for, 
without  doubt,  a  deed  or  other  instrument,  inter  vivos  executing  a 
power  may  be  delivered  as  an  escrow. 

2.  But  the  most  usual  qualification  annexed  to  the  execution  of  a 
power  is  a  power  to  revoke  and  limit  new  uses, 

3.  A  power  of  revocation,  Chief  Justice  Bridgeman  said,  is  to  some 
purposes  construed  as  a  condition,  for  it  reduceth  an  estate  back  to 
him  to  whom  it  was  at  first  limited ;  but  to  some  purposes  it  is  con- 
strued as  a  limitation,  for  I  may  revoke  part  at  one  time  and  part  at 
another.  And  if  it  be  accompanied  with  a  power  to  declare  new 
uses  (as  most  commonly  such  powers  are)  it  varies  more  from  the 
nature  of  a  condition,  for  it  revests  not  the  estate  to  the  party  from 
whom  it  moved,  as  a  condition  doth,  but  vests  it  in  others ;  and  if  it 
do  return  to  him  who  revoked  it,  yet  it  returns  to  him  in  another 
manner :  he  is  not  in  of  the  old  estate  as  in  case  of  a  condition,  but 
he  may  be,  as  the  case  requires,  in  of  the  old  use  (e). 

4.  In  Grange  v.  Tiving  (/),  where  the  power  was  for  the  settior 
during  his  life,  or  for  any  of  the  heirs  of  his  body,  to  revoke,  alter, 
change,  or  determine  all  or  any  of  the  uses,  and  to  limit  and  declare 
any  other  uses  at  his  and  their  will  and  pleasure ;  the  settior  died, 
and  his  daughter,  whilst  a  feme  covert  and  an  infant,  revoked  the  uses 
and  limited  the  use  to  herself  in  fee.  Bridgeman,  C.  J.,  conceived, 
that  this  proviso  purported  in  it  several  powers :  the  first  a  power  of 
revocation,  viz.  to  revoke  the  uses  limited  by  the  deed;  and  the 
words  **  revoke,  alter,  change  or  determine,"  seemed  to  be  all  synony- 
mous in  this  place ;  for  if  the  uses  were  revoked  they  were  altered, 
changed  and  determined.  An  alteration  by  limiting  new  uses  was 
not  intended  within  this  part  of  the  proviso,  for  it  was  expressly 
within  the  other  power,  which  was  a  power  of  declaring  new  uses, 
viz.  to  appoint,  limit  or  declare  other  uses  at  his  or  their  will  or 
pleasure.  These  two  powers,  viz.  to  revoke  and  declare  new  uses, 
were  clearly  two  distinct  powers^  though  one  act  in  declaring  new  uses 
alone  may  in  some  cases  serve  for  both.  The  Chief  Justice  held,  that 
the  first  power,  viz.  the  power  of  revocation,  might  be  executed  by 
the  heir  of  the  body,  although  a  feme  covert  and  an  infant ;  as  to  the 
other  power  of  declaring  new  uses,  whether  she  could  declare  new 
uses  by  virtue  of  this  power,  he  conceived  it  was  not  absolutely 
necessary  for  him  to  deliver  any  opinion  in  it,  for  if  she  might  revoke 
the  new  uses  it  was  sufficient ;   the  law  would  raise  up  the  old  use 

(d)  Kibbet  v.  Lee,  Hob.  312.  103. 

(e)  Bridg.by  Ban.  112;  and  see  pp.  102,  (/)  Bridg.  107. 
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and  vest  the  estate  in  her ;  for  by  such  revocation  the  estate  settled 
in  herself  as  heir ;  and  it  was  clear,  though  these  powers  of  revoking 
and  delaring  were  both  in  one  proviso,  yet  he  who  hath  both  the  powers 
may  use  the  one  and  not  the  other.  The  words  are  ^*  it  shall  be  lawful." 
It  gives  a  liberty,  but  it  is  not  compulsory  and  entire  as  a  condition. 
He  may  execute  the  power  of  revocation  by  one  deed,  and  the  power 
of  declaring  new  uses  by  another  deed,  and  that  proves  he  may  exe- 
cute one  at  one  time  and  the  other  at  another  time ;  and  it  follows 
upon  it  in  reason  he  may  use  the  power  of  revocation  and  not  execute 
the  other.  But  yet  he  held  that  the  infant,  though  she  might  revoke 
the  uses  to  her  mother,  yet  could  not  limit  any  use  to  her  husband 
or  any  other  stranger  during  her  minority  ;  for  that  was  apparent  to 
her  prejudice,  and  the  wronging  of  her  interest,  and  so  against  the 
reason  and  construction  of  law  in  like  cases.  And  upon  the  same 
reason  he  thought  if  she  declared  the  use  to  herself  and  the  heirs  of 
her  body,  it  was  a  void  declaration,  for  it  was  to  her  prejudice  to 
have  a  fettered  estate,  and  not  perpetual,  when  she  might  have  had 
it  free  and  unlimited ;  and  if  she  declare  the  use  to  herself  and  her 
heirs,  as  in  the  case  before  him,  it  is  no  more  than  the  law  would 
have  implied  upon  the  bare  power  of  revocation,  and  therefore  she 
shall  be  said  to  be  in  by  virtue  of  the  old  use  and  not  a  new  declara- 
tion ;  so  that,  upon  the  whole,  he  held  this  power  of  revocation  to  be 
well  executed. 

5.  The  doctrine  laid  down  by  Bridgeman,  C.  J.,  in  the  above  case, 
draws  a  marked  distinction  between  the  two  powers  of  revocation  and 
new  appointment,  which  he  treated  as  altogether  distinct.  A  simple 
power  to  appoint  new  uses  of  course  includes  in  itself  a  power  to  revoke, 
for  without  a  revocation  of  the  old  uses  there  could  be  no  appointment 
of  new  ones.  A  mere  appointment  under  such  a  power  without  any 
express  revocation  would  at  once  operate  to  revoke  the  old  uses  and 
appoint  new  ones ;  but  it  would  be  difficult  to  maintain  that  in  such 
a  case,  the  donee  could  revoke  the  old  without  appointing  new  uses, 
for  the  intention  must  be  that  he  shall  revoke  only  for  the  purposes 
of  a  new  appointment.  So  in  the  common  case  of  a  power  of  sale 
and  exchange,  no  revocation  would  be  operative  unless  followed  up 
by  a  new  appointment,  for  the  powers  are  only  the  machinery  to  do 
one  act,  viz.  convey  the  estate  to  a  purchaser,  or  to  some  person  in 
exchange. 

6.  If  a  particular  power  is  given  to  two  persons,  or  the  survivor  of 
themy  with  or  without  power  of  revocation,  they  may  execute  k  joint 
appointment,  and  reserve  a  power  to  the  survivor  to  revoke  and 
appoint  again.  The  argument  against  the  validity  of  the  power  of 
revocation  to  the  survivor  was,  that  the  original  power  did  not 
authorise  a  joint  appointment  to  be  defeated   by  any  but   a  joint 
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revocation  (^).     But  the  joint  appointment  is  allowed  to  be  super- 
seded by  the  revocation  of  the  survivor. 

7.  This  point  was  decided  by  Brudenell  t?.  Elwes(A).  The 
original  power  was  to  the  husband  and  wife,  or  the  survivor  of  them, 
amongst  the  children,  by  deed  or  writing,  with  or  without  power  of 
revocation,  or  by  his  or  her  wilL  They  made  a  joint  appointment  by 
deed,  with  a  power  to  them  and  the  survivor  of  them,  by  any  deed 
or  writing,  with  or  without  power  of  revocation,  to  revoke  and  limit 
new  uses  amongst  the  children.  The  survivor  exercised  the  latter 
power  by  deed>  and  the  execution  was  supported.  Lord  Kenyon 
said,  he  saw  no  reason  to  doubt  but  that  the  appointment  by  the 
survivor  alone  was  a  good  revocation  of  the  prior  appointment  The 
settlement  meant  to  give  a  joint  power  of  appointment  to  the  hu&- 
band  and  wife  during  their  lives,  and  after  the  death  of  either  that 
the  survivor  should  have  equal  power  to  revoke  and  make  a  new 
appointment  It  seemed  clear  that  an  equal  degree  of  confidence 
was  reposed  in  both  husband  and  wife ;  and  as  it  could  not  be 
foreseen  what  alterations  the  exigency  of  the  family  might  from 
time  to  time  require,  it  was  thought  more  prudent  to  leave  the 
survivor  of  them,  whichever  it  might  be,  the  same  power  to  mould 
the  appointment  that  had  been  committed  to  both  while  living. 

8.  In  Ponsonby  v.  Ponsonby  {i),  father  and  son  suffered  a  recovery 
of  a  settled  estate,  to  such  uses  as  they  should  jointly  appoint 
They  exercised  the  power  by  settling  the  estate  to  uses  in  strict 
settlement,  and  reserved  a  power  of  revocation  to  themselves^  and  to 
the  son,  if  he  survived.  He  did  survive,  and  appointed  the  estate  to 
himself  in  fee,  and  devised  it ;  and  the  bill  was  filed  to  have  his 
charges  on  it  raised.  The  estate,  which  was  of  great  value,  was  sold 
under  the  decree,  and  the  purchasers  objected  that  the  power  of 
revocation  to  the  son  alone  was  not  well  reserved.  The  Master 
reported  in  favour  of  the  title,  and  the  Lord  Chancellor  confirmed 
the  report  The  joint  power  was,  in  this  case,  tantamount  to  the  fee. 
It  is  not  like  the  case  of  a  power  to  appoint  to  particular  objects ; 
for  under  such  a  joint  power,  an  appointment  with  a  power  of  revo- 
cation to  one  of  them,  or  the  survivor  of  them,  would  not  be 
valid. 

9.  Thus,  it  has  been  determined,  that  under  a  power  to  husband 
and  wife,  a  will  by  the  husband,  indorsed  by  the  wife  after  his  death, 
expressive  of  her  approbation  of  the  disposition  thereby  made,  and 
her  confirmation  of  it,  would  not  be  operative ;  because  being  a  will 
revocable  by  the  husband  at  any  time,  even  if  the  wife  had  at  the 
moment  subscribed  a  ratification  of  it,  it  could  not  be  an  appoint- 

(g)  Rrudenell  v.  Elwes,  1  East,  442;  7  (A)  1  East,  442;  7  Yes.  332. 

Ves.  3:32.    See  Browo  v,  Nesbitt,  1   Cox,  (i)  Before  Lord  Maimcn,   L.  C.    1821, 

43.  MS. 
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ment  under  the  power,  because  it  would  reserve  a  power  of  revoca- 
tion to  one  of  the  two  parties,  as  the  husband  might  revoke  his  will^ 
but  his  wife  could  not  (A). 

10.  Of  course  where  the  original  power  is  a  general  one,  and  it 
is  exercised,  reserving  a  power  of  revocation,  or  of  revocation  and 
new  appointment,  the  latter  powers  need  not  be  reserved  with  the 
same  solemnities  as  were  required  by  the  first  power  (I).  But  it 
has  been  suggested  (/)  that  in  limited  powers  every  subsequent 
appointment  must  be  an  appointment  by  virtue  of  the  original 
power,  and  therefore  must  have  all  the  circumstances  required  by 
that  power.  There  is  no  authority  for  this  position.  The  objects 
cannot  be  altered,  but  ihe  formal  mode  of  execution  may,  it  is  appre- 
hended, be  varied  by  force  of  a  new  power  reserved.  The  original 
power  must  first  be  exercised  in  the  manner  required  by  the  instru- 
ment creating  it,  but  when  that  is  complied  with,  there  may  be 
either  a  revocation  or  new  appointment,  in  the  manner  required  by 
the  power  reserved  in  the  first  appointment.  There  can  be  no  dis- 
tinction between  a  mere  power  of  revocation  and  a  power  of  revocation 
and  new  appointment,  for  the  question  wholly  depends  upon  the  inten- 
tion of  the  first  power ;  and  there  is  no  more  reason  to  suppose  tiiat  the 
donor  intended  an  appointment  made  according  to  his  directions  to  be 
revoked  by  an  instrument  having  none  of  tiiose  formalities,  tiian 
that  he  intended  an  appointment  regularly  made  to  be  superseded^ 
and  new  directions  substituted,  by  such  an  instrument.  But  although 
he  gave  no  express  power  to  revoke  and  appoint  new  uses,  yet  the 
law,  as  we  shall  presentiy  see,  raises  in  the  donee  a  right  to  reserve 
such  new  powers,  and  leaves  it  to  the  donee's  discretion — ^after  he 
has  complied  with  all  tiie  formalities  of  the  original  power — to  add 
such  formalities  as  he  may  choose  to  his  new  powers.  There  are 
many  cases  in  which  the  point  arose,  but  it  has  never  been  ques- 
tioned. In  a  leading  case  (m)  the  estate  was  limited  to  the  children, 
as  the  husband  and  wife  by  deed  or  writing  under  both  their  hands 
and  seals,  or  as  the  survivor  of  them  by  deed  or  writing  under  the 
hand  and  seal  of  such  survivor,  attested  by  two  witnesses,  or  as  such 
survivor  by  will,  should  appoint.  The  survivor  appointed  and  re- 
served power  to  revoke  and  limit  the  estate  to  the  children  as  she 
should  think  fit,  not  confining  herself  to  any  particular  mode  of 
execution.  She  exercised  her  power  of  revocation  and  new  appoint- 
ment by  a  deed,  executed  in  the  presence  of  and  attested  by  two 

(h)  Boshell  V,  Bushell,  1   Rep.  temp.  (2)  2  Prest.  Abstr.  274. 

Redendale,  00.  (m)  Adams  o.  Adams,  Cowp.  661. 


(I)  The  SQppoeed  resolatioii  in  Jones  v  Countess  of  Manchester,  1  Ventr.  198,  that 
always  the  new  uses  must  correspond  to  those  circumstances,  &c.,  which  the  first  power 
appoints,  appears  really  to  have  been  the  argument  at  the  bar ;  Tide  v\flra. 


OH.  7.  8.  9.]       POWERS  OP  REVOCATION  MAT  BE  BESERYED.         367 

witnesses,  and  probably  the  attestation  was  such  as  the  original 
power  required.  The  latter  appointment  was  sustained  without 
argument  on  this  point.  This  case  therefore  decided  that  a  new 
power  to  revoke  and  appoint  may  be  r^^^rvec^  without  any  formalities, 
and  if  it  may  be  reserved,  it  may  no  doubt  be  executed. 

11.  In  the  later  case  of  Brudenell  v.  Elwes  (n),  the  original  power 
of  appointing  to  children  was  to  the  husband  and  wife  or  the  sur- 
vivor, by  deed  or  writing,  to  be  duly  signed  and  sealed  in  the 
presence  of  three  or  more  credible  witnesses,  or  by  his  or  her  last  will 
in  writing,  testified  in  manner  aforesaid.  By  a  joint  appointment 
they  reserved  a  power  to  them,  and  the  survivor  of  them,  by  any 
de^  or  instrument  in  writing,  sealed  and  delivered  by  them,  or  the 
survivor  of  them,  and  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  to  revoke  and  appoint  new  uses,  which  power  the 
survivor  exercised  ;  and  the  execution  was  supported,  without  any 
one  having  ventured  to  raise  a  question  upon  this  point. 

12.  Although  in  the  instrument  creating  a  power  there  is  no  ex- 
press authority  to  reserve  a  power  of  revocation,  yet  the  donee  may 
— ^whether  the  power  be  a  general  or  special  one — reserve  by  the 
instrument  executing  the  power,  a  power  of  revocation,  or  of  revoca- 
tion and  new  appointment  (o),  and  such  a  power  may  be  reserved 
toiies  quoties  (p), 

13.  The  principal  point  was  decided  in  Adams  v.  Adams.  The 
original  power  was  to  appoint  to  the  children,  and  was  given  to  the 
husband  and  wife  jointiy  by  deed  or  writing,  or  to  the  survivor  by 
deed  or  will.  The  survivor  exercised  the  power  by  deed,  and  re- 
served a  power  to  revoke  and  limit  new  uses  amongst  the  children, 
and  it  was  held  to  be  a  valid  power  of  revocation  and  new  limitation. 

14.  At  an  early  period  it  was  contended  that  no  revocation  of  an 
appointment  could  be  sustained,  unless  it  was  authorised  by  the 
original  settiement.  This  was  the  doctrine  in  Becket's  case,  which  is 
thus  stated  in  Lane  {q);  ^*  B.  B.,  seised  of  lands  in  fee,  levies  a  fine,  &c. 
and  declares  the  use  to  be  to  himself  for  life,  and  after  to  T.  B.  with 
power  of  revocation,  and  to  limit  new  uses;  and  if  he  revoke,  and 
not  declare,  then  the  use  shall  be  to  tiie  use  of  himself  for  life,  and 
after  to  Henry  Becket,  [and  then  by  a  subsequent  deed,  B.  B.  re- 
voked the  first  deed,  and  limited  new  uses],  witii  power  in  that 
indenture  also  to  revoke  and  limit  new  uses,  and  that  then  the  fine 
shall  be  to  such  new  uses,  and  no  other ;  and  after,  by  a  third  inden- 
ture, he  -revoked  the  second  indenture,  and  declared  the  use  of  the 
fine  to  be  to  the  use  of  himself  for  life,  and  after  to  Henry  Becket 

(n)  1  East,  442 ;  7  Ves.  3S2  ;  see  Win-  of  Cardigan  o.  Montague,  App. 
Btandley's  case,  S  Keb.  7 ;    2  Keb.  270,  (p)  Lady  Hastings'  case,  3  Keb.  7. 

dted.  (?)  Lane,  US ;  see  ib.  91. 

(o)  Adams  «.  Adams,  Gowp.  661 ;  Barl 
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in  tail,  the  remainder  to  T.  B."  The  question  was  whether  the  third 
indenture  was  a  good  revocation  and  limitation.  It  is  evident  that 
there  is  a  chasm  in  the  statement  of  the  facts :  I  have  attempted  to 
fill  it  up  with  the  words  between  crotchets.  It  appears  clearly,  from 
the  judgment  of  the  Court,  that  there  was  a  second  indenture 
executed,  which  also  contained  a  power  of  revocation  and  limitation 
of  new  uses.  Bromley  and  Altham,  Barons,  thought  that  the  new 
uses  were  well  raised  by  the  third  indenture  and  the  fine,  and  they 
relied  upon  Digges's  case,  where  it  is  said  that  upon  such  a  power 
he  can  revoke  but  once  for  that  part,  unless  he  had  a  new  power  of 
revocation  of  uses  newly  to  be  limited,  whereby  it  is  implied  that  if 
he  had  a  new  power  to  appoint  new  uses,  he  may  revoke  them  also. 
Snig,  Baron,  was  of  a  contrary  opinion,  and  said  that  he  had  not 
power  to  declare  three  several  us'es  by  the  first  ctmtracty  which  ought 
to  authorise  all  the  declarations  upon  thatfine^  and  then  the  revocation 
by  the  third  indenture  is  good,  and  the  limitation  void,  and  then  it 
shall  be  to  the  settlor  and  his  heirs,  for  he  having  power  by  the  first 
indenture  to  declare  new  uses,  may  declare  them,  with  power  of 
revocation,  for  it  is  not  merely  a  power,  but  conjoined  with  an  in- 
terest, and  therefore  may  be  executed  with  a  power  of  revocation, 
and  then  when  he  by  the  third  indenture  revoked  the  former  uses, 
now  it  is  as  if  new  uses  had  been  declared,  and  then  he  may 
declare  new  uses  at  any  time  after;  and  he  said  that  such 
an  indenture  to  declare  uses  upon  uses  was  never  made,  and 
it  would  be  mischievous  to  declare  infinite  uses  upon  uses.  And 
Tanfield  agreed  with  Snig,  but  on  a  different  ground :  he  appears  to 
have  thought  that  the  power  to  limit  new  uses  was  not  well  pursued, 
as  he  had  declared  but  not  limited  new  uses.  His  opinion  turned 
upon  a  technicality,  which  is  entitled  to  no  weight.  The  power,  he 
said,  in  the  second  indenture  was,  that  he  may  revoke  and  limit  new 
uses,  and  that  the  fine  shall  be  to  the  new  uses  and  no  others,  and 
then  if  there  be  a  revocation  and  no  punctual  limitation^  he  had  not 
pursued  his  authority,  for  he  ought  to  revoke  and  limit,  and  he 
cannot  do  one  without  the  other.  * 

15.  To  the  case  is  added  a  note,  by  which  it  is  first  stated  that  a 
power  to  revoke  uses  does  not  authorise  a  power  to  limit  new ;  secondly, 
that  all  the  uses  which  shall  rise  out  of  the  fine  ought  to  spring  from 
the  first  indenture ;  and  then  in  the  case  above,  the  second  indenture, 
and  the  limitation  of  new  uses  thereby,  are  well  warranted  by  the 
first  indenture ;  and  in  respect  that  this  was  not  a  naked  power  only, 
he  conceived  that  they  might  be  upon  condition,  or  upon  a  power  of 
revocation,  to  determine  them ;  but  thirdly,  that  the  power  to  limit  the 
third  uses  by  a  third  indenture,  after  revocation  of  the  second  uses 
in  the  second  indenture,  hisul  not  any  warrant  from  the  first  indenture, 
and  without  such  warrant  there  could  be  no  declaration  of  such  new 
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usee,  which  were  not  declared  or  authorized  by  the  first  indenture  : 
which  note  (the  report  says)  for  it  seems  to  be  good  law. 

16.  It  will  be  observed  that  the  power  in  the  second  indenture 
actually  authorized  a  new  limitation  of  uses :  the  question  simply  was, 
whether  such  new  powers  could  be  reserved  in  the  sec^pi  deed, 
unless  specially  reserved  in  the  first  deed.  This  is  proved  by  Kolle's 
report  of  the  same  case,  which  is  in  these  words :  "  If  a  man  suffer  a 
recovery,  and  limit  the  uses  by  indenture,  with  a  power  of  revoca- 
tion and  limitation  of  new  uses,  and  afterwards  by  another  indenture 
he  revokes  and  limits  new  uses,  with  like  power  of  revocation  and 
limitation  of  new  uses,  this  second  power  of  revocation  and  new 
limitation  of  uses  is  good,  for  all  rise  out  of  the  recovery,  which  is 
the  foimdation.     Becket's  case,  per  curiam  prater  Snig  (r)." 

17.  The  point  ruled  by  Bromley  and  Altham,  in  Becket's  case, 
has  long  been  a  settled  point,  and  the  one  which  Snig  raised,  and 
which  the  reporter  enforced,  has  been  overruled.     And  it  is  now  well 
settled  that  where  the  power  is  executed  by  deed,  unless  a  power  of 
revocation  is  reserved  in  that  deed,  the  appointment  cannot  be  re- 
voked (*) ;  no,  not  even  if  the  original  power  expressly  authorize  the 
donee  in  the  most  unlimited  terms  to  appoint  and  to  revoke  his 
appointments  from  time  to  time ;  for  the  law  will  not  endure  a  pro- 
spective power  like  this,  but  on  every  execution  a  new  power  of 
revocation  must  be  reserved.      This  was  solemnly  decided  in  the 
case  of  Hele  v.  Bond,  by  Lord  Chancellor  Harcourt,  and  all  the 
Judges  of  England  (t),  and  finally  in  the  House  of  Lords.      The 
Court  of  King's  Bench,  upon  a  case  referred  to  them  by  the  Lord 
Chancellor,  held  the  second  execution  void.     Lord  Harcourt  decreed 
accordingly ;  and  upon  an  appeal  to  the  House  of  Lords  all  the 
Judges  were  ordered  to  attend  at  the  hearing  of  the  cause  in  the 
House  of  Lords,  which  they  did ;  and  the  Judges  of  the  King's 
Bench  declaring  that  they  were  still  of  the  same  opinion,  the  Justices 
of  C.  B.  and  the  Barons  of  the  Exchequer,  by  King,  C.  J.,  delivered 
their  opinions  to  be,  that  the  power  of  revocation  in  the  deed  of  the 
16th  March  1684  [the  first   settlement],  was  no   other  than  the 
common  power  of  revocation,  expressing  that  particularly,  and  in 
many  words,  which  the  law  is  now  settled  to  imply  in  every  power, 
viz.  That  the  party  revoking  may,  if  he  thinks  fit  to  reserve  such 
power,  revoke  those  new  uses  and  limit  new  ones,  and  so  on  toties 
quoties^  and  that  this  might  probably  be  inserted  in  special  words  in  this 
power,  because  when  the  power  of  revoking  the  new  uses  and  limiting 
other  uses  came  to  be  first  a  question  in  Becket's  case,  10  Ja.  I.  in 

(r)  S  Ro.  Abr.  26*2  (B),  pi.  2;  and  tee  {t)  Hele  v.  Bond,  Free.  Cban.  474;  1 

3  Keb.  7.  £q.  Ca.  Abr.«342;  S.  C.  MS.;  see  2  Burr. 

(«)  Hatcher  v.  Curtis,  Freem.  61;  Wor-      114S;  see  a  fuller  note  of  this  casn  than 
rail  V.  Jacob,  9  M^r.  266.  any  in  print,  App. 
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2Bol.  Abr.  262.  (B)2,  and  Lane's  Rep.  118,  it  was  doubted  whether 
such  new  power  could  be  reserved  in  the  second  deed,  unless  specially 
reserved  in  the  first  deed,  though  the  law  is  now  settled  to  be  other- 
wise ;  and  that  therefore  this  power  is  to  receive  this  construction, 
that  the  party  might  revoke  the  new  uses  if  in  the  deed  of  such 
revocation  he  would  reserve  a  new  power ;  and  so  taties  quaties ;  and 
that  in  this  case,  Sampson  reserving  no  new  power  of  revocation  in 
the  deed  of  the  5th  October  1687,  he  had  executed  the  first  power 
and  settled  the  estate  to  the  uses  of  the  deed  of  5th  October  1687, 
which  he  could  not  afterwards  change  or  alter ;  which  opinion,  being 
in  effect  the  same  with  that  of  the  Chancellor  and  the  Judges  of  the 
King's  Bench,  the  Lords  did  affirm  the  said  decree  («)• 

18.  This  decision  appears  to  have  been  founded  on  the  anxiety 
of  the  Courts  to  restrain  the  reservation  of  such  powers,  and  to 
assimilate  powers  to  conditions  at  common  law,  which  they  do 
not  resemble.  It  is  impossible  to  frame  any  objection  upon  principle 
to  a  general  power  of  revocation  in  tlie  first  deed,  embracing  all 
future  executions :  the  power  is  only  tantamount  to  what  may  still 
be  done  by  repeatedly  reserving  new  powers  of  revocation ;  but, 
practically  speaking,  the  dedision  was  a  wise  one,  as  it  is  desirable 
that  the  settlor  should,  if  he  wish  to  reserve  a  power  to  revoke  the 
estate,  express  his  intention  on  the  face  of  the  instrument.  The 
decision  has  avoided  great  inconvenience,  and  led  to  none. 

19.  In  a  case  before  Lord  Hardwicke  a  point  nearly  similar  arose. 
By  a  settlement,  powers  of  appointment  were  given  to  a  woman ;  and 
at  the  end  of  the  settlement  it  was  declared  that  every  appointment 
made  by  her  by  virtue  of  the  powers  in  the  deed,  might  from  time 
to  time  be  revoked,  and  a  new  appointment  made.  She  made  an 
appointment,  without  reserving  a  power  of  revocation,  and  then 
executed  another  appointment  It  was  insisted,  on  the  authority 
of  Hele  and  Bond,  that  the  second  appointment  was  void.  There 
was  not,  however,  any  occasion  to  give  a  determinate  opinion  on  this 
point ;  but  Lord  Hardwicke,  in  giving  judgment,  said,  that  he  was 
very  doubtful  whether  the  case  of  Hele  and  Bond  would  govern  the 
present,  though  he  inclined  at  first  that  it  would.  In  the  present 
case,  he  swd,  there  were  two  powers  in  the  very  creation ;  a  power 
to  appoint  uses  and  a  power  to  revoke  uses,  Now  the  power  to 
appoint  uses  was  executed  by  the  first  deed,  but  the  power  of  re- 
vocation was  not  executed  till  afterwards ;  then  the  question  would 
be,  whether  both  might  not  be  executed  once,  as  they  seemed  to  be 
distinct  and  separate  powers.  In  Hele  and  Bond,  he  added,  the 
power  of  revocation  was  executed ;  and  the  doubt  was,  whether  the 
uses  could  be  revoked  toties  quoties,  without  reserving  a  power  of 
revocation  (a:).      The  very  same  point  arose  in  a  case  before   the 

(«)  MS.  Bep.  in  Linooln's-Ian  Libraiy.  («)  Langley  v.  Brown,  2  Atk.  105. 
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detennination  of  Hele  and  Bond,  but  it  was  not  necessary  to  dccido 
it.  The  case  was  not  referred  to  in  Langley  and  Brown.  The 
reporter  says,  **  it  was  touched,  whether  the  uses  limited  according 
to  the  power  were  revocable  by  the  proviso,  and  Mainard  said  it 
might  be  a  question."  (y) 

20.  Now  it  appears  to  be  quite  impossible  to  support  this  dis- 
tinction. Lord  Hardwicke  distinguished  the  case  before  him  from 
Hele  and  Bond,  because  there  the  power  of  revocation,  he  said, 
was  executed ;  and  the  doubt  was,  whether  the  uses  could  be  re- 
voked tatieg  quotieSf  without  reserving  a  power  of  revocation,  while 
in  his  case  thei^B  were  two  distinct  powers,  namely,  a  power  to 
appoint  uses,  and  a  power  to  revoke  the  uses  so  appointed.  The 
precise  point,,  however,  was  actually  decided  by  the  case  of  Hele 
and  Bond.  Some  dicta  represent  that  case  as  luiving  been  decided 
on  the  ground  that  the  power  was  merely  tantamount  to  the  usual 
power  of  revocation  and  limitation  of  new  uses,  and  certainly  that, 
as  we  have  seen,  was  the  true  ground  of  the  decision :  the  Judges 
were  of  opinion  that  a  power  could  not  be  originally  reserved  to 
revoke  uses  to  be  subsequentiy  appointed ;  but  they  never  denied 
that  in  wards ^  three  distinct  powers  were  reserved;  viz.  Ist,  a  power 
to  revoke  the  original  uses ;  2d,  a  power  to  appoint  new  ones ;  and, 
3d,  a  power  to  revoke  such  new  uses.  The  Judges  of  B.  R.  cer- 
tified *^  tiiat  the  power  of  revocation  and  limitation  of  new  uses  in  the 
first. setdement  was  fully  executed  by  the  first  appointment;  and 
that  the  further  power  in  the  settlement  to  revoke  any  new  limitation  or 
appointment  -was  void  in  the  creation  as  to  such  uses  as  should  be 
afterwards  newly  limited,  unless  a  power  of  revocation  should  be 
again  expressly  reserved."  The  point*  therefore  doubted  in  Udal 
and  Udal,  and  Langley  w.  Brown,  was  the  very  question  decided  in 
Hele  and  Bond.  The  cases  cannot  be  distinguished.  But  we  must 
not  confound  tiiese  cases  with  those  upon  powers  of  sale  and  ex- 
change, or  partition,  for  there,  the  uses  limited  under  powers  pre- 
viously executed,  are  not  revoked,  but  simply  transferred  to  the 
estate  bought  or  taken  in  exchange,  or  upon  a  partition  (xr).  It  is, 
however,  settied  that  a  power  to  revoke  may  be  reserved  in  the 
instrument  executing  the  power,  and  that  in  order  to  authorize  a 
revocation  such  a  power  must  be  reserved  in  the  instrument  itself. 

21.  But  a  power  in  an  original  settiement  to  revoke  the  uses,  will 
of  itself  authorize  a  limitation  of  new  uses  also.  This  has  often 
been  doubted  (a).     Mr.  Powell  in  one  place  states  clearly  that  in 

(y)  Udal  V.  Udal,  Aleyn,  81.  (a)  Lane,  119,  by  the  Reporter;  2  Vol. 

(z)  See  Earl  of  Uxbrldge  v.  Bayly,  1  Ves.  Cas.  &  Opin.  97 ;  2  Trea.  Eq  p.  163,  2d 

Jan.  499.    There  appears  to  have  been  no  edit. ;  Fonblanq.  n.  ibid. ;  and  4  Cruise's 

Ibondation  for  the  argument  that  the  charge  Dig.  232,  s.  IS ;  2  Prest.  Abstr.  276. 
in  this  cose  was  revoked. 
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8uch  cases  new  uses  may  be  declared  (&),  whilst  in  a  subsequent 
place  he  enters  into  a  long  discussion  to  prove  the  contrary  (c). 

22.  In  the  case  of  Smith  and  Wheeler  (d),  Twisden,  Justice^  said 
that  whoever  hath  a  power  of  revocation  hath  a  power  of  limitation^ 
for  this  reason,  because  else  the  feoffees  would  be  seised  to  their  own 
use.     In  the  case  of  Fowler  and  North  (c),  no  decision  was  made ; 
but  Hale,  Chief  Justice,  laid  it  down  that  a  power  of  appointment 
might  with  power  of  revocation  be  executed  toiies  quoties.     Lord 
Nottingham,  when  Lord  Keeper,  decided  (/),  that  a  power  of  re- 
vocation in  an  original  settlement  enabled  die  donee  not  only  to 
revoke  the  whole  uses,  but  to  limit  new  ones,  and  on  a  subsequent 
hearing  he  declared  himself  clearly  of  the  same  opinion  (j^).    Against 
the  power  to  limit  new  uses  it  was  urged  that  they  had  the  opinion 
of  several  great  counsel  upon  advice.     Lord  Nottingham  said,  that 
the  opinions  of  counsel  were  great  or  less  according  to  the  reasons. 
He   thought  that  when   the  second  settlement  had  executed  the 
power  of  revocation  in  the  first,  a  power  of  new  limitation  by  the 
second  settlement  must  need  be  incident,  though  it  was  not  reserved: 
first,  because  the  revocation  of  the  first  conveyance  extended  only  to 
the  uses  limited  in  it,  but  could  not  extend  to  the  common-law  estate, 
which  passed  by  the  first,  for  that  is  irrevocable,  er^o  a  power  to 
limit  new  uses  upon  it  must  remain  in  the  feoffor  without  reserva- 
tion, or  his  estate  is  lost ;  secondly,  though  no  man  can  have  a  power 
of  revocation  unless  he  reserves  it,  no  man  can  want  a  power  of 
limitation  unless  he  excludes  himself  from  it ;  thirdly^  when  a  power 
of  revocation  is  reserved  to  a  stranger,  he  has  no  power  of  limitation^ 
unless  reserved,  secus  vbi  the  feoffor  himself  has  the  power  to  revoke* 

23.  There  is  an  anonymous  case  in  Strange,  where  the  fiEU^ts  were 
these :  A  suffered  a  recovery  to  the  use  of  himself  for  life,  remainder 
to  three  persons  successively  in  tail,  remainder  to  himself  in  fee, 
with  power  to  revoke  the  three  remainders  in  twl ;  he  accordingly 
revoked  them,  and  by  the  same  deed  declared  new  uses  in  favour 
of  the  plaintiffs,  without  any  words  of  conveyance,  covenant  to 
stand  seised,  or  consideration  expressed.  The  Court  held,  that  the 
uses  were  not  well  raised,  because  the  uses  of  the  recovery  were 
full  before,  and  the  poweir  was  only  to  revoke,  and  not  to  limit 
new  uses  (A). 

24.  This  case  does  not  appear  to  be  in  opposition  to  the  decision 
of  Lord  Nottingham.  It  seems  from  the  report,  that  A  limited  new 
uses  out  of  the  fee-simple  generally,  and  certainly  it  cannot  be  con- 
tended that  he  could  .affect  his  life-estate  or  reversion  without  an 

<6)  Pow.  Powere,  244.  (/)  96  Car.   2,  Anoo.  I  Cha.  Ca.  241; 

\e)  lb.  272.  S.  C.  Witham  ©.  Bknd,  3  Swanst.  277. 

Id)  2*2  Car.  2,  2  Mod.  40.  (y)  See  Colston  v.  Gardner,  2  Cha.  Ca.  46. 

(e)  24  Car.  2,  3  Kcb.  7.  (A)  Anonymous,  1  Str.  684. 


CH.  7.  8. 9.]  IN  AN  Al^POINTMENT.  373 

.  express  power,  for  the  power  of  revocation  did  not  extend  to  those  ^ 
estates,  but  only  to  the  remainders  in  taiL  The  question  there 
must  have  been,  not  whether  a  power  of  revocation  implied  a  power 
to  limit  new  uses,  but  whether  a  power  of  revocation  itself  could  be 
implied  as  to  part  of  the  estate  in  the  land  to  which  it  did  not  ex- 
pressly relate.  Besides,  as  he  reserved  a  partial  power  of  revocation, 
and  would  after  the  revocation  become  seised  of  the  entire  fee-simple, 
and  part  of  the  fee  could  not  be  affected  by  a  bare  appointment,  an 
intention  appeared  to  reserve  a  power  of  revocation  only,  and  not  a 
power  to  limit  new  uses,  which  would  not  have  answered  the  pur^ 
poses  of  tiie  settiement.  This  case  is  very  distinguishable  from  a 
general  power  of  revocation,  extending  to  all  the  limitations  in  the 
settlement. 

25.  So  far  the  authorities  bear  only  upon  powers  reserved  by 
original  settiements ;  it  still  remains  to  inquire  into  the  operation 
of  a  mere  power  of  revocation  in  an  instrument  executing  a  power. 

26.  The  case  of  Fowler  v.  Nortii(2)  appears  to  bear  upon  this 
point,  but  it  is  not  possible  from  the  reports  to  ascertain  the  precise 
facts  of  the  case.  Keble  states  that  in  evidence  to  a  jury  at  thf  bar^ 
it  was  observed,  first,  on  power  to  settie  a  jointure,  one  was  settled 
with  power  of  revocation,  and  after  revocation  a  new  one  was  made, 
which  the  plaintiff  upon  Becket's  case  conceived  not  good,  the  power 
being  once  executed  ;  but  per  Curiam ^  in  the  Lady  Hastings* 
case  (I),  it  was  resolved  the  power  may  be  executed  toties  quoties, 
and  so  by  Hale,  Chief  Justice,  it  was  resolved  before,  upon  as  great 
a  settiement  as  any  subject  in  England  hath,  toithaut  any  power  to 
limit  new  uses,  and  Becket^s  case  was  a  power  to  revoke  and  limit 
new  uses,  and  the  new  use  was  limited  with  power  of  revocation, 
and  new  uses  limited  after;  and  Tanfield  [Snig],  who  argued  the 
case,  held  the  first  power  executed,  and  a  new  power  to  limit  new 
uses  could  not  be,  and  on  this  the  Court  were  divided,  but  never 
doubted  the  point  in  question.  And  in  the  Lady  Hastings'  case,  it 
was  held  a  new  power  and  use  may  be  limited,  else  most  settiements 
■on  children  would  be  defeated,  which  are  often  revoked  and  new 
settied.  It  hath  been  doubted  whether  by  power  to  limit  new  uses 
by  the  second  deed,  a  man  may,  without  notice  taken  of  the  first, 
limit  new  uses ;  but  if  the  first  be  revoked,  he  may  execute  another 
toties  quoties ;  as  if  the  first  deed  be  to  revoke  by  fom:  witnesses,  and 
a  second  deed  with  power  to  revoke  by  two  witnesses,  it  might  be 
a  question ;  and  yet  by  the  now  Lord  Keeper  Bri(^eman,  Serjeant 

(i)  24  Car.  2,  3  Eeb.  7. 

(I)  In  3  Keb.  511,  and  Raym.  239,  Lady  Hastings*  case  is  thus  stated :  On  power  to 
make  a  jointure,  the  hasband  covenanted  to  stand  seised,  being  bat  tenant  for  life,  to  the 
use  of  the  wife  for  jointure ;  yet  held  a  good  execution  of  the  power,  it  appearing  by  the 
deed  that  the  intent  was  to  make  a  jointure. 
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Bolls^  and  Serjeant  Fhesant,  when  they  had  free  choice,  it  was  held 
that  a  man  may  limit  new  powers  and  estates  by  the  second  power 
alone^  in  Winstanley's  case,  which  had  only  a  power  to  reyoke,  alter, 
and  change,  and  no  power  to  limit  new  uses  (A). 

27.  In  Yentris's  report  of  the  same  case  (/),  it  is  said  these  points 
were  stirred  and  resolved  by  the  Court :  that  where  a  man  makes  a 
feoflftnent,  &c.  to  uses,  with  power  of  revocation,  when  he  hath 
executed  that  power  he  cannot  limit  new  uses,  but  if  it  had  been 
with  a  power  to  revoke  and  limit  new,  then  he  might  revoke  and 
limit  new,  with  a  power  of  revocation  annexed  to  those  new,  which 
if  he  doth  afterwards  revoke,  he  may  again  limit  new  uses  accord- 
ing to  the  first  power,  and  so  in  infinitum.  But  always  the  new  uses 
must  correspond  to  those  circumstances,  &c.  which  the  first  power 
appoints,  for  that  is  the  foundation.  2  Bolls,  262,  Becket's  case. 
These  resolutions,  however,  appear  to  have  been  the  argument  at  the 
bar,  and  not  the  points  decided  by  the  Court. 

28.  In  the  prior  case  of  Ward  v.  Lenthal  (m),  a  man  levied  a  fine 
to  uses,  with  a  power  of  revocation  and  limitation  of  new  uses,  and 
by  a  second  deed  he  revoked  the  uses,  and  made  new  limitations, 
with  a  power  only  to  revoke ;  and  by  a  third  indenture  he  revoked 
the  uses  of  the  second  indenture,  and  limited  new  ones.  The  Court 
resolved,  that  where  powers  of  revocation  and  new  appointment  are 
given,  the  donee  may  revoke  and  limit  new  uses  toHes  quotieSy  and  all 
the  estates  shall  be  raised  out  of  the  first  seisin.  But  if  in  any 
indenture  by  which  he  thus  declares  new  uses,  he  reserve  a  power 
of  revocation,  and  do  not  reserve  a  power  expressly  to  limit  new  usesy 
he  can  only  revoke,  and  cannot  limit  new  uses  by  virtue  of  the 
estate  first  raised.  And  this  the  Court  had  before  resolved,  upon 
this  very  title  (n).  The  very  point  indeed  was  decided  in  Ward  o. 
Lenthal,  for  the  trial  was  at  bar  in  ejectment,  and  in  consequence  of 
the  opinion  of  the  Court,  another  fine  was  shown  which  made  a  good 
title,  but  afterwards  the  jury  found  for  the  defendant  upon  a  col- 
lateral point.  According  to  the  report  in  Keble,  the  Solicitor  Finch 
relied  •  upon  Becket's  case  to  prove  that  the  power  to  revoke  in  the 
second  deed  did  not  authorise  the  new  limitations  in  the  third. 

The  resolution  was,  that  where  a  deed  is  executed  under  a  power  of 
revocation^  reserved  ^upon  the  execution  of  a  former  power,  no  uses  can 
be  limited  out  of  the  old  seisin,  unless  the  deed  creating  such  power  of 
revocation  also  contain  an  express  authority  to  limit  new  uses.  This 
seems  to  depend  upon  the  ground  of  the  decision  in  Hele  and  Bond ; 
the  principle  of  which  case  was,  that  an  instrument  exercising  Sk  power 
must  expressly  reserve  the  very  powers  intended  to  be  retained. 

(A)  Sec  Winstanley's  case,  as  stated  in  (m)  19  Car.  2;  1  Sid.  343;  2  Keb.  269. 

2  Keb.  2G0,  270.  (»)  See  I  Sid.  344,  wlier«  dioot  ifl  mia- 

(0  Vol.  l,p.  198.  printed  doiuL 
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29.  The  doctrines  under  discussion  have  not  been  settled  without 
great  difficulty.  Powers  to  defeat  settlements  were  construed 
strictly,  although  it  was  established  that  a  power  of  revocation 
authorized  also  a  new  appointment  of  uses.  As  such  a  power  was 
generally  reserved  to  the  settlor,  this  resolution  depended  upon  the 
opinions  expressed  by  Mr.  Justice  Twisden  (0)  and  Lord  Notting- 
ham (p),  that  unless  such  a  power  was  implied,  the  settlor  upon  a 
revocation  simply  would  not  regain  the  estate,  which  would  remain 
in  the  feoffees,-  as  there  could  not  be  a  resulting  use ;  but  a  contrary 
opinion  was  expressed  by  Bridgeman,  C.  J.,  and  such  it  is  apprcr- 
hended  is  the  law,  although  the  point  does  not  at  this  day  arise  upon 
an  ori^nal  settlement,  as  the  power  to  revoke  clearly  authorizes  an 
appointment  also.  But  where  the  settlor  takes  a  fee  by  way  of 
resulting  use,  and  simply  revokes,  he  cannot  of  course  raise  any  new 
uses  out  of  the  old  seisin,  but  must  raise  a  new  estate  to  serve  them  ; 
although,  where  he  has  either  expressly  or  by  implication  a  power  to 
appoint  new  uses,  an  imperfect  attempt  to  raise  new  uses  out  of  his 
resulting  fee,  would  be  held,  if  the  circumstances  were  complied 
with,  to  amount  to  an  execution  of  the  power. 

30.  Lord  Nottingham,  who  rested  his  opinion  upon  the  ground 
above  mentioned,  observed,  that  a  mere  power  of  revocation  to  a 
stranger^  would  not  by  implication  give  to  him  a  power  of  appoint- 
ment, as  that  would  be  contrary  to  the  intention.  We  may  stop  to 
observe  upon  this,  that  a  person  taking  under  the  settlement  could 
not  be  treated  as  a  stranger ;  therefore  a  common  settlement  by  a 
father  upon  the  son's  marriage,  with  a  power  of  revocation  in  tL& 
son,  would,  by  implication,  invest  him  with  a  power  to  appoint  new 
uses,  unless  a  contrary  intention  could  be  collected  from  the  instru- 
ment. In  such  a  case  the  revocation  alone  would  not  vest  any  estate 
in  the  son,  living  the  father,  but  the  use  would  result  to  the  father  if 
no  power  of  appointing  new  uses  were  implied. 

31.  There  appears  to  be  no  authority  to  oppose  to  the  resolution  ki 
Ward  V.  Lenthal,  and  the  decision  there  referred  to,  and  the  principle 
upon  which  the  decisions  have  proceeded,  is  not  opposed  to  that 
resolution.  It  should  be  borne  in  mind  that  the  question  can  arise 
only  upon  an  appointment  under  a  power,  with  the  reservation  of  a^ 
power  of  revocation  only.  What  then  is  tlie  effect  of  a  revocation 
by  force  of  the  power  so  reserved  ?  It  has  been  stated  by  a  learned 
writer  {q)  that  a  power  to  revoke  will  not  authorize  a  new  appoint- 
ment, and  therefore  if  A  convey  to  uses,  with  a  power  to  revoke 
those  uses,  and  he  exercise  that  power,  he  cannot  raise  any  further 
uses  by  way  of  appointment.     The  effect  of  the  revocation  will  be 


(o)  See  2  Mod.  supra,  p.  872. 
{p)  2  Cha.  Ca.  aujna,  p.  873. 


(q)  2  Prest.  Abst  270;  see  1  Drew.  43G^ 
437. 
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to  revest  the  seisin  in  himself^  discharged  of  the  uses.     To  raise 
further  uses  there  must  be  a  new  conveyance. 

32.  But^  on  the  contrary^  it  is  said  where  a  man  has  a  power  of 
appointment^  and  he  exercises  that  power,  with  the  addition  of  a 
power  of  revocation,  this  power  is  annexed  to  the  uses  introduced 
into  the  appointment ;  and  by  revoking  the  uses  contained  in  the 
deed  of  appointment,  there  will  be  a  revival  of  the  original  uses, 
and  among  them  of  the  power  of  appointment  (r).  The  effect  of  a 
revocation  will  be  to  revive  the  original  power,  so  that  it  may  be 
exercised  again  and  again  {$). 

33.  Now  we  have  seen  that  a  power  to  revoke  in  an  original  in- 
strument does  authorize  a  new  appointment,  and  in  that  respect 
therefore  the  learned  Ymter  is  in  error.  The  effect  of  the  execution 
of  a  power  of  revocation,  reserved  by  an  instrument  executing  a  power, 
requires  more  consideration,  and  must  depend,  it  is  apprehended, 
upon  the  nature  of  the  power.  If  the  original  power  be  a  general 
primary  one,  and  the  estate  be  settled  only  in  default  of  and  until 
its  execution,  a  new  appointment,  with  a  power  of  revocation  only, 
and  a  subsequent  exercise  of  that  power,  would,  it  is  apprehended, 
restore  the  original  settlement,  and  with  it  the  general  power  of  ap- 
pointment, which  would  effect  the  intention,  and  this  was  the  opinion 
of  the  writer  referred  to.  For  in  such  a  case  the  original  power  of 
appointment  in  its  creation  overrides  all  the  other  uses,  and  comes 
in  lieu  of  the  fee.  It  cannot  be  treated  as  a  mere  power  to  defeat  a 
settlement,  for  it  is  itself  the  immediate  and  leading  object  of  the 
settlement  (I).  This  would  apply  to  the  common  power  in  a  settle- 
ment to  appoint  the  estate  to  the  children  of  the  marriage,  with  limi- 
tations in  default  of  appointment  to  the  children. 

34.  But  where,  on  the  contrary,  the  estate  is  at  once  settled  to 
uses  in  strict  settlement,  with  a  power  of  revocation,  and  that  power 
is  afterwards  executed  by  a  new  limitation^  and  a  power  of  revoca- 
tion only  reserved,  and  the  latter  power  is  then  exercised — ^in  that 
case  the  last  revocation  would  restore  the  original  settlement,  but 

(r)  2  Prest.  Abst  277.  (s)  lb.  274. 

(I)  Upon  this  passage  a  learned  judge  has  observed,  that  he  did  not  think  that  the 
author  intended  to  rest  the  distinction  upon  the  difference  between  a  power  of  appoint- 
ment precedent  to  the  uses  of  the  settlement,  and  a  power  of  revocation  and  new  appoint- 
ment following  such  uses;  but  upon  the  ground  that  the  power  to  appoint  is  the  primary 
object  and  intent  of  the  settlor,  and  therefore  that  it  is  immaterial  in  which  part  of  the 
settlement  the  power  is  inserted ;  S  Exch.  Rep.  524,  525,  per  Parke,  B.  I  may  observe 
that,  where  the  power  to  appoint  is  the  primary  object,  the  settlement  can  hardly  fall  to 
first  limit  the  power,  and  then  the  uses  which  are  to  take  effect  only  in  default  of  its  execu- 
tion.    For  example ; — 

To  such  uses  as  A  shall  appoint.  To  uses  in  strict  settlement. 

And  in  deihnlt  of  and  until  appointment,  With  a  power  of  revocation  and  new  ap- 
lo  uses.  pointment. 

This  is  a  primary  power.  And  thisa  subsidiary  or  subecrvicnt  power. 
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not,  it  should  seem,  the  original  power  of  revocation.  For  if  the 
new  power  of  revocation  was  not  tantamount  to  a  power  to  revoke 
and  limit  new  uses,  of  course  a  revocation  can  only  operate  as  such, 
that  is,  to  revoke  the  appointment,  and  then  the  original  power  is  at 
an  end ;  for  the  first  appointment  was  a  full  exercise  of  the  power, 
but  with  the  benefit  of  the  power  to  revoke,  and  when  that  power  is 
exercised,  the  original  power  is  wholly  exhausted,  and  consequently 
the  original  settlement  remains  incapable  of  being  revoked.  There 
would  be  much  less  difficulty  in  holding  the  new  power  of  revocation 
to  include  a  power  of  appointing  new  uses,  than  in  determining  that 
a  revocation  only  being  authorized,  the  exercise  of  it  gave  a  new 
birth  to  the  original  power  (t). 

35.  This  is  the  real  point  decided  in  Ward  v.  Lenthal.  The  first 
deed  contained  a  power  of  revocation  and  new  appointment ;  the 
second  deed,  which  revoked  and  limited  new  uses,  contained  only  a 
power  to  revoke ;  the  third  deed  revoked  and  limited  new  uses,  and 
the  new  uses  were  held  to  be  bad.  The  operation  of  the  last  revoca- 
tion, therefore,  was  not  to  remove  the  second  deed  out  of  the  way 
altogether,  and  to  restore  the  original  settlement,  with  the  power  of 
revocation  and  new  appointment,  for  in  that  case  the  latter  power 
would  have  supported  the  new  uses  in  the  third  deed;  but  the 
second  deed  executed  the  power  of  revocation  and  appointment  in 
the  first,  and  the  third  deed  having  revoked  the  second,  without  any 
power  to  limit  new  uses,  the  original  settlement  remained  discharged 
of  the  power  to  revoke  it.  The  second  fine  no  doubt  gave  to  the 
settlor  a  title  under  the  original  uses  (I).  In  some  cases  the 
question  may  arise,  whether  the  original  settlement  is  not  altogetlier 
revoked. 

36.  I  have  allowed  this  view  of  the  law  to  remain  as  it  was  pre- 
sented to  the  reader  after  much  consideration  in  the  last  edition. 
I  found  the  law  in  a  most  perplexing  and  unsatisfactory  state,  but  I 
was  of  course  compelled  to  deal  with  it  as  it  actually  stood.  It  will 
be  seen  that  the  distinction  which  I  suggested  with  a  view,  if  possible, 
to  reconcile  the  cases,  and  to  lead  to  a  view  of  settlements  calculated 
to  carry  the  intention  of  parties  into  effect,  was  to  confine  the  opera- 
tion of  the  case  of  Ward  u.  Lenthal  to  the  tisual  power  ofrevocationy 
and  to  withdraw  from  its  operation  cases  where  the  power  was  what 
I  ventured  to  call  a  general  primary  one,  but  I  did  not  go  beyond 
the  consideration  of  what  had  actually  been  decided.  But  since 
then  two  important  cases  have  been  decided  in  which  this  law  of  re- 

1 

(0  See  Phelp  v.  Hay^  App. ;  explained  in  ch.  9^  s.  4,  ir\fra. 


(I)  The  fine  waa  levied  after  the  third  deed.  Tlie  ases  were  to  Sir  R.  Bruerton  in 
tail-male,  remainder  to  his  brothers  in  tail-male,  remainder  to  his  only  daughter.  It  does 
not  appear  who  levied  the  fine,  or  what  the  state  of  the  family  then  was. 
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vocation  has  been  elaborately  investigated.  Before  I  call  the  reader's 
attention  to  them,  I  may  observe,  that  it  was  stated  in  the  last 
edition  of  this  work,  in  a  later  page,  and  the  statement  is  still  re- 
tained (tt ),  as  a  point  of  law  deckled  in  the  case  of  Adams  v.  Adams, 
in  Cowper,  that  if  there  are  several  appointments  under  a  power  in 
a  settlement  which  are  snccessively  revoked,  the  estate,  as  far  as  it 
is  not  well  appointed,  will  go  to  the  uses  declared  by  the  original 
settlement  in  default  of  appointment.  This  statement  assumes  that 
there  is  no  longer  any  person  to  execute  the  power.  We  must  bear 
in  mind  that  the  question  which  we  are  now  considering  is,  what  is 
the  effect  of  revocations  on  the  original  settlement? 

37.  The  first  of  the  two  new  cases  came  before  the  Court  of 
Exchequer  {x).  An  estate  was  settled  to  the  husband  and  wife  for 
their  lives,  and  then  to  the  use  of  all  or  any  of  the  children,  &c.,  as 
the  husband  and  wife  should  by  deed  or  writing,  executed  as  re- 
quired by  the  settlement,  with  or  without  power  of  revocation  and 
new  appointment,  appoint,  and  in  default  of  such  appointment,  then 
as  the  survivor  should  by  any  such  deed  or  writing,  or  by  will 
executed  in  manner  thereby  required,  appoint;  and  in  default  of 
such  appointment,  jointly  or  severally,  to  certain  uses.  The  hus- 
band and  wife  appointed  the  estate  to  one  of  their  sons  in  fee,  with 
the  reservation  of  a  joint  power  of  revocation  and  new  appointment 
amongst  their  children.  The  husband  and  wife  afterwards  revoked 
the  uses  of  the  latter  deed,  but  made  no  new  appointment.  The 
husband,  who  had  survived  his  wife,  by  his  will,  imder  the  power  in 
the  original  settlement,  appointed  the  estate  once  more  to  the  same 
son  in  fee.  And  it  was  held  that  the  will  was  a  due  execution  of 
the  power  in  the  original  settlement  to  the  survivor  of  the  husband 
and  wife.  The  opinion  of  the  Court  was  delivered  by  Mr.  Baron 
Alderson.  They  thought,  he  said,  after  much  consideration,  the  case 
of  Ward  V.  Lenthal  did  not  govern  the  present  question.  There  the 
uses  originally  limited  by  the  settlement  were  revoked  by  the  power, 
but  with  only  a  power  of  revocation  reserved,  and  it  was  unnecessary, 
the  learned  Judge  observed,  to  say  what  would  have  been  the  effect 
if  the  second  deed  had  been  simply  revoked.  Possibly  the  original 
revoked  uses  might  have  been  revived ;  but  this  was  not  done,  for  the 
deed  of  revocation  appointed  new  uses,  showing  clearly  that  the  re^ 
vocation  was  not  to  revive  the  old  uses ;  and  the  new  uses  failed^ 
because  there  was  no  power  reserved  by  the  second  deed  for  that 
purpose*  But  that  was  not  the  case  here.  Here,  by  the  settlement^ 
the  power  of  appointment  was  given  to  the  husband  and  wife  jointly ; 
they  were  not  to  revoke  any  of  the  uses  of  the  settlement  at  all,  nor 
had  they  done  so.     Having  made  the  joint  appointment,  they  re- 

(u)  Ch.  0, 8. 4,  tfi/ra.  Sheffield  v.  Von  Doaop,  7  Hare,  42. 

{x)  Montagu  o.  Kater,  8  Bxcheq.  507 ; 
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Yoked  it  Bimply.  In  bo  doing  they  restored  the  original  settlement 
entirely.  The  learned  Judge  then  referred  to  the  passage  in  this 
work  distinguishing  a  primary  .power  from  a  common  power  of  revo- 
cation^  and  added  that  the  Court  thought  this  distinction  between 
their  case  and  that  of  Ward  t;.  Lenthal  decided  the  question  in 
favour  of  the  appointee  under  the  wilL  By  the  execution  of  the 
joint  power,  the  estate  was  limited  to  the  appointee  in  fee;  the  revo- 
cation of  that  appointment  reyived  the  original  power  of  joint  ap- 
pointment, and  with  it  the  dependent  power  of  appointment  by 
the  suryivor  in  case  of  default.  The  case  then  stood  exactly  as  if 
the  first  joint  appointment  had  never  been  made;  then,  if  so,  the  sub- 
sequent non-exercise  of  that  existing  joint  power  of  appointment 
was  clearly  a  default  in  executing  such  joint  power,  and  in  that 
event  the  power  came  to  the  survivor,  and  which  power  he  had  duly 
exercised.  The  Court  thought  that,  if  even  an  intention  could  be 
collected  from  the  reservation  in  the  joint  appointment  of  a  joint 
power  of  revocation,  and  new  appointment  only,  to  exclude  the  sur- 
vivor, still  the  settlement  gave  them  the  power  to  do  this,  and  this 
point  therefore  failed. 

38.  This  case  was  the  subject  of  much  comment  in  a  later  case 
before  Vice-Chancellor  Eandersley  (y);  he  thought  the  case  in  the 
Exchequer  well  decided,  because  there  were  two  distinct  powers, 
one  the  joint  one,  and  the  other  the  power  to  the  survivor;  and  the 
husband  and  wife  having,  when  they  exercised  their  joint  power  of 
appointment,  reserved  to  themselves  not  only  a  joint  power  of  revo- 
cation, but  also  a  new  power  of  appointment,  when  they  exercised 
their  power  of  revocation,  their  new  joint  power  of  appointment  still 
continued  to  subsist,  and  they  might  have  executed  it  at  any  time 
thereafter :  it  thus  became  substituted  for  their  original  joint  power 
of  appointment  in  the  settlement,  but  of  course  not  for  the  other 
power  of  appointment  in  the  settlement  which  was  given  to  the  sur^ 
vivoTy  and  the  lands  then  stood  in  effect  limited  thus :  to  such  uses 
as  the  husband  and  wife  should  jointly  appoint,  under  their  new  joint 
power,  and  in  default,  &c.  to  such  uses  as  the  survivor  of  them 
should  appoint,  and  in  default,  &c.  to  the  uses  declared  by  the 
settlement,  so  that  as  they  never  afterwards  exercised  their  joint 
power,  upon  the  death  of  the  wife  the  power  to  the  survivor  came  into 
operation,  and  was  well  exercised  by  the  surviving  husband  (z). 

39.  But  the  learned  Vice-Chancellor  thought  that  the  grounds 
for  the  decision  in  Montagu  w.  Kater  were  untenable,  and  that 
there  was  no  foundation  for  the  assmnption  that  the  exercise  of  the 
joint  power  of  revocation  had  the  effect  of  restoring  the  old  joint 
power  of  appointment,  when  the  parties  had  expressly  reserved  to 

(y)  ETaos  v.  Saanden,  1  Drew.  415 ;         (2;)  1  Brow.  677, 678. 
Evans  v.  EYaiu,  id.  664. 
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themselves  a  new  joint  power  of  appointment.  In  truth  it  was  al- 
together unnecessary  to  resort  to  this  assumption^  in  order  to  arrive 
at  the  decision  in  Montagu  ©.  Kater.  The  question  in  controversy 
was  not  whether  the  old  joint  power  created  by  the  original  settle- 
ment was  restored  or  subsisting^  but  whether  the  other  power  of 
appointment  given  by  that  settlement  to  the  survivor  of  the  husband 
and  wife  was  restored  or  subsisting.  And  for  the  decision  of  that 
question  it  was  immaterial  whether  the  old  joint  power  was  8ub8is^- 
ing  or  not  (a). 

40.  The  case  of  Montagu  v.  Kater  was  no  doubt  rightly  decided. 
As  regards  a  joint  power  of  disposition^  it  certainly  was  wholly  im- 
material whether  the  original  joint  power  was  revived  or  not  after 
the  joint  revocation,  as  the  parties  had  still  a  new  joint  power  of  ap- 
pointment ;  but  the  Court  of  Exchequer  decided  that  all  the  original 
uses,  including  the  several  powers  of  appointment,  were  restored. 
It  seems  diflScult  to  sustain  the  Vice-Chancellor's  view  of  that  case. 
Upon  the  execution  of  the  appointment  to  the  son  in  fee,  the  parties 
reserved  only  a  joint  power  of  revocation  and  new  appointment. 
Now  this  appointment  under  the  original  joint  power  defeated  all 
the  uses  limited  in  default  of  the  execution  of  that  power.     It  was  a 
full  execution  of  the  power,  and  defeated  the  power  to  the  survivor, 
as  no  doubt  the  parties  intended,  as  well  as  the  uses  in  default  of 
any  appointment.     If  the  view  of  the  Vice-Chancellor  were  to  pre- 
vail, the  new  settlement  in  form  would  remain  thus :  To  the  children 
as  the  survivor  of  the  husband  and  wife  should  appoint.     And  in 
default  of  such  appointment  to  the  son  (the  appointee),  in  fee  with 
a  joint  power   of  revocation  and   new  appointment  amongst  the 
children.     This  would  be  a  surprise  upon  the  parties.     Did  they 
mean  that  the  survivor  should  have  power  to  defeat  the  joint  ap- 
pointment ?  But  when  the  deed  of  appointment  was  wholly  revoked, 
and  no  new  uses  declared,  and  thereupon,  as  the  Court  of  Exchequer 
held,  the  original  uses  (including  the  two  powers)  revived,  no  doubt 
the  intention  of  the  parties  was  carried  into  effect,  and  the  decision 
did  not  contravene  the  rule  in  Ward  v.  Lenthal,  which  if  it  cannot 
be  overruled  ought  not  to  be  carried  further.     It  will  be  observed, 
that  in  the  appointment  in  the  Exchequer  case  the  power  reserved 
was  to  revoke  and  limit  new  uses.     The  case  originally  considered  in 
this  work  was  where  a  power  to  revoke  simply  was  reserved,  but 
the  additional  power  to  limit  new  uses  aided  the  rule  as  established 
by  the  Exchequer,  which  appears  to  be,  that  where  an  appointment 
under  a  primary  power  in  a  settlement  with  uses  limited  in  default 
of  appointment  reserves  a  power  of  revocation  and  new  appoint- 
ment, and  there  is  a  subsequent  revocation  of  the  appointment,  the 

(a)  1  Drew.  676, 676. 
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original  nses,  including  the  power  of  appointment^  are  restored. 
And  the  decision  would  probably  have  been  the  same^  had  the 
power  reserved  in  the  appointment  been  on  a  power  of  revocation. 

41.  We  may  now  consider  the  case  before  the  Vice-Chancellor. 
An  estate  was  conveyed  by  a  lady  on  her  marriage  to  uses  in  strict 
settlement^  with  remainder  to  such  uses  generally  as  she  by  deed 
or  will  should  from  time  to  time  appoint  And  in  default  of  such 
appointment^  and  subject  thereto^  to  certain  uses  over.  The  uses 
limited  previously  to  the  power  of  appointment  failed.  She  then  ap- 
pointed by  deed  to  certain  uses,  reserving  to  herself  powers  of  revo- 
cation and  new  appointment  by  deed,  and  this  ceremony  she  twice 
repeated.  She  then  by  deed  in  exercise  of  the  power  in  the  last  deed, 
and  of  all  other  powers,  revoked  all  the  uses  in  the  last  deed  contained, 
but  did  not  limit  the  estate  to  new  uses.  By  her  will,  however, 
made  several  years  afterwards,  she  appointed  the  estate  under  the 
power  in  the  original  settlement,  and  under  all  other  powers,  to  new 
uses.  It  was  not  denied  that  the  settlor  might  have  executed  the 
power  to  appoint  new  uses  by  deed  subsequently  to  the  revocation, 
but  it  was  held  that  the  new  deeds  operated  to  exhaust  the  powers 
in  the  original  settlement,  and  to  create  new  powers  requiring  new 
ceremonies,  and  that  the  original  uses  were  not  restored,  and  con- 
sequently the  will  was  inoperative. 

42.  The  grounds  of  this  decision  were,  1,  that  the  original  power 
of  appointment,  although  to  be  exercised  by  deed  or  will,  was  a  single 
power,  and  did  not  constitute  two  powers ;  2,  that  this  new  power, 
as  long  as  it  subsisted,  prevented  the  old  power  from  having  any 
existence,  and  consequently  the  latter  could  not  be  exercised  whilst 
the  former  remained  unexecuted ;  for,  3,  powers  of  revocation  and 
new  appointment  are  two  distinct  powers,  and  the  execution  of  the 
power^of  revocation  did  not  restore  the  old  power  of  appointment, 
but  left  the  donee  still  at  liberty  to  execute  the  new  power  of 
appointment,  and  the  estate  subject  to  that  power  after  the  revoca- 
tion stood  settled  to  the  original  uses  which  were  limited  after,  and 
in  default  of  the  execution  of  the  original  power ;  in  truth,  the  new 
power  came  in  substitution  of  the  old  power,  and  the  other  uses 
remuned  until  and  unless  the  new  power  was  exercised  so  as  to 
defeat  them. 

43.  The  two  cases  which  we  have  been  considering  do  not  appear 
to  clash  with  each  other,  although  the  decisions  on  them  do  not  agree. 
The  power  of  appointment  in  Montagu  v.  Kater,  although  confined 
to  children  as  its  objects,  does  not  appear  to  be  distinguishable  from 
the  general  power  of  appointment  in  Evans  v.  Evans,  as  far  as  it  bears 
upon  the  points  under  consideration.  The  point  upon  which  the 
Vice-Chancellor  differed  from  the  Court  of  Exchequer  was  the 
restoration  of  the  old  power  of  appointment  whilst  the  new  like 
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power  remained.  That  court,  he  observed,  considered  that  the  author 
had  adopted  with  approbation  Mr.  Preston's  statement  alreadjr  quoted 
in  the  text,  that  ^^  when  a  man  has  a  power  of  appointment,  and  he 
exercises  that  power  with  the  addition  of  a  power  of  revocation, 
this  power  of  revocation  is  annexed  to  the  uses  introduced  into 
the  appointment,  and  by  revoking  the  uses  contained  in  the  deed 
of  appointment  there  will  be  a  revival  of  the  original  uses,  and 
amongst  them  of  the  power  of  appointment.^  And  this  observation 
was  followed  by  a  quotation  of  the  observations  in  the  text  as  to  an 
original  general  primary  power.  The  Vice-Chancellor  pointed  out 
that  the  writer  did  not  altogether  adopt  Mr.  Preston's  proposition, 
for  the  former  showed  that,  though  true  as  applied  to  a  power  of 
revocation  reserved  in  a  deed  exercising  a  primary  power,  it  is  not 
true  as  applied  to  a  power  of  revocation  reserved  in  a  deed  exercising 
a  power  of  revocation  only  (ft). 

44.  In  the  judgment  delivered  in  the  Exchequer  it  was,  as  we  have 
seen,  observed,  that  in  Ward  r.  Lenthal,  only  a  power  of  revocation 
was  ultimately  reserved,  and  it  was  unnecessary  to  say  what  would 
have  been  the  effect  if  the  second  deed  had  been  simply  revoked. 
Possibly  the  original  revoked  uses  might  have  been  revived,  but  new 
uses  were  attempted  to  be  appointed.  It  will  be  seen  that,  in  the 
writer's  original  view,  the  effect,  even  with  the  invalid  appointment 
of  new  uses,  was  considered  to  be,' to  leave  the  original  settlement  to 
operate  discharged  of  the  power  to  revoke  it(c);  for  although  in  some 
cases,  as  before  observed,  the  question  may  arise  whether  the  original 
settlement  is  not  entirely  revoked,  yet  where  the  appointment  of  new 
uses  is  wholly  unauthorized,  or  estates  are  attempted  to  be  created 
not  within  the  power,  it  would  be  difficult  to  hold  that  the  original 
uses,  as  far  as  they  were  not  defeated,  should  not  still  take  effect. 

45.  The  Vice-Chancellor  in  his  judgment  observed,  that  in  the 
case  before  him  the  settlor,  in  exercising  the  old  power,  had  appointed 
uses  amounting  to  the  fee,  and  if  she  had  reserved  no  new  powers  of 
revocation  and  new  appointment,  it  was  obvious  that  the  old  power 
could  never  again  exist  But  she  reserved  powers  of  revocation  and 
new  appointment,  and  whatever  might  have  been  the  effect  if  she  had 
reserved  only  a  power  of  revocation  without  reserving  any  power  of 
appointment  and  even  supposing  that  in  that  case  the  exercise  of 
such  power  of  revocation  would  have  had  the  effect  of  restoring  the 
old  power  of  appointment  {though  that  might  be  questionable)^  still  the 
express  reservation  of  the  new  power  of  appointment  must  have  the 
effect  of  preventing  the  restoration  of  the  old  power  (<f).  But  it 
surely  can  hardly  be  made  a  question  that  in  the  case  put,  the  power 
being  a  primary  one,  the  effect  of  a  simple  revocation  of  the  former 

(b)  1  Drew.  67&-675.  (rf)  1  Drew.  609, 

(f )  Suproy  p.  877,  pi.  36w 
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appointments  must  be  to  restore  the  original  settlement  in  its  in- 
tegrity, and,  therefore,  with  the  original  power,  as  well  as  the  uses 
limited  in  default  of  its  execution.  And  in  a  subsequent  passage,  the 
learned  judge  himself  lays  it  down,  that  if  lands  are  settled  to  such 
uses  as  A  shall  by  deed  appoint,  and  in  default,  &c.  to  certain  speci- 
fied uses,  and  A  exercises  his  power,  and  thereby  reserves  to  himself 
only  a  power  to  revoke  the  uses  he  has  appointed  and  afterwards 
revokes,  the  effect  of  such  revocation  is  that  all  the  uses  created  by 
the  original  settlement  are  restored,  including  ii's  original  power  of 
appointment  (e). 

46.  In  the  case  before  the  Vice-Chancellor  the  first  power  over- 
rode all  the  uses,  and  was  therefore  what  we  have  termed  a  primary 
power,  and  this  power  was  exercised  with  powers  of  revocation  and 
new  appointment,  which  latter  powers  were  exercised  several  times 
with  the  reservation  of  like  powers.  The  learned  judge  considered 
that  there  was  a  clear  distinction  between  the  first  appointment  under 
the  power  and  the  subsequent  appointments,  for  the  former  was 
executed  in  exercise  of  a  primary  power,  a  power  preceding  the  uses ; 
whereas  the  other  deeds  were  in  exercise  of  powers  of  revocation  and 
new  appointment  following  the  uses ;  and  assuming  the  view  in  the 
original  text  of  this  work  to  be  correct  [in  regard  to  primary  powers], 
if  there  had  been  a  power  of  revocation  only  in  the  second  deed,  the 
exercise  of  that  power  could  not  revive  the  original  power  (/)•  But 
this  distinction  can  hardly  be  maintained.  The  impression  of  the 
author  is,  that  where  the  original  power  is  a  primary  one,  and  new 
uses  introduced  under  appointments,  whether  immediately  under  tha 
deed  creating  the  power  or  under  powers  of  revocation  and  new 
appointment  in  previous  appointments,  are  removed  by  the  operation 
of  a  revocation,  so  that  the  original  uses  are  restored,  the  primary 
power  is  restored  with  them,  for  the  point  of  inquiry  is  the  creation 
of  the  original  power — if  it  be  a  primary  power  it  will  in  the  case 
put  be  restored,  although  the  restoration  is  effected  by  a  revocation 
under  a  power  reserved  in  an  appointment, — ^if  it  be  a  power  to  revoke 
originally,  and  that  power  be  executed  with  power  of  revocation,  and 
the  latter  power  be  exercised,  the  settlement  is  restored,  but  without 
the  power  of  revocation.  This  view  seems  to  reconcile  the  cases,  and 
would  leave  the  doctrine  on  as  satisfactory  a  footing  as  it  probably 
can  be  placed,  having  regard  to  the  early  decisions, 

47.  Since  the  abdve  observations  were  written,  the  decision  of  the 
Vice-Chancellor  has  been  over-ruled  (^r),  and  the  power  in  the  original 
settlement  to  appoint  by  will  has  been  held  to  have  remained  capable 
of  being  exercised,  notwithstanding  the  execution  of  the  subsequent 
appointments  and  revocations.     Lord  J.  Knight  Bruce  held  that  a 

{e\  1  Drew.  676.  (^)  6  De  Oe.  Mac.  k.  Gor.  654. 

(/)  1  Drew.  437,  48S.  678,  670.  681. 683. 
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power  of  appointment  by  deed  in  the  original  settlor  nnder  the 
several  appointments  was  not  inconsistent  with  her  retaining  her 
original  power  to  appoint  by  will ;  and  her  power  to  appoint  by  deed, 
which  she  was  not  bound  to  execute,  did  not,  in  his  opinion,  mei^e, 
extinguish,  or  abolish  the  power  to  appoint  by  will  contained  in  the 
original  settlement.  If  the  lady,  he  added,  had  executed  but  one 
appointment  by  deed;  merely  creating  a  power  in  herself  to  appoint 
the  fee  by  a  writing  sealed  and  delivered  by  her  in  the  presence  of 
and  attested  by  two  witnesses,  or  only  conferring  a  life  estate  or  an 
estate  tail  upon  some  stranger  (I),  he  was  persuaded  that  she  might 
afterwards  have  effectually  made  a  will  in  exercise  of  the  power  of 
testamentary  appointment  subject  to  be  wholly  or  partially  defeated 
by  her  execution  of  the  power  created  by  the  deed,  and  subject  to 
the  life  estate  or  estate  tail,  if  any,  created  by  it  And  the  learned 
judge  further  held  that  a  power  exercised  revocably,  and  the  revocable 
appointment  revoked  without  having  been  acted  upon,  is  generally, 
if  not  universally,  in  the  same  force  and  exerciseable  in  the  same 
manner  as  if  the  revoked  appointment  had  not  existed.  Both  the 
Lord  Justices  thought  Montagu  v.  Kater  well  decided.  Lord  Justice 
Tumerelaborately reviewed  the  Vice-Chancellor'selaborate  judgment 
He  agreed  with  him — 1.  That  the  power  in  the  original  settlement 
was  a  single  power,  to  be  executed  in  one  or  other  of  the  two  different 
modes  pointed  out.  2.  That  powers  of  revocation  and  new  appointment 
are  separate  and  distinct  powers,  capable  of  being  executed  as  such. 
3.  That  where,  under  the  exercise  of  a  general  power  of  appointment,  a 
power  of  revocation  and  of  new  appointment  is  reserved,  the  power  of 
appointment  so  reserved  is  a  new  power,  and  cannot  be  held  to  be  the 
old  power  which  has  been  already  exercised.  4.  In  part  also  he  agreed 
with  the  Vice-Chancellor,  that  there  may  be  a  difference  between 
cases  in  which  a  general  power  of  appointment  being  exercised,  a 
power  of  revocation  only  is  reserved,  and  cases  in  which,  upon  the 
exercise  of  such  a  general  power,  a  power  of  revocation  and  new 
appointment  is  reserved,  and  that  there  may  also  be  a  difference  in 
the  effect  of  the  power  of  revocation  only  being  exercised.  But  he 
disagreed  with  the  conclusion  which  the  Vice-Chancellor  had  drawn, 
that  where  a  power  of  revocation  and  new  appointment  is  reserved,  the 
creation  and  revocation  of  the  new  power  of  appointment  prevented 
the  restoration  of  the  original  power :  he  thought  that  the  original 
power  of  appointment  had  not  come  to  an  end.  There  was  no 
decision  to  maintain  the  contrary  view.  The  original  power  had  not 
been  exhausted  by  a  power  to  appoint  new  uses,  nor  had  there  been 
any  destruction  of  it,  for  a  power  to  appoint  by  deed  only  could  not 
operate  to  destroy  the  original  power  to  appoint  by  deed  or  will. 

(I)  ThiB  is  an  instance  of  a  partial  execution  of  the  power. 
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The  powers  might  co-^xist  in  the  same  person,  or,  if  die  original 
power  is  to  be  aiFected  by  the  creation  of  the  power  to  appoint  by 
deed,  it  should  be  taken  merely  as  a  substitution  of  the  power  which 
it  purports  to  replace,  viz.,  the  power  to  appoint  by  deed.  The 
question  whether  the  original  power  was  exiiausted  by  the  power  to 
appoint  new  uses  might  be  tested  thus :  Suppose  the  settlor,  in  the 
exercise  of  her  original  power,  had  merely  appointed  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  had  made  no  further  appoint- 
ment: whatever  might  have  been  said  as  to  the  destruction  of  her 
original  power  by  the  creation  of  the  new  powers,  surely  it  could  not 
have  been  said  that  she  had  exhausted  her  power,  for  no  uses  would 
have  been  limited  under  it.  In  the  result  of  all  the  instruments, 
the  settlor  had  in  effect  created  only  a  power  to  appoint  by  deed,  and 
that  did  not  exhaust  or  destroy  the  power  to  appoint  by  will. 

48.  The  learned  Judge  admitted  that  cases  might  be  put  in  which 
the  intention  to  substitute  a  new  power  for  the  original  power 
would  be  manifest.  Suppose,  for  instance,  a  power  to  appoint  by 
deed  only,  requiring  that  the  deed  should  be  attested  by  two  wit- 
nesses, and  a  new  power  to  be  created  to  appoint  by  deed  attested 
by  three  witnesses :  there  would,  he  apprehended,  be  little,  if  any, 
doubt  that  the  latter  power  would  be  taken  to  be  in  substitution  of 
the  former,  and  that  the  former  could  not  be  exercised  whilst  the 
latter  was  subsisting.  This  would  lead  to  a  separate  consideration, 
and  the  difficulty  of  deciding  it  would  be  increased  by  the  22  &  23 
Yict.  c.  35,  s.  12.  One  of  ^e  learned  Judges  in  the  Appeal  Court 
observed  that  the  case  in  the  Exchequer  could  not  be  said  to  be 
exactly  in  point  with  the  case  before  them.  Whilst  they  approved 
of  the  decision,  they  appear  to  have  adopted  the  Vice-Chancellor's 
objections  to  the  grounds  upon  which  it  was  decided. 

49.  This  left  the  rule  of  law  in  a  somewhat  unsatisfactory  state. 
I  have  followed  the  decisions  as  they  were  pronounced,  for  the 
benefit  of  the  student,  but  all  doubt  as  to  the  true  rule  has  been 
removed  by  the  affirmance  in  the  House  of  Lords  of  the  deci- 
sion of  the  Lords  Justices  (A) :  it  was  treated  as  establishing 
a  principle.  The  question  was,  what  was  the  effect  of  succes-* 
sive  executions  of  a  power  upon  the  original  power  and  uses  in  a 
settlement  where  new  powers  were  reserved  upon  every  execution, 
and  where  ultimately  there  was  revocation  only,  and  no  limitation  of 
new  uses.  It  was  admitted  at  the  Bar  that  if  an  original  power  of 
appointment  was  executed,  with  a  power  of  revocation  only,  and  then 
the  appointment  was  revoked,  the  original  power  and  uses  were 
revived.  This  could  not  be  disputed.  But  it  was  insisted,  that  where 
a  power  of  revocation  and  new  appointment  was  reserved  in  the 

(A)  February  1861,  MS.     ^  ^*^  -^/t^3  . 
B  B 


S8B  JOINTURING  A  CONTIKUIKG  POWER.  [CH.  7.  8. 9. 

instrument  executing  the  power,  that  puts  an  end  to  the  original  power 
— the  two  powers  cannot  co-exist — ^and  the  new  powers  only  remain. 
It  was  held  by  the  House,  that  as  the  first  appointment,  when  re- 
voked and  new  uses  appointed,  did  not  put  an  end  to  the  original 
settlement,  for  the  new  settlement  was  with  a  power  of  revocation 
and  new  appointment,  so  the  successive  revocations  and  new  appoint- 
ments had  not  that  operation :  every  new  appointment  revoked  the 
preceding  one ;  and  when,  therefore,  the  last  appointment  was  revoked 
and  no  new  uses  declared,  the  uses  ofthe  original  settlement  including 
the  powers  were  restored,  subject  to  the  lady's  exercise  of  her  new 
power  of  appointment  by  deed.  So  that  after  the  last  revocation  she 
had  her  original  powers  under  the  original  settlement  by  deed  or  will, 
or  she  had  her  original  power  by  will  and  her  new  power  by  deed,  it 
mattered  not  which,  although  the  powers  by  deed  might  co-exist,  as 
had  been  determined  in  regard  to  old  and  new  powers  of  sale  and 
exchange  under  an  old  and  a  new  settlement.  If  you  go  through 
the  chain  of  deeds  link  by  link,  you  will  find  that  if  there  were  a 
dozen  of  such  deeds,  the  result  would  be  the  same  as  in  the  case  of 
one  appointment  and  then  a  revocation,  the  number  having  no 
influence  on  the  true  rule,  which  is,  that  when  you  remove  by 
revocation  under  such  powers  new  limitations,  which  for  the  time 
defeated  wholly  or  partially  the  original  settlement,  the  latter  is 
relieved  from  the  operation  of  the  uses  revoked.  It  was  held  to  be 
unimportant  that  the  power  might  be  deemed  a  single  one,  as  it  might 
have  been  executed  by  deed  or  will.  A  hope  was  expressed  that  this 
decision  would  remove  all  difficulty  about  Ward  v.  Lenthal.  And 
one  of  the  law  lords  considered  Montagu  and  Ksiter  as  a  great 
authority,  and  entirely  agreed  with  it,  and  also  with  the  grounds 
upon  which  it  was  decided.  He  could  see  no  real  difference  between 
the  cases,  for  the  joint  power  of  appointment  in  that  case  was  equal 
to  the  separate  powers  in  this  case,  and  the  same  operation  must  be 
given  to  the  separate  power  in  the  one  case,  as  to  the  joint  power 
in  the  other. 

50.  There  are  other  cases  in  which  a  power  of  revocation  only, 
reserved  in  an  instrument  executing  a  power,  would,  it  is  apprehended, 
by  its  exercise  revive  the  original  power — a  power  of  jointuring  for 
example^  which  in  its  nature  is  a  continuing  power:  it  can  only 
operate  to  vest  an  estate  in  enjoyment  once,  however  frequently  it 
may  be  exercised.  If  a  man  marry  six  wives  in  succession,  and 
exercise  the  jwwer  in  favour  of  every  one  of  them,  yet  one  only  can 
take  under  iJie  appointment.  Therefore  if  a  power  of  jointuring 
should  be  exercised  with  a  power  of  revocation  simply,  it  would  seem 
that  the  original  power  might  again  be  exercised,  and  would  not  be 
held  to  be  exhausted  or  destroyed  by  a  previous  appointment  and 
subsequent  revocation  of  that  appointment. 
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51.  This  seems  to  be  the  very  point  decided  in  Fowler  v.  North. 
There  was,  1,  a  power  to  jointure;  2,  a  jointure  made  with  a  power 
of  revocation ;  3,  a  revocation ;  and  4,  a  new  jointure ;  and  this  was 
held  good,  as  such  a  power  may  (with  power  of  revocation,  and  with- 
out any  power  to  limit  new  uses)  be  executed  toties  quoties.  And  it 
has  been  decided  that  an  appointment  of  a  money  fund  amongst 
children,  under  the  usual  power  in  settlements,  reserving  a  power  of 
revocation  only,  did  not  prevent  a  new  appointment  (i). 

52.  Here  we  must  be  careful  to  distinguish  the  case  of  Atwaters 
andBirt(A).  There  it  was  declared,  that  upon  the  revocation  the 
uses  should  cease,  and  the  estate  should  remain  to  the  use  of  the 
settlor  and  his  heirs ;  and  it  was  held,  that  after  revocation  he  could 
not  limit  new  uses  out  of  the  old  seisin,  as  no  one  was  seised  to  his 
use,  and  therefore  no  use  could  arise.  No  one  can  doubt  the  pro- 
priety of  this  determinations  by  the  very  terms  of  the  settlement  the 
seisin  was  exhausted  in  serving  the  use  in  fee,  limited  to  the  settlor, 
and  consequently  no  use  could  be  raised,  except  by  an  original  con-« 
veyance.  Whenever,  therefore,  it  is  declared,  that  upon  the  revo- 
cation the  estate  shaU  remain  to  the  settlor  in  fee,  it  cannot  be 
contended  that  he  has  a  power  to  limit  new  uses. 

53.  It  remains  to  observe  that  a  wiU  is  in  its  own  nature  always 
revocable,  and  therefore  where  the  power  is  executed  by  will, 
an  express  power  of  revocation  need  not  be  inserted,  but  it  may  be 
revoked,  and  the  original  power  re-executed  toties  quoties. 

54.  The  result  of  the  authorities  as  to  deeds  (and  the  like  observa- 
tions apply  to  other  instruments  inter  vivos)  executing  instruments 
appears  to  be, 

1st.  That  in  a  deed  executing  a  power,  a  power  of  revocation  and 
new  appointment  may  be  reserved,  although  not  expressly  authorised 
by  the  deed  creating  the  power  (/);  and  that  such  powers  may  be 
reserved  toties  quoties  (m). 

2d.  That  where  an  appointment  under  a  power  is  made  by  deed, 
it  cannot  be  revoked  unless  an  express  power  be  reserved  in  the  deed 
by  which  the  power  is  executed :  a  revocation  will  not  be  authorised 
by  a  general  prospective  power  in  the  deed  crediting  the  first 
power  (w). 

3d.  That  although  in  the  original  settlement  a  power  of  revocation 
only  be  reserved,  yet  a  power  to  limit  new  uses  is  implied,  and  may 
be  executed  accordingly  (0),  unless  a  contrary  intention  can   be 

(c)  Sheffield  v.  Von  Donop,  7  Hare,  42.  case,  ubi  sup, 

(k)  Cro  Bliz.  856.  (n)  Hele  and  Bond,  Prcc.  Cha.  474. 

(Z)  Adams  v.  Adams,    Cowp.  051;  see  (0)  Fowler  v.  North,  3  Keb.  7;   Anon. 

Diggr8*8  case,  1  Rep.  173  b.  1    Cba.   Ga.   242 ;   2  Cha.  Ca.  46,  citing 

(m)  Becket'8  case,  Lane,  118  ;  Hele  and  Witham  v.  Bland;  see  3  Swanst.  276. 
Bond,   Prec.    Cha.   474;     A  pp.    Digges's 
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collected  from  the  whole  settlement  (/>),  or  the  estate  is  expressly 
limited  to  other  uses  (y).     But, 

4th.  That  erery  power  reserved  in  a  deed  executing  a  power  will 
be  strictly  construed,  and  therefore  a  mere  power  of  revocation  in 
such  a  deed  will  not  authorise  a  limitation  of  new  uses  (r),  although 
the  effect  of  a  simple  revocation  may  be  considered  in  general  to  be 
to  restore  the  original  uses  and  powers,  according  to  the  cases  of 
Montagu  v,  Kater,  and  Evans  v.  Saunders,  which  have  already  been 
fully  considered. 

5^.  Where  in  a  strict  settlement  of  real  estate,  with  powers  of 
leasing  and  sale  and  exchange,  there  was  a  power  for  the  husband 
and  wife,  or  for  him  in  certain  contingencies,  to  revoke  the  uses  and 
to  appoint  new  ones,  and  upon  an  agreement  for  a  separation  the 
joint  power  was  exercised,  and  the  uses  revoked  and  new  uses  were 
created  in  favour  of  the  husband,  his  heirs,  appointees,*and  assigns ; 
and  it  was  provided  that  in  certain  events  the  deed,  and  every  clause, 
article  and  thing  therein  contained,  should  be  void,  and  that  a  certain 
fine  should  operate   to  corroborate  and  confirm  certain  provisions 
made  for  the  wife,  and  also  to  corroborate  and  confirm  the  several 
other  estates  and  interests  of  or  in  ihe  estates  subsisting  or  in  force 
before  the  execution  of  the  deed :  the  events  happened  upon  which 
the  last  deed  was  to  become  void,  and  afterwards  the  husband  and 
wife,  by  another  joint  appointment,  revoked  the  uses  of  the  or^nal 
settlement,  and  again  appointed  the  estates  to  the  use  of  the  husband, 
his  heirs,  appointees,  and  assigns.     It  was  held  that  by  the  direction 
in  the  second  deed  all  the  uses  were  restored,  although  the  expression 
was  that  the  estates  and  interests  should  be  confirmed,  and  a  power 
of  revocation,  it  was  said,  was  neither  an  estate  nor  an  interest.     The 
deed  was  to  become  void,  and  it  could  not  be  doubted  that  the  powers 
of  leasing  and  the  like,  in  the  original  settlement,  were  intended  to 
be  and  were  actually  restored,  and  no  intention  could  be  ediected  to 
exclude  the  joint  power  of  appointment  in  particular  (^). 

56.  Upon  the  authority  of  Wall  and  Thurbome  (#)  an  opinion  has 
prevailed,  that  a  power  of  revocation  cannot  be  annexed  to  a  power 
simply  collateral.  The  wife,  according  to  the  report,  had  a  power 
under  her  husband's  will  to  appoint  an  estate  amongst  her  daughters, 
and  she  executed  the  power  with  power  of  revocation,  but  never 
actually  revoked  the  settiement.  The  book  says,  *'  as  to  the  power 
of  revocation,  the  case  may  be  eased  of  that,  for  it  was  only  an 
authority  in  the  wife ;  and  that  being  once  executed,  she  coiJd  not 
reserve  such  power  to  herself."     This  it  seems  was  only  the  argu- 


(/>)  Anon.  Str.  584. 

(9)  Atwaters  v.  Birt,  Cro.  Eliz.  So6. 

(r;  Ward  v.  Lintlial,  I  Sid.  343. 


(«)  Lord  Langford  r.  Little,  2  Jo.  &  Lat. 
613. 

(0  1  Vem.  3^.  414. 
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meQt  of  counsel,  for  the  widow  was  tenant  for  life,  and  had  a  power 
to  appoint  by  deed  or  will  (u).  The  point  therefore  did  not  arise ;  but  it 
may  perhaps  safely  be  considered  that  such  a  power  may  be  reserved 
upon  the  execution  of  even  a  power  simply  collateral,  unless  the 
nature  of  the  power  itself  shows  that  an  absolute  irrevocable  ap- 
pointment was  intended. 

57.  In  re  Austin,  on  a  petition,  the  Vicc-Chancellor  observed  that 
this  point  had  been  long  overruled :  it  was  now  decided  that  those 
who  can  make  an  absolute  appointment  can  also  make  a  qualified 
one  {x). 

58.  But  a  power  may  be  so  framed  as  to  show  that  an  irrevocable 
appointment  is  intended  so  as  to  exclude  the  right  to  reserve  a  power 
of  revocation  (y).  It  has  been  said  that  if  the  instrument  creating 
the  power  fixes  the  day  when  it  must  be  executed,  it  seems  imposi- 
sible  to  doubt  that  revocation  would  be  excluded,  because  there 
could  be  nothing  more  contrary  to  the  constitution  of  the  power  than 
such  an  execution  of  it.  In  like  manner  there  was  no  doubt  that  if 
a  power  is  directed  to  be  executed  on  or  before  a  given  day,  a  clause 
of  revocation  may  be  inserted ;  but  then  it  can  only  enable  the  new 
appointment  under  it  to  be  made  on  or  before  the  given  day,  that  is, 
the  whole  execution  must  be  within  the  limits  prescribed.  But  the 
learned  Judge  added,  that  although  he  held  these  positions  to  be  clear, 
he  was  not  aware  that  there  had  ever  been  a  decision  upon  the  case 
he  was  supposing  {z).  It  seems  impossible  to  lay  down  any  such 
general  rules.  The  exclusion  of  the  power  of  revocation  must 
depend  upon  the  intention  of  the  particular  instrument. 

59.  If  a  power  require  the  deed  of  revocation  and  limitation  of 
new  uses  to  contaiu  a  power  to  revoke  by  deed,  yet  upon  the  execu- 
tion of  such  reserved  power  of  revocation,  the  donee  need  not  reserve 
another  power  to  revoke  (a). 

60.  In  the  case  of  Young  v.  Cottle  (&),  a  man  entitled  to  the  office 
of  Registrar  of  the  Prerogative  Court  of  Canterbury,  for  the  lives  of 
himself  and  another  person,  who  was  a  trustee  for  him,  by  deed 
appointed  who  should  be  Registrar  after  his  death,  and  directed  how 
the  profits  should  be  applied.  By  a  later  deed  he  made  a  different 
appointment.  The  first  deed  contained  no  power  of  revocation  ;  but 
Lord  Chancellor  Cowper  held,  that  it  was  only  an  authority,  and 
therefore  clearly  countermandable  by  the  second,  and  it  was  no  more 
than  if  one  should  appoint  liis  bailiff  of  his  manor  to  pay  one  moiety 
of  the  profits  to  A^  and  the  other  moiety  to  i?,  which  is  counter- 

(tt)  Raithby's  n.  to  p.  414.  Kee,  166, 167. 

(x)  27  July  1823.  (a)  PhUlips  v,  Phipps,  V.C.,  M.T.  1818, 

(y)  Piper  r.  Piper,  3  Myl.  &  Kee,  159;  MS. 
Alexander  p.  Young,  6  Hare,  393.  {b)  1  P.  Wins.  101. 

(z)  Per  Lord   Brougham,  C.  3  Myl.  Sc 
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itiandable  at  pleasure.  It  should  seem  that  the  first  mstrument, 
although  in  the  shape  of  a  deed,  was  in  its  nature  testamentary.  It 
was  too  an  original  instrument  which  the  Court  conridered  counter- 
mandable,  and  not  am  instrument  executed  under  a  power. 

61.  In  the  case  of  Perrot  v.  Perrot  (c),  a  bond  was  given  to  pay 
1,000  /.,  to  such  person  or  persons  as  a  woman  by  deed  or  will  should 
appoint.  An  appointment  was  made  by  deed,  without  reserving  a 
power  of  revocation,  and  a  question  arose  whether  it  could  be  re- 
Toked.  To  show  that  it  was  not  revocable  some  cases  on  voluntary 
settlements  were  cited,  and  it  was  said  that  it  could  make  no  differ- 
ence in  principle,  whether  the  appointment  were  made  out  of  the 
party's  own  estate  or  out  of  the  estate  of  another;  but  Lord 
EUenborough  obserred,  that  there  is  this .  difference,  at  least,  tliat 
where  a  power  of  appointment  is  given  to  be  executed  by  deed  or 
will,  as  if  done  by  will,  it  would  be  revocable  by  a  subsequent  will, 
it  fumi^es  some  ground  for  arguing,  that  the  person  who  created 
the  power  meant  to  give  the  same  power  of  revocation  to  the  person 
who  was  to  execute  it,  whether  it  was  first  executed  by  deed  or  by 
wiU ;  for  alterations,  by  death  or  otherwise,  amongst  the  subjects  of 
appointment,  might  equally  render  it  necessary  or  expedient.  At 
the  end  of  the  argument  the  Chief  Justice  said,  that  the  power  was 
ambulatory  during  the  life  of  the  person  who  was  to  execute  it :  it 
was  only  required  to  be  executed  in  form,  by  deed  or  will.  He  had 
no  difficulty  therefore  in  saying,  that  it  might  have  been  executed 
toties  quoties  by  the  one  way  or  the  other  during  the  life  of  the  donee 
of  the  power.  In  delivering  judgment,  the  learned  Judge  said  that 
the  Court  expressed  its  opinion  at  the  time,  that  it  was  no  part  of 
the  original  plan  that  an  appointment  once  made  should  be  irre- 
Tocable — as  was  obvious  from  the  alternative  power  of  appointing  by 
will,  which  must  be  revocable,  as  well  as  by  deed — and  the  appointment 
did  not  necessarily  toork  a  transmutation  of  property  as  an  appointment 
of  land  does. 

62.  It  was  not,  however,  necessary  to  decide  this  point.  The 
decisions  as  to  the  necessity  of  reserving  a  power  of  revocation  in 
order  to  authorize  a  party  to  revoke  an  appointment  by  deed,  have 
always  been  considered  to  apply  to  personal  as  well  as  real  estate. 
An  appointment  of  real  estate  by  deed,  without  reserving  a  power 
of  revocation,  under  a  power  to  appoint  by  deed  or  will,  is  as 
obnoxious  to  the  argument  upon  the  intention  of  the  person  creating 
the  power  as  a  similar  appointment  of  personalty  ;  and  although  an 
appointment  of  personalty  does  not  necessarily  work  a  transmuta- 
tion of  property,  neither  in  many  cases  does  an  appointment  of  real 
estate  have  that  operation ;  for  example,  in  the  numerous  instances 

(r)  14  Bust,  423w 
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where  the  legal  fee  is  in  a  trustee^  and  the  appointment  is  only  to 
operate  on  the  equitable  estate ;  nor  does  an  appointment  ever  so 
operate  in  the  case  of.  leasehold  estates.     Indeed^  even  as  to  real 

I  estate  before  the  Statute  of  Uses,  in  no  instance  did  the  execution 

of*  a  power  operate  as  a  transmutation  of  possession.  Since  the 
statute  the  possession  is  imbued  with  the  quality,  form^  and  con- 
dition of  the  use,  and  the  property  and  quality  of  the  use,  as  ab- 
stracted from  the  possession,  still  remain.  Therefore,  although  ^n 
execution  of  a  power  over  real  estate  may  now  work  a  transmuta- 
tion of  possession,  yet  the  estate  so  created  might  be  revoked  after 

S  the  statute,  if  the  use  would  have  been  subject  to  revocation  before 

the  statute ;  but,  as  in  the  case  under  consideration,  the  use  could 
not  have  been  revoked  before  the  statute,  it  cannot  be  revoked  since. 
This,  and  not  the  change  of  possession,  appears  to  be  the  true  reason 
why  a  power  over  real  estate  executed  by  deed  cannot  be  revoked, 
unless  a  power  to  revoke  be  reserved  by  the  deed  executing  the  power. 
The  analogy,  therefore,  between  powers  over  real,  and  powers  over 
personal  estate,  cannot,  it  should  seem,  be  destroyed  upon  the  above 
principle ;  and  it  is  not,  perhaps,  at  tliis  day,  possible  to  contend 
that  an  appointment  by  deed  is  revocable,  because  the  donee  might 
have  i^Dpointed  by  will,  which  would  have  been  revocable. 

63.  An  actual  settlement  of  personal  property  will  not  be  deemed 
testamentary,  so  as  to  subject  the  settlement  to  legacy  duty,  because 
a  power  of  revocation  is  reserved  (</). 

64.  In  Piper  v.  Piper  («),  a  man  having  a  power  to  appoint  a.  fund 
under  a  will,  was,  upon  a  bill  filed,  ordered  to  make  an  appointment 
within  a  time  limited.  He  made  an  appointment  within  the  period, 
but  reserved  a  power  of  revocation,  which  was  considered  an  evasion 
of  the  orders  but  the  Gourt,  instead  of  correcting  the  evil  by  striking 
out  the  power,  treated  the  execution  altogether  as  a  nullity.  It  would 
be  difficult  to  support  the  decrnon.  The  Lord  Chancellor,  in  affinn- 
ing  the  decree  at  the  Bolls,  observed,  that  the  Court  said,  "  You  shall 
appoint  within  a  given  time,  otherwise  your  children  take  absolutely." 
He  did  what  was  tantamount  to  saying  "I  do  not  appoint  within 
that  time,  but  shall  do  some  day  or  other  before  I  die."  But  we  may 
observe,  that  the  appointment  had  an  immediate  operation*  The 
appointment  was  not  deferred  to  a  future  day;  but  the  right  was 
reserved  at  a  future  day  to  revoke  it.  The  whole  would  have  been 
set  right  by  merely  expunging  the  power  of  revocation. 

We  shall  have  occasion  in  another  place  to  consider  what  condi- 
tions may  be  annexed  to  estates  limited  under  particular  powers. 

{d)  TompBon  v.  Browne,  8  Myl.  &  Kee.      c.  59. 
I  39;  see  S  &  9  Viet.  c.  76;  16  &  17  Vict.  (<?)  3  Myh&  Kee.  169^ 
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CHAPTER  VIIL 

OF   THE   ESTATES   WHICH  MAY  BE   CHEATED  UNDER  FOWERS 

OP  APPOINTMENT. 


*In  treating  of  this  important  branch  of  our  subject,  we  may 
consider:  1.  What  estates  may  be  created  in  point  of  perpetuity. 
2.  The  construction  of  powers  in  general.  3.  Where  an  exclusive 
appointment  is  authorized.  4.  What  is  deemed  an  illusory  appoint- 
ment. 


SECTION  I. 

WHAT   ESTATES  MA¥   BE   CREATED   IN   POINT   OF   PERPETUITY. 


1.  What  estates  may  be  created  in  original 

instruments, 

2.  Unborn  son  tenant  for  l\fe,  but  Jds  chU-' 

dren  cannot  take  as  purchasers. 

3.  But  child  in  ventre  sa  mere  a  life  in 

being, 

4.  General  power,  toarrants  same  limita* 

tions  as  a  seisin  in  fee. 
6.  Particular  power  only  such  as  toould 
have  been  good  in  the  settlement. 


7.  Distinction  where  potoer  is  created  by 

tcill. 

8.  Power  to  a  person  in  esse  to  appoint 

amongst  any  issue,  may  be  exercised 
amongst  those  bom  in  his  lifetime, 

9.  Executed  by  will,  construed  asapro^ 

per  will. 
10.  How  a  power  should  be  executed  where 
the  estate  is   previously  settled  on 
issue. 


1.  Before  we  enter  upon  the  consideration  of  the  estates  which 
may  be  created  under  powers  in  point  of  perpetuity,  it  will  be  neces- 
sary to  ascertain  what  estates  the  law  will  not  permit  to  be  created 
under  an  original  instrument,  by  reason  of  their  tendency  to  a  per- 
petuity. Mr.  Justice  BuUer,  in  delivering  judgment  in  Kobinson  v. 
Hardcastle  {a),  stated  it  as  settled,  that  nothing  less  than  an  estate 
of  inheritance  could  be  limited  under  a  power  to  a  person  unborn  at 
the  time  of  the  execution  of  the  deed  creating  a  power,  because  every 
execution  of  a  power  must  be  coupled  with  the  power  itself  y  and  a  life- 
estate  to  a  person  not  in  esse  could  not  have  been  limited  iti  the  deed 
creating  the  power.  The  learned  Judge  cited  several  cases  to  prove 
this  position,  which  do  not  bear  him  out,  and  particularly  an  opinion 
of  Wilmot's  (i)  on  this  point,  who  said  that  he  had  known  a  case 
where  there  had  been  an  only  child,  and  that  child  had,  under  a 
power  to  appoint  to  children,  been  made  tenant  for  life,  with  re- 
mainder in  tail  to  its  issue ;  but  he  much  doubted  whether  it  could 


(«)  2  Term  Rop-  241. 


(A)  Sec  2  Wils.  337. 
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be  legally  done :  manifestly,  Mr.  Justice  Buller  added,  pointing  out 
that  if  a  child  to  whom  an  estate  is  limited,  under  a  power  is  not 
bom  at  the  time  the  power  is  created  he  can  only  take  an  estate  of 
inheritance. 

2.  I  cite  this  passage  to  rescue  Chief  Justice  Wilmot  from  the 
imputation  of  having  laid  down  any 'such  doctrine.  That  learned 
Judge's  doubt  was,  not  whetherii  person  not  in  esse  could  be  made 
tenant  for  life,  but  whether  under  a  power  to  appoint  to  children^ 
grand-children  were  proper  objects.  His  doubt  arose  on  the  estate 
limited  to  the  issue  of  the  children,  and  not  upon  the  life-estate 
limited  to  the  child  himself.  His  opinion  on  this  point  is  contained 
in  a  case  upon  a  will  which  occurred  while  he  was  a  Judge  of  B.  B.  ;• 
"  I  dare  say,"  he  observed,  **  the  variation  in  the  wording  of  the  will 
arose  from  a  notion  in  the  drawer  that  you  cannot  make  an  after- 
bom  son  tenant  Tor  Eiei  I  have  known  such  a  notion  prevail  in 
The  country,  though  nothing  is  more  untrue  {c)^*  And  it  is  incontro- r 
vertibly  settled,  that  an  unborn  son  may  be  ma3e  tenant  for  life, 
and  that  a  vested  remainder  may  be  limited  thereon  to  a  person  in 
esse  {d) ;  but  it  is  equally  clear  that  the  estate  cannot  be  limited  to 
tiie  children  of  the  unborn  tenant  for  life  as  purchasers.  Upon  this 
point  Mr.  Booth  and  Mr.  Yorke  were  clearly  agreed  in  Mr.  Baker's 
case.  They  considered  it  as  a  possibility  upon  a  possibility,  which  the 
law  could  not  endure  (e).  Mr.  FeaiHe  was  of  tfie  same  opinion  (y); 
and  in  Hay  v.  the  Earl  of  Coventry  (g),  Lord  Kenyon  said  it  w^ 
clearly  setded^_th»t„a)i;i  ggtatfijpx  life  maj  b^  limited  to  unborn 
issuC;  provided  the  devisor  does  not  go  farther,  and  give  an  estate  in 
succession  to^tEe  children  of  such  unborn  son;  by  which  expression 
li  IS  clear  that  he  meant  that  the  children  could  not  take  as  pur- 
chasers. This  is  proved  by  an  observation  which  he  made  in  another 
case ;  he  said,  that  '^an  unborn  child  may  be  made  tenant  in  tail,  but 
not  tenant  for  life,  with  a  limitation  to  his  children  as  purchasers  (Ji) ; " 
and  it  is  distinctly  laid  down  in  the  reasons  for  the  respondent  in  the 
Duke  of  Marlborough's  case,  that  if  after  the  first  vested  estate  of 
freehold  you  limit  a  contingent  estate  or  use  for  life  to  a  person 
unborn,  and  then  follow  it  with  contingent  remainders  in  tail  to  the 
sons  or  children  of  such  imbom  tenant  for  life,  such  contingent 
limitations  of  the  inheritance  would  be  void  (i) ;  and  we  learn  from 
Lord  Kenyon  that  this  doctrine  was  afterwards  recognised  by  the 
learned  Chief,  who  delivered  the  opinion  of  the  Judges  on  the  case 
in  the  House  of  Lords  {K).  Indeed,  a  limitation  like  this  is  clearly 
void  by  reason  of  its  tendency  to  a  perpetuity,  independently  of  the 

(r)  Evans  v.  Astley,  2  Blackst.  633.  (g)  3  Term  Rep.  S6. 

(d)  Routledge  v.  DorrU,  2  Ves.  jun.  367.  W  I  East,  462. 

(«)  See  2  vol.  Ca.  and  Opin.  436.  440.  (t)  6  Bro.  P.  C.  COS. 

(/)  Posth.  210.  \k)  See  1  Eaat,  463. 
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technical  objection  of  its  being  a  possibility  upon  a  possibility,  which 
probably  means  the  same  thing.  For,  in  the  first  place,  a  life  not  in 
being  at  the  creation  of  the  limitation,  and  a  few  months  for  gestar 
tion  are  taken,  as  the  unborn  tenant  for  life  may  be  in  ventre  matris 
at  his  father's  decease.  Then  twenty-one  years  and  a  few  months 
more  for  gestation  may  be  required,  as  the  tenant  for  life  may  in  like 
manner  die,  leaving  a  child  in  verttre  sa  mere,  so  that  a  century  may 
easily  elapse  before  the  entail  can  be  barred.  Now,  in  the  common 
case  of  a  limitation  to  one  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  the  estate  is  not,  by  force  of  the  limitationy  tied  up  for 
more  than  a  life  in  being,  and  twenty-one  years  and  a  few  months, 
'allowing  for  the  gestation  and  infancy  of  the  tenant  in  tail,  although 
in  this  as  well  as  in  every  other  limitation,  the  estate  may,  by  suc- 
cessive deaths  and  infancies,  be  tied  up  for  a  vast  number  of  years ; 
but  that,  as  Mr.  Justice  *Buller  has  correctly  observed,  is  by  opera- 
tion of  law,  and  the  limitation  cannot  be  affected  by  legal  conse- 
quences (/).  It  is,  we  may  observe,  now  clear  that  the  law  will,  in 
the  case  of  an  executory  devise,  permit  the  twenty-one  years  to  be 
taken  independently  of  the  birth  and  infancy  of  the  devisee  (m). 
The  writer  endeavoured,  without  success,  to  restrict  by  legislation 
the  term  to  the  birth  and  infancy  of  the  devisee. 

3.  But  as  a  child  in  ventre  sa  mere  is  considered  as  a  life  in  being, 
an  estate  may  be  settled  on  him'for  life,  with  remainder  to  his  sons 
as  purchasers,  in  the  same  way  as  if  he  were  actually  born  (n). 

4.  To  proceed  to  the  immediate  point  of  inquiry  : — An  important 
distinction  is  established  between  general  and  particular  powers. 
By  a  general  power  we  understand  a  right  to  appoint  to  whomso- 
ever the  donee  pleases.  By  a  particular  power  it  is  meant  that  the 
donee  is  restricted  to  some  objects  designated  in  the  deed  creating 
the  power,  as  to  his  own  children  (o).  A  general  power  is,  in  regard 
to  the  estates  which  may  be  created  by  "force  of  it,  tantsuoiount  to  a 
limitation  in  fee,  not  merely  because  it  enables  the  donee  to  limit  a 
fee,  which  a  particular  power  may  also  do,  but  because  it  enables 
him  to  give  the  fee  to  whom  he  pleases;  he  has  an  absolute  dis- 
posing power  over  the  estate,  and  may  bring  it  into  the  market 
whenever  his  necessities  or  wishes  may  lead  him  to  do  so.  It  has 
been  held  that  such  a  power  is  within  the  exception  in  the  old 


(0  See  4  Ves.  p.  38S;  but  Bee  12  Ves. 
p.  232 ;  see  Lord  Southampton  v.  Lord  Hert- 
ford, 2  Ves.  &  Bea.  61 ;  Marshall  r.  HoUoway, 
Lord  Chan.  June  1820,  M.S.;  2  Swan8t.492; 
Ferrand  v.  Wilson,  4  Hare,  344 ;  Bateman  v. 
Motcbkin,  10  Bear.  426. 

(m)  See  Gilb.  on  Uses,  270,  n. ;  5  Barn. 
&  Aid.  S04;  1  Turner,  2.7;  Bengeugh  o. 
£df  idge,  1  Sim.  173 ;  Cadeli  p.  Faliuer,  1 


Clark  St  FineL  372. 

(n)  Thellusson  o.  Woodford,  1  New  Rep. 
303,  where  the  obseryation,  although  acF- 
dressed  to  an  unborn  child  generally,  la  evi- 
dently confined  by  the  context  to  a  child  in 
ventre  $a  mere, 

(o)  See  Butler's  note  to  Co.  Lltt.  271  b. ; 
and  Poweirs  note  to  Fearne's  Ex.  Dev. 
p. 327,  n.  (a);  lb.  371,  377. 
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annuity  act  of  estates  of  which  the  grantor  is  seised  in  fee  (p). 
Therefore,  whatever  estates  may  be  created  by  a  man  seised  in  fee 
may  equally  be  created  under  a  general  power  of  appointment ;  and 
the  period  for  the  commencement  of  the  limitations,  in  point  of  per- 
petuity, is  the  time  of  the  execution  of  the  power,  and  not  of  the 
creation  of  it  Thus  we  have  seen,  that  if  A  were  to  convey  his 
estate  to  his  unborn  son  for  life,  remainder  to  the  sons  of  that  son 
as  purchasers,  the  limitations  to  the  children  of  the  son  would  be 
void,  as  tending  to  a  perpetuity  ;  but  if  A  were  to  convey  his  estate 
to  such  uses  generally  as  he  should  appoint,  he  might  afterwards, 
upon  the  birth  of  a  son,  limit  the  estate  to  that  son  for  life,  remainder 
to  his  sons  as  purchasers,  in  precisely  the  same  terms  as  if  at  the 
birth  of  the  son  he  had  been  seised  in  fee.  Mr.  Powell,  in  one  of 
his  notes  to  Fearne's  Executory  Devises,  admits  this  doctrine  to  be 
true,  where  the  general  power  of  appointment,  and  the  fee-simple, 
in- default  of  appointment,  are  vested  in  the  same  person  by  the  deed 
creating  the  power.  But  he  contends  that,  where  the  act  is  merely 
an  exercise  of  the  power,  capable  of  taking  effect  by  virtue  of  the 
power  only^  the  uses  limited  by  the  power  must  be  such  as  would 
have  been  good  if  limited  by  the  original  deed ;  and  he  illustrates 
this  position  in  the  following  manner  (q) :  **  If  ^,  owner  of  an  estate 
in  fee-simple  in  lands,  were  to  limit  them  to  the  use  of  such  per- 
son or  persons  (generally),  for  eiuch  estate  or  estates,  8rc.,  as  he  (A) 
should  appoint,  and  in  the  mean  time,  and  subject  to  such  power, 
to  the  use  of  B  in  fee,  and  then  A  exercised  his  power  in  favour 
of  C  (a  person  unborn  at  the  time  of  the  creation  of  the  power),  for 
life,  remainder  to  his  first  and  other  sons  in  fee,  so  as  to  make  the 
sons  of  C  take  by  purchase,  he  would  thereby  be  enabled  to  tie 
up  the  property  beyond  the  period  of  a  life  in  being,  and  twenty- 
one  years  after,  computed  from  the  time  at  which  the  instrument 
creating  the  power  bore  date  (which  is  the  point  of  time  to  which 
our  attention  must  be  directed),  in  the  same  manner  as  if  such  decla- 
ration were  made  in  the  exercise  of  a  special  power ;  for  in  such 
case,  if  the  appointment  were  valid,  no  complete  alienation  could 
take  place  until  the  unborn  issue  of  the  son  of  C  (if  any),  (he,  C, 
being  unborn  at  the  time  of  the  creation  of  the  power),  attained 
twenty-one.  Or,  taking  it  in  another  point  of  view,  the  person  in 
whom  the  fee  is  vested,  subject  to  the  power,  could  not  alien  his 
estate,  but  subject  to  be  divested  by  Cs  issue  (if  any),  and  such 
issue  would  take  the  fee-simple  under  the  power,  as  purchasers, 
though  the  unborn  issue  of  a  person  imborn  at  the  creation  of  the 
power." 

5.  Now,  in  opposition  to  the  foregoing  remarks,  we  cannot  fail  to 

(p)  HaUey  v.  Halls,  7  Term  Rep.  104;       N.S.,  420. 
seo  Doe  v.  Lord  Keiisiiigton,  8  Adol.  k  £11.,  (q)  Powell's  n.  to  Feame's  Ex.  Dev.  p.  6. 
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observe^  that  neither  with  regard  to  the  limitations  themselves^  nor 
to  the  estate  limited  in  default  of  appointment^  is  there  any  objec- 
tion whatever  on  the  ground  of  perpetuity.  In  regard  to  the 
limitations^  they  are  merely  such  as  a  man  seised  in  fee  might  create ; 
and^  as  the  power  is  equivalent  to  the  fee^  the  same  estates  may  be 
created  by  force  of  both.  To  take  a  distinction  between  a  general 
power  and  a  limitation  in  fee,  is  to  grasp  at  a  shadow  whilst  the 
substance  escapes.  By  the  creation  of  the  power  no  perpetuity^  not 
even  a  tendency  to  a  perpetuity,  is  effected.  The  donee  may  sell 
the  estate  the  next  moment ;  and  when  he  exercises  the  power  in 
strict  settlement  as  if  he  were  seised  in  fee,  he  creates  those  .estates 
only  which  the  law  permits  with  reference  to  the  time  at  which  they 
were  raised.  If  we  are  to  consider  the  interests  of  the  person  who 
takes  until  appointment,  no  perpetuity  in  regard  to  him  is  created 
beyond  the  life  of  the  donee  of  the  power.  And  when  the  power  is 
executed,  it  is  immaterial  to  him  what  estates  are  created  by  it,  Jfor 
in  whatever  mode  the  fee  is  disposed  of,  his  estate  is  defeated.  But 
it  certainly  is  not  necessary  to  advert  to  his  estate,  as  the  grand 
object  of  the  law's  anxiety  against  perpetuities — the  restraint  of 
alienation — ^is  in  this  case  avoided.  The  donee  may,  notwithstanding 
the  estate  is  limited  over  to  a  stranger,  dispose  of  the  estate  in  the 
same  manner  as  if  he  were  seised  in  fee.  There  appears,  therefore, 
to  be  no  solid  principle  upon  which  the  distinction  taken  by 
Mr.  Powell  can  be  supported. 

6.  With  respect  to  particular  powers,  they  have  a  tendency  to  a 
perpetuity,  which  is  not  obviated  by  their  enabling  the  donee  to  limit 
the  fee.  For  the  question  in  these  cases  is,  not  whether  the  donee 
can  limit  a  fee^  but  whether  he  can,  through  the  medium  of  his 
power,  dispose  of  the  estate  as  if  he  were  seised  in  fee  of  it.  It  is  well 
established,  therefore,  that  under  a  particular  power,  as  a  power  to 
appoint  to  children,  no  estate*^Sn  be  created  which  would  not  have 
been  valid  if  limited  in  the  deed  creating  the  power  (r).  The  test  of 
the  validity  of  the  estates  raised  is  to  place  them  in  the  deed  creating 
the  power,  in  lieu  of  the  power  itself.  Thus,  if  by  a  settlement  an 
estate  be  limited  to  A  for  life,  remainder  to  his  children  as  he  shall 
appoint,  and  he  afterwards  appoint  to  a  son  born  subsequently  to  the 
settlement  for  life,  remainder  to  the  children  of  that  son  as  pur- 
chasers, read  the  limitations  as  if  inserted  in  the  settlement  in  the 
place  of  the  power  and  they  will  stand  thus :  to  A  for  life,  remainder 
to  his  unborn  son  for  life,  remainder  to  the  sons  of  that  son  as 
purchasers.  Now  the  limitation  to  the  grand-children  would  have  been 
void  if  contained  in  the  settlement;  and  therefore  it  cannot  be  sus- 
tained as  a  due  execution  of  the  power. 

(r)  See  Masscy  v.  Bailoo,  7  Ir.  £q.  Rep.  Uo. 
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7.  But  it  is  important  in  these  cases  to  consider  whether  the 
power  was  created  by  will  or  deed ;  this  speaks  from  the  execution 
of  it ;  that  from  the  death  of  the  testator :  so  that  in  the  case  of  a 
power  created  by  will,  children  bom  in  the  testator's  lifetime,  though 
after  his  witty  stand  in  the  same  situation  as  children  bom  at  the 
execution  of  the  deed  where  the  power  is  created  by  deed  («).  We 
must  be  careful  not  to  destroy  tlds  distinction  by  extending  it  to  an 
instrument  executing  a  power ;  for  whether  the  power  be  executed  by 
deed  or  will,  the  limitation,  in  regard  to  the  question  of  perpetuity, 
must  receive  the  same  construction.  The  point  of  inquiry  is  the 
instrument  creatingy  and  not  the  instruiment  executing  the  power. 

8.  It  remains  to  observe,  that  a  power  may  be  given  to  a  person 
in  esscy  to  appoint  an  estate  amongst  his  grand-children,  or  more 
remote  issue  bom  during  his  life ;  and  even  where  the  power  is  given 
generally,  yet  if  he  only  appoint  to  such  as  are  living  at  his  death  it 
will  be  good  (I)  (t).  There  is  no  objection  to  the  due  execution  of 
such  a  power  on  the  ground  of  perpetuity.  And  a  power  to  appoint 
to  **  issue,"  includes  all  issue,  however  remote,  bom  in  due  time  (m). 

9.  But  although  a  limitation  under  a  power  may  be  void,  as  too 
remote,  yet  where  the  power  is  executed  by  witty  the  courts  will 
construe  it  as  a  proper  will,  and  endeavour  to  put  such  a  construction 
on  the  limitation  as  will  bring  it  within  the  proper  limits.  This  will 
be  considered  hereafter  (x). 

10.  In  creating  an  estate  under  a  power  to  arise  upon  the  failure 
of  a  line  of  issue  to  whom  the  property  is  previously  limited,  care 
should  be  taken  to  make  the  estates  created  by  the  power  subject 
only  to  the  previous  estates,  and  not  to  a  failure  of  issue  generally, 
for  some  of  whom  no  provision  is  made.  There  is  no  distinction  in 
this  respect  between  an  appointment  of  the  reversion,  or  a  con- 
veyance of  a  reversion  in  fee  depending  upon  the  like  previous 
estates  (y). 

(s)  Duke  of  Devonshire  v.  Lord  G.  Ca-  (u)  Hockley  v,  Mawbey,  ubi  sup, 

vendiBh,  4  Term  Rep.  741.  (ar)  Vide  infraf  eh.  10. 

(t)  Hockley  V.  Mawbey,  1  Ves.  jun.  150;  (y)  Eno  r.  £do,  6  Hare,  171 ;  the  mar- 

Routledge    v,    Dorril,   2  Ves.  jun.    357;  ginal  note  is  incorreet;  see.  Sugd.  H.  of  L. 

Grilfith  V,  Pownall,  13  Sim.  393.  Cas.  351. 


(1)  As  to  the  effect  of  an  appointment  to  those  born  afterwards,  vide  iT^frOf  ch.  10. 
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SECTION   IL 

OP  THE   ESTATES  WHICH   MAT  BE   CREATED  UNDER  POWERS 

IN  GENERAL. 


%  Fbc  may  pass  alihoufh  power  do  not 

contain  words  qf  inheritance, 
4.  Wykham  t.   Wykham,  with  observa- 
tions, 
e.  Operation  of  1  Vict,  e.  26,  «.  2S. 
7.  Power  to  difipoee  authorizes  the  g{f4  qf 

a  fee. 
It).  So  if  the  words  are  in  such  maimer 

and  form. 
13.  Kenworthy  v«  Saie. 

15.  JEstate  tail  in  objects  although  there  is 

a  poioer  to  appoint  to  them. 

16.  Portions  cannot  be  appointed  brfore 

they  are  wanted, 

17.  Unlimited  power  to  charge  authorizes 

a  gift  of  the  whole, 

18.  Potoer  to  grant  the  land  authorizes  a 

charge  on  it. 
21.  But  equitable  execution  only. 
86.  Whether  a  rent-charge  may  be  ap' 

pointed  under  the  toords  estates  or 

interests* 


30.  Lease  for  years  bad  under  power  €0 

lease  for  lives. 

31.  So  of  jointures, 

34.  But  supported  in  equity. 

37.  Result. 

39.  Less  estate  may  be  given  wf^der  power 
to  appoint  the  fee. 

48.  So  of  chattvl  interests^  ^ 

44.  Power  for  term  ahsolute  er  on  lives, 

47.  Power  to  grant  an  interest  in  posses- 

siony  a  reversion  bad. 

48.  Where  only  one  object  left,  determina- 

ble interest  cannot  be  appointed. 

54.  Power  confined  to  diTision  ceases  when 
only  one  otgect. 

^.  Unless  he  does  not  take  in  drfauU  qf 
appointment : 

Boyle  y.  Bishop  of  Peterborough* 

57.  Reade  y-  Reade,  with  observations. 


1.  We  are  now  to  consider  the  construction  of  powers  in  general, 
which  may  be  arranged  under  three  heads,  viz. :  1.  What  estates 
may  be  created  under  powers  in  general ;  2.  What  acts  are  autho- 
rized by  different  powers ;  and,  3.  The  construction  of  limitations  in 
instruments  executing  powers ;  reserving  the  consideration  of  such 
powers  as  appear  to  require  a  separate  discussion.  And  first,  as  to 
the  estates  which  may  be  created  under  powers  in  general. 

2.  Where  the  intention  is  clear,  a  power  may  enable  the  disposi- 
tion of  a  fee,  although  no  words  of  inheritance  are  used ;  as,  where  a 
testator  gives  a  power  to  sell  lands,  the  donee  may  sell  the  inheritance, 
because  the  testator  gives  the  same  power  he  himself  had  (a). 

3.  So  a  devise  to  a  wife  in  fee  absolutely  and  at  her  own  disposals 
for  the  maintenance  for  herself  and  bringing  up  of  the  testator's 
children,  authorizes  her  to  sell  the  fee  {b). 

4.  In  Wykham  v.  Wykham,  where  by  a  power  In  a  will  the  tenants 
for  life  were  merely  authorized  to  appoint  the  estate  to  trustees^  upon 
trust  to  raise  a  jointure  for  any  wife  they  might  marry,  during  her 
life  onlyy  the  power  in  the  King's  Bench  was  held  to  authorize  a 


(a)  Liefe  v,  Saltingstone,  1  Mod.  189, 
infra. 


(6)  Woodv.Richardsou;  Prattv.Charcb, 
4  Beav.  174, 177. 
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limitation  to  trustees  in  fee  (c).  Upon  the  same  case  the  Court  of 
Common  Pleas  certified  that  the  appointment  was  void  (d).  These 
opinions  were  delivered  upon  cases  directed  by  the  Court  of  Chancery. 
If  either  opinion  was  right,  a  recovery,  upon  the  validity  of  which 
the  cause  depended,  was  good — so  that  it  was  only  necessary  to 
decide  that  there  was  no  tertium  quid.  Lord  Eldon  observed,  that 
the  strong  inclination  of  his  mind  was,  that  the  mode  of  executing 
this  power,  which,  if  the  devisee  had  merely  entered  into  a  covenant. 
Equity  would  have  decreed,  was  by  limiting  a  rent-charge  to  the 
wife  by  way  of  jointure,  which  were  the  very  words  of  the  power ; 
securing  that  rent-charge,  if  not  by  the  ordinary  power  of  entry  and 
distress,  by  a  term  vested  in  trustees  for  ninety-nine  years  if  she 
so  long  live,  or  rather  not  expressly  if  she  so  long  live,  but  with  a 
proviso  for  cesser  of  the  term  on  payment  of  the  jointure  during  her 
life,  and  all  the  arrears  due  at  her  death,  and  that  would  not  have 
gone  to  disturb  any  of  the  uses  after  mentioned. 

5.  Notwithstanding  the  repeated  discussions,  the  point  in  ques- 
tion remained  unsettled.  The  objection  to  the  construction  adopted 
by  the  Court  of  Eling's  Bench  is,  that  the  power  did  not  include  the 
word  heirsy  and  the  trust  was  expressly  restrained  to  the  life  of  the 
wife ;  and  their  construction  authorized  any  one  tenant  for  life  in 
possession  to  convert  the  legal  remainders  over  into  equitable 
estates  (I),  so  thai  no  subsequent  tenant  for  life  could  raise  a  legal 
jointure ;  and  besides,  there  were  other  powers  which  would,  affcer 
an  appointment  in  fee,  operate  only  in  equity.  On  the  other  hand, 
it  might  be  fairly  said  that  the  power  was  to  vest  the  property  in 
trustees,  and  a  larger  estate  than  for  the  life  of  the  lady  might  be 
necessary,  in  order  to  secure  the  arrears.  As  therefore  the  quantity 
of  interest  was  not  defined,  it  was  left  to  the  discretion  of  the  donee, 
and  of  course  an  estate  in  fee  created  by  him  would  not  affect  the 

(c)  Wykham  v.  Wyicham,  11  East,  458.  {d)  3  Tftnnt  316. 

(I)  This  of  coarse  would  be  the  operation  if  the  fee  passed.  In  the  argnment  in  the 
£ing*s  Bench  (II  East, 476), Le  Blanc,  J.,  observed,  upon  the  assumption  that  a  life  estate 
only  passed,  that  the  sncceedinf;  tenants  for  life  in  possession  would  only  take  equitable 
estates  during  the  continuance  of  the  first  jointuring  trust  estate,  and  that  broke  in  upon 
a  great  part  of  the  argument  in  favour  of  an  estate  of  freehold,  as  to  changing  the  nature 
of  the  estates  which  the  testator  meant  to  give  them  :  and  Bayley,  J.,  observed  (11  East, 
477 ),  that  supposing  the  first  jointress  to  be  living  when  the  second  son  came  into  pofr- 
sesHioD,  he  would  only  have  an  equitable  estate  pur  autre  vie  in  the  surplus  of  the  rents  . 
and  profits,  with  a  legal  estate  in  remainder,  u:hich  would  be  a  different  estate  from  thai 
which  the  first  son  took.  These  observations,  although  peihaps  not  strictly  inaccurate, 
may  tend  to  mislead.  The  effect  of  the  preceding  estate  of  freeliold,  if  such  an  estate  had 
been  created,  \\ovl\A  have  been  to  postpone  the  vesting  in  possession  of  the  estate  for  life 
of  the  next  remainder-man ;  but  still  that  estate  would  have  been  a  vested  legal  remainder. 
During  the  life  of  the  jointress  the  remaindcr-n;an  would  have  had  an  equitable  right  to 
tlie  residue  of  the  rents  after  payment  of  the  jointure  rent-charge. 
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testator,  after  an  estate  for  life  to  his  grand-daughter,  gave  the  estate 
to  the  lawful  issue  of  her  body  in  such  parts,  shares,  and  proportions, 
manner  and  form,  as  she  should  appoint,  and  in  default  of  appoints 
ment  to  the  children  (as  the  Court  determined)  in  fee.  Lord  Ellen- 
borough,  in  delivering  the  judgment  of  the  Court,  said  that  this 
power,  in  the  course  of  the  argument,  was  said,  but  not  much  pressed, 
to  be  only  a  power  to  appoint  to  her  children  in  tail ;  and  if  that  were 
so,  it  would  furnish  an  inference  that  the  limitation»  which  were  to 
take  place  in  default  of  appointment  were  intended  to  be  of  the 
same  nature.  But  the  Court  thought  that  this  devise  gave  a  power 
to  appoint  in  fee ;  for  admitting  that  there  might  be  ground  to  con- 
tend that  the  power  was  only  to  appoint  in  tail,  if  the  power  of  appoint- 
ment had  only  been  "  to  the  use  of  her  lawful  issue,  in  such  parts, 
shares,  and  proportions  as  she  should  direct,"  (upon  which  it  was  not 
to  be  understood  that  they  gave  any  opinion  (wi),  yet  when  tlie  words 
'* manner  and  form"  were  added,  there  could  be  no  doubt  but  that  -^ 

in  order  to  give  them  some  effect  (and  every  word,  if  it  could,  ought 
to  be  made  to  operate),  something  more  must  be  understood  than 
merely  a  power  of  unequal  division  of  an  estate  to  be  limited  in  a 
certain  course  of  descent :  and  if  they  did  mean  anything  beyond  a 
power  of  division,  they  must  import  a  power  of  determining  the 
nature  and  quantity  of  the  estate  tlie  issue  should  take :  «and  if 
so,  the  mother  might  appoint  estates  in  fee  to  all  or  any  of  her 
children. 

11.  In  a  case  before  Sir  W.  Grant,  Master  of  the  Rolls  («),  the 
testator,  after  devising  an  estate  to  his  wife  for  life,  gave  it  "  unto 
and  amongst  all  and  every  our  children,  in  such  manner  and  in  such 
proportions  as  she  shall  appoint."  He  then  empowered  his  wife  to 
sell  the  estates,  and  to  lay  out  the  money,  and  receive  the  interest 
for  life ;  and  after  her  decease  he  directed  and  appointed  the  same, 
both  principal  and  interest,  to  be  paid  *^  to  and  among  onr  children 
in  such  proportions  as  aforesaid."  The  widow  made  no  appointment. 
The  Master  of  the  Kolls  said,  that  though  in  the  devise  of  the  lands 
in  the  first  part  of  the  will  there  were  no  words  of  inheritance,  yet 
in  the  subsequent  part,  the  testator  giving  his  wife  power  to  sell  the 
estate,  and  appointing  the  money,  both  principal  and  interest,  among 
the  children,  as  the  testator  could  not  be  supposed  to  intend  to  give 
them  a  larger  interest  in  that  part  than  in  the  former,  they  took 
several  estates  of  inheritance. 

12.  It  should  seem,  therefore,  that  the  Master  of  the  Rolls  thought 
that  the  power  did  not  authorise  a  limitation  of  the  fee ;  but  he 
was  not  called  upon  to  deliver  an  opinion  on  the  point.  Upon  the 
authority  of  Liefe  v.  Saltingstone,  and  the  opinion  of  the  Court  of 
King's  Bench  in  the  Marquis  of  Stafford's  case,  he  would  perhaps 

(m)  See  Phelp  n.    Hay,    MS.    ia   the  (n)  Casterton  v.  Sutherland,  9  Yes.  445. 

Appendix. 
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tare  been  of  opinion  that  a  fee  might  be  limited,  had  it  boon  noooiu 
ttiy  to  decide  the  question.     For  in  all  theso  caBoa  it  in  qtilto  clear 
tfcst  the  testator  means  the  fee  to  pass ;  and  the  word  mannrr^  or  M\y 
ford  of  the   like  effect,  may  well  be  construed  in  favour  of  tho  In- 
tention to  mean,  in  such  mode  (as  to  the  quantity  of  entatc  to  Iw  t/fWti) 
as  the  donee  shall  think  fit     The  case  of  Licfo  v.  SiUtingntono  lmi« 
been  entirely  overlooked  in  the  modern  cases,  althougli  it  in  a  njont 
important  authority  in  favour  of  that  construction  which  all  man- 
kind   must    wish  to  prevail — a  construction  that  offoctuatoii   tho 
testator^s  intention  (o). 

13.  In  Kenworthy  ».  Bate(j»),  according  to  tho  report,  an  ontato 
vas  settled  by  deed  to  the  use  of  such  child  or  children  of  A  an  ho 
should  appoint,  and  Sir  W.  Grant  said  he  might  give  the  fon-nhnplo 
to  any  one  of  the  children.  The  want  of  furtlicr  wordu,  Mr,  HaiMliU'H 
thought,  rendered  this  doubtful  (y).  The  rcjKirt  statoii  tho  ndf  Mo- 
ment shortly,  and  the  point  was  not  raised  in  tho  caMO{  hut  tho 
report  agrees  with  the  Registrar's  book*  Tlio  wimU  th<«ro  aro  '•  lu 
the  use  of  such  child  and  children  of,  &c.  bc'gottcn  or  to  ho  hi^goKon 
M  he  shoxdd  by  his  will,  &c.  direct,  limit  and  apiMilrit.'*  Uui  i\m 
Umitationfi,  in  default  of  appointment,  were  U)  tho  mtm  in  t^illi  liiul 
the  context  therefore  might  be  conj4idcrcd  to  nhow  art  lnt<iMt  to  vokI 
the  inheritance  in  the  children.  It  iij,  hrnrevcr,  |)OMihlo  that  th« 
settlement  did  contain  further  wordu,  although  thoy  aro  tioilu«<u- 
tioned  in  the  report  or  in  the  KegiHtrar's  inntk  ( r), 

14.  In  a  later  case,  where  the  estate  wan  liinit^td  hy  iU*^^  nnd 
fine,  after  an  estate  for  life,  to  the  ujie  of  mwh  i'\\M  or  vhiUlrNi  nt^ 
was  or  should  be  begotten  by  the  hu«fmrid  fm  iiw  wl/«  /of  tiiwr^ 
subject  nevertheless  to  such  divWtoriMf  f\ir(u',iitfunf  ord^rn  ntnl   aj» 
pointments  as  the  huifl^n/l  nhouhl  think  /it  f/;  dir^T/^t  awt  ai^polnr, 
the  Conrt  held  that  the  wordii  '*  Hvhjt'rx  Ut  Mi*'h  d!r<f/'fio/i«/*  l^i', 
would    clearly  authorii?e  fcirn  X/f  tkyynui  an  i'.^Ui^*^  m  /i'«  »i/nph<, 
^ess  controlled  by  the  cont/ixt,  whi/:h  ih/y  ihow/Ui  U  wnn  tutidi), 
^th  reference  to  the  rerr»ark  in  th/r  Uxi  hf  i\m  work  u\i*m   Ht^tt^ 
worthy  r.  Bate,  the  Court  ob^rrr^l  that  fh/rr^  wa#  ^/fo^J  itUVtu$\ly 
in  sayii^  that  such  an  inter.*  c^/uW  if^.  4Up\W,U'A  tffftn  iUn  f/fftf^xf^  km 
*a  estate  taO  difTert  frr^m  a*-*  ^•♦At^  in  ft^:  j  an^l  th/?  StftMf^r  fff  iUn 
Bdia  must  hare  { ,^rAfA  hU  o'/.fAon  //n  fh^  ^oMf-n^  ^fAi  ^4  tUf% 
Word  ^ ^iPi^Ajstment/'  w>.ry,».t  ar*y  w^/rU  t4  f^tt^t^UfU/^tl/m,     I  ir»A/ 
feottrk  that  the   fA>'*f^*^u'^t^  ift   tK^^  ti^rjtt   whm  f/^sft^M   htA  n\ttm 
the  amilanty  betgr«ti*^  aa  -is^^v  \n  f^'^  wA  m  ^<fAt^  Uil,  hy$i  tiff^m 
die  iafentioa  to  gf^e  a^i  *.,r^*Ar^u^  U^  fi^^  thlUU^  in  Mf^tlt  i4 


*.  ft,  Tift- 

(/^  <  r-Bfc  v^t. 

;v^^  I^Pi.  ^**\m  ^imA^  '•An*vl'*'"»  <,  '*//^. 

, 

''^  ^  2 
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actual  interests  of  the  other  parties  under  the  will.  The  power  no 
doubt  was  large  enough  to  authorize  the  limitation  of  the  fee,  if  such 
was  the  ijUention;  and  if  it  was  confined  by  construction  to  a  less  estate 
not  depending  upon  the  option  of  the  donee,  it  might  be  considered 
doubtful  whether  he  was  at  liberty  to  create  a  freehold,  or  only  a 
chattel  interest  in  trustees.  The  opinion  of  the  Court  of  King's 
Bench  might  therefore  have  been  supported  on  plausible  grounds. 
Lord  Eldon's  construction  is  not  free  from  objection,  for  it  is  simply 
the  common  mode  of  limiting  a  jointure  rent-charge  to  the  wife  her- 
self, with  a  term  to  secure  it ;  but  the  power  expressed  no  such  thing, 
but  that  the  estate  might  be  appointed  to  trustees  upon  trust  to  raise 
the  jointure.  It  was  easier  to  say  with  the  Common  Pleas,  that  the 
actual  execution  was  void,  than  to  point  out  what  would  be  a  valid 
appointment  (I). 

6.  The  1  Vict.  c.  26,  which  provides  that  where  any  real  estate  is 
devised  to  any  person  rdthout  any  words  of  limitation,  such  devise 
shalL  pass  the  fee-simple  or  other  the  whole  estate  or  interest  of  the 
testator,  unless  a  contrary  intention  appear  by  the  will  (e),  applies 
to  gifts  under  powers;  but  it  does  not  apply  to  the  creation  of 
powers,  unless  they  are  created  by  will;  and  there,  as  a  general 
devise  without  words  of  inheritance  will  pass  the  fee,  it  may  weU  be 
held  to  give  the  power  over  the  fee  to  the  person  in  whom  a  power 
of  appointing  the  property  is  vested,  altliough  the*  power  itself  does 
not  contain  words  of  inheritance,  or  words  equivalent  to  them.  For 
example :  A  gift  by  will  of  my  house,  will  pass  the  fee ;  therefore  a 
gift  by  will  of  my  house  to  such  persons  generally,  or  to  such  children 
of  ^  as  £  shall  appoint,  will  give  the  power  to  B  over  the  fee.  So 
a  devise  of  my  house  to  ^  to  the  use  of  such  persons  generally,  or 
to  such  children  of  A  as  B  shall  appoint,  will  give  the  fee  to  ^  to 
serve  the  power,  and  the  power  will  be  as  extensive  as  the  gift,  and 
consequently  enable  the  appointment  of  the  fee.  This  provision 
should  be  kept  in  view  in  the  consideration  of  the  cases  before  the 
statute,  upon  a  power  authorizing  the  appointment  of  the  fee,  which 
we  are  now  to  consider  (f). 

7.  A  general  power  to  dispose  of  an  estate  in  favour  of  a  parti- 
cular object  will  authorize  the  limitation  of  a  fee,  although  no  words 
of  inheritance  are  contained  in  the  power.  This  was  decided  in  the 
26  Car.  2,  in  a  case  which  underwent  great  consideration  {g).  The 
devise  was  to  the  testator's  wife  for  life,  "  and  by  her  to  be  disposed 
of  to  such  of  my  children  as  she  shall  think  fit"     It  was  agreed  that 

(«)  Sect.  28.  1  Freem.  140.  163.  176  ;  2  Ley.  104 ;  Cart. 

(/)  H.  Sugd.  Will»,  89.  232 ;  and  see  Anon.  2  Kel.  Cha.  Ca.  6 ; 

(jf)  liefe  r.  Saltingstone,  1  Mod.  189;       Jordan  v.  Adams,  6  Com.  Ben.  N.  S.  748. 


(I)  See  some  opinions  upon  this  cose  in  the  Appendix. 
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the  wife  took  for  life  only,  and  that  the  power  to  dispose  did  not 
relate  to  her  life-estate ;  but  the  question  remained  as  to  what  estate 
the  wife  was  authorised  to  limit  to  the  children.  Upon  the  second 
argument,  Yaughan,  Chief  Justice,  and  Atkins,  seemed  to  incline 
ihat  she  should  have  power  to  dispose  of  an  estate  for  life  only, 
because,  if  the  testator  had  said,  /  dispose  of  it  to  my  son,  it  would 
have  been  but  an  estate  for  life.  But  Windham  and  Ellis  held 
otherwise,  as  there  was  a  difference  between  a  devise  of  an  interest 
and  a  power;  and  they  granted,  that  if  the  testator  had  said,  /  dispose 
of  it  to  my  scn^  it  would  have  been  but  for  life ;  but  here  the  testator 
gives  a  power  to  dispose,  which  seems  to  imply  such  a  power  as  he 
himself  had,  which  was  to  dispose  of  the  fee  (I)  (A).  After  another 
argument,  Atkins  came  over  to  the  opinion  of  Windham  and  Ellis, 
and  they  three  pronounced  judgment  in  favour  of  the  power  enabling 
a  limitation  of  the  fee.  But  Vaughan,  Chief  Justice,  dissented  from 
his  brothers,  on  the  ground  that  the  wife  was  merely  to  nominate 
what  person  should  take  by  the  will,  the  plain  signification  of  which 
was,  ^'  I  bequeath  the  estate  to  such  of  my  children  as  my  wife  shall 
think  fit,  at  her  disposal ;"  and  by  this  way  the  children  would  take 
it  expressly  by  the  gift  of  the  testator ;  and  the  words  (at  her  dis- 
posal) are  with  relation  to  the  children,  and  not  to  the  estate  :  and 
when  0he  hath  disposed  of  it  to  any  child,  that  child  shall  have 
but  an  estate  for  life.  But  he  added  (with  some  want  of  decorum) 
subirascens,  sententi<B  numerantur  non  ponderantur. 

8.  In  Leonard  Lovie's  case  (t)  the  uses  of  a  feofiment  were  de- 
clared to  be  to  the  use  of  the  settior  for  life,  with  power  to  make 
leases,  and  then  to  the  use  of  the  performance  of  his  will,  and  to  the 
iise  of  such  person  and  persons  to  whom  he  should  devise  any  estate 
or  estates  in  the  premises ;  and  it  was  holden,  that  witiiout  question 
he  might  devise  the  land  to  any  person  in  tail  or  fee. 

9.  In  Tomlinson  v.  Dighton,  so  often  quoted  (A),  where  the  devise 
was  to  the  testator's  wife  for  life,  then  to  dispose  of  according  to  her 
pleasure,  provided  it  were  to  some  one  of  the  testator's  children,  and 
she  appointed  to  one  child  in  tail,  with  remainder  to  the  other  in 
fee,  no  doubt  was  entertained  upon  this  point,  but  the  principal 
question  was,  whether  the  wife  took  the  fee  or  a  life  estate  with  a 
power;  and  Parker,  C.  J.,  delivered  the  opinion  of  the  Court  upon 
this  question,  that  they  were  all  of  opinion  that  she  had  but  an  estate 
for  life,  with  a  power  of  disposing  of  the  inheritance, 

10.  And  in  a  recent  case  in  the  Court  of  King's  Bench  (/),  the 

(A)  See  1  Freem.  164.  (0  Rex  v.  the  Marquis  of  Stafford,  7 

(«)  lORep.  7S.  East,  531. 

(«)  1  P.  Wma.  149. 


(I)  Levioz  states,  from  the  relatioo  of  a  frienff,  that  Vaughan  and  Atkins  were  in  favour 
of  a  fee,  and  Windham  and  Ellis  contra ;  but  he  was  misinformed.  3  Lev.  104,  nom.  Sir 
Richaixl  Saltonstall's  case. 
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testator,  after  an  estate  for  life  to  his  grand-daughter,  gave  the  estate 
to  the  lawful  issue  of  her  body  in  suck  parts,  shares,  and  proportions, 
manner  and  form,  as  she  should  appoint,  and  in  default  of  appoint- 
ment to  the  children  (as  the  Court  determined)  in  fee.  Lord  Ellen- 
borough,  in  delivering  the  judgment  of  the  Court,  said  that  this 
power,  in  the  course  of  the  argument,  was  said,  but  not  much  pressed, 
to  be  only  a  power  to  appoint  to  her  children  in  tail ;  and  if  that  were 
so,  it  would  furnish  an  inference  that  the  limitations  which  were  to 
take  place  in  default  of  appointment  were  intended  to  be  of  the 
same  nature.  But  the  Court  thought  that  this  devise  gave  a  power 
to  appoint  in  fee ;  for  admitting  that  there  might  be  ground  to  con- 
tend that  the  power  was  only  to  appoint  in  tail,  if  the  power  of  appoint- 
ment had  only  been  ^'  to  the  use  of  her  lawful  issue,  in  such  parts, 
shares,  and  proportions  as  she  should  direct,"  (upon  which  it  was  not 
to  be  understood  that  they  gave  any  opinion  {m),  yet  when  the  words 
"  manner  and  form  "  were  added,  there  could  be  no  doubt  but  that 
in  order  to  give  them  some  effect  (and  every  word,  if  it  could,  ought 
to  be  made  to  operate),  something  more  must  be  understood  than 
merely  a  power  of  unequal  division  of  an  estate  to  be  limited  in  a 
certain  course  of  descent :  and  if  they  did  mean  anything  beyond  a 
power  of  division,  they  must  import  a  power  of  determining  the 
nature  and  quantity  of  the  estate  the  issue  should  take :  «and  if 
so,  the  mother  might  appoint  estates  in  fee  to  all  or  any  of  her 
children. 

11.  In  a  case  before  Sir  W.  Grant,  Master  of  the  Rolls  (n),  the 
testator,  after  devising  an  estate  to  his  wife  for  life,  gave  it  "  unto 
and  amongst  all  and  every  our  children,  in  such  manner  and  in  such 
proportions  as  she  shall  appoint."  He  then  empowered  his  wife  to 
sell  the  estates,  and  to  lay  out  the  money,  and  receive  the  interest 
for  life ;  and  after  her  decease  he  directed  and  appointed  the  same, 
both  principal  and  interest,  to  be  paid  ^^  to  and  among  onr  children 
in  such  proportions  as  aforesaid."  The  widow  made  no  appointment. 
The  Master  of  the  KoUs  said,  that  though  in  the  devise  of  the  lands 
in  the  first  part  of  the  will  there  were  no  words  of  inheritance,  yet 
in  the  subsequent  part,  the  testator  giving  his  wife  power  to  sell  the 
estate,  and  appointing  the  money,  both  principal  and  interest,  among 
the  children,  as  the  testator  could  not  be  supposed  to  intend  to  give 
them  a  larger  interest  in  that  part  than  in  the  former,  they  took 
several  estates  of  inheritance. 

12.  It  should  seem,  therefore,  that  the  Master  of  the  Kolls  thought 
that  the  power  did  not  authorise  a  limitation  of  the  fee ;  but  he 
was  not  called  upon  to  deliver  an  opinion  on  the  point.  Upon  the 
authority  of  Liefe  v.  Saltingstone,  and  the  opinion  of  the  Court  of 
King's  Bench  in  the  Marquis  of  Stafford's  case,  he  would  perhaps 

(m)  See  Phelp  n.    Hay,    MS.    in    the  (n)  Casterton  r.  Sutherland,  9  Yes.  445. 
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have  been  of  opinion  that  a  fee  might  be  limited,  had  it  been  neces- 
sary to  decide  the  question.  For  in  all  these  cases  it  is  quite  clear 
that  the  testator  means  the  fee  to  pass ;  and  the  word  manner ^  or  any 
word  of  the  like  effect,  may  well  be  construed  in  favour  of  the  in- 
tention to  mean,  in  such  mode  {as  to  the  quantity  of  estate  to  be  given) 
as  the  donee  shall  think  fit  The  case  of  Liefe  v.  Saltingstone  has 
been  entirely  overlooked  in  the  modern  cases,  although  it  is  a  most 
important  authority  in  favour  of  that  construction  which  all  man- 
kind must  wish  to  prevail — a  construction  that  effectuates  the 
testator's  intention  {p\ 

13.  In  Kenworthy  v.  Bate(j»),  according  to  the  report,  an  estate 
was  settled  by  deed  to  the  use  of  auch  child  or  children  of  A  as  he 
should  appoint,  and  Sir  W.  Grant  said  he  might  give  the  fee- simple 
to  any  one  of  the  children.  The  want  of  further  words,  Mr.  Sanders 
thought,  rendered  this  doubtful  (y).  The  reix)rt  states  the  settle- 
ment shortly,  and  the  point  was  not  raised  in  the  case;  but  the 
report  agrees  with  the  Registrar's  book.  The  words  there  are  **  to 
the  use  of  such  child  and  children  of,  &c.  begotten  or  to  be  begotten 
as  he  should  by  his  will,  &c.  direct,  limit  and  appoint."  But  the 
limitations,  in  default  of  appointment,  were  to  the  sons  in  tail,  and 
the  context  therefore  might  be  considered  to  show  an  intent  to  vest 
the  inheritance  in  the  children.  It  is,  however,  possible  that  the 
settlement  did  contain  further  words,  although  they  are  not  men- 
tioned in  the  report  or  in  the  Registrar's  book  (r). 

14.  In  a  later  case,  where  the  estate  was  limited  by  deed  and 
fine,  after  an  estate  for  life,  to  the  use  of  such  child  or  children  as 
was  or  should  be  begotten  by  the  husband  on  the  wife  for  ever^ 
subject  nevertheless  to  such  divisions,  directions,  orders  and  ap- 
pointments as  the  husband  should  think  fit  to  direct  and  appoint, 
the  Court  held  that  the  words  **  subject  to  such  directions,"  &c. 
would  clearly  authorise  him  to  appoint  an  estate  in  fee  simple, 
unless  controlled  by  the  context,  which  they  thought  it  was  not  (*). 
With  reference  to  the  remark  in  the  text  of  this  work  upon  Ken- 
worthy  V.  Bate,  the  Court  observed  that  there  was  some  diflSculty 
in  saying  that  such  an  intent  could  be  collected  from  the  context,  as 
an  estate  tail  differs  firom  an  estate  in  fee ;  and  the  Master  of  the 
Rolls  must  have  founded  his  opinion  on  the  general  effect  of  the 
word  "appointment,"  without  any  words  of  qualification.  I  may 
remark  that  the  observation  in  the  text  was  founded  not  upon 
the  similarity  between  an  estate  in  fee  and  an  estate  tail,  but  upon 
the  intention  to  give  an  inheritance  to  the  children  in  default  of 
appointment;  from  which  a  legitimate  inference  might  have  been 

(o)  And  see  now  1  Vict,  c  26,  tupra,  {q)  Uses,  vol.  J,  115,  n. 

pL  6;    Jordan  v.  AdaniB,   6  Com.  Ben.,  (r)  Reg.  Lib.  A.  ISOl,  fol.  1000, 

N.  S.,  74S.  ( s)  Doe  v.  Jackson,   1   Mood,  k  Rob, 

(p)  6  Ves.  193.  553;  see  this  case  considered,  infra, 
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drawn  by  the  Master  of  the  Rolls,  that  an  estate  of  inheritance 
might  have  been  given  by  an  appointment ;  and  if  so,  then  un- 
doubtedly the  power  would  have  authorised  the  appointment  of  the 
fee,  and  of  course  of  a  less  estate.  In  a  case  (/),  where  the  devise  was 
unto  the  issue  male  and  female  of  A  on  the  body  of  his  wife  to  be 
divided  between  and  amongst  them  in  such  manner,  shares,  and  pro- 
portions, as  he  should  by  his  will  appmnt,  the  Court  was  clearly  of 
opinion  that  the  whole  interest  might  have  been  appointed ;  and  if 
so,  the  gift  in  the  will  to  the  issue  in  default  of  appointment  by 
implication  could  not  be  considered  to  be  less  than  what  might  have 
been  appointed  to  them  by  the  exercise  of  the  power  (/). 

15.  Where  there  is  a  limitation  which  would,  standing  by  itself, 
vest  an  estate  tail  in  the  person  whose  issue  is  to  take,  it  will  equally 
have  that  operation  although  the  limitation  be  to  the  heirs  of  the 
body,  in  such  shares  and  proportions,  &c.  as  he  himself  shall  ap- 
point (u). 

16.  We  shall  hereafter  see  (a:)  that  where  portions  are  to  be  raised 
at  such  times  as  the  father  shall  direct,  and  he  appoints  a  present 
interest  to  a  daughter  under  age  not  requiring  a  portion  raisable 
immediately,  such  an  appointment  is  against  the  nature  of  the 
power. 

17.  It  has  been  ruled,  that  in  equity  an  unlimited  power  to  chaise 
an  estate  will  authorise  a  disposition  of  the  estate  itself,  in  trust  to 
sell  and  divide  the  money  amongst  the  objects.  This  was  decided 
by  Lord  Bosslyn  in  Long  v.  Long  (y ),  where  the  estate  was  limited 
to  the  father  for  life,  remainder  to  the  wife  and  issue  in  strict  settle- 
ment ;  and  power  was  given  to  the  father,  in  case  there  were  any 
younger  children,  to  charge  the  estate  with  the  payment  "  of  such 
sum  or  sums  of  money,"  for  the  benefit  of  the  children,  as  he  should 
think  fit  By  his  will  he  directed  the  estate  to  be  sold,  and  gave 
the  money  amongst  his  children,  giving  the  eldest  son  a  very  small 
portion.  The  bill  was  filed  for  sale  of  the  estate,  and  the  Chancellor 
stopped  the  argument,  and  treated  the  point  as  clear.  This  appoint* 
ment,  he  said,  was  in  substance  exactly  what  he  had  a  right  to  do. 
The  late  Master  pf  the  Rolls,  addressing  himself  to  this  judgment, 
siud,  that  it  determines  this,  that  to  enable  a  person  to  sell  land  it  is 
jLot  necessary  to  have  that  authority  given  to  him  {z).  The  terms 
of  the  settlement  in  Long  v.  Long,  gave  room  in  a  peculiar  degree 

(0  Crozler  r.  Crozier,  3  Dra.  and  War.  800;  2  Marsh.  517. 

983 ;  Kayaiiagh  v.  Morland,  1  Kay,  26,  and  (x)  Infra,  ch.  16. 

Bee  Phlpjson  v.  Turner,  9  Sim.  227;  Jebb  (y)  6 Vee. 445; Beg. Lib. B.  1799, ft).  1023. 

9.  Tngwell,  20  Bea.  S4;  2  Jur.,  N.  S.,  54;  The  plaintifl*8  iosiBted,  that  under  the  power 

Boddy  V.  Fitzgerald,  6  Clark,  823 ;  ch.  16,  the   whole  ralue  of  the  estate  might  be 

a.  2,  injra.  appointed  so  as  totally  to  exclude  the  eldest 

{u)  Doe  V.  JeMon,  5  Man.  Sc  6elw.  95;  son. 

/S  Bllgh,  1 ;  Doe  V.  Goldumith,  7  Taunt.  («)  See  6  Ves.  797;  1  Vea.  &  B«a.478. 
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for  that  implication ;  for  it  might  be  contended  that"  was  only  a 
power  to  charge;  and  the  estate  was  to  be  in  possession  of  the 
eldest  son.  Of  necessity  it  was  to  be  implied  that  the  estate  was  to 
be  permitted  to  remain  in  the  eldest  son^  to  bear  the  charge ;  and 
therefore  nothing  but  a  charge  could  be  intended.  But  it  was  held, 
that  as  there  was  nothing  to  restrain  him  in  the  amount,  and  he 
might  have  charged  the  utmost  value,  be  had  done  only  what  was 
equivalent  to  that.  It  was  supposed  the  eldest  son  had  all  he  was 
entitled  to,  if  he  had  in  money  all  he  could  have  claimed  in 
land  (a). 

18.  The  converse  of  the  decision  in  Long  v.  Long,  viz.  that  s 
power  to  grant  the  land  enables  a  charge  of  a  sum  of  money  on  the 
land,  has  also  been  decided.  This  was  determined  by  Lord  Hard-» 
wicke  in  the  case  of  Boberts  v.  Dixall  (&),  where  a  father  had  a 
power  to  appoint  and  divide  the  estate  among  his  younger  children  in 
such  proportions  as  he  should  think  proper.  The  father  intending 
to  exercise  his  power,  gave  a  gross  sum  to  the  only  younger  child^ 
and  charged  it  on  the  estate,  and  Lord  Hardwicke  decreed  that  the 
power  was  in  ^stance  well  executed.  It  was  true,  he  said,  that 
the  direct  terms  of  the  power  were  not  pursued,  but  the  intent  and 
design  of  it  were.  It  was  admitted  that  the  fatfier  might  have  ap^ 
pointed  part  of  the  estate  to  be  sold,  and  the  money  raised  by  such  sale ; 
and  what  was  done  was  exactly  the  same  thing ;  the  Court  might 
order  a  sale.  It  was  the  same  to  the  heir  or  remainder-man  which 
way  the  child  was  to  be  provided  for,  only  that  giving  a  portion  of 
the  estate  might  be  a  mean  to  tear  it  to  pieces,  whereas  now  the 
estate  would  be  kept  entire ;  and  it  was  better  for  the  daughter, 
and  perhaps  thought  so  by  the  testator,  that  she  should  have  a  sum 
of  money,  than  a  small  estate ;  and  though  the  will  might  not  enure  as 
a  good  execution  of  the  power  in  strictness,  yet  within  the  meaning 
and  design  of  it,  it  was  a  good  charge  for  the  young  lady's  benefit. 

19.  And  such  an  intention  can  always  be  well  executed  at  law  in 
such  cases.  For  the  estate  may  be  Cmited  ta  the  child  for  whom  a 
portion  is  intended,  subject  to  redemption  by  tiie  child  to  whom 
the  fee  is  appointed,  and  the  fee  may  be  actually  appointed  to  such 
child  in  fee,  in  remainder  expectant  upon  the  term.  And  this  is  the 
common  practice. 

20.  The  case  put  by  Lord  Hardwicke  in  the  preceding  decree^ 
as  admitted  in  argument,  occurred  in  specie  in  the  case  of  Ken- 
worthy  V.  Bate  (e).    The  father  had  an  exclusive  power  of  appointing 

(a)  Vide  infra.  Shn.  &  Stu.  477. 

(6)  S  £q.  Ca.  Abr.  668,  pi.  19;  S.  C.  (c)  6  Veik  796.    See  1  Ves.  &  Bea.  78;. 

in  the  Appendix ;    the   fkcts   and  deeree  Bailey  v.   Lloyd,  6  Rusb.    380  ;•  Batclifla- 

stated  firom  Lib.  Reg.;  Palmer  v.  Wheeler,  o.  Hampson,  1  Jar.,  N.  S.,  1104;  Barron  nf. 

3  Ball  k  Beattyi  18;  TroUope  t.  LiotoD)  1  Constable,  9  Ir.  Gb.  Rep.  46Z. 
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to  any  of  his  children.     He  gave  the  estate  to  trustees  to  sell,  and 
divide  the  money  amongst  his  children.     The  Master  of  the  Rolls 

K  )  treated  this  case  as  infinitely  less  strong  than  Long  v.  Long,  which, 
[  as  we  have  seen,  was  a  direct  determination  that  a  i>ower  to  charge 

I  I  includes  a  power  to  sell ;  and  the  learned  Judge  thought  it  followed 
that  a  power  to  give  includes  a  power  to  sell,  for  the  purpose  of 
giving  the  money  instead  of  the  land,  and  a  general  power  to  appoint 
in  favour  of  children  has  been  held  to  authorise  not  only  a  trust  for 
sale,  but  also  a  power  to  the  trustees  to  give  receipts  which  should 
discharge  purchasers  ((/). 

21.  The  principle  of  the  late  decisions  was  extended  in  practice; 
and  some  gentlemen  treated  the  case  of  Kenworthy  and  Bate  as  a 
decision  that  the  power  was  legally  executed.  It  could  not  be 
discovered  from  the  decree  what  the  meaning  of  the  Court  on  this 
head  really  was.  The  decree  merely  declared  the  power  to  be  well 
executed,  and  ordered  a  sale,  in  which  all  proper  parties  were  to 
join(cf).  We  shall  see,  however,  that  even  in  such  a  case  as 
Thwaytes  and  Dye,  which  we  shall  presently  notice,  the  execution 
was  deemed  equitable  only ;  and  Lord  Hardwicke  admitted,  that  in 
Roberts  v.  Dixall,  the  power  was  not  legally  executed*  Of  course 
in  Long  t7.  Long,  the  execution  was  deemed  valid  in  equity  only  (/). 
In  most  of  these  cases  it  may  well  be  held  that  the  power  is  sulh' 
i  stantially  executed ;  but  consistently  with  the  established  rules  on 
the  construction  of  powers  at  law,  it  could  not  be  determined  that 
a  power  to  charge  includes  a  power  to  give  tlie  estate  itself,  or  that  a 
power  to  give  the  estate  to  one  enables  a  gift  of  it  to  another  to  sell 
for  his  benefit  The  trustee  in  that  case  is  not  an  object  of  the 
power,  and  the  courts  of  law  would  not  advert  to  the  trust.  The 
party  not  being  an  object  of  the  power  is  of  itself  a  sufficient  objec- 
tion to  the  execution  at  law ;  for  in  Hervey  and  Hervey,  under  a 
power  of  jointuring.  Lord  Hardwicke  considered  it  clear  that  no 
jTv  conveyance  could  be  pursuant  to  the  power,  but  what  was  to  the  voife 
herself  only  (^).  Nor  is  the  case  of  Peters  v.  Masham,  which  will 
be  hereafter  stated,  an  authority  against  this  rule;  for  there  it 
was  considered  that  the  donee  had  only  to  select  the  land,  and  not 
to  limit  the  estate  (A).  These,  therefore,  cannot  be  considered  as 
cases  of  legal  executions.  To  make  them  so,  a  power  to  give  the 
estate  to  A  must  be  read  as  if  it  authorised  a  gift  to  any  other 
person  for  his  benefit.  Even  in  cases  like  Thwaytes  v.  Dye,  and 
Browne  «.  Taylor,  to  which  we  shall  presently  refer,  a  court  of 

(d)  Cowx  r.  Foster,  1  John.  &  Heoi'  SO.       v.  Keymis,  supra. 

(e)  Beg.  Ub.  A.  1801,  fol.  1000.  (g)  1  Atk.  6G3,  564 ;  and  see  Ambl.  341 ; 
(/)  See  Reg.  Lib.  B.  1799,  fol.   1023.      Hoggr.  Hogg,  1  Hay  &  Jon.  39. 

Tlie  eldest  son  was  directed  to  join  in  the  (h)  Fitz.  15G;  Fortes.  339;  a  common 

couveyauce  when  of  age;  and  sec  Jenkins      law  autliority. 
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equity  could  scarcely  hold  the  power  kffally  executed,  mrithout  the 
last  case  having  been  first  over-ruled  in  a  court  of  law. 

22.  So  in  Lord  Trimlestown  v.  Kemmis  (t),  in  a  strict  settlement, 
there  was  a  power  to  the  tenant  for  life  to  m^e  ^^  such  jointure  or  pro- 
vision for  younger  children"  as  the  trustees  should  approve  of.  By 
a  deed  the  tenant  for  Ufe,  with  the  proper  approbation,  granted  part 
of  the  settled  estates  to  trustees  and  their  heirs  during  the  life  of  his 
wife,  and  if  the  lands  came  short  of  her  jointure,  to  have  it  out  of 
the  rest  of  the  settled  estates :  To  hold  to  the  trustees  during  the 
life  of  the  wife  to  the  use  of  her  and  her  assigns  for  her  life,  for 
securing  to  her  a  jointure  of  400  /.  per  annum  if  issue  male,  and  for 
want  of  such  issue  a  jointure  of  700/.  per  annum.  It  was  held  at. 
law  that  the  power  was  to  make  a  legal  jointure,  and  the  appoint- 
ment did  not  give  any  estate  to  the  alleged  jointress,  but  gave  it 
to  the  trustees,  through  whose  instrumentality  she  was  to  derive  the 
benefit  intended  for  her,  and  therefore  the  deed  was  a  defective 
execution  of  the  power. 

23.  In  Churchman  v.  Harvey  (A),  where  the  power  was  to  limit 
the  estate  unto  or  to  the  use  of  any  woman  the  donee  should  marry, 
for  her  life  for  her  jointure,  and  the  donee  appointed  the  estate  to 
trustees  for  ninety-nine  years,  if  his  wife  should  so  long  live,  the 
power  was  held  badly  executed  at  law  in  substance ;  Willes,  Lord 
Commissioner,  observed,  that  a  conveyance  to  trustees  for  the  benefit 
of  the  wife  was  not  a  legal  execution  of  the  power.  Wilmot,  Lord 
Commissioner,  said,  that  all  these  powers  must  operate  as  a  declarar  ^  a 
tion  of  the  use,  and  always  as  if  tlie  limitation  had  been  in  the  ^'^**'^ 
original  deed.     It  cannot  be  appointed  to  a  stranger,  because  there 

cannot  be  limitation  of  a  use  upon  a  use.     The  real  objection  we  "? 

may  observe  is,  that  a  power  to  appoint  to  one  cannot  at  law  be  /^ 
exercised  in  favour  of  a  stranger,  (Jthough  as  a  trustee,  for  in  these  ^^ 

cases  the  intention  is  to  vest  the  legal  estate  in  the  trustee,  and  not  f^^lZT 
to  attempt  to  make  him  a  conduit-pipe  to  serve  a  use  to  the  real  /  /^  7 
object  of  the  power.  ^^  /L 

24.  But  this,  we  must  bear  in  mind,  does  not  apply  to  conunon    y^h^^-u^ 
law  authorities  (/).  /hf 

25.  In  TroUope  ».  Linton  (tw),  where  the  point  did  not  call  for  a    c^al*^^ 
decision,  as  the  power  was  merely  an  equitable  one,  and  it  is  not   <^y  >5Vs»i 
doubted  that  such  an  execution  is  good  in  equity.  Sir  ^ohn  Leach,    j^/i.^(^i, 
V.  C,  is  reported  to  have  been  of  opinion  that  creating  a  term  of 

600  years  in  trustees,  to  raise  portions  for  children,  was  a  good  leffal  //f^nf  a 
exercise  of  a  power  of  appointing  to  the  children  for  such  estate  or  *>-; 

estates,  in  such  parts,  shares  and  proportion,  and  in  such  manner  and 

(i)  1  Jebb  &  Sym.  687 ;  see  9  CUu  &      BluDt's  ediUon,  2d  voL 
Fin.  749.  (0  fi^ifpra,  p.  197. 

(*)  1  AmbL  330  \  App.  1,  p.  824,  to  (m)  1  Sim.  k.  Stu.  477. 
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form,  as  the  appointor  should  think  fit,  and  that  the  words  *^  manner 
and  form  "  enabled  him  to  give  equitable  estates  to  his  children. 

26.  In  a  case  of  frequent  reference^  prior  in  pcdnt  of  time  even 
to  the  case  of  Boberts  and  Dixall,  under  a  power  to  appoint  to 
children  far  suck  estate  and  estates  [or  in  such  shares  and  praportians'], 
as  the  parent  should  think  fit,  he  limited  a  rent-charge  to  his 
youngest  son  and  the  heirs  of  his  body,  and  in  default  of  such  issue 
he  charged  the  estate,  which  would  tlien  go  to  his  eldest  son  imder 
the  settlement,  with  portions  for  his  daughters  (n).  The  execution  of 
the  power  was  resisted  by  the  eldest  son.  The  testator  might,  it  was 
aaid,  haye  distributed  the  land  amongst  his  younger  children  in  what 
proportions  he  thought  fit,  but  had  not  power  to  devise  a  rent- 
charge,  or  sums  of  money ;  but  the  Court  over-ruled  this  plea  to  ihe 
daughters'  bill  for  their  portions^  and  the  decree  was  aflSrmed  in  the 
House  of  Lorda 

27.  But  it  has  been  determined  at  law,  by  three  Judges  against 
one,  that  a  limitation  to  the  use  of  such  persons  as  A  should  appoint, 
for  such  interests,  or  otherwise,  as  he  should  specify,  did  not  authorise 
a  limitation  of  a  rent^hazge,  but  a  disposition  of  the  estate  of  the 
land  only  (o). 

28.  In  the  Earl  of  Bath's  case,  Mr.  Baron  Powell,  addresmng 
himself  to  the  case  of  Thway tes  and  Dye,  said  that  one  great  ques- 
tion was,  whether,  the  power  being  to  limit  estate  or  estates,  he 
might  limit  a  rent  out  of  those  lands :  It  was  held,  in  equity,  he 
might,  and  truly  he  thought  that  he  might  at  law.  There  was,  he 
confessed,  an  opinion  against  it  in  the  case  of  Browne  v.  Taylor, 
where  tiiere  were  three  Judges  against  one;  but  really  he  thought 
it  was  good  in  law  (p). 

29.  From  the  present  temper  of  the  courts,  there  seems  no  reason 
to  doubt  that  in  a  case  like  Thwaytes  v.  Dye  it  would,  agreeably 
to  the  opinion  of  Mr.  Baron  Powell,  be  determined  that  a  rent-> 
charge  might  be  limited  even  at  law.  There  is  no  magic  in  words; 
**  Estate  or  estates  "  mean  quantity  of  interest,  and  a  rent-charge  is 
clearly  a  portion  of  the  entire  interest  in  the  land.  Such  a  deter- 
mination, therefore,  would  be  authorised,  as  well  by  the  spirit  as  the 
words  of  the  power.  In  Browne  v.  Taylor  the  words  were  strongly 
in  favour  of  the  power  to  limit  a  rent,  and  Croke,  Justice,  was  of 
that  opinion.  It  seems  clear  that  in  a  similar  case  the  courts  would^ 
at  this  day,  decide  that  a  legal  rent  might  be  limited  under  the 
power.  This  was  the  statement  in  the  last  edition :  In  the  Exchequer 
it  was  lately  held,  that  under  a  limitation  to  the  use  of  children  named 

(n)  Thwaytes  v.  Dye,  d  Vern.  SO,  Baith-  tee  Lord  Amndel  o.  Earl  of  Pembroke,  Dy. 
liy's  ed. ;  3  Cha.  Ca.  09;  see  Ambl.  808.         263. 

(o)  Browne  v.  Taylor,  Cro.  Car.  88 ;  and  (p)  And  see  lliddleton  v.  Pryor,  Ambk 

383. 
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for  such  estate  or  estates,  and  in  such  parts,  shares,  and  proportions, 
manner,  and  form  as  the  father  should  appoint,  a  rent-charge  might 
be  appointed  to  one  child,  and  the  estate  itself,  subject  to  the  rent- 
chaise,  to  another  (9).     This  seems  to  set  the  point  at  rest 

30.  In  Whitlock's  case(r),  it  was  laid  down,  and  agreed  to  bj  the 
whole  Court,  that  under  a  power  to  make  an  estate  for  three  liyes 
the  donee  cannot  make  a  lease  for  ninetj-nine  years,  determinable 
upon  three  lives. 

31.  But  in  that  case  a  distinction  was  taken  between  such  a  par^ 
iicular  power  affirmatiye  and  a  general  power  restrained  with  a 
negative,  as  a  power  generally  to  make  leases,  with  a  proviso  that 
they  should  not  exceed  three  lives  or  twenty-one  years ;  under  which 
it  was  determined  that  he  might  make  a  lease  for  ninety-nine  years 
determinable  on  three  lives,  because  the  power  was  absolute  and 
indefinite ;  and  the  proviso  of  correction  is  added,  that  the  lease  shall 
not  exceed  three  lives  or  twenty-one  years,  which  clause  is  negative, 
and  qualifies  the  generality  of  the  first  proviso ;  and  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives,  does  not  exceed  three  lives, 
although  in  truth  it  is  not  a  lease  for  lives. 

32.  The  first  resolution  in  Whitlock's  case  iqipears  to  have  been 
much  debated  in  a  case  called  Battle  v.  Popham  («),  where,  under  a 
power  to  a  tenant  for  life  in  a  marriage  settlement,  to  limit  the  estate 
to  any  woman  he  should  marry,  for  her  life,  by  way  of  jointure,  and 
in  bar  of  dower,  he  made  a  lease  for  ninety-nine  years,  determinable 
on  the  death  of  his  wife ;  and  it  was  determined  in  the  Court  of 
King's  Bench,  whilst  Lord  Hardwicke  was  Chief,  that  however  she 
might  be  entitled  to  relief  in  a  court  of  equity,  it  could  never  be  said 
to  be  an  execution  of  the  power ;  for  the  estates  are  very  difierent, 
one  being  a  freehold,  and  the  other  a  chattel,  and  the  freehold  in  her 
being  a  qualification  to  any  future  husband  to  be  a  member  of  parlia- 
ment, kill  game,  &c.  But  if  the  power  had  been  general  to  provide 
for  a  wife  so  as  thcU  he  did  not  make  a  greater  estate  than  for  life, 
because  an  estate  for  years  determinable  on  a  life  is  a  less  estate,  such 
an  estate  might  have  been  raised  by  virtue  of  the  latter  power,  which 
authorizes  the  creation  of  any  estate  that  is  not  greater  than  an  estate 
for  life(f).  And  the  Court  founded  their  decision  on  Whitlock's 
case,  and  treated  it  as  a  very  plain  case. 

33.  The  point  was  again  ruled  the  same  way  in  Churchman  v. 
Harvey  («),  where  the  power  was  to  limit  the  estate  unto  or  to  the 
use  of  any  woman  the  donee  of  the  power  should  marry,  for  her  life, 
for  her  jointure.     The  donee  of  the  power  appointed  the  property  to 

(q)  Biekette  v.  Loftns,  4  Ton.  ft  Coll.  (s)  Sir.  992;  Cuiul  10-i;  and  see  3  Ves. 

519.  644. 

(r)  S  Rep.  00  b ;  S.  C.  4  Browiil.  169,  (0  See  10  East,  ISI. 

noHU  Chappel  v.  Whitlock.  (tt)  Ambl.  396,  aod  Blunt'i  edit.  App.  I. 
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trustees  for  ninety-nine  years,  for  a  jointure  for  his  wife,  if  die 
eliould  80  long  Eve ;  and  it  was  held  to  be  badly  executed  at  law, 
although  entitled  to  support  in  equity.  Battle  and  Popham  was 
professed  to  be  followed,  and  an  additional  reason  was  given  why  an 
estate  of  freehold  was  required  to  be  in  the  wife,  viz.,  to  prevent  the 
next  in  remainder  suffering  a  common  recovery  during  her  life* 

34.  In  a  case  before  Lord  Mansfield,  he  said,  that  in  the  case  of 
Kattle  V.  Popham  the  Court  thought  themselves  bound  by  Whitlock's 
case,  and  held  the  lease  not  to  be  warranted  by  the  power.  The  widow 
brought  her  bill  in  the  Court  of  ^Chancery ;  and  Lord  Talbot,  arguing 
from  the  same  premises,  the  power  and  the  lease,  without  any  other 
circumstance,  held  the  lease  to  be  warranted  by  the  power.  He  said 
it  was  not  a  defective,  but  a  blundering  execution ;  and  he  decreed  the 
defendant  to  pay  all  the  costs,  both  at  law  and  in  equity  (x). 

35.  Lord  Mansfield  adduced  this  decision  of  Lord  Talbot's  in 
support  of  his  favourite  doctrine,  that  whatever  was  an  equitable, 
ought  to  be  deemed  a  legal,  execution  of  a  power.  In  a  case  before 
Lord  Redesdale,  in  which  he  combated  this  doctrine,  he  said,  that  if 
Lord  Mansfield  found  fault  with  the  decision  in  the  case  of  Battle  v. 
Popham,  as  he  was  represented  to  have  done,  he  (Lord  Kedesdale) 
thought,  with  deference,  that  there  was  no  ground  for  the  remark  (y ) ; 
and  Lord  Eldon  agreed  with  Lord  Bedesdale  (z) ;  and  indeed,  not^ 
withstanding  Lord  Mansfield's  assertion,  it  appears,  from  a  manu- 
acript  note  of  the  case,  which  will  be  found  in  the  Appendix  to  this 
work,  that  Lord  Talbot  admitted  clearly  that  the  power  was  not 
well  executed  at  law,  but  he  relieved  the  wife  against  the  defective 
Execution,  on  the  general  rule  of  equity  (a);  and  on  the  same 
principle,  viz.  relief  by  a  court  of  equity  against  the  defect,  Lord 
Nottingham,  when  Lord  Keeper,  is. reported  to  have  said  that  the 
resolution  in  Whitlock^s  case  might  be  laughed  at  (6). 

36.  In  a  modem  case  (c),  where  a  power  authorized  a  lease  *'  for 
any  niunber  of  years  not  exceeding  twenty-one  years,  or  for  the  life 
or  lives  of  any  one,  two  or  three  person  or  persons,  so  ajs  no  greater 
estate  than  for  three  lives  be  at  any  one  time  in  being  in  any  part  of 
the  premises,"  the  Court  held,  that  the  power  authorized  a  lease  for 
years,  or  a  lease  for  lives,  but  not  a  lease  for  years  determinable  on 
lives.  They  relied  upon  the  distinction  in  Whitlock's  case,  where 
the  power,  as  in  this  case,  particularized  the  species  of  lease,  and 
they  treated  the  case  of  Battle  v.  Popham  as  well  decided  at  law. 
They  observed,  that  the  power  authorized  the  grant  of  either  a 
chattel  or  a  freehold  lease,  the  former  not  to  exceed  twenty-one  years, 

(«)  d  Burr.  1147.  in  the  Appendix. 

(y)  1  Scho.  &  Lef.  71.  W  1  Freem.  308. 

(z)  18  Ves.  415.  (tf)  Boe  o.  Prideaux,  10  East,  158. 

(a)  S.  C.  ttom,  Newport  v.  Savagi:,  MS. 
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nor  the  latter  three  lives :  It  was  in  the  alternative  to  grant  either 
the  one  or  the  other,  but  not  both ;  so  that  the  same  premises  could 
not  at  any  one  time  be  under  leases  for  both  years  and  lives. 

37.  The  result  of  the  authorities  appears  to  he,  that^  subject  to  the 
distinction  taken  in  Whitiock's  case,  where  a  freehold  interest  is 
authorized  to  be  appointed  under  a  power,  a  different  species  of  estate 
although  less  valuable,  as  a  term  of  ninety-nine  years  determinable 
with  the  life  cannot  at  law  be  granted.  But  that  in  equity  such  an 
execution  will  be  supported,  because  less  than  the  power  is  effected, 
and  it  clearly  appears  how  much  less :  J£  the  appointee  should  out- 
live the  ninety-nine  years,  the  estate,  as  to  the  residue  of  his  life, 
will  be  undisposed  of,  and  will  go  over  to  the  remainde]>-man,  or 
other  person  entitled  (d).  This  equity  does  not  extend  to  leases 
under  the  usual  power  of  leasing.  There  a  different  interest  cannot 
be  granted,  although  an  excess  in  the  quantity  of  interest  may  be 
corrected  in  equity. 

38.  But  although  a  different  interest  cannot  be  given  from  that 
designated  in  the  power,  for  example,  a  chattel  interest  instead  of  a 
freehold,  yet  where  the  nature  of  the  interest  is  tiie  same,  the 
appointment  will  be  good  at  law  as  well  as  in  equity,  although  the 
power  is  not  executed  to  its  fullest  extent. 

39.  Of  course,  if  a  power  expressly  required  that  an  estate  in  fee, 
and  no  other,  shall  be  appointed,  a  less  estate  than  a  fee  cannot  be 
limited ;  and  even  where  a  power  authorizes  the  appointment  of  a 
fee,  and  there  are  not  any  express  words  of  restriction,  it  has  been 
contended  in  practice  that  a  less  estate  cannot  be  given  {e).  But  in 
the  case  of  Bovey  v.  Smith,  it  was  said  by  the  Court  that  where  a 
man  has  a  power  of  appointing  a  fee,  he  may  execute  it  at  several 
times,  and  appoint  an  estate  for  life  at  one  time,  and  the  fee  at 
another  time(/).  And  the  case  of  Phelp  v.  Hay  (^)  appears  to  be 
a  direct  authority,  that  under  a  power  to  appoint  to  one  or  more  of 
several  objects,  their,  his,  or  her  heirs  and  assigns,  in  such  manner, 
form,  &c.  as  the  donee  may  choose,  an  estate  tail  may  be  given. 
The  estate  belonged  to  the  lady,  and  by  the  marriage  articles  was  to 
be  settied  for  tiie  use  and  benefit  of  her  husband  and  herself,  and 
the  issue  of  their  two  bodies,  in  such  manner,  &c.  as  she  should 
appoint.  By  a  fine  after  marriage  tiie  estate  was  vested  in  a  trustee 
in  fee  for  her  husband  and  herself  for  life,  and  then  to  such  uses 
generally  as  she  should  appoint,  and  in  default  of  such  appointment, 
to  her  right  heirs.  By  an  appointment,  after  the  death  of  her  bus- 
band,  which  referred  to  the  articles  as  well  as  the  fine,  she  appointed 
the  estate  to  herself  for  life,  and  tiien  to  the  use  of  her  three  chil-* 

(d)  See  2  Ves.  645;  Ghurchman  v.  Har-  (/)  1  Vem.  84. 

vey,  Ambl.  836.  (g)  MS.  Appendix, 

((f)  See  Snape  v.  Turton,  Cro.  Car.  472. 
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dren^  or  to  any  or  either  of  them,  their,  his,  or  her  heirs  and  assiffns^ 
in  such  manner  and  form^  and  by  and  after  such  rates,  shares,  and 
proportions,  and  charged  and  chai^eable  with  such  sum  and  sums  of 
Inoney  unto  and  amongst  any  or  either  of  them,  and  at  such  time  or 
times,  as  she  should  appoint:  in  default  of  appointment,  to  the 
children  as  tenants  in  conmion  in  fee.  She  by  her  will  appointed  a 
sum  to  one  child,  and  the  estate,  subject  to  that,  to  another  (as  the 
Court  determined)  in  tail,  with  remainder  to  the  first  in  tail.  And 
Sir  Thomas  Sewell,  Master  of  the  Rolls,  decreed  in  favour  of  the 
appointment.  The  power  operated  only  on  the  equitable  estate,  and 
the  original  power,  it  will  be  observed,  by  its  general  terms,  autho- 
rized a  limitation  in  tail  or  in  fee ;  but  the  first  appointment  appointed 
the  estate  to  the  children,  or  any  of  them,  their,  his,  or  her  heirs 
and  assigns,  in  such  manner,  proportions,  &c.,  as  she  should  appoint ; 
and  in  default  of  appointment  to  them  in  fee.  This  was  a  good 
exercise  of  the  original  power.  Now  the  will  exercised  a  derivative 
power,  and  therefore  the  decision  was,  that  an  estate  tail  may  be 
appointed  under  a  power  to  appoint  to  objects,  their  heirs  and  assigns, 
in  such  manner,  &c.  as  the  donee  shall  appoint.  In  the  latter  power 
the  words  '^for  such  estates  and  interests,"  were  not  to  be  found. 
But  no  doubt  the  original  power,  if  necessary,  might  have  been  brought 
in  aid  of  the  execution  by  will.  ^ 

46.  It  has  dnce  been  said,  that  although  the  power  must  not  be 
exceeded,  nor  its  directions  evaded,  yet  where  there  is  no  prohibition, 
everytiii^g  which  is  legal  and  within  the  limits  of  the  authority  should 
be  supported ;  and  therefore  that  a  power  to  appoint  a  fee,  but  with 
no  prohibition  against  giving  a  less  estate,  ought  to  be  held  to  autho* 
rize  any  legal  limitations  within  the  scope  of  the  power  which  may 
be  served  out  of  the  fee  (A). 

41.  In  powers  of  sale  the  party  should  be  authorized  to  appoint 
the  estate  to  such  uses  as  may  be  necessary  to  effectuate  the  sale  (t). 

42.  The  case  of  Phelp  and  Hay  only  shows  that  a  less  interest 
may  be  appointed  than  that  authorized  where  the  interest  is  a  free- 
hold. But  tiie  same  principle  applies  to  chattel  interests;  nor  are 
cases  wanting  on  this  head.  In  the  case  of  Briers  (or  Breers)  and 
Boulton(A)(which,  like  most  of  the  cases  in  the  same  reporter,  it  is 
scarcely  possible  to  comprehend),  it  seems  to  have  been  holden  at 
law,  that  under  a  power  to  grant  an  annuity  till  200  /.  was  received^ 
an  annuity  might  be  granted  till  a  less  sum  was  raised ;  and  Jones 
and  Twisden  said,  that  on  the  statute  for  leases  otherwise  than  for 
three  lives  or  twenty-one  years,  a  lease  for  less  is  good,  which  is  a 
clear  point    And  in  the  case  of  Harris  v,  Bessie  (/),  a  power  was 

(h)  Crozier  o.  Crozier,  3  Drta.  &  War.  (ft)  8  Keb.  693,  746. 

363.  (0  1  Kelt.  347. 

(i)  Ii\fra,  ch.  18. 
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given  to  devise  300  7.  generally ;  and  the  donee  disposed  of  200  L  by 
fifties,  and  it  was  of  course  held  good  by  the  Court,  and  they  took 
a  distinction  between  a  power  of  attorney  to  make  a  lease,  and  a 
power  reserved  for  that  purpose.  In  the  first  case  a  lease  cannot  be 
made  for  less,  in  the  last  it  may. 

43.  Where  a  power  is  to  lease  for  any  term  or  number  of  years 
not  exceeding  a  given  number,  a  lease  may  of  course  be  made  for  any 
term  within  the  limit* 


44.  In  Winter  v.  Loveday,  a  question  arose  upon  a  complicated 
power,  whether  it  authorized  a  lease  for  a  term  absolute,  or  dependent 
upon  lives  (m).  The  power  was  to  l^ase,  ^^  if  in  possession  for  one, 
two,  or  three  lives,  or  for  the  term  of  thirty  years,  or  for  any  other 
number  or  term  of  years,  determinable  upon  one,  two,  or  three  lives, 
or  in  reversion  for  one  or  two  lives,  or  for  the  term  of  thirty  years, 
or  for  any  other  number  or  term  of  years  determinable  on  one  or  two 
lives. **  Mr.  Justice  Bokeby  held,  that  a  term  could  only  be  granted 
determinable  upon  lives ;  but  Chief  Justice  Holt,  and  Turton  and 
Eyre,  Justices,  held,  that  a  lease  for  thirty  years  absolutely  was  good 
within  the  proviso,  for  the  words  of  the  proviso  were  for  one  or  two 
lives,  or  for  the  term  of  thirty  years,  or  for  any  other  number  or 
term  of  years,  determinable  on  one  or  two  lives,  &c.  where  the 
repetition  of  the  particle  (for)  disjoins  and  separates  the  sentence,  and 
makes  so  many  distinct  clauses,  so  that  the  donee  had  power  to  make 
leases  either  for  one  or  two  lives,  or  for  thirty  years,  or  for  any 
number  of  years,  determinable  on  one  or  two  lives;  he  had  his  elec- 
tion to  make  the  one  lease  or  the  other;  if  he  could  not  lease  but  for 
thirty  years  determinable  on  two  lives,  the  preposition  (for)  in  the 
clause  (for  the  term  of  thirty  years)  would  govern  the  whole  sentence, 
which  would  have  been  penned  in  this  manner,  viz,  for  the  term  of 
thirty  years  determinable,  &c.,  or  rather,  for  any  term  or  number  of 
years  determinable  on  one  or  two  lives ;  for  if  such  a  construction 
were  to  be  made,  what  occasion  would  there  be  for  these  words,  (for 
the  term  of  thirty  years)  ?  They  might  be  entirely  omitted  ; 
but  as  the  sentence  runs,  for  the  term  of  thirty  years,  or  for 
any  other  number  or  term  of  years,  such  repetition  or  reiteration 
makes  them  distinct  clauses ;  and  as  the  first  (for)  governs  the  first 
clause  (for  the  term  of  thirty  years),  so  the  last  preposition  (for) 
governs  the  latter  clause  (for  any  term  or  number  of  years  deter- 
minable, &c.),  and  explains  the  intent  of  the  parties  to  be,  that  leases 
might  be  made  for  any  number  of  years  determinable  on  lives,  so  in 
like  manner  for  thirty  years  absolutely. 

45.  In  the  case  of  Lutwich  and  Pigott  (n),  the  power  was  to  demise 

(m)  1  Com.  37,  and  other  books ;  and  (n)  3  Mod.  2G8. 

see  Roe  v.  Prideanz,  10  East,  156. 
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for  three  lives  or  twenty-one  yearsy  or  under,  iwybr  any  term  of  years, 
upon  one,  two,  or  three  lives,  or  as  tenant  in  tail  in  possession  might  do. 
It  was  insisted  that  a  lease  for  twenty-one  years  only  could  be  granted 
determinable  upon  lives  ;  but  the  Court,  ^vith  great  reason,  supported 
a  lease  granted  under  the  power  for  ninety-nine  years,  determinable 
upon  three  lives. 

46.  A  general  power  to  a  tenant  for  life  to  grant  a  term  or  estate, 
without  specifying  the  duration  of  it,  will  enable  him  to  grant  a  term 
beyond  his  own  life,  although  it  defeat  the  remainders  over;  for 
otherwise  the  power  would  be  merely  idle  and  void,  as  every  tenant 
for  life  may  alien  the  estate  during  his  own  life  {o). 

47.  A  power  to  grant  an  interest  in  possession,  of  course  will  not 
authorize  a  grant  in  reversion  (/?).  What  amounts  to  a  reversionary 
grant  is  a  question  which  generally  arises  on  leases,  and  we  may 
therefore  reserve  the  consideration  of  it  for  the  chapter  on  leases  (y). 
But  we  may  here  observe,  that  although  a  reversionary  interest  be 
granted  where  the  power  authorizes  a  grant  in  possession  only,  yet 
equity  will  in  some  cases  supply  the  defective  execution  of  the  power, 
where  there  is  a  meritorious  consideration  in  the  appointee  (r)(I). 

48.  Where  a  power  is  given  to  appoint  a  fund  (whether  real  or 
personal,  and  of  whatever  tenure)  amongst  several  objects  either 
in  esse,  or  to  be  bom,  and  the  fund  is,  in  default  of  appointment, 
^ven  amongst  the  objects  of  the  power,  if  there  should  ultimately 
be  but  one  object  of  the  power,  an  interest  cannot  be  limited  to  him 
under  the  power,  determinable  on  the  happening  of  a  particular  event, 
for  example,  his  death  under  twenty-one  without  issue. 

49.  This  was  decided  in  the  case  of  Doe  v.  Denny  («).  Under  a 
marriage  settlement,  the  estate  was  limited  to  the  use  of  such  child 
or  children  of  the  marriage,  and  for  such  estate  and  estates,  and 
subject  to  such  powers,  conditions,  provisoes,  and  limitations,  as  the 
wife  should  appoint ;  and  in  default  of  appointment,  to  the  use  of  the 
children  in  fee;  and  in  default  of  issue,  then  as  the  wife  should 
appoint  generally.  There  was  only  one  child  of  the  marriage,  and 
the  wife,  by  virtue  of  her  powers,  devised  the  estate  to  her  son 
in  fee;  and  in  case  he  should  die  under  twenty-one,  and  without 
issue  (II),  then  over.  The  Court  said,  that  it  was  clearly  the  intention 
of  the  parties  to  the  settlement  that  the  issue  should  take  an  estate 
in  fee ;  and  after  showing  that  the  general  power  given  to  the  wife 

(0)  Hele  V.  GreeD,  2  Ro.  Abr.  861,  pL  (q)  Cli.  IS,  •.  3. 

10.  (r)  Anon.  2  Freem.  224. 

{p)  Bee  Crozler  o.  Crozler,  3  Dra.  &  is)  Say.    205,   reported;    2  Wils.  337, 

War.  353 ;  and  see  pogt^  ch.  16,  b.  2.  cited. 

(1)  The  power,  although  to  lease,  was  probably  for  a  provision  for  younger  children.    It 
is  not  stated  that  any  reot  was  required  to  be  resen-ed. 

(II)  These  words,  which  are  very  important,  ai'e  not  noticed  in  Sayer's  report 
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ncyer  arose  (t),  they  held  that  the  son  took  an  estate  in  fee  under 
the  deyise  to  him^  or  an  estate  in  fee  under  the  marriage  settlement ; 
and  in  one  report  it  is  said  that  the  wife  could  not  alter  the  estate  of 
the  son. 

50.  In  the  later  case  of  Roe  r.  Dunt(tt),  a  copyhold  estate  was 
surrendered  to  the  child  or  children  of  the  mamage,  in  such  propor- 
tion and  proportions^  and  for  such  estate  and  estates^  as  the  husband 
and  wife,  or  the  survivor,  should  appoint ;  and  in  default  of  appoint- 
mentj  then  to  all  the  children  in  fee  as  tenants  in  common,  and  for 
want  of  such  issue,  to  the  husband  in  fee.  The  husband,  who  sur- 
vived his  wife,  appointed  to  the  only  child  of  the  marriage  in  fee, 
when  she  attained  twenty-one,  but  if  she  died  under  twenty-one,  then 
he  gave  the  estate  over ;  and  the  whole  Court  of  C.  B.  were  clearly 
of  opinion  that  the  husband  had  no  power  to  make  such  appoint- 
ment ;  but  there  being  only  one  child  of  the  marriage,  that  child  was 
entitled  to  the  whole  estate  in  fee.  But  Chief  Justice  Wilmot  said, 
that  he  thought  a  single  child  in  such  a  case  as  this  might  be  made 
tenant  in  tail.  This  case  was  decided  on  the  authority  of  the  preced- 
ing case  of  Koe  and  Dunt,  but  the  Court  thought  the  case  at  bar  was 
a  stronger  case ;  for  if  this  power  could  have  taken  place,  and  the 
child  had  died  under  twenty-one,  and  left  issue,  that  issue  would  have 
been  disinherited. 

51.  It  is  observable  that  neither  of  the  foregoing  cases  is  an 
authority,  that  where  the  power  authorizes  not  merely  a  distribution 
as  to  shares,  but  also  an  appointment  of  the  quantity  of  estate  or 
interest  in  the  land  to  be  acquired  by  the  objecta  of  the  power,  the 
donee  cannot  limit  a  less  estate  than  a  fee  to  the  sole  object  of  the 
power,  so  as  that  an  absolute  and  not  a  defeasible  estate  be  limited. 
On  the  contrary,  Chief  Justice  "Wilmot  expressed  his  opinion,  that  a 
single  child  might  in  such  case  be  made  tenant  in  tail,  and  by  a  parity 
of  reason  the  child  might  be  made  tenant  for  life,  although  a  limita- 
tion for  life  would  be  nugatory  where  the  object  takes  an  estate  of 
inheritance  in  default  of  appointment,  because  the  estate  for  life 
limited  to  him  under  the  power  would  merge  in  the  estate  of  inhe- 
ritance. But  Mr.  Serjeant  Wilson,  the  reporter,  adds  a  quaere  to  the 
opinion  of  the  Chief  Justice  in  Roe  and  Dunt,  on  the  question  under 
consideration.  He  does  not,  however,  advance  any  argument  against 
the  opinion,  nor,  perhaps,  would  it  be  easy  to  frame  one.  Where 
the  power,  as  in  that  case,  authorizes  an  appointment  to  the  child  or 
children  of  the  marriage,  for  such  estate  and  estates  as  the  donee  shall 
limit,  the  words  of  the  instrument  cannot  be  satisfied  without  giving 
to  the  donee  a  power  to  limit  the  quantity  of  estate  to  be  taken  by  a 
single  child,  the  only  object  of  the  power.     A  contrary  construction 

(/)  Vide  gupra,  p.  267.  («)  2  Wils.  336. 
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would  lead  to  endless  difficulties.  Suppose  there  to  be  two  objects 
of  the  power,  it  will  be  admitted  that  an  appointment  of  the  estate 
to  them  in  tail,  with  cross-remainders  between  them  in  tail,  would 
be  good ;  then  take  it  that  one  dies  in  the  lifetime  of  the  donee  of 
the  power  without  issue,  so  that  the  survivor  becomes  the  only  object 
of  the  power,  can  it  be  seriously  argued  that  the  appointment  would 
in  that  event  become  void,  and  that  he  would  take  the  fee  under  the 
limitation  in  default  of  appointment ;  and  if  this  appointment  be  good, 
does  it  not  follow,  on  the  same  principle,  that  an  appointment  to  a 
single  and  the  only  object  of  such  a  power  in  tail  is  equally  valid  ? 
In  truth,  in  both  of  the  above  cases,  the  appointment  appears  to  have 
been  made  with  a  view  to  defeat  the  limitation  in  the  deed  to  the 
object  of  the  power  in  default  of  appointment,  and  to  increase  the 
interest  of  the  person  executing  the  power  at  the  expense  of  the 
object  of  the  power. 

52.  In  Bray  v.  Hammersley  (x),  where  the  trust  was  for  all  and 
every  the  child  and  children,  in  such  shares  and  proportions,  and  to 
be  paid  at  such  age  or  ages,  time  or  times,  and  with  such  benefit  of 
survivorship' or  otherwise,  or  subject  to  with  and  under  such  condi- 
tions, restrictions,  and  limitations  over,  as  the  parent  should  appoint 
with  a  limitation,  in  default  of  appointment,  in  trust  for  the  children 
equally,  and  if  but  one  child,  for  that  one  child,  to  be  paid  to  sons  at 
twenty-one,  and  to  daughters  at  twenty-one  or  marriage — ^there  being 
an  only  child,  a  daughter,  an  appointment  giving  her  a  general  power 
of  appointment,  with  a  trust,  in  default  of  appointment  for  her  separate 
use  for  life,  and  after  her  decease,  for  her  executors  or  administrators, 
as  part  of  her  personal  estate,  was  held  valid,  and  it  was  distinguished 
from  the  case  of  Campbell  v.  Sandys  referred  to  below,  upon  the 
ground  that  the  words  were  more  extensive,  and  that  an  only  child 
was  as  much  comprehended  under  the  words  of  the  power,  as  if  there 
had  been  more  children  than  one,  except  for  the  purpose  of  distribu- 
tion, and  that  the  power  was  capable  of  being  exercised  as  to  the 
time,  and  as  to  the  conditions,  restrictions  and  limitations. 

53.  But  where  the  power  simply  authorizes  an  appointment  of  the 
shares  to  be  taken  by  the  objects,  the  power  necessarily  ceases  when 
there  is  only  one  object,  for  he  of  course  must  take  the  whole. 

54.  Thus  where  by  marriage  articles  leaseholds  for  lives  were 
agreed  to  be  conveyed  to  trustees  to  the  use  of  the  issue  of  A  and  B, 
in  such  shares  and  proportions  as  A  should  appoint,  and  for  want  of 
appointment  to  go  to  the  children  equally.  There  was  only  one 
child ;  and  Lord  Redesdale  held  that  this  power  was  only  to  limit 
proportions,  and  that  only  in  the  event  of  the  existence  of  more  chil- 
dren than  one ;  consequently  the  power  never  arose  at  aU,  there 

(x)  3  Sim.  613;  2  Clark  dc  Fin.  4C3;      11  Hans,  SS9L 
affirmed  In  D.  P.  nam.  Bray  v.  Bree ;  see 
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having  been  only  one  child  capable  of  taking  under  the  settlement, 
and  the  instrument,  he  added,  was  to  be  considered  as  if  the  power 
had  not  been  inserted  (y). 

-  55.  In  the  cases  hitherto  discussed,  it  is  of  course  assumed  that 
the  object  of  the  power  takes  the  estate  under  the  settlement  in 
default  of  appointment ;  for  it  is  clear,  that  if  the  object  can  only 
take  the  estate  by  an  execution  of  the  power,  it  may  be  appointed  to 
him.  And  even  if  he  take  a  share  of  the  estate  in  default  of  appoint- 
ment, yet  the  entirety  may  be  appointed  to  him.  This  was  decided 
by  Lord  Thurlow,  in  a  case  where  a  power  was  given  to  a])point 
personalty  amongst  children,  and  in  default  of  appointment,  the  fund 
was  given  to  the  children  equally,  to  be  vested  at  twenty-one, 
although  they  died  in  the  life-time  of  the  donee  of  the  power.  There 
were  two  children,  one  of  whom  attained  twenty-one  (to  whom  a 
small  share  was  appointed),  and  then  died,  and  the  donee  appointed 
the  residue  to  the  surviving  child.  Lord  Thurlow  said,  that  where 
there  are  only  two  children,  the  power,  by  way  of  exercise  of  dis- 
cretion, is  totally  gone  by  the  death  of  one  before  it  is  exercised,  and 
it  cannot  be  the  same  power  in  point  of  extent  as  when  meant  to  be 
a  distribution  among  several,  for  which  it  is  necessary  there  should 
be  several.  But  tliis  clause  made  it  proper  for  the  donee  to  express 
that  she  did  intend  the  power  to  be  executed.  If  there  was  no 
appointment,  the  consequence  was,  each  would  be  entitled  to  a 
moiety,  because  there  was  no  appointment.  .  In  respect  of  that 
clause,  she  had  a  power  to  appoint  to  one  only ;  for  though  that  was 
not  a  distribution,  it  was  an  expression  that  it  should  go  by  appoint- 
ment, and  not  transmit  for  want  of  it.  It  was  not  necessary  for  her 
to  make  any  appointment  at  all  to  the  son.  As  the  case  had  hap- 
pened, she  need  not  have  given  him  a  shilling  contrary  to  her  pur- 
)X>se  that  the  whole  should  go  to  one,  meaning  to  say,  she  had  as 
much  right  to  fix  it  in  one  surviving  as  in  nine,  if  nine  had  survived; 
and  he  decreed  accordingly  (jr). 

56.  And  in  Houstoun  v.  Houstoun(a),  property  was  given  by 
will  to  trustees  for  the  testator's  son  for  life,  and  if  she  should  sur- 
vive him,  then  for  the  son's  wife  for  life,  and  after  his  son's  decease, 
but  subject  to  his  wife's  life  interest  in  case  she  should  survive  him, 
to  transfer  the  funds  unto  and  between  the  said  wife  of  his  son,  if 
she  should  be  then  living,  and  any  child  or  children  he  might  have, 
in  such  shares,  &c.  as  he  should  appoint  by  will,  and  in  default  of 

(y)  Campbell  v.  Sandys,  1  Scho.  &  Lef.  Itself  j  Butcher  v.  Batcher,  1  Ves.  &  Bea. 

2Sl ;  and  see  Folkes  v.  Weeteni,9  Vob.  456,  79 ;  M*Ghle  v.  M'Ghie,  2  Wadd.  868, it^fra ; 

where  the  power  only  extended  to  the  case  Woodcock  t>.  Renneck,  1  Turn.  &  Phil.  72. 

of  Beveral  objects.  Lancashire  ».   Lancashin*,   I     De  Gex  Sl 

(z)  Boyle  v.  Bishop  of  Peterborough,  1  Sma.  288. 

Ves.jun.  299.     See  Vane  r.  Lord  Dunjyan-  (a)  4  Sim.  611. 
aou,  2  Scho.  &  Lef  1 1 8,  a  case  sunding  hy 
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appointment,  to  the  children  equally,  or  if  none,  for  the  son's  next 
of  kin.     The  son  appointed  a  lai^e  sum  to  his  wife,  and  died  in  her 
life-time  without  ever  having  had  a  child  ;  it  was  contended  that  the 
appointment  was  bad  for  want  of  a  surviving  child,  but  the  Vice- 
Chancellor  supported  it :  he  said  he  was  of  opinion  that  the  principle 
of  the  case  of  Boyle  v.  the  Bishop  of  Peterborough,  was  directly 
ajpplicable,  because  the  testator  had  given  the  fund  to  the  son  for 
life,  then  to  the  wife  for  life,  and  then,  after  the  decease  of  the  son, 
subject  to  the  life-interest  of  the  wife,  upon  trust,  that  the  trustees 
should  transfer  the  fund  unto,  between  and  amonscst  the  wife  of  his 
son,  if  she  should  be  then  living,  and  any  child  or  children  that  he 
might  have,  in  such  manner  as  he  should  appoint;  and  then  the 
testator  proceeds  to  declare  what  shall  take  place  in  default  of  such 
appointment :  and  his  opinion  was,  that  all  the  passages  of  the  will 
which  follow,  were  governed  by  the  words,  "  in  default  of  such  direc- 
tion,  &c.     The  facts,  as  we  have  seen,  were;  that  the  wife  survived 
her  husband,  but  there  was  no  child.     In  ihe  case  of  Boyle  v.  the 
Bishop  of  Peterborough,  Mrs.  Walsingham  had  two  children,  a  son 
and  a  daughter ;  and  she  first  appointed  a  portion  of  the  fund  to  her 
son,  who  afterwards  died ;  and  then  she  appointed  the  residue  of  the 
fund  to  her  daughter:  and  then  it  was  said  that  the  daughter  could 
not  take  by  virtue  of  the  execution  of  the  power.     Now  Lord 
Thurlow  admits  that  the  power,  as  a  power  of  distribution,  had 
ceased ;  and  then  he  says,  "  but  this  clause,"  that  is,  the  clause  dis- 
posing of  the  fund  in  default  of  appointment,  "  made  it  proper  for 
her  to  express  that  she  did  intend  her  power  to  be  executed;  if 
there  was  no  appointment,  the  consequence  is,  each  would  be  entitled 
to  a  moiety,  because  there  was  no  appointment.     In  respect  of  that 
clause,  she  had  a  power  to  appoint  to  one  only ;  for,  though  that  is 
not  a  distribution,  it  is  an  expression  that  it  shall  go  by  appoint- 
ment, and  not  transmit  for  the  want  of  it."     The  yice-Chancellor 
thought  that  that  case,  which  was  approved  of  and  followed  by 
Lord  Eldon,  was  not  distinguishable  in  substance  from  the  present 
case,  because  the  wife  was  as  much  intended  to  take  through  the 
exercise  of  the  power  as  the  children  were ;  and  it  would  be  strangely 
inconsistent  to  say  that  there  must  be  children  in  order  to  enable 
the  wife  to  take,  but  that,  if  there  had  been  children  and  no  wife, 
the  power  might  have  been  exercised  with  respect  to  the  children : 
he  thought  that  the  right  of  executing  the  power  must  be  considered 
as  a  right  as  much  in  favour  of  one  as  of  the  other.     What  he  had 
said  was  not  in  the  least  inconsistent  with  the  decisions  in  Wilson's 
reports.     In  each  of  those  cases  there  was  a  child  who  was  an  object 
of  the  power,  and  consequently  the  power  to  appoint  in  default  of 
children  never  arose.     That  was  all  that  the  Court  had  to  decide ; 
and  that  was  the  point  the  Court  did  decide,  although  the  Chief 
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Justice  seemed  to  consider  that  there  might  have  been  an  appointment 
in  tail  to  the  child :  it  was,  however,  quite  enough  for  the  Court  to 
say  that  there  was  no  question  at  all  with  respect  to  the  power  in 
default  of  children,  as  the  fact  was,  in  each  case,  that  there  was  a  child 
in  existence,  which  prevented,  therefore,  any  exercise  whatever  of  the 
power  of  appointment  over.  He  thought,  therefore,  that  the  case  was 
concluded  by  what  had  been  decided,  by  Lord  Thurlow,  in  the  case  of 
Boyle  V.  the  Bishop  of  Peterborough,  and  which  had  been  approved 
of  and  followed  by  Lord  Eldon ;  and  accordingly  he  declared  that 
the  wife  was  entitled  to  the  legacy.  Boyle  v.  Bishop  of  Peter* 
borough  was  followed  in  a  late  case  in  the  Exchequer,  although  all 
the  children  were  named  in  the  power,  and  the  limitation  in  default 
of  appointment  did  not  include  one  of  them  (&). 

57.  In  Beade  v.  Beade  (e),  an  estate  was  devised  to  the  testator's 
wife,  and  after  her  death  he  gave  the  same  to  his  brother-in-law.  A, 
upon  trust,  that  he,  his  heirs  or  assigns,  should  sell,  give,  devise,  or 
otiierwise  dispose  of  the  premises  unto  and  amongst  his,  A%  four 
children  by  his  late  wife,  viz.  George,  William,  Barbara,  and  Jane, 
in  such  manner,  and  by  such  shares,  and  under  such  directions,  as 
A  should  by  deed  or  will  appoint  And  after  his  wife's  death  and 
certun  payments  made,  he  directed  A  to  pay  the  residue  of  the 
rents  unto  the  said  four  children  by  half-yearly,  payments,  in  and  by 
such  dividends,  shares,  and  proportions  as  A  should  think  fit  to  limit 
and  appoint,  and  in  like  manner  as  he  had  before  directed  the 
disposition  of  the  estate.  George  died  in  the  testator's  life-time, 
leaving  a  son,  George.  After  the  testator's  death,  A^  reciting  the 
power  and  George's  death,  appointed  by  deed  three-fourths  of  the 
estate  to  the  three  surviving  children,  as  tenants  in  common  in  fee. 
Gt&rg^s  son  was  the  testator* s  heir-at-law^  and  also  heir-at-law  of  Ay 
Jiis  grandfather,  and  he  left  a  son  who  recovered  the  one-fourth  at 
law,  upon  the  strength  of  his  legal  title,  his  great-grandfather.  Ay 
having  died  intestate  as  to  that  one-fourth  (rf).  Upon  the  first  hear- 
ing. Lord  Bosslyn  thought  that  the  interest  of  the  objects  of  the 
power  in  cases  of  this  nature  was  vested,  subject  to  be  divested. 
There  was,  he  said,  a  material  difference  between  land  and  money. 
As  to  money,  any  part  that  falls,  of  course  falls  into  the  residue. 
Then,  where  the  sum  is  separated  from  the  bulk  of  the  personal 
estate,  it  would  be  a  forced  construction  to  throw  that  back  into  the 
general  residue.*  But  as  to  land,  there  must  be  an  estate  given ;  the 
intention  to  give  is  not  sufficient.  In  Marryat  v.  Townly,  1  Ves. 
102,  the  express  joint-tenancy  was  controlled.  Lord  Hardwicke 
held  it  was  all  blunder;  it  was  impossible  it  could  mean  a  joint- 
tenancy,  as  the  conveyance  was  to  be  at  the   respective  ages  of 

{b)  Ricketts  r.  Loflus^  4  You.   &  Coll.  (r)  5  Ves.  744. 

519.  Id)  S  Term  Jlep.  118. 
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twenty-one,  and  there  was  an  evident  intention  of  division.  Lord 
Kosslyn  added,  tliat  he  had  not  fully  made  up  his  mind  upon  the 
case,  but  he  was  inclined  to  think  A  was  well  advised  at  the  time  he 
made  the  deed  of  appointment  After  the  lapse  of  half  a  year  he  gave 
judgment,  and  was  of  opinion  that  the  execution  of  the  power  was 
good  under  the  circumstance  that  had  taken  place  of  the  death  of 
the  eldest  son,  who  in  the  will  was  one  of  tlie  four  objects  of 
appointment,  and  who  died  in  the  life-time  of  his  father  [and  of  the 
testator]  before  any  appointment.  Under  those  circumstances  he 
conceived  the  father  well  and  properly  executed  his  power,  by 
appointing  onli/  three-fourths  to  his  three  surviving  children.  He 
did  not  find  that  the  Court  of  King's  Bench  had  determined  the  pre- 
cise question.  He  rather  thought  that  was  the  opinion  of  the  Court, 
though  they  would  not  put  it  so,  and  would  not  go  further  than  the 
legal  title. 

58.  This  Is  not  very  distinct,  but  Lord  Rosslyn's  opinion  appears 
to  have  been:  1.  That  the  four  children  took  vested  interests  as 
tenants  in  common  in  fee,  subject  to  be  divested  by  an  execution  of 
the  power  (e);  2.  That  by  the  death  of  one  of  the  children  in  the 
testator's  life-time,  the  power  was  gone  as  to  one-fourth,  and  the 
remaining  three  fourths  onl^  could  be  apix)inted  to  the  three  sur- 
viving children ;  3.  That  the  heir-at-law  of  the  testator  was  entitled 
in  that  character,  in  equity  as  well  as  at  law,  to  the  one-fourth 
unappointed.  This  one-fourth,  of  course,  did  not  pass  in  equity  by 
the  will  to  the  objects  in  default  of  appointment,  but  lapsed  by  the 
death  of  the  equitable  devisee  in  the  testator's  life-time.  If,  how- 
ever, the  power  had  remained  capable  of  being  exercised  over  the 
entirety  of  the  estate  in  favour  of  the  three,  the  appointment  which 
was  made  of  the  three-fourths  could  not  have  been  confined  to  the 
shares  actually  vested  in  the  three  surviving  children,  but  must  have 
been  three-fourths  generally  of  the  estate,  and  consequently  would 
have  operated  over  the  one  fourth  which  lapsed,  equally  with  the 
three-fourths  which  did  not— In  this  vi6w,  as  the  shares  of  the  latter 
three-fourths  not  appointed,  vested  in  the  three  surviving  children 
as  tenants  in  common  in  fee,  the  heir-at-law  of  the  testator,  viz.  the 
great-grandson,  took  only  one-sixteenth  by  the  lapse.  Lord  Kosslyn 
gave  him  one-fourth,  and  therefore  decided  that  the  power  did  not 
remain  as  to  the  one-fourth  which  lapsed — that  at  least  is  the  opera- 
tion of  the  judgment,  whatever  was  the  view  he  actually  took  of  the 
case.  Church  w.  Edwards  (/),  where  the  shares  in  the  estate  of 
which  the  parties  were  seised  in  tail,  and  of  the  reversion  in  fee, 
were  not  distinguished,  cannot  apply  to  the  case  under  discussion. 
For  it  is  the  ordinary  rule  that  the  appointee  of  a  share  takes  under 

(e)  See  Caslerton  v.  Sutherland,  9  Ves.  (/)  2  Bro.  C.  C.  ISO. 

445. 
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the  gift  in  default  of  appointment,  his  share  of  what  remains  unap* 
pointed,  precisely  as  ii*  no  ap|X)intment  had  been  made  to  him.  If 
there  were  two  children  who  in  default  of  appointment  took  the  fuiid 
equally,  and  an  appointment  were  made  to  one  of  a  moiety,  it  is 
perfectly  settled  that  the  appointee  would  take  an  equal  portion  of 
the  moiety  unappointed,  with  the  other  child,  that  is,  it  would  be 
divided  between  them.  The  only  distinction  between  the  cases  is, 
that  if  in  Reade  v.  Keade  the  power  existed,  it  was  larger  than  the 
implied  gift  in  default  of  appointment — the  power  rode  over  the  en- 
tirety ;  the  gift  in  default  of  appointment,  in  consequence  of  the 
lapse,  extended  to  only  three-fourths — but  that  is  a  reason  more 
strongly  in  favour  of  the  appointee  under  the  power,  because  as  to  a 
share  of  the  estate,  it  could  be  taken  only  under  an  exercise  of  the 
power.  If  therefore  the  power  did  continue  in  force.  Lord  Rosslyn's 
decision  cannot  be  suppoHed:  but  as  the  share  by  the  lapse  de- 
Bcended  upon  the  testator's  death  to  his  heir-at-law,  the  decision 
appears  to  be  a  sound  one,  for  the  effect  of  the  lapse  in  such  a  case 
may  properly  be  held  to  defeat  the  devise,  both  power  and  interest, 
over  the  share  which  the  deceased  object  was  to  take  in  default  of 
appointment.  The  case  would  have  been  more  diflScult  if  there  had 
been  no  gift — express  or  implied — in  default  of  appointment;  for 
.then  the  surviving  objects  for  the  time  being  could  have  taken  only 
under  an  exercise  of  the  power,  and  no  estate  would  have  lapsed  by 
the  death  of  any  in  the  testator's  life-time.  In  such  a  case,  nice  as 
the  distinction  may  seem,  the  power  might  well  be  held  to  remain 
capable  of  being  exercised  over  the  entirety,  in  favour  of  the  sur- 
viving objects. 

59.  In  some  early  editions  of  this  work  the  author  did  not  state 
the  facts  or  judgment  in  Keade  v.  Keade,  or  give  any  opinion  of 
his  own  upon  the  point,  but  extracted  from  it,  not  without  some 
consideration,  the  following  rule  or  principle,  viz. (I):  Where 
a  power  is  given  by  will  to  appoint  an  estate  amongst  several 
objects,  and  the  estate  in  default  of  appointment  is  given  to  them 
as  tenants  in  common,  the  death  of  any  of  the  objects  in  the  life 
of  the  testator  will,  pro  tanto,  defeat  the  power  and  devise  over,  so 
that  the  power  and  devise  will  only  remain  as  to  the  shares  of  the 
survivors  {ff)  (II).  But  as  it  is  clear,  that  under  a  devise  to  several 
as  joint-tenants,  the  share  of  any  dying  in  the  testator's  life-time  does 

(g)  Reade  o.  Reade,  5  Ves.  744 ;  Caster-      Humpson,  1  Jur.,  N.  S.,  1104. 
ton  V.  Sutherland,  9  Yes.  445;  Ratcliffe  v. 


(I)  This  statement  was  first  inserted  in  the  6th  edition. 

(II)  ''This  is  the  point  which  this  ca^e  appears  to  have  decided,  but  it  is  not  easy  to 
collect  the  fact.  See  6  Ves.  744;  8  Term  Rep.  118.  The  decree  does  not  advert  to  the 
grounds  of  the  decision.  The  defendant  claimed  as  the  snrTivor  of  the  four  children.  Reg. 
lib.  B.  1800,  fo.  708.    See  1  Yes.  &  Bea.  02." 
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not  lapse^  but  goes  over  to  the  survivors  (A),  it  should  seem,  that 
where  the  estate  in  default  of  appointment  is  given  to  the  tjbjects  of 
the  power  in  joint-tenancy,  as  the  survivors  would  take  the  whole  in 
default  of  appointment,  the  power  itself  ought  still  to  ride  over  the 
entirety,  and  not  be  confined  to  the  shares  of  the  surviving  objects. 
And  to  this  portion  of  text  was  added  the  note  which  is  retained  in 
this  edition.  He  sees  no  reason  whatever  to  amend  the  text ;  but 
he  has  investigated  the  point  fully,  because  it  is  one  of  considerable 
importance,  and  the  law,  as  before  stated,  has  been  questioned  (t). 
It  is  said  that  the  point  was  decided  by  Boyle  and  the  Bishop  of 
Peterborough;  for  if  the  decease  of  an  object,  whose  share  has 
vested,  does  not  take  that  share  out  of  the  operation  of  the  power,  it 
seems  to  follow  pari  ratione  that  the  decease  of  an  object,  the  gift  of 
whose  share  by  that  event  lapses,  does  not  pro  tanto  defeat  it  It  is 
impossible  to  find  any  solid  principle  of  distinction  between  the  cases. 
The  case  of  Reade  v.  Keade,  it  is  added  (and  which  it  is  observed, 
the  author  admitted  not  to  be  very  intelligible),  is  much  too  blind  a 
case  to  be  relied  upon  as  establishing  a  doctrine  so  entirely  new,  and 
discrepant  to  the  principles  of  analogous  cases.  The  admission  of 
the  claim  of  the  heir-at-law  of  the  object  who  had  died  in  the  life- 
time of  the  testator,  unless  he  was  the  heir-at-law  of  the  testator  (in 
which  case  the  reference  to  the  other  character  was  absurd),  is  quite 
unaccountable. 

It  will  be  seen  that  the  heir-at-law  of  the  object  of  the  power 
who  had  died,  was  the  heir  at-law  of  the  testator  when  he  died,  and 
there  was  no  reference  to  any  other  character.  The  question  simply  is, 
what  did  Lord  Rosslyn  decide  ?  and  that  I  have  endeavoured  to  show. 
The  distinctiony  however,  between  the  case  before  him,  and  Boyle  and 
the  Bishop  of  Peterborough,  appears  to  be  an  obvious  one.  Where 
the  objects  are  once  living,  and  the  power  may  be  exercised  in  their 
favour,  it  operates  as  it  was  intended,  and  subsequent  events  will  not 
defeat  it,  idthough  they  may  vary  its  application;  but  where  tiie 
power  as  to  an  object  never  arose,  and  the  share  of  the  estate  itself, 
which  that  object,  if  living,  would  have  taken  in  default  of  appoint- 
ment, lapses,  it  is  reasonable  that  the  power  over  that  share  should 
also  lapse,  if  1  may  be  allowed  the  expression.  Boyle  v.  Bishop  of 
Peterborough  should  not  now  be  disturbed ;  but  it  is  not  necessary 
to  extend  the  principle  to  other  cases. 

60.  In  the  argument  of  Butcher  v.  Butcher,  it  was  observed  that 
in  Reade  v.  Reade,  which  contradicts  Boyle  v,  the  Bishop  of  Peter- 
borough, Lord  Loughborough  must  have  proceeded  on  the  notion 
that  each  child  was  to  have  a  share  ;  that  the  father  executing  the 
power,  supposing  each  of  tiie  four  children  entitied  to  a  fourth,  in- 

^  {h)  Davies  v.  Kempe,  Cart.  2 ;  and  see  1      Peat  v.  Chapman,  1  Vat.  64-2. 
Salk.  288 ;  Doe  r.  Underwood,  WiUes,  203;  (%)  3  Jarm.  Pow.  374. 
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tended  to  give  what  each  would  have  taken  if  the  power  had  not 
been  executed  (A).  Lord  Eldon^  in  delivering  judgment^  alluded  to 
the  practice  of  allowing  ahares  to  remain  unappointed,  so  as  to  give 
something  to  a  deceased  child.  He  said  that  Lord  Thurlow  dis- 
sented from  that  which  he  understood  to  have  been  the  previous 
notion  of  conveyancersy  and  established  the  rule  in  Boyle  and  the 
Bishop  of  Peterborough ;  and  Lord  Loughborough  also  appears  in 
Heade  v,  Reade  to  have  disturbed  that  doctrine^  giving  the  fourth 
tahichy  according  to  the  old  course,  would  have  been  divided  among  the 
four,  to  the  representatives  of  the  deceased  child.  He  added,  that  he 
did  not  perfectly  understand  this  case,  which  was  quite  novel  in  this 
respect ;  but  if  the  doctrine  resulting  from  it  is  not  agreeable  to 
what  was  previously  understood  to  be  the  law  as  to  the  fund  unap- 
pointed,  as  to  the  appointed  shares  it  follows  Bogle  and  the  Bishop  of 
Peterborough  which  it  is  better  to  abide  by  (/). 

61.  There  appears  to  be  a  misapprehension  in  this  passage,  which 
will  be  observed  upon  in  another  place  (m).  The  observation  in  the 
argument  upon  the  point  decided  by  Reade  v.  Reade  is  not  correct, 
nor  can  Lord  Eldon's  observations  be  supported.  Lord  Rosslyn  did 
not  give  the  fourth  which,  according  to  the  old  course,  would  have 
been  divided  amongst  the  four,  to  the  representatives  of  the  deceased 
child:  because,  according  to  no  rule  could  the  fourth  have  been 
divided  amongst  the  four,  except  under  an  appointment,  and  none 
was  made ;  nor  was  the  fourth  given  to  the  representatives  of  the 
deceased  child  in  that  character;  but  the  share  having  lapsed,  was 
held  not  to  have  been  affected  by  the  appointment  of  the  three- 
fourths,  and  it  was  decided  that  the  appointment  was  properly  con- 
fined to  the  three-fourths.  Reade  v.  Reade  did  not,  it  is  appre- 
hended, follow,  as  to  the  appointed  shares,  Boyle  and  the  Bishop  of 
Peterborough ;  for  in  the  latter  case  the  power,  notwithstanding  the 
death  of  an  object  of  it,  was  held  to  remain  over  the  whole  fund  in 
£Eivour  of  the  surviving  objects,  whilst  in  Reade  v.  Reade,  the  death 
of  an  object  m  the  testator*s  lifetime  appears  to  have  taken  the  share 
altogether  out  of  the  will. . 

62,  This  subject  will  be  resiuned  in  considering  separately  what 
estates  may  be  created  under  special  powers,  particularly  under 
powers  to  appoint  to  children  (n). 

(k)  1  Ves.  k  Betk,  89.  (m)  Vide  ii\fra,  ch.  la 

(0  1  Ves.  Sc  Bea.  92, 93.  (n)  It^,  efau  16. 
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SECTION    III. 


WHAT   ACTS   POWEUS   AUTUOUIZE. 


2.  Powers  qfpartitianftaU  and  exekangey 

authoi-ize  what  acts. 

8.  Power  may    be  exerched  aver  fund 
directed  to  be  converted. 

4,'\PoMeer  to  sell  and  raise  a  sum,  authO' 

5./     rizes  a  mortgage. 

6.  WJtere  a  mortgage  with  power  of  sale 

is  authorized. 

7.  Power  to  raise  a  swn  authorizes  a 

sale. 
10.  Poioer  to  sell  or  mortgage,  exhausted 
by  a  mortgage. 

13.  Mixed  fund,  may  be  given  separately 

OTtumgst  objects. 

14.  Power  to  charge  a  sum  includes  m. 

terest, 

16.1 

^^  >  Where  portions  carry  interest. 

21 .  Right  of  tenant  for  Hfe  for  overpay" 

ments. 

22.  Power  coi\fined  to  part  of  the  estate 

must  be  so  executed^ 


23.  But  power  to  charge  an  estate  may  be 
exercised  over  any  portion. 

25,  Jenkins  v.  Keymis.  How  power  to 
charge  may  he  executed. 

27.  Power  to  raise  and  borrow,  executed 
by  a  grant  qf  a  rent'-charge. 

29.  General  power  to  reuse  any  sum  autho' 
rizes  a  lease  for  lives  for  ever  at  a 
fine. 

31.  Talbot  V.  Tipper.  Limited  power  en- 
larged by  construction. 

34.  Mushkery  t.  Chinnery. 

36.  Potoer  to  jointure  with  reference  to 

wife's  fortune. 

37.  Power  to  devise  any  part  extends  to 

the  iclwle. 
89.   Power  to  charge  reasonable  pottions. 

40.  Observations  on  the  cases. 

41.  Doe  V.  Jackson,  with  observations, 
43.  General  power  restrained  by  construe^ 

tion  to  children. 


1.  We  may  now  consider  what  acts  powers  authorize.  It  is  a 
little  difficult  to  distinguisli  some  of  the  cases  on  this  head  from  those 
in  the  preceding  section,  of  which  this  may  be  considered  a  con- 
tinuation. 

2.  A  power  to  make  partition  qf  an  estate  will  not  authorize  a  sale 
or  an  exchange  of  it.  A  power  of  sale  simply  does  not  authorize  a 
partition^  whatever  a  power  of  exchange  may  do;  but  it  is  not 
perhaps  clear  that  a  power  to  exchange  wUl  authorize  a  partition, 
although,  as  we  shall  hereafter  see,  under  9  power  of  sale,  a  partition 
or  an  exchange  may  be  indirectly  effected.  But  the  general  con- 
sideration of  powers  of  sale  and  exchange,  and  partition,  is  reserved 
for  a  separate  chapter  (a).  A  simple  power  of  sale  or  of  an  exchange 
where  authorized  by  the  power  of  sale  will  confer  for  the  purposes 
of  its  execution  all  the  authorities  contained  in  the  23  &  24  Vict. 
c.  145 ;  but  the  act  does  not  operate  retrospectively  nor  against  the 
express  declaration  of  the  parties. 

3.  In  equity,  a  power  to  appoint  an  estate,  directed  to  be  bought 
with  the  money  to  arise  by  sale  of  another  estate  directed  to  be  sold. 


{a)  Infra,  ch.  19. 
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may  be  exercised  over  the  estate  directed  to  be  sold  in  the  same 
manner  as  it  might  be  over  the  estate  directed  to  be  purchased  (&). 

4.  A  power  to  sell  and  raise  a  sum  of  money  implies^  it  seems^  a 
power  to  mortgage,  which  is  a  conditional  sale(c),  although  this 
cannot  be  treated  as  a  general  rule :  for  the  intention  of  the  parties, 
and  the  nature  of  the  case,  may  render  it  apparent  that  a  sale  out 
and  out  anlyy  and  not  a  mortgage,  is  within  the  authority  (c/). 

5.  Generally  speaking,  a  power  of  sale  out  and  out  for  a  purpose, 
or  with  an  object  beyond  the  raising  of  a  particular  charge,  does  not 
authorize  a  mortgage ;  but  where  it  is  for  raising  a  particular  charge, 
and  the  estate  itself  is  settled  or  devised  subject  to  that  charge, 
there  it  may  be  proper  under  the  circumstances  to  raise  the  money 
by  mortgage,  and  the  Court  will  support  it  as  a  conditional  6ale(e). 
Where  a  trust  to  raise  annuities  and  principal  sums  was  out  of  the 
rents,  issues,  and  profits,  or  by  such  other  ways  and  means  (except 
a  sale  or  sales),  as  the  trustees  might  think  proper,  it  was  held 
that  a  mortgage  could  not  be  made,  for  that  might  lead  to  a  fore- 
closure (/). 

6.  A  power  to  raise  money  by  sale  or  mortgage,  or  both,  or  either 
of  those  ways,  authorizes  a  mortgage  with  a  power  of  sale(^).  Yet 
trustees,  or  a  body  acting  under  delegation  with  a  simple  power  to 
mortgage,  cannot  give  to  a  mortgagee  a  power  to  sell  (A).  But 
unless  the  operation  of  the  statute  is  prevented  by  express  declara- 
tion, a  mortgagee  may,  in  the  cases  of  default  enumerated  in  the 
statute,  sell  the  estate  under  the  23  &  24  Vict.  c.  145. 

7.  A  power  generally  "  to  raise  a  sum  *'  out  of  an  estate,  enables 
a  sale  of  it(t);  so  a  proviso,  that  if  one  fund  should  be  insufficient 
to  pay  his  debts,  his  executors  should  raise  the  same  out  of  his  copy- 
hold premises,  authorizes  a  sale,  although  they  are  given  by  a  prior 
part  of  the  will  to  his  family  (^');  and  however  obscurely  in  a  will 
the  intention  may  be  expressed,  yet  if  it  appear  that  a  power  of  sale . 
was  intended,  a  sale  will  be  supported  (A). 

8.  In  Tasker  v.  Small  (/),  a  tenant  in  tail  in  remainder  expectant 


(b)  Bullock  V,  Fladgate,  1  Vea.  &  Bea. 
471 ;  9ee  and  coxuider  Pearson  v.  Lane,  17 
Yes.  101 ;  and  observe  that  the  rents  and 
profits  until  sale  were  directed  to  be  laid 
out  with  the  principal;  Lord  Hardwlcke*8 
doctrine  in  Traiford  v.  Boehm,  3  Atlc.  446, 
447,  has  been  questioned. 

(c)  Mills  V.  Banks,  3  P.  Wms.  0;  Woods 
V.  Woods,  1  Myl.  k  Cra.  401. 

(d)  See  Haldeiiby  v.  Bpofibrth,  1  Beav. 
?90. 

(e)  Per  Cur.  Stronghill  v.  Anetey,  1  De 
Gext  Mac.  &  Gor.  G45 ;  Puge  v.  Cooper,  16 


Beav.  396. 

(/)  Benett  r.  Wyndham,  3  Jur.,  N.  8., 
1143. 

(g)  Bridges  v,  Longman,  24  Beav.  27; 
see  Bngi!.  on  Purcb.  13  etiit  53. 

(A)  Clarke  r.  Royal  Panopticon,  4  Drew. 
26 ;  Devaynes  v.  Robinson,  24  Bear.  80. 

(i)  Wurebam  t>.  Brown,  2  Vem.  163. 

(j)  Bateman  v.  Bateman,  1  Atk.  4'21. 

(k)  Wamefbrd  ».  Thompson,  3  Ves.  613. 

(Z)  6  Sim.  826;  8  AJyl.  &  Cia.  63;  the 
point  not  decided  upon  appeal. 
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upon  a  life  estate,  bj  his  marriage  settlement  recited  the  agreement 
to  settle  the  estate  (subject  to  the  estate  for  life,  and  to  the  nusing 
hj  mortgage  or  otherwise  of  15,000/.  by  and  for  himself),  and 
covenanted  to  make  the  settlement  (subject  to  the  raising  hj  any 
ways  or  means,  and  at  any  time  or  times  he  should  think  proper, 
of  15,000  /.,  by  mortgage,  annuity,  or  otherwise,  for  his  wife,  and  to 
any  deeds,  &c.,  he  might  execute  for  securing  the  repayment  and 
interest)  to  the  uses  agreed  upon;  and  it  was  agreed  that  there 
should  be  inserted  in  the  settlement  all  such  powers,  clauses,  &c.,  as 
might  by  counsel  be  considered  essential  for  the  parties  interested 
therein,  or  which  might  be  proper  for  effecting  the  usual  purposes 
therein  contained,  and  as  were  usually  contained  in  settiements  of 
the  like  kind ;  and  it  was  held,  that  the  settlor  might  sell  the  estate 
in  remainder  to  raise  tiie  15,000/.  The  Yice-Chaneellor  observed, 
that  the  words  "  by  mortgage "  did  not  imply  a  sale :  the  word 
'^  annuity "  almost  implied  a  sale,  as  the  nusing  of  the  money  by 
annuity  is  a  more  burdensome  mode  of  raising  it  than  a  mortgage 
was :  then  came  the  words  "  or  otherwise,"  which  did  imply  a  sale. 
The  words  here  used  showed  an  intention  to  increase  the  power  to 
raise  the  money  as  occasion  should  require. 

9.  Where  an  estate  is  declared  to  be  chargeable  with  the  raising 
a  sum  in  such  manner  as  a  party  shall  appoint,  he  may  direct  it  to 
be  raised  by  sale  or  mortgage  (m),  and  a  charge  generally  or  direction 
to  pay  out  of  rents  and  profits  will  authorise  a  Court  of  Equity  to 
direct  a  sale  (n). 

10.  But  where  a  power  is  given  to  raise  money  by  sale  or  mort- 
gage, if  the  parties  intend  that  a  sale  may  be  made  after  a  mortgage 
in  order  to  pay  it  off,.the  intention  should  be  clearly  expressed,  as  it 
is  doubtful  whether,  if  a  mortgage  be  first  made,  the  power  is  not 
wholly  exhausted,  so  that  a  sale  cannot  afterwards  be  made  to 
exonerate  the  estate ;  and  it  is  clear,  that  in  a  case  of  this  kind  the 
mortgagee  cannot  require  a  sale,  even  if  the  power  authorizes  a  sale, 
for  he  is  no  object  of  the  power,  further  than  as  that  power  enabled 
the  donee  to  make  him  a  good  mortgage.  When  he  has  that,  he 
is  in  tiie  ordinary  situation  of  a  mortgagee.  He  has  all  tiie  remedies, 
but  only  the  remedies,  of  a  mortgagee  {p\ 

11.  A  power  to  a  tenant  for  life  to  raise  a  principal  sum,  to  be 
applied  as  he  should  please,  but  that  tiie  same  should  not  be  raised 
by  way  of  sale  of  the  estates,  was  of  course  treated  as  a  power  in 
addition  to  his  life  estate :  the  sum  was  to  be  a  charge  on  the  estate 

(m)  Oreen  v.  Belcher,  1  Atk.  605.  to  the  principal  qoefttloo,  see  Omerod  v. 

(n)  S.  C.  Sheldon  o.  Dormer,  %  Vem.      Hardroui,5  Ves.722;  Bridges  o.  Longman, 
310,  84  Beav.  87,  tupra  pi.  S. 

(o)  Palk  V.  Clinton,  12  Ve^.  4S  \  but  as 
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from  the  period  when  it  was  raised^  the  interest  to  be  paid  by  the 
tenant  for  life,  and  the  mortgagee  to  have  the  first  charge  upon  the 
estate  after  llie  expiration  of  the  tenancy  for  life  ( /?)• 

12.  Where  a  power  of  charging  is  given  by  an  instrument  in 
which  different  funds  are  comprised^  and  the  power  is  not  expressly 
confined  to  one  fund  in  particular,  the  question,  whether  the  power 
embraces  both  funds,  or  only  one  of  them,  must  of  course  depend 
upon  the  construction  of  the  whole  instrument,  and  it  is  obviously 
impossible  to  lay  down  any  general  rule  on  the  subject  (^). 

13.  If  a  fund,  consisting  partly  of  real  estate  and  partly  of  per- 
sonal estate,  be  authorized  as  a  common  fund  to  be  appointed 
amongst  several  objects,  so  that  each  must  have  a  share,  yet  it  is  not 
necessary  to  give  a  part  of  each  fund  to  each  object;  but  if  there 
are  two,  for  instance,  all  the  realty  may  be  given  to  one,  and  all  the 
personalty  to  the  other  (r). 

14.  A  power  to  charge  land  with  a  particular  sum  enables  a 
charge  of  that  sum,  and  the  interest  besides,  for  the  intention  is  to 
charge  the  estate  with  the  money,  and  that  of  course  carries  in- 
terest ;  and  no  one  would  lend  such  sum  on  such  security  if  the 
law  were  otherwise  («).  The  tenant  for  life  is  bound  to  keep  down 
the  interest,  and  if  he  pay  it,  there  can  be  no  inquiry  after  his  death 
whether  the  rents  were  equal  to  the  interest  (t). 

15.  But  where  a  man,  having  a  power  to  charge  an  estate  with 
2,000  /.  after  the  death  of  his  wife,  gave  1,000  /.  to  his  wife,  payable 
with  interest  from  three  months  after  his  death,  Lord  Hardwicke 
held,  that  the  gift  of  this  1,000  L  was  an  execution  of  the  power, 
although  there  was  a  mistake  as  to  the  time  it  would  be  raised. 
Then  it  was  insisted,  that  as  the  widow  had  1,000  /.  left  her  with 
interest  [and  the  principal  could  not  be  paid  at  the  time  intended], 
the  interest  should  be  made  good  till  it  amounted  to  2,000  /.  which 
he  had  power  to  raise.  But  Lord  Hardwicke  determined  that  the 
interest  should  not  be  made  good  out  of  the  power,  for  that  was  to 
charge  the  estate  with  a  principal  sum  of  2,000  /.  (u). 

16.  Where  a  power  under  a  will  enables  a  devisee  to  make  por- 


(p)  Simpson  v.  O'SuUivan,  7  Cla.  &  Fin. 
550 ;  Sagd.  H.  of  L.  Gas.  519, 520. 

(9)  Sec  Doe  v.  Milborne,  2  Term.  Rep. 
721 ;  Browne  9.  CaTendish,  1  Jo.  it  Lat. 
006;  80  where  an  ap])ointment  is  ambignoas 
as  to  the  lands  intended  to  pass,  Walsh  v, 
Trevanion,  15  AdoL  Sc  Ell.,  N.  S.,  73-3;  in 
re  Hutchinson's  Trust,  17  Jur.  59,  as  to 
accruing  shares. 

(r)  Morgan  v.  Surman,  1  Taunt  289. 

(»)  Lord  Kilmurry  v.  Oeery,  2  Salk.  538  ; 
Evelyn  r.  Evelyn,  2  P.  Wins.  660;  Boycot 
V.  Cotton,  1  Atk.  552;  Uall  9.  Carter,  2 


Atk.  858 ;  Sergison  o.  Sealy,  9  Mod,  390  ; 
see  Lewis  v,  Freke,  2  Ves.  jun.  507 ;  Sit- 
well  V.  Barnard,  6  Vee.  520;  Roe  v,  Pogsoo^ 
2  Madd.  457 ;  Simpeoov.  0'Sullivan,3  Dru. 
&  War.  44a 

(t)  Lord  Kensington  v.  BouTerie,  19 
Beav.  39;  qy.  some  of  the  doctrine  in  tliis 
case ;  the  decision  has  been  affirmed  in  the 
Lords  by  three  law  lords  against  two,  6  Jur., 
N.  S.,  105. 

(u)  Probert  v.  Clifford,  1  Atk.  440;  see 
Marnell  v.  Blake,  4  I>ow,  248. 
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tione  vest  at  his  death,  so  as  to  carry  interest^  it  must  depend  upon 
the  construction  of  his  will  whether  interest  is  at  once  payable, 
or  the  provisions  of  the  original  settlement  are  to  regulate  the 
vesting  (ar). 

17.  In  the  case  of  Westby  v.  Kieman  (y),  a  man  having  a  power 
to  charge  estates  with  a  sum  of  10,000  /•  executed  his  power  by- 
deed,  and  directed  the  trustees,  to  whom  he  api)ointed  the  money, 
to  lay  it  out  at  interest,  and  pay  "  the  interest,  dividends,  and  pro- 
ceeds," to  such  persons  as  he  had  or  should  appoint  by  will,  and 
for  want  of  appointment,  to  pay  the  same  interest,  &c.  to  his  sister 
for  life,  and  after  her  death,  to  pay  the  10,000  L  and  the  interest 
thereof,  to  her  children.  By  his  will,  made  after  the  deed,  he  dis- 
posed of  the  principal,  and  took  notice  that  such  was  his  intention 
at  the  time  of  executing  the  deed.  Lord  Bathurst  held  clearly  that 
the  power  over  the  principal  was  reserved. 

18.  A  will  by  which  an  estate  was  devised  in  strict  settlement, 
directed  that  the  first  tenant  for  life  should  charge  the  estate  for  his 
younger  children,  or  of  such  person  as  should  be  seised  of  the  same, 
under  the  limitations  before  mentioned,  lawfully  to  be  begotten,  with 
a  sum  not  exceeding  2,000  Z.  The  tenant  for  life  exercised  the 
power  to  the  whole  extent  of  2,000/.  for  his  two  daughters,  who 
proved  to  be  his  only  children,  and  the  charge  was  held  to  be  valid, 
but  he  was  presumed  to  have  kept  down  the  interest  during  his  life- 
time (z), 

19.  A  power  to  trustees  of  a  public  turnpike-act,  which  authorised 
them  to  mortgage  the  tolls,  but  declared  that  there  should  be  no 
priority  amongst  the  creditors,  does  not  authorize  a  mortgage  of  the 
toll-houses  or  the  turnpike-gates,  because  if  any  creditor  had  a 
power  to  enter  and  take  possession  of  the  toll-gates,  he  would  gain 
a  priority  which  the  act  has  denied  (a). 

20.  Trustees  having  power  to  advance  money  to  the  owners  of  a 
given  property  should  take  care  upon  any  advance  that  they  are 
dealing  with  liie  owners  for  the  time  being  (i). 

21.  If  a  tenant  for  life  with  a  power  to  charge  the  estate  with  a 
sum  for  his  own  benefit,  mortgage  the  charge  with  other  property  of 
his  own  for  a  larger  sum,  the  remainderman  may  of  course  redeem 
after  the  death  of  the  tenant  for  life  upon  paying  ofi*  the  autho- 
rized charge  (c).  But  where  a  tenant  for  life  under  a  power  creates 
a  charge  carrying  interest  in  his  own  favour,  and  mor^ages  the 

(x)  Murphy  r.  Murphy,  8  Ir.  Ch.  Rep.      Cy.  25  Bea.  614. 
^,  (6)  Fowler  v.  Reynal,  3  Mac.  k  Gor* 

(y)  Ambl.  697.  600. 

(z)  Hinds  p.  Hinds,  2  Ir.  Ch.  Rep,  227.  (c)   Lord    Kensington   v.   Bonvcrie,    19 

(a)  Fairtitle    v.  Gilbert,  2  Term   Hep.  Beav.  39  affd.  D.  P.;   see  &  qu.  Baldwin  v. 

160;    as  to    the    remedy  against  railway  Baldwin,  4  I r.  Ch.  Rep.  501. 

coiupauius,  see   Funicss  v,  Cuteiham  Ry. 


CII.  8.  S.  3.]   POWER   CONFINED  TO  PABT   OF   THE  LAND.  429 

charge^  and  pays  the  interest  on  the  charge  to  an  amount  exceeding 
the  rents  of  the  estate,  the  remainderman  after  the  death  of  the 
tenant  for  life,  must  on  redeeming  the  charge  repay  the  excess  of 
interest  beyond  the  rents  paid  by  the  tenant  for  life ;  nor  in  taking 
the  account  of  the  rents,  would  the  estate  of  the  tenant  for  life  or 
his  mortgagees  be  charged  with  what,  without  his  wilful  default,  he 
might  have  received  (rf). 

22.  A  power  to  grant  a  rent-charge  on  any  part  of  the  estate  of  a 
particular  value  will  not,  even  in  equity,  authorize  a  chaise  of  the 
rent  on  the  entire  estate,  because  in  such  cases  the  intent  is  that  the 
whole  estate  shall  not  be  encumbered  (e);  so  a  power  to  settle  part 
of  the  land  of  a  given  value,  will  not  authorize  a  grant  of  a  rent* 
charge  of  the  same  value  on  the  whole  estate,  but  equity,  where 
there  is  a  proper  consideration,  will  of  course  relieve  against  the 
defective  execution. 

23.  But  a  power  to  charge  a  given  sum  upon  an  estate  will  autho- 
rize the  charge  to  be  made  upon  any  portion  of  it  (/). 

24.  At  law  a  particular  power  of  charging  lands  will  not  autho- 
rize a  limitation  of  the  fee, .  as  a  security  for  the  sum  to  be 
raised. 

25.  Thus  in  Jenkins  v.  Keymis  (y),  a  tenant  for  life  under  a 
settlement  having  a  power  to  charge  the  land  with  2,000  /.,  con- 
veyed the  inheritance,  without  referring  to  the  power,  by  way  of 
mortgage,  for  securing  2,000  /.  and  interest ;  and  it  was  determined^ 
both  at  law  and  in  equity,  that  the  power  was  not  executed.  Hale, 
Chief  Baron,  said,  that  the  power  might  have  been  well  executed 
by  a  grant  of  the  land  until  2,000  /.  was  raised  by  the  profits,  or  by 
a  declaration  of  use  until  2,000  /.  was  received,  or  by  a  deed  charging 
the  land  with  the  sum ;  but  he  doubted  whether  a  release  of  the 
inheritance  was  within  the  power,  for  by  this  mode  all  the  sub- 
sequent estates  would  be  destroyed,  which  was  not  the  intent  of 
the  parties. 

26.  But  at  this  day  if  a  clear  intention  appeared  to  execute 
the  power,  equity  would  consider  such  an  execution  as  that  in 
Jenkins  v.  Keymis  a  substantial,  although  defective  execution,  and 
would  relieve  against  the  defect  in  favour  of  the  mortgagee.  Indeed 
a  mere  charge  would  bind  the  whole  inheritance,  and  equity  would, 
if  necessary,  decree  a  sale  of  the  inheritance  in  order  to  raise  the 
charge. 

27.  In  a  case  where  there  was  a  power  to  a  tenant  for  life  under  a 

(d)  Lord  Eenfiington  v.  Bouverie,  7  De  (/)  -2  Ball  &  Beat.  35;  4  Dow,  24S. 
Ge.,  Mac.  &  Gop.  134,  {g)  1  Lev.  160 ;  Hard.  896;  1  Cha.  Ca. 

(e)  Hervey  v.  Hervey,!  Atk.  661 ;  Earl  103;  Blake  r.Marnell,  2  Ball  &   Beatty, 
of  l^rcoimel  v.  Duke  of  Ancaster,  %  Ves.  36. 

60O. 


430         EXECUTION  OF  A  POWER  TO  CHAEGE.   [CH.  8.  8.  3. 

settlement^  made  upon  his  marriage  by  his  father,  "  to  raise  or 
borrow  any  sum  or  sums  of  money  not  exceeding  1,500/.,  and  that 
without  the  consent  of  the  trustees.'^  And  in  the  settlement  was  a 
covenant  that  none  of  the  tenants  for  life  should  sell  or  mortgage 
the  settled  estates  during  their  lives.  The  power,  it  was  held, 
authorized  the  grant  of  a  rent-charge  out  of  part  of  the  estate  until 
a  principal  sum  of  744  /.  and  interest  should  be  thereby  fully  paid  (A); 
but  the  House  of  Lords,  in  affirming  the  decree,  particularly  stated 
that  this  was  not  to  be  considered  a  general  rule. 

28.  The  settlement  provided  that  the  tenant  for  life  should  not 
sell  or  mortgage  during  his  life.  The  sum  secured  did  not  of  course 
exceed  the  amount  authorized  by  the  power.  The  power  was  an 
equitable  one,  and  therefore  it  was  not  necessary  to  decide  whether 
the  power,  if  a  l^al  one,  would  have  been  well  executed  at  law. 
Lord  Redesdale,  before  whom  the  case  came  first  by  demurrer,  said, 
there  was  no  doubt  that  if  the  donee  had  conveyed  the  estate,  sub- 
ject to  redemption  on  payment  of  the  sum  secured,  though  the 
settlement  gave  him  no  power  to  convey  in  fee,  or  create  a  term, 
yet  it  would  be  held  a  good  charge  on  the  estate.  Instead  of  this, 
he  had  granted  a  rent- charge  till  the  debt  should  be  paid  ;  and  he 
thought  that  by  this  instrument  he  had  declared  that  this  debt 
should  be  secured  out  of  the  inheritance,  and  he  over-ruled  the  de- 
murrer, as  the  plaintiff  might  be  entitled  to  a  decree.  Lord  Manners, 
at  the  hearing,  established  the  charge.  He  was  of  opinion  that  it 
was  a  valid  charge,  affecting  the  estate  in  the  hands  of  the  re- 
mainderman, and  which  the  Court,  in  favour  of  a  creditor,  would 
modify  according  to  the  intent  of  the  power;  and  he,  under  the 
circumstances,  treated  the  power  as  an  equitable  one  (t).  When 
the  case  was  in  the  House  of  Lords,  Lord  Eldon  treated  the  power 
as  an  equitable  one,  and  he  said  the  question  was,  whether  the  party 
having  a  power  to  charge  the  estates  with  a  siun  of  1,500  /.,  which 
would  make  him  liable  to  pay  the  interest,  the  person  entitled  to  the 
inheritance  having  to  pay  the  principal — whether,  if  this  1,500  /.  was 
not  charged  on  all  the  estates  by  way  of  mortgage  or  sale,  but  an 
annuity  granted  of  150  /.  charged  on  part  only  of  the  estates  until  a 
sum  of  744  /•  should  be  pidd  off,  that  could  be  taken  as  a  good  exe- 
cution of  the  power;  and  whether,  the  party  having  a  power  to 
raise  a  sum  of  1,500  /•  by  mortgage  or  sale  out  of  the  whole  estate, 
that  is,  having  power  to  do  one  thing,  and  having  in  fact  done 
another,  it  is  to  be  held  that  he  meant  to  do  that  which  he  had 
power  to  do.  Lord  Redesdale  was  of  opinion  that  this  was  an  in- 
formal execution  of  the  power.     The  deed  was  defective  in  the 

(Jk)  2  Bull  k  Beatty,  36;   Mamell  v,      Ooo.  temp.  Sngd.  185. 
BUke,  4  Dow,  S48 ;   Sugd.  H.  of  L.  Gas.  (i)  See  4  Dow,  261;  252.  258.  262. 

483;  eee  Mnskerry  v,  Chinnery,  Llo.   5c 
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manner  of  raising  the  money,  but  though  the  mode  was  not  that 
intended  by  the  settlement,  yet  a  Court  of  Equity  would  make  it 
a  charge  according  to  the  mode  intended  by  the  settlement.  Lord 
Eldon  then  observed,  that  it  must  not  be  understood  that  they  meant 
to  hold,  that  where  tenant  for  life  has  a  power  to  charge  lands  for 
any  given  sum,  the  grant  of  an  annuity  out  of  those  lands  is  in  all 
cases  to  be  taken  as  a  good  execution  of  the  power.  Looking  at  the 
settlement  as  an  equitable  contract,  it  gave  a  power  in  same  way  or 
other  to  charge  these  lands  with  a  sum  of  1,500  /.  In  what  way  it 
was  very  difficult  to  say,  unless  you  reject  the  proviso  that  he  should 
not  sell  or  mortgage ;  and  it  is  not  impossible  that  he  might  have 
resorted  to  the  mode  of  execution  by  annuity,  on  account  of  the 
clause  in  the  deed  forbidding  him  to  sell  or  mortgage.  Lord 
Bedesdale  then  observed,  that  the  case  was  totally  different  from  the 
generality  of  other  cases,  for  there  was  no  provision  how  to  execute 
the  powen  It  is  merely  that  he  shall  have  a  power  to  charge  to 
that  amount,  and  the  meaning  of  the  proviso,  that  he  should  not 
mortgage  or  sell,  must  be  that  he  should  not  mortgage  or  sell  so  as 
to  defeat  the  provisions  of  the  settlement,  otherwise  it  would  be 
absurd  to  say  that  he  should  have  such  a  power,  and  yet  should  not 
mortgage  or  selL 

The  opinion,  therefore,  appears  to  have  been  that  the  power 
authorized  a  mortgage  or  sale.  As  such  a  power  would  be  a  good 
legal  one,  of  course  it  must  receive  a  construction,  and  a  general 
power  to  charge  a  sum  upon  the  estate,  would,  no  doubt,  at  law,  at 
least  authorize  a  mortgage  for  securing  it  It  seems  upon  the  whole 
that  the  rule  laid  down  by  the  House  of  Lords  cannot  be  relied 
upon,  and  that  the  grant  (assuming  the  power  to  be  a  legal  one),  was  a 
valid  execution  of  the  power  at  law  (A).  In  a  case  in  Ireland,  where 
thQ  power  in  a  marriage  settlement  was  to  the  settlor  by  mortgage 
to  raise  500  L  for  his  own  use,  a  mortgage  by  him  in  order  by  per- 
ception of  the  rent  to  pay  190/.  and  interest,  with  a  power  to  pay 
off  at  any  time  the  sum  due,  was  held  to  be  a  valid  execution  of  the 
power.  The  mortgage  was  considered  to  be  strictly  a  Welsh  one, 
and  therefore  within  the  general  terms  of  the  power  (/). 

29.  In  Ward  i?.  Hartpole  (m),  a  general  power,  with  consent  of 
trustees,  to  the  tenant  for  life  to  raise  any  sum  of  money  he  should 
think  fit,  was  held  to  be  well  exercised  by  a  lease  for  lives,  renew- 
able for  ever,  granted  for  a  fine  at  an  annual  rent,  although  the 
settlement  also  contained  a  power  of  leasing  for  lives  at  the  best 
rent,  without  fine.  The  trustees  had,  previously  to  the  lease,  con- 
sented that  the  tenant  for  life  might  raise  5,000  /.  by  mortgage  or 
otherwise  as  he  should  think  fit. 

(*)  See  Sngd.  H.  of  I.  Cae.  486.  (m)  3  Bligh,  470,  Sugd.  H.  of  L.  Caa. 

(0  Gorman  v.  Byrne,  8  Ir.  C.  L.  Rep.  394.      482. 
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30.  Lord  Mansfield,  in  delivering  the  judgment  of  the  House  of 
Lords,  observed,  that  powers,  especially  those  in  family  settlements, 
being  considered  as  reservations  of  so  much  of  the  absolute  dominion 
of  the  estate,  were  to  be  construed  equitably,  and  most  favourably 
for  the  grantee;  and  therefore,  where  tl. rough  mistake  or  inadver- 
tency the  several  circumstances  required  by  a  power  are  not  strictly 
and  formally  complied  with,  equity  will  interpose  and  supply  the 
defect.  The  power,  indeed,  cannot  be  exceeded;  but  within  the 
extent  and  compass  of  it,  a  court  of  equity  will  aid  all  defects  of 
circumstances,  and  even  where  powers  have  been  exceeded,  the 
execution  is  not  absolutely,  void;  for  the  Court  will  correct  the 
excess,  and  supply  the  execution  as  far  as  the  power  warrants.  In 
this  case  he  said  it  was  certain  that  the  lease  was  not  within,  because 
not  made  according  to  the  power  of  leasing;  but  upon  the  true 
construction  of  the  power  to  raise  money,  and  the  consent  of  the 
trustees,  and  considering  the  known  and  long-established  usage  in 
Ireland,  he  thought  that  this  mode  ofjining^oum  might  be  one  way 
of  raising  the  money.  The  articles  reserve  a  power  to  make  leases 
for  any  term  of  years,  or  for  one,  two,  or  three  lives  certain,  or 
renewable  for  ever.  The  power  to  raise  money  enabled  the  tenant 
for  life  to  raise  any  sum,  for  such  uses  as  he  should  think  fit,  with 
the  trustees'  consent ;  the  trustees  give  their  consent,  and  authorize 
him  to  raise  5,000  L  by  mortgage  or  otherwise,  as  he  should  think 
fit.  Now,  he  was  of  opinion,  that  by  the  terms  of  this  power  and 
the  trustees'  consent,  he  was  clearly  warranted  to  raise  it  by  fines. 
The  power  was  very  remarkable  and  very  uncommon:  he  was 
enabled  to  raise  any  sum  of  money  for  such  uses  and  purposes  as  he 
should  think  fit,  with  the  trustees'  consent.  There  was  no  sum  men- 
tioned ;  no  particular  mode  prescribed  for  raising  it ;  no  restriction 
whatever  as  to  the  execution  of  the  power,  but  that  it  should  be 
with  the  trustees'  consent.  Now  this  power  operates  as  an  except 
tion,  and  so  far  as  respects  the  execution  of  it,  the  power  of  leasing 
does  not  extend  [to  it]  or  interfere  [with  it].  When  the  power  for 
raising  money  is  satisfied,  then  indeed  all  leases  afterwards  made 
must  be  in  conformity  to  the  terms  of  the  power  of  leasing,  but 
those  made  in  the  execution  of  the  power  of  raising  money  cannot 
be  affected  by  it.  The  trustees  tie  the  tenant  for  life  down  to  no 
particular  mode,  but  leave  it  to  his  discretion  to  raise  it  by  mort- 
gage, or  in  any  other  manner  as  he  should  judge  proper :  fining- 
down  the  rents  was  one  of  those  oilier  ways;  selling  was  another; 
there  was  no  way  of  raising  money  but  by  mortgaging,  fining-down, 
or  selling ;  he  was  left  at  his  option.  Great  part  of  the  lands  he 
sold ;  they  were  quietly  enjoyed,  and  no  question  is  made  as  to  the 
validity  of  those  sales ;  why  then  might  not  money  be  as  well  raised 
by  fines?     It  could  make  no  difference  by  what  means  it  was  raised. 
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provided  the  value  was  given.  He  was  clearly, of  opinion  that  it 
might  be  raised  by  fines,  and  that  so  far  the  lease  was  a  good  exe- 
cution of  the  power  under  the  trustees*  consents 

31.  In  considering  the  extentr  of  a  power,  the  intention  of  the 
parties  must  be  the  guide.  Therefore,  a  power  limited  in  terms  has, 
in  favour  of  the  intention,  been  deemed  a  general  power.  The  case 
of  Talbot  V.  Tipper  (n),  is  an  instance  of  this  construction.  In  a 
settlement  by  Sir  John  Fortescue  he  reserved  a  power  to  make 
leases,  with  fine  or  without  fine,  artd  rendering  such  rents  and  services 
CLs  he  should  think  JU.  He  made  a  lease  without  reserving  any  rent ; 
and  .it  was  objected,  that  some  rent  ought  to  be  reserved,  and  there 
not  being  any,  his  power  was  not  well  executed ;  but  the  objection 
was  overruled,  because  it  being  to  reserve  such  rent  as  he  should 
think  fit,  and  he  having  thought  fit  to  reserve  no  rent,  this  should 
not  avoid  the  execution  of  the  power,  and  especially  he  not  having 
said  such  yearly  rent ;  so  that  a  pepper-corn  reserved,  payable  forty 
years  after,  would  have  been  sufficient,  and  therefore  such  matter 
should  not  be  regarded  as  a  cause  sufficient  to  avoid  the  lease, 
where  he  had  made  it  subject  to  a  trust  to  pay  the  rents,  issues,  aaid 
profits,  to  such  persons  as  he  should  direct. 

32.  And  in  Long  v.  Long(«),  as  we  have  seen,  a  power  to  a 
father  in  a  marriage  settlement  to  charge  the  estate  with  such  siun 
or  sums  of  money  for  younger  children  as  he  should  think  fit,  was 
held  to  leave  the  fiither  unrestrained  in  amount,  so  that  he  might 
charge  the  utmost  value  of  the  estate.  This  is  an  example  of  a 
power  allowed  to  operate  according  to  its  tenor,  although  the  nature 
of  the  settlement  might  have  led  to  the  conclusion  that  a  limited 
amount  of  charge  only  was  intended. 

33.  In  Mansell  v.  Mansell  (/i),  where  the  tenant  for  life,  with  the 
consent  of  trustees,  was  authorized  ^^  to  settle  a  jointure,"  Wilmot, 
in  delivering  his  judgment,  said,  that  take  away  the  check,  and  he 
might  settle  the  whole  estate. 

34.  And  in  Muskerry  v.  Chinnery  ( y),  in  Ireland,  where  the 
power  wa9.  to  the  husband  to  lease  for  any  term  or  terms  of  yeajw 
or  lives,  with  or  without  covenants  for  renewal,  and  upon  the 
determination  of  any  of  the  leases  to  make  new  or  other  leases 
thereof  in  manner  aforesaid,  and  with  or  without  fines,  as  he  should 
thmY  fit ;  and  he  also  had  a  power  to  mortgage,  not  exceeding 
2{J^S@0 /.,  and  likevs  ise  a  power  to  charge  or  incumber  all  the  estates, 
or  any  part  thereof,  with  any  sum  or  sums  of  money  for  the  younger 

<n)  Skin.  427. $  In  re  MoltOD,  2  Ir.  Com.  {q)  Llo.  &  Ooo.  t.  So^.  IS5,  App«udix, 

Law  Rep.  684.  for  the  Lord  Chief  Barun's  opinion  ;  ivfray 

(o)  6  Ves.  445 ;  wpm,  p.  405.  ch.  19 ;  In  re  Molton,  2  Ir.  Com.  Luw  Hep. 

{p)  Wilm.  notes  44,  46 ;  and  see  Carter  684;  it\fraf  486. 
r.  Carter,  Mose.  366. 
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child  or  children  of  the  marriage^  in  such  proportions  and  manner, 
and  payable  at  such  time  or  times  as  he  should  by  deed  or  will 
appoint ;  the  Chancellor  and  the  Chief  Baron  were  of  opinion  that 
leases  for  999  years,  granted  for  large  fines  at  small  rents,  were 
valid,  and  that  the  power  to  charge  for  younger  children  was 
unlimited.  They  gave  full  effect  to  the  words  of  the  powers. 
The  L.  C.  observed,  what  is  the  construction  of  these  different 
powers  ?  As  regards  the  power  of  leasing,  the  case  of  Talbot  v. 
Tipper  bears  very  powerfully  upon  this  case.  There  the  power  was 
to  make  leases,  with  fine  or  without  fine,  and  rendering  such  rents 
and  services  as  the  donee  of  the  power  should  think  fit.  The  settlor 
declared  the  uses  of  the  term,  to  secure  the  payment  of  his  debts, 
and  afterwards  made  a  lease  without  reserving  rent.  It  was  argued 
that,  by  a  rational  construction  of  the  words,  some  rent  must  be 
reserved,  to  which  the  Court  made  this  answer :  "  It  being  to  reserve 
such  rent  as  he  should  think  fit,  and  he  having  thought  fit  to  reserve 
no  rent,  this  shall  not  avoid  the  execution  of  the  power;"  for  a 
pepper-corn  reserved,  payable  forty  years  after,  had  been  suflScient. 
The  power  was  held  to  be  an  unlimited  one.  He  thought  courts  of 
law  and  equity  had  very  often  been  misspending  their  time  in 
seeking  to  introduce  qualifications  where  parties  had  used  general 
expressions,  and  had  not  taken  the  trouble  to  explain  the  intention  to 
use  them  in  a  restricted  sense.  If  he  was  to  restrain  this  power  at 
all,  would  anybody  point  out  how  far  he  was  to  restrain  it?  Where 
was  the  limit  to  be  ?  The  term  might  be  ten  thousand  years,  and 
the  rent  a  pepper-corn,  and  where  was  the  line  to  be  drawn  as 
to  the  amount  of  the  fine  ?  He  saw  none.  He  thought  there  was 
no  power  in  a  court  of  equity  to  cut  down  this  power.  There  was 
nothing  to  guide  him,  except  what  appeared  on  the  face  of  the  in- 
strument, and  therefore  he  was  of  opinion  that  this  general  leasing 
power  must,  both  at  law  and  in  equity,  have  its  full  force  and 
operafipiitJ  Now  as  to  the  next  power,  to  charge  for  younger  chil- 
dren any  sum  he  should  think  fit,  that  also  was  without  limit :  the 
settlement  gave  the  father  a  power  to  appoint  any  sum.  In  the 
case  of  Long  v.  Long  the  very  point  was  decided.  There,  under 
such  a  power  the  father  thought  fit  to  direct  the  entire  estate  to  be 
sold,  and  he  gave  nearly  the  whole  of  the  produce  of  it  to  the 
younger  children.  It  was  argued  that  this  never  could  have  been 
the  intention  of  the  parties,  because  if  the  father  was  allowed  to 
dispose  of  the  whole  it  would  defeat  the  settlement;  but  Lord 
Bosslyn  stopped  the  counsel,  and  asked,  what  could  be  said  upon 
that  point?  Where  was  the  limit  in  the  case  there?  If  the  parties 
themselves  have  not  limited  the  amount,  was  this  Court  to  be  called 
on  to  do  so  for  them  ?  How  was  he,  sitting  as  a  Judge  in  a  court 
of  equity,  to  arrive  at  any  just  conclusion  as  to  what  the  proper 
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limit  should  be,  where  the  parties  themselves  have  left  it  at  large  ? 
The  effect  of  the  two  cases  to  which  he  had  referred  was  that  these 
powers  cannot  be  restrained.  This  question  was  raised  in  the  course 
of  the  discussion,  whether  or  not  the  father  had  a  right  to  raise  the 
20,000  /.,  besides  the  fines,  or  whether  the  fines  should  be  taken  as 
a  portion  of.  the  20,000/.  He  was  not  called  upon  to  decide  that 
point;  but  he  was  not  at  all  certain  that  the  Court  might %ot  con- 
eider  that  there  would  be  no  incongruity  in  holding,  that  the  fines 
should  be  taken  to  be  in  aid  of  tlie  power  to  charge  the  20,000  /. 
In  the  case  of  Blake  v.  Marnell,  which  was  first  in  that  court,  and 
afterwards  in  the  House  of  Lords,  it  was  decided,  that  under  a 
power  of  raising  a  certain  sum  of  money,  you  may  limit  an  annuity 
or  rent*charge,  and  the  House  of  Lords,  considering  it  an  equitable 
execution  of  the  power,  relieved  against  the  defect.  He  did  not 
see  the  difference  between  raising  the  charge  by  mortgage  and  by 
such  an  annuity,  which  was  really  only  a  postponed  mortgage 
securing  the  payments  by  annual  instalments.  Why-  was  it  not 
good  at  law  ?  No  damage  can  be  done  provided  the  amount  of  the 
charge  be  not  exceeded.  The  case  of  Ward  v.  Hartpole,  which  had 
been  so  much  discussed  at  the  bar,  was  a  very  singular  case :  the 
power  there  was  to  grant  leases  for  any  number  of  years,  or  for 
one,  two,  or  three  lives  certain,  or  renewable  for  ever,  at  the  best 
improved  rent,  without  fine.  There  was  also  another  power  enabling 
the  tenant  for  life,  with  the  consent  of  the  trustees,  to  raise  any  sum 
or  sums  of  money.  He  did  grant  a  lease  upon  a  fine,  and  therefore 
that  could  not  have  been  at  the  best  improved  rent,  because  a  fine 
was  received,  and  it  was  not  considered  good  under  the  first  power, 
but  was  held  to  be  a  good  execution  of  the  power  to  raise  any  sum 
of  money.  This  case  showed  the  extent  to  which  courts  had  gone 
in  order  to  sustain  fair  transactions  like  these ;  and  the  doctrine  of 
Lord  Mansfield  in  that  case  agreed  with  the  decisions  in  Talbot  v. 
Tipper  and  Long  r.  Long. 

35.  The  leases  in  Muskerry  v.  Chinnery  had  been  held  invalid  in 
the  Common  Pleas  in  Ireland,  upon  a  case  directed  to  them  from  the 
Court  of  Chancery.  Their  opinion,  it  should  seem,  depended  upon 
a  general  view  that  the  power  meant  what  it  did  not  express,  that 
the  leases  should  conform  to  the  ordinary  rules  applied  to  leases 
granted  by  a  tenant  for  life  under  a  power  in  the  settlement  This 
was  contrary  to  the  above  opinion  expressed  by  the  Chancellor,  in 
February  1835,  which  was  supported  by  the  Chief  Baron;  and  the 
opinion  of  the  Chief  Justice  of  the  Common  Pleas  (who  had  joined 
in  the  certificate)  ultimately  strongly  leaned  in  favour  of  the  validity 
of  the  leases,  but  it  was  not  considered  necessary  to  decide  the  point 
However,  upon  a  rehearing,  the  then  Lord  Chancellor  of  Ireland, 
Lord  Plunket,  decided  the  case  upon  the  legal  question,  and  being 
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of  opinion  that  the  leases  were  invalid,  reversed  the  decree  of  his 
predecessor.  Upon  an  appeal,  the  House  of  Lords  sent  back  the 
case  to  Ireland  (r),  and  upon  a  case  directed  to  the  Court  of  Queen's 
Bench,  Bushe,  C.  Justice,  and  Burton  and  Perrin,  Js.,  certified 
against  the  validity  of  the  leases,  and  Crampton,  J.,  in  favour  of 
their  validity  («),  and  Lord  Plunket,  C,  again  declared  the  leases 
invalid,  and  made  a  decree  accordingly ;  but  upon  a  second  appeal 
to  the  House  of  Lords  from  that  decree,  the  opinion  of  the  eight 
Judges  who  were  present  was  in  favour  gf  tjie  J§|ftg§g,  and  therefore 
the  last  decree  was  reversed,  and  the  original  bill  was  dismissed  with 
costs,  according  to  the  original  decree  in  1835  {t). 

36.  In  re  Molton  («),  a  son,  tenant  for  life  under  a  will,  with  an 
unlimited  power  of  leasing,  had  power  to  charge  the  lands  with  a 
maintenance  or  jointure  for  any  wife  he  might  marry  to  such  amount 
as  he  might  deem  expedient  in  proportion  to  the  portion  he  might 
receive  with  his  wife,  and  with  power  to  appoint  portions  not  ex- 
ceeding 4,000  /.,  and  it  was  held  that  he  might  appoint  a  jointure 
to  a  wife  with  whom  he  had  not  received  any  portion.  Talbot  v. 
Tipper,  and  the  like  cases,  were  relied  upon,  as  there  was  an  abso- 
lute uncertainty  with  respect  to  the  fortune  or  the  portion  which 
was  to  regulate  the  jointure. 

37.  In  a  case  in  the  Common  Pleas,  upon  a  devise  to  a  wife  for 
life  of  the  residue  of  the  testator's  property,  **  reserving  to  her  full 
power  to  will  away  any  part  or  proportion  of  his  said  residue  at  her 
decease,"  with  a  gift  over  of  the  residue  of  what  should  not  be  dis- 
posed of  by  his  wife,  it  was  held  that  the  wife  had  a  power  to 
dispose  of  tibie  whole  property  (x). 

38.  But  in  the  case  of  the  Earl  of  Tankerville  v.  Coke  (y),  a  par- 
ticular power  of  jointuring  was  given  to  a  tenant  for  life,  and  a 
general  power  to  charge  the  lands  with  portions  for  younger  chil- 
dren. The  tenant  for  life  charged  the  lands  with  very  heavy  sums. 
It  was  insisted  that  the  Court  would  cut  down  the  powe^  as  unrear- 
sonable,  as  it  appeared  that  the  testator  designed  the  estate  to  remain 
in  the  family.  Lord  Chancellor  King,  assisted  by  Lord  Chief  Jus- 
tice Raymond  and  Mr.  Baron  Comyn,  held  that  the  donee  had 
restrained  his  power  by  his  marriage  articles,  so  that  it  became 
unnecessary  to  decide  the  point ;  but  all  the  three  Judges  expressed 
their  opinion  that  the  power  was  under  the  influence  of  the  Court, 
and  that  an  unreasonable  execution  of  it  would  be  relieved  against. 

(r)  Sheehy  v,  Mwkerry,  7  Cla.  &  Pin.  1.  and  consider. 

(«)  Lord  Muskeny  o.  Sheehy,  2  Jebb  k,  (x)  Cooke  «.  Vunad,  2  Manh.  421  ;  7 

Sym.  800.  Taunt  122. 

{t)  Sngd.  H.  of  L.  Cas.  466;  1  H.  of  L.  (y)  Mose.  146;  and  see  Lord  Hinchin- 

Chs.  576.  broke  v»  Seymonr,  1  Bro.  C.C.  806 ;  ir\fra, 

(ii)  2  Xr.Com.  Law  Ri*p.  634,  which  qu,  ch.  16. 
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39.  And  in  Edgeworth  v.  Edgeworth  (z),  the  power  was  to  charge 
with  reasonable  portions  or  fortunes  for  younger  children.  An  ap- 
pointment was  made,  and  Lord  Manners  referred  it  to  the  Master  to 
inquire  whether  the  sum  charged  was  a  reasonable  portion,  or  what 
other  sum  would  be  reasonable  under  the  power,  with  consequential 
directions.  Upon  a  rehearing.  Hart,  L.  C,  held  that  the  power 
was  sufficiently  certain  to  be  capable  of  execution.  He  held  that 
the  portion  had  not  become  vested ;  but  he  desired  it  to  be  under- 
stood that  he  gave  no  opinion  on  the  question  how  far  the  Court  was 
right  in  referring  to  the  Master's  decision  whether  the  sum  appointed 
was  reasonable  in  amount,  and  if  it  was  not  whether  it  could  autho- 
rize him  to  substitute  his  discretion  for  that  which  the  testator 
reposed  in  the  donee  of  the  power.  His  opinion  probably  was,  that 
the  donee  of  the  power  was  the  sole  judge  of  the  reasonableness  of 
the  amount;  but  he  controlled  the  execution  of  the  power,  because 
it  was  not  reasonable  as  to  the  lime  of  the  vesting. 

40.  The  author  once  thought  Long  v.  Long  was  wrongly  decided, 
but  further  consideration  induced  him  to  alter  his  opinion.  In  such 
a  power  there  is  nothing  by  which  you  can  restrain  or  limit  the 
amount  How  much  of  the  estate  is  to  be  left  beyond  the  charge  ? 
How  is  the  value  of  the  estate  itself  to  be  ascertained  ?  It  is  not  a 
question  whether  the  execution  of  the  power  is  reasonable  or  not, 
but  whether  it  is  authorized  by  the  power,  and  if  that  is  unlimited 
no  Court  has  a  right  to  restrain  it.  Great  inconvenience  would  be 
found  to  result  from  an  attempt  to  fix  an  amount  of  charge  where 
the  settlement  in  terms  gives  an  unlimited  power.  There  is  difficulty 
enough  in  a  case  like  Edgeworth  v.  Edgeworth,  where  the  charge  is 
to  be  of  reasonable  portions,  and  the  safest  rule,  even  in  such  a  case, 
would  be  to  leave  die  reasonableness  of  the  amount  to  the  discretion 
of  the  donee. 

41.  In  Doe  v.  Jackson  (a)  a  special  power  in  words  to  appoint  to 
children  was  held  to  be  a  general  power :  the  estate  was  settled  to  the 
husband  for  life,  remainder  (subject  to  a  rent-charge  to  the  wife  for 
life)  to  the  use  of  such  child  or  children  as  was  or  should  be  begotten 
by  the  husband  on  the  wife,  for  ever,  subject  nevertheless  to  such 
divisions,  directions,  orders,  and  appointments,  as  the  husband  by  will, 
&c.  should  think  fit  to  direct  and  appoint.  The  Court  held  that  the 
power  was  not  one  of  distribution  merely,  but  a  general  power  of 
appointment  under  which  he  might  appoint  the  reversion,  subject  to 
his  own  and  his  wife's  life  estate,  to  any  one  for  any  estate :  this  con- 
struction gave  effect  to  all  the  words,  whereas  the  contrary  one  did  not 

attribute  full  force  to  the  latter  expressions ;  to  none,  in  truth,  but  the 

• 

(2)  1  Beat  828;  see  Fenton  o.  Fenton,  1  (a)  1  Mood,  k,  Rob.  563;  see  now  1  Vict. 

Dmry  &  WaL  66.  e.  26, 
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word  divisions.  The  meaninsr  of  the  sentence  was  this:  that  the 
remainder  is  to  go  to  the  child  or  children  as  joint  tenants  (for  want 
of  words  of  inheritance)  for  life  only ;  but  this  limitation  in  favour 
of  the  children  jointly  was  nevertheless  liable  to  be  affected,  con- 
trolled or  altered  by,  and  must  give  way  to  any  direction  that  the 
husband  might  give  as  to  the  division  of  that  estate,  or  any  other 
division,  order  or  appointment.  The  effect  was  the  same  as  a  limitar 
tion  to  such  uses  as  the  husband  should  by  deed  or  will  appoint,  and 
in  default,  to  the  children  as  joint  tenanta  for  life ;  and  the  limitation 
was  not  equivalent  to  a  limitation  to  the  children  for  life,  in  such 
parts,  shares  and  proportions,  and  subject  to  such  conditions  or 
limitations,  as  the  husband  should  appoint. 

42.  But  it  would  seem  to  be  difficult,  and  would  certainly  be  dan- 
gerous, to  support  this  view  of  the  case ;  nor  was  it  necessary  for  the 
decision  of  the  case,  as  the  words  were  clearly  sufficient  to  authorize 
the  appointment  to  tlie  only  surviving  cKild  in  fee.  The  words  to 
the  use  of  the  children /or  ever^  at  least  showed  the  intention  to  give 
the  fee  to  the  children ;  and  the  words,  subject  nevertheless  to  such 
divisions,  directions,  orders,  and  appointments  as  the  husband  should 
think  fit,  appear  to  mean,  subject  to  such  divisions  and  appointments 
hetioeen  or  for  the  benefit  of  the  children,  as  he  should  direct :  the 
objects  of  the  power  were  the  children ;  there  are  no  other  or  general 
objects  expressed,  and  if  anything  is  to  be  implied,  it  should  be  what 
is  consistent  with  the  declared  object ;  the  jK)wer  really  is  a  power 
to  appoint  the  fee  to  the  children  in  such  manner  as  the  father  should 
please : — ^to  the  use  of  such  children  for  ever,  subject  to  such  divi- 
sions, directions,  orders,  and  appointments  as.  the  father  should  think 
fit,  is  only  the  common  power  in  effect ;  every  word  is  attended  to  in 
that  construction,  for  the  father's  divisions,  directions,  orders,  and 
appointments  amongst  the  children^  will  operate ;  and  most  of  the 
wordsy  viz.  divisions,  directions,  and  orders,  can  hardly  be  satisfied 
by  any  other  construction,  for  they  seem  clearly  to  refer  to  divi- 
sions, directions,  and  orders  between  or  concerning  the  objects — that 
is,  the  children  before  named.  Words  which  in  their  natural  inter- 
pretation, and  according  to  the  conmion  mode  of  introducing  them  in 
similar  cases,  may  properly  be  held  at  once  to  justify  and  support 
,the  professed  object  of  the  power  of  which  they  form  a  part,  ought 
not,  without  there  be  something  to  force  such  a  construction,  to 
be  deemed  to  give  a  new  and  independent  power,  which  may  operate 
to  destroy  the  original  limitation.  What  was  intended  to  be  one 
power  to  appoint  the  fee  amongst  the  children,  was  divided  and 
cut  in  two  by  construction,  so  as  to  give  life  estates  only  to  the  chil- 
dren for  want  of  technical  words  of  inheritance,  and  at  the  same* 
time  to  give  to  the  father  a  power  to  appoint  the  fee  to  any  stranger. 
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80  as  to  exclude  the  children  altogether;  whereas  had  the  clause 
been  read  as  giving  one  power  only,  the  intention  to  enable  the  gift 
of  the  fee  to  the  children  would  have  been  effected  by  the  very 
'words  which,  being  considered  as  a  separate  clause  creating  a  general 
power,  gave  a  power  to  appoint  the  fee  to  any  one. 

43.  But  where  the  intent  can  be  collected,  a  general  power  in 
terms  may  be  cut  down  to  a  particular  purpose.  An  example  is 
furnished  by  the  case  of  Bristow  v.  Warde  (J).  There,  by  marriage 
articles,  funds  of  each  party  were  agreed  to  be  settled  on  the  hus^ 
band  and  wife,  and  then  as  the  husband  should  appoint  generally ^ 
and  in  default  of  appointment  to  the  children  of  the  marriage  as 
usuaL  It  was  insisted  that  his  power  was  indefinite,  and  not  con- 
fined to  children.  But  Lord  Rosslyn,  after  observing  that  the 
articles  were  made  in  order  to  secure  a  provision  for  the  intended 
wife  and  the  issue  of  the  marriage,  said  that  it  would  be  a  forced 
construction  of  articles  to  hold  that  a  provision  to  be  made  for  chil- 
dren in  default  of  appointment,  to  be  equally  distributable  in  the 
case  of  an  appointment,  should  be  subject  to  his  debts,  which  would 
be  the  necessary  consequence  of  holding  that  he  had  an  indefinite 
power  of  appointing,  for  if  he  had  that  indefinite  power  it  would  be 
assets ;  he  might  appoint  tt)  any  one ;  his  creditors  could  affect  it ; 
and  if  he  executed  his  power  for  the  children,  the  children  must 
take  it  subject  to  the  debts  of  their  father.  It  was  not,  he  added, 
the  natural  frame  of  such  a  settlement,  nor  was  it  the  construction 
of  the  words  of  this.  It  was  clear  the  power  of  appointment  was 
not  indefinite,  but  was  confined  to  the  issue. 

44.  And  in  Mildmay's  case,  in  Coke's  first  volume  (c),  the  estate 
was  settled  in  default  of  issue  male,  on  the  settlor's  three  daughters 
in  tail,  with  cross  remainders.  And  it  was  provided  that  Sir  Henry, 
the  settlor,  might  "  limit  any  part  of  the-  lands  to  any  person  or  per- 
sons for  any  life,  lives,  or  years,  for  the  payment  of  his  debts, 
performing  of  his  legacies,  preferment  of  his  servants,  or  any  other 
reasonable  considerations  as  to  him  should  be  thought  good."  One  of 
the  daughters  died,  whereby  the  two  others  became  seised  of  the 
entirety,  and  Sir  Henry  limited  a  great  part  of  the  land  to  one  of  the 
surviving  daughters  and  her  husband  for  a  thousand  years,  without 
reserving  any  rent.  And  upon  these  words  in  the  proviso  (other 
considerations),  it  was  held  that  this  word  (other)  could  not  compre- 
hend any  consideration  expressed  in  the  indentures  before  the 
proviso;  for  (other)  ought  to  be  other  in  nature,  quality,  and 
person,  and  the  advancement  of  his  daughters  is  the  consideration 

(A)  2  Ves.  336;  this  case,  however,  must     696 ;  Gould  v. Gould,  2  Jar.,  N.  S.,  484,  and 
not  be  considered  as  establishing  a  general     consider  the  case, 
rule;  see  Cooke  r.  Briscoe,  1  Drn.Sc  Walsh,         (c)  P.  175  a. 
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mentioned  before.  And  it  was  resolved,  that  the  limitation  of  a 
thousand  years  was  as  well  against  the  intent  of  the  parties,  as 
against  the  words  of  the  proviso,  for  the  intent  was  to  make  distri- 
bution of  his  lands  amongst  his  three  daughters,  and  the  heirs  of 
their  bodies ;  but  if  this  limitation  should  be  good  it  would  frustrate 
the  estate  of  the  other  sister,  and  defraud  the  intent  of  the  parties 
grounded  upon  a  consideration  of  marriage.  And  this  limitation  for 
a  thousand  years  without  any  rent  reserved,  seemed  also  to  be 
against  the  words  of  the  proviso,  for  that  cannot  be  called  a  reason- 
able consideration  which  tends  to  the  subversion  of  the  estates  settled 
by  the  indenture  upon  good  consideration,  against  the  meaning  of  the 
parties. 

45.  But  these  cases  cannot  be  considered  as  establishing  a  general 
rule ;  a  gift,  for  example,  by  will  to  a  daughter  for  life,  and  after 
her  death,  to  such  person  or  persons,  for  such  intents  and  pur- 
poses, and  in  such  parts,  shares  and  proportions,  manner  and  form, 
and  with,  under  and  subject  to  such  conditions  and  restrictions  as 
she  should  appoint  by  will,  was,  of  course,  held  to  be  a  general 
power,  although  the  gift  in  default  of  appointment  was  to  the  chil- 
dren of  the  daughter  {dy 

46.  Where  a  testator  had  two  daughters  and  bequeathed  his 
residue  so  as  in  the  event^hich  happened/of  both  dying  without 
issue,  to  give  to  each  a.  power  of  appointment  over  the  moiety  in 
which  she  took  a  life  interest,  the  intention  was  carried  into  effect 
although  the  testator  had  declared  it  by  an  unusual  series  of  cross 
limitations  or  shifting  trusts.  The  learned  judge  observed  that 
treating  it  as  a  mathematical  proposition  he  found  upon  this  con- 
struction a  full  moiety  of  the  residue  effectually  given,  and  treating 
it  simply  as  a  practical  question,  the  law  would  say  that  if  a  moiety 
is  given  down  to  a  farthing;  it  is  given  altogether  (e). 

47.  An  appointment  under  a  general  power  to  the  same  uses  and 
upon  the  same  trusts  as  the  appointor's  wife  might  have  declared 
or  should  declare,  with  respect  to  the  disposition  of  her  residuary 
personal  estate,  was  held  to  give  to  the  wife  a  general  power  of 
appointment  {/)• 

{d)  Iffaekerley  v.  Sison,   S  Sim.   561 ;       (0)  Atkinson  v.  Jones,  1  John.  S47. 
Lanauze  v,  Malone,  3  Ir.  Ch.  Rep.  364.  (/)  Bristow  v.  Skinow,  6  Jur.,  N.  S.,  1379. 
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SECTION    IV. 


OF    THE   CONSTRUCTION   OF    LIMITATIONS   IN   INSTRUMENTS 

EXECUTING   POWERS. 


I.  Technical  expresaions  necessary  in 
limiting  estates  by  deed  under 
powers. 

8.  L\fe  estate  only  where  no  wards  qf  in- 
heritance, 

3.  Life  estates  only  under  litnitation  to 

A  for  lifey  remainder  to  his  issue 
male, 

4.  Limitation  for  years  and  Wnitation  to 

heirs  qf  the  body  cannot  coalesce. 


6.  But  equally  to  be  divided  creates  a 

tenancy  in  can^mon, 
6.  Wills  in  executvm  qf  powers  construed 

as  proper  wiUs. 
7  A  Estates  in  fee  or  ra  tail  without  proper 
0.  /    coords  of  inheritance, 
10.  1  Vict,  c,  26. 

12.  Where  executors  take  in   thai  chO" 
raeter. 


1 .  A  POWER  may  be  executed  by  any  act  inter  vivos  or  by  will. 
In  the  execution  of  powers  by  deed  or  other  act  ifiter  vivosy  technical 
expressions  are  as  necessary  in  the  limitation  of  the  estate  as  in  feoff* 
ments  or  gifts  at  common  law. 

2.  Therefore,  if,  under  a  power,  the  estate  be  appointed  to  Ay  and 
the  deed  express  or  limit  no  estate,  the  appointee  will  take  an  estate 
for  life  only  (a). 

3.  So  if  the  estate  be  limited  to  A  for  life,  remainder  to  his  issue 
male,  the  father  would  take  for  life  only,  and  his  sons  would  take  as 
purchasers  and  joint-tenants  for  life. 

4.  Again,  a  limitation  to  A  for  ninety-nine  years,  and  a  subsequent 
limitation  to  his  heirs,  or  the  heirs  of  his  body,  cannot  coalesce ;  nor 
can  a  limitation  of  a  legal  estate  of  inheritance  under  a  power  coalesce 
with  a  previous  equitable  estate  of  freehold  to  the  same  person, 
although  vested  in  him  by  the  instrument  creating  the  power.  And 
80  in  every  other  case  which  may  be  put,  the  construction  would  be 
the  same  as  upon  a  feoffinent  at  common  law  (i). 

5.  But  Lord  Hardwicke  laid  it  down  as  his  opinion,  that  words  of 
regulation  or  modification  of  the  estate,  as  the  words  equally  to  be 
divided  are,  and  not  words  of  limitation,  might  have  greater  latitude 
given  to  them  in  deeds  under  the  Statute  of  Uses  than  in  feofiments : 
and  he  accordingly  decided,  that  the  words  equally  to  be  divided  in  a 
deed,  operating  under  the  statute,  would  create  a  tenancy  in  com- 
mon (c) ;  which  point  was  afterwards  determined  the  same  way  by 
the  Court  of  King's  Bench  in  the  year  1753  {d).     However,  the  stu- 

(a)  See  Co.  Litt  42  a.  gan,  3  Term  Rep.  765. 

\b)  See  Makepeace  v.  Fletcher,  2  Com.  (c)  Rigdcn  v,  Vallicr,  ubi  sup, 

457;  Rigden  V.  Valuer,  3  Atk.  731 ;  2  Ves.  (d)  Qoodtitle   o.  Stokes,   1   Wib.    341; 

25-i ;  Tapner  v,  Merlott,  Willes,  177  ;  Strat-  Say.  67. 
ton  V,  Best,  1  Bro.  C.  C.  333;  Uo^  v.  Mor- 
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dent  should  be  cautious  how  he  extends  this  doctrine.  It  is  difficult 
to  put  many  cases  to  which  it  would  apply ;  and  it  does  not  seem  to 
be  well  established  even  in  the  principal  case  (e). 

6.  But  a  greater  latitude  is  allowed  in  wilk  executing  powers ;  for» 
as  we  have  seen,  wills  executed  under  powers  must  receive  the  same 
construction  as  proper  wills.  It  seems  indeed  once  to  have  been 
doubted  whether  a  will  liiade  in  exercise  of  a  power  could  be  consi- 
dered as  a  proper  will.  In  an  opinion  of  Mr.  Justice  Burnet's  on  a 
case  referred  to  him(/),  he  seemed  clearly  of  opinion,  that  a  power 
executed  by  will  must  be  construed  the  same  as  if  executed  by  deed. 
He  said,  addressing  himself  to  the  limitations  in  the  wijl,  "  For  if 
such  a  limitation  in  the  deed  would  be  bad,  such  an  appointment  by 
virtue  of  that  deed  would  be  as  bad.  Nor  will  it  vary  the  case  that 
such  an  appointment  is  expressly  allowed  to  be  made  by  will ;  for 
the  appointee  is  not  in  by  the  will,  but  under  the  deed,  and  the  will 
is  only  directory  as  to  the  person  and  estate  to  be  taken  under  the 
deed  (g).  Nor  is  such  an  appointment  a  devise  within  the  Statute 
of  Wills." 

7.  But  in  the  Duke  of  Marlborough  r.  Lord  Godolphin  (A),  Lord 
Hardwicke  expressly  said,  "  So  if  a  power  is  given  by  a  deed  to 
appoint  lands  by  will,  and  the  person  to  whom  the  power  is  given 
makes  a  will,  and  gives  the  lands  to  A  and  his  issue,  the  law  says, 
that  though  such  appointee  takes  under  the  power,  yet  the  execu- 
tion of  the  power  being  by  will,  it  shall  receive  the  same  construc- 
tion as  if  a  devise  of  lands,  viz.  an  estate-tail.  So  if  it  had  been  to 
A  for  ever,  that  would  have  been  an  estate  in  fee.  It  was  never 
doubted  but  that  the  construction  of  the  words  would  be  the  same 
exactly  as  if  he  took  strictly  and  properly  under  the  words  of  a 

will(0." 

8.  And  conformably  to  this  opinion,  in  a  later  case  of  an  execution 

of  a  power  by  will.  Lord  Hardwicke  held,  that  although  the  will  was 
not  a  proper  will,  yet  the  words  of  it  were  to  have  the  like  con- 
struction as  if  it  was  a  proper  will ;  for  otherwise  there  would  be  a 
strange  confusion  in  the  construction  of  writings,  if  they  were  to 
have  one  construction  where  proper  wills,  and  another  where  impro- 
per :  the  words,  therefore,  of  such  writings  are  to  receive  the  same 
liberal  and  beneficial  construction  as  the  words  in  a  proper  will. 
And  he  determined  an  informal  limitation  to  be  an  estate-tdd,  al- 
though clearly  it  could  not  have  been  so  construed  had  it  been  con- 
tained in  a  deed  (A). 

(e)  See  n.  (i)  to  Sugd.  GUb.  on  Uses,  p.         (h)  2  Ves.  61. 
143.  (i)  See  Monk  v,  Mawdsley,  1  Sim.  286. 

(/)  Seo  1  Vol.  Cas.  and  Opin.  3d.  {k)  Southby  v.  StonehoasO;  2  Ves.  610; 

(g)  6  Co.   10,  Sir  Ed.  Clcrc's  case;   1  and  sco  Robinson  v,  Hardcastle,  3  Bro.  C. 

Bttlstr.  200,  Lemaine's  case.  C  30. 
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9.  So  in  a  case  in  the  year  1778,  where  by  a  will  made  in  execu- 
tion of  a  power,  the  estate  was  given  to  the  object  of  the  power  and 
his  assigns  for  his  life,  with  remainder  to  a  trustee  and  his  heirs 
during  the  life  of  the  object,  in  trust  to  preserve  contingent  remain- 
ders, with  remainder,  after  his  decease  to  his  issue  in  general  in  tail, 
with  remainders  over.  Sir  Thomas  Sewell  decreed  that  the  appointee 
took  an  estate-tail  (/).  We  shall  agiun  have  occasion  to  touch  upon 
this  doctrine  in  considering  the  cases  upon  excessive  executions  (m) : 
and  we  have  already  considered  the  distinction  in  regard  to  per- 
petuity, where  the  children  are  bom  at  the  time  of  the  creation  of 
the  power. 

10.  And  as  a  will  under  a  power  is  to  be  construed  as  a  proper 
will,  we  should  keep  in  mind  the  several  provisions  of  the  1  Vict, 
c.  26. 

11.  And  here  we  may  notice  a  point  in  the  case  of  Clinton  r. 
Seymour  (n),  which  arose  upon  a  deed.  The  Duke  of  Newcastle, 
and  his  son,  the  Earl  of  Lincoln,  having  a  joint  power  of  charging  a 
sum  on  an  estate,  directed  16,000  Z.,  part  of  it,  to  be  raised  and  paid 
to  them,  their  executors,  administrators,  or  assigns ;  and  by  a  deed 
of  even  date  it  was  agreed,  that  if  the  Earl  should  survive  the 
Duke,  he  should  apply  the  money  in  payment  of  the  Duke's  debts, 
and  the  residue  should  go  as  part  of  the  Duke's  personal  estate;  and 
if  the  Duke  survived,  it  was  to  go  in  the  same  way,  only  of  course 
he  himself  was  to  make  the  application.  The  Duke  did  survive ; 
and  in  consideration  of  14,900  2.  and  natural  love  and  affection, 
assigned  the  16,000  Z.  to  one  of  his  younger  children.  It  was  insisted 
that  the  Earl  of  Lincoln's  object  was  defeated,  as  he  intended  the 
money  to  be  applied  only  in  payment  of  the  Duke's  debts,  and  that 
the  son  purchasing  the  16,000Z.  was  bound  to  see  to  the  application 
of  the  purchase-money.  But  as  to  the  14,900  Z.  Lord  Alvanley 
considered  the  son  a  purchaser  for  a  valuable  consideration,  and  not 
bound  to  see  to  the  application  of  the  money.  The  question,  he 
said,  then  remiuned  as  to  the  sum  of  1,100  Z.,  whether  that  was  not 
appointed  in  breach  of  some  trust  in  Jiie  Duke.  It  was  a  very 
extraordinary  transaction,  and  all  these  strange  words,  he  was  afraid, 
were  only  a  circuitous  way  of  saying  it  was  for  the  Duke  himself. 
However,  he  thought  that  the  executors-  of  the  Duke  were  the  only 
persons  who  could  call  for  an  application  of  that  sum,  on  the  supposed 
undertaking  of  the  Duke  not  to  give  it  gratuitously,  but  to  apply  it 
to  the  discharge  of  his  debts;  he  accordingly  retabied  the  1,100 Z., 
with  liberty  for  the  parties  to  apply  within  twelve  months.  If  no 
application,  to  be  paid  to  the  appointee. 

(/)  Phelp  V,  Hay,  MS.,  in  Appendix;  see  (m)  See  post,  ch.  10. 

Couhon  V.  Coulson,  2  Str.  1125.  (n)  4  Ves.  440. 
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12.  In  the  case  of  Goodere  v.  Lloyd  (o),  the  donee  under  a  general 
power  of  appointment,  appointed  a  sum  of  money  to  certain  persons 
named^  in  trust,  but  declared  no  express  trust,  and  she  gave  her 
personal  estate  to  the  same  persons  upon  certain  trusts,  and  appointed 
them  her  executors :  and  it  was  held  that  the  donees  being  executors^ 
took  the  gift  as  part  of  the  testatrix's  personal  estate,  and  that  if  the 
legacies  given  by  the  will  were  not  sufficient  to  exhaust  the  personal 
estate,  then  that  the  surplus  would  go  to  the  persons  who  were 
entitled  to  the  testatrix's  residuary  personal  estate. 

(o)  3Sim.53S. 


SECTION  Y. 

WHERE   AN   EXCLUSIVE   APPOINTMENT   IS  AUTHORIZED. 


1.  How    exeUtihe    powers    should     he 
created. 

3.  What  words  gwe  an  exclusive  power. 

4.  What  iDords  do  not  give  an  exclusive 

power. 


5.  Where  an  exclusive  appowimeni  is 
authorised  hy  implication. 

9.  Where  it  is  controlled  by  construction. 
I L  Where  it  is  confined  to  one  olfject. 
IS.  Mixed  power. 


1.  Where  it  is  intended  to  give  a  power  of  appointing  a  fund  to 
several  objects,  or  to  any  of  them  exclusively,  the  power  should  run 
thus :  '^  To  all  and  every,  or  such  one  or  more  exclusively  of  the 
other  or  others "  of  the  objects,  as  the  donee  shall  appoint ;  and  in 
the  common  case  of  a  power  to  appoint  to  children  of  the  marriage, 
or  their  issue,  it  may  run  thus  (providing  for  every  event) :  **  To  all 
and  every,  or  such  one  or  more  exclusively  of  the  other  or  others  of 
the  children,  or  to  all  and  every,  or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  issue  of  the  children,  or  both  to  all  and 
every,  or  such  one  or  more  exclusively  of  the  other  or  others  of  the 
children ;  and  to  all  and  every,  or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  issue,"  as  the  donee  shall  appoint. 

2.  But  we  are  now  to  inquire  in  what  cases  an  exclusive  appoint- 
ment is  authorized,  although  these  precise  technical  words  are  not 
used ;  and  first,  as  to  the  cases  where  an  exclusive  appointment  is 
not  authorized. 

3.  Under  a  power  to  appoint  ''to  all  and  every  the  child  and 
children  "  (a),  or  "  unto  and  among  several  objects,"  every  one  must 
have  a  share  (ft).     So  even  a  power  of  disposal, ''  unto  and  amongst 

(a)  Pockliiigton  v.  Bayne,  1  Bro.  C.  C.  Balcer  v.  Barrett,  2  Freem.  199,  cited ;  see 

450.  Garthwaite  v.  Robinson,  2  Sim.  43 ;  White 

{b)  Malim  v.  Keigbley,  3  Ves.  juD.  533;  v.  Wilson,  1  Drew.  29S ;  Robinson  v.  Syl^es, 

and  see  Maddison  v.  Andrew,  1  Ves.  57  (  23  Beav.  40. 
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iuch  children  begotten  between  us,  and  in  such  proportion/'  as  the 
wife  shall  appoint^  compels  a  distribution  amongst  all  the  children ; 
no  child  can  be  excluded  (c).  And  (d)  Lord  Alvanley  held,  that  a 
power  to  appoint  ^^  amongst  the  children  as  the  donee  shall  think 
proper^"  did  not  authorize  an  exclusive  appointment.  He  treated 
the  word  **  amongst^'*  as  equivalent  to  ^'  all  and  every,"  which  words 
are  mandatory,  that  each  shall  have  a  share  {e).  And  in  an  early 
case  {f\  upon  a  gift  to  the  wife  '^  upon  trust  and  confidence  that  she 
would  not  dispose  thereof  but  for  the  benefit  of  her  children,"  it  was 
*  determined  that  no  child  could  be  excluded.     But, 

4.  On  the  other  hand,  powers  to  appoint  ^'  to  such  of  my  children 
as  my  wife  shall  think  fit(^),"  ''to  one  or  more  of  my  children  as 
my  wife  shall  think  fit  (A),"  '*  to  be  at  my  wife's  disposal,  provided  it 
to  be  to  any  of  my  children  (i),"  '*  amongst  all  or  such  of  my  chil- 
dren (A), ''  to  and  amongst  such  of  my  relations  as  shall  be  living  at 
the  time  of  my  decease,  in  such  parts,  shares  and  proportions  (/)," 
(I)  have  been  properly  held  to  enable  the  donees  to  appoint  exclu- 
sively to  any  of  the  objects.  So  where  the  power  was  to  appoint  unto 
«nd  amongst  all  such  child  or  children  of  A,  in  such  parts,  shares, 
and  proportions,  &c.,  as  B  should  choose,  it  was  holden  to  authorize 
an  exclusive  appointment,  although  it  was  insisted  that  upon  the 
word  all  none  could  be  excluded ;  but  the  Chancellor  said,  that  the 
fault  of  the  plaintiff's  argument  was,  that  they  stopped  at  the  word 
''a//."  They  must,  he  added,  go  on  and  finish  the  sentence,  and  then 
it  was, ''  all  such  child  or  children  as  he  shall  appoint "  (m).  And 
this  construction  had  previously  been  established  by  a  case  more 
difficult  to  manage :  Under  a  marriage  settlement,  a  real  estate  was 
settled  to  the  use  of  such  child  and  children,  and  for  such  estate 
and  ee(tates,  and  purposes  as  the  husband  should  appoint,  and  in 
defisiult  of  appointment  the  estate  was  limited  to  the  use  of  all  and 
every  the  child  and  children  of  the  marriage  in  fee :  The  fisither  made 
an  exclusive  appointment.  Against  the  power  it  was  forcibly  ai^ued 
by  Lord  Ellenborough,  then  at  the  bar,  that  the  grammatical  sense 

{e)  Alexander  «.  Alexander,  S  Ves.  640 ;  see  5  Ves.  857 ;  Austin  «•  Anstin,  For.  74, 

Btrutt  0.  Bniithwaite,  5  De  Gex  &  Sma.  300 ;  dted. 

In  re  David's  Trusts,  1  John.  406.  (A)  Thomas  v.  Thomas,  2  Vem.  613. 

{d)  Kempv.  Eempy6  Ves.  849;inWliite  (i)  Thomlinson  o.  Dighton,  1   P.  Wms. 

r.  Wilson,  1  Drew.  298,  there  really  was  no  149. 

doubt  (h)  Macey  v,  Shurmer,  1  Atk.  989. 

(«)  Menzey  V.  Walker,  For.  73.  (Q  Spring  v.  Biles,  1  Term  Rep.  486  n.; 

(/)  Gibson  o.  Kinyen,  1  Vem.  06.  Woodlock  r.  Mahony,  6  Ir.  Ch.  Bep.236. 

ig)  Lieie  v,  Saltingstone,  1  Mod.  189 ;  and  (m)  Woollen  v.  Tanner,  6  Ves.  218. 


(I)  In  determining  this  casp,  the  Court  appears  to  have  placed  some  stress  on  the  power 
being  for  the  benefit  o{  relations.  It  seems,  however,  that  tl:e  case  must  have  received  the 
same  construction  had  the  power  been  to  appoint  to  ckUdren.  This  has  been  since  decided^ 
Doe  V.  Alchin,  2  Dam.  ic  Aid.  122. 
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and  construction  of  the  words  plainly  imported,  that  the  appointment 
must  be  among  the  children^  to  suck  ehildy  if  only  one,  and  to  such 
children,  if  more  than  one;  that  "and^^  could  not  be  satisfied  with- 
out giving  a  share  to  each ;  that  the  words  such  child,  and  such 
estate,  were  only  added  to  show,  that  even  if  there  were  only  one 
child,  the  father  had  a  discretion  as  to  the  estate  to  be  given  to  him ; 
and  that  the  words  '^  in  default  of  appointment,  to  all  and  every  the 
child  and  children,^'  must  mean  the  same  as  **  child  and  children  "  in 
the  former  part,  and  they  showed  that  the  power  must  be  executed 
in  favour  of  eoery  one  of  the  children.  But  the  Court  construed  the 
power  to  be  exclusive,  and  read  "or"  for  **and."  Ashurst,  J.,  con- 
sidered the  case  stronger,  as  the  subject  was  realty  and  not  per- 
sonalty; and  that,  if  it  had  been  intended  that  all  should  have 
derived  some  benefit,  they  would  have '  said,  "  among  them,"  and 
they  would  not  have  used  the  word  "  child"  in  the  singular  number, 
which  could  only  have  been  added  for  the  purpose  of  giving  a  power 
to  appoint  to  one  only ;  and  Buller,  J.,  thought  the  case  of  Spring  v. ' 
BUes  stronger  than  the  present.  There  the  power  was  "to  and 
among  such  of  my  relations,  &c.,  in  such  parts,  shares,  and  propor- 
tions,^ &c.,  which  imported  that  a  division  was  intended.  But  in 
the  present  case,  the  words  "  parts,  shares,  and  proportions,"  were 
not  used  (I)  (»). 

5.  In  many  cases  an  exclusive  appointment  may  be  authorized  by 
the  apparent  intention  of  the  donor,  although  no  words  of  exclusion 
are  expressly  used. 

6.  Thus  in  the  case  of  Bevil  v.  Bich  (o),  the  testator  gave  all  the 
rest  of  his  estate  to  ^  jB,  "  on  trust,  to  give  my  children  and  grand- 
children according  to  their  demerits.^  A  B  gave  the  estate  to  one, 
omitting  the  rest.  Lord  Nottingham  refused  to  set  aside  the  tfppointr 
ment,  as  the  children  were  to  come  in  by  the  act  of  the  devisee,  and 
he  was  to  give  or  distribute  according  to  their  demerits ;  therefore 
he  was  judge. 

7.  So  in  the  case  of  Burrell  and  Burrell  (/?),  where  the  property 
was  given  by  will  to  the  testator's  wife,  "  to  the  end  she  might  give 
his  children  such  fortunes  as  she  should-  think  proper,  or  they  best 
deserve,  to  whom  he  charged  his  sons  and  daughters  to  be  dutiful 
and  obedient,  and  loving  and  affectionate  to  each  other,"  Lord  Camden 
appears  to  have  determined  that  the  wife  had  a  power  to  appoint 
to  any  of  the  children  exclusively  of  the  others.  Lord  Alvanley 
has  observed,  that  he  would  not  say  what  his  own  opinion  would 

(n)  Swift  V.  Oregson,  1  Term  Rep.  432 ;  (o)  1  Cha.  Ca.  309. 

and  see  Kenworthy  v.  Bate,  6  Ves.  793.  {p)  Ambl.  660. 


(I)  Tbeae  words,  however,  can  scarcely  be  considered  as  important  in  any  casp,  with 
reference  to  the  question  under  jdl&cussioii.  They  are  inserted  to  meet  the  case  of  an 
appointment  to  two  or  more. 
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have  been  on  that  case.  He  was  willing  to  submit  to  that  of  Lord 
Camden  upon  such  a  doubtful  question,  being  perfectly  satisfied, 
that  in  criticising  on  the  words  "  to  and  amongst,"  &c.,  the  Court 
goes  against  the  intention  {q). 

8.  Again,  in  a  case  where  a  testator  bequeathed  a  sum  to  his 
executor,  **  to  be  distributed  amongst  his  poor  relations^  or  such  other 
objects  of  charity^^  as  the  testator  should  mention  in  private  instruc- 
tions :  no  instructions  were  left,  and  it  was  not  necessary  to  decide 
the  point;  but  Lord  Kedesdale  said,  that  the  testator's  design  was 
to  give  to  them  as  objects  of  charity,  and  not  merely  as  relations ; 
and  he  expressed  his  opinion  that  the  executors  had  a  discretionary 
power  of  distribution,  and  need  not  include  all  the  testator's  poor 
relations  (r). 

9.  The  word  "  such  "  standing  unexplained,  authorizes,  as  we  have 
seen,  an  exclusive  appointment ;  but  that  word  is  not  unfrequently 
governed  by  a  preceding  clause,  so  as  to  mean  a  particular  class  or 
description  of  issue,  all  of  whom  must  be  provided  for.  And  as  a 
power  to  appoint  exclusively  may  be  collected  by  implication,  where 
an  authority  in  express  words  is  wanting,  according  to  the  cases  just 
dismissed,  so  an  express  power  in  terms  to  appoint  exclusively  may 
be  construed  to  be  merely  a  power  of  distribution,  in  order  to  effec- 
tuate the  clear  intention  of  the  parties.  Both  these  points  were 
determined  by  Lord  Hardwicke  in  the  case  of  Burleigh  v.  Pearson  (5). 

10.  Burleigh,  previous  to  his  marriage,  by  a  deed  of  trust  declared 
the  uses  of  a  copyhold  estate  belonging  to  his  wife ;  reciting  that  to 
make  a  provision  for  the  maintenance  and  preferment  of  such  younger 
children  which  they  should  leave  unmarried^  and  unadvanced,  or 
otherwise  provided  for  at  their  deaths;  and  for  raising  such  sum 
as  they  should  think  requisite  for  the  fortunes  and  preferments  of 
such  younger  children,  the  trustees  should  raise  1,000  7.  to  pay  the 
same  to  such  younger  children,  in  such  manner  and  proportion  as  they 
should  appoint  by  writing ;  and  in  default  of  appointment  by  both, 
then  to  the  said  younger  children,  or  some  of  them,  as  the  survivor 
should  appoint  by  writing  or  will ;  in  default  of  appointment,  equally 
to  be  divided  among  them.  The  question  was,  whether  ai\  exclusive 
appointment  was  authorized.  Lord  Hardwicke  said,  that  the  deed 
by  which  this  trust  was  created -was  certainly  very  inacctirately 
penned,  but  a  reasonable  construction  must  be  made,  and  that  from 
the  intent  of  the  parties,  fully  declared  in  the  beginning  of  the  deed, 
which  was  the  leading  clause ;  and  therefore  other  doubtful  words,  if 
any,  ought  to  be  controlled  and  construed  by  that  plain  declaration 
of  the  intent,  which  was  to  make  a  provision  for  those  younger 

(q)  See  5  Ves.  SM;  and  eee  ib.  363.  Alexander,  2  Ves.  640.    See  Crossinan  0. 

(r)  Mahon  v.  Savage,  1  Sch.  &  Lef.  111.        Beyan,  27  Bea.  502,  powers  confioed  by  im« 
(«)  1   Ves.  281 ;  and  see  Alexander  v.      plication  from  a  gift  oyer. 
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children  who  should  be  left  unmarried,  &c.,  to  which  description  the 
word  such  was  plainly  relative.  ^'  And^  after  unmarried,  must  be 
construed  '^  or  ;**  and  the  negative  must  run  through  the  whole,  other- 
wise it  was  absurd ;  for  they  certainly  meant  unprovided  for ;  and 
then  a  child,  though  married,  if  not  advanced  or  otherwise  provided 
for,  would  be  the  object  of  the  power ;  and  in  this  sense  it  was  used 
in  the  wilL  Then,  such,  he  added,  referred  to  the  description  before 
the  governing  clause  through  the  whole,  and  did  not  mean  a  general 
power  to  appoint  to  one  or  two,  for  all  must  have  some.  The  con- 
trary construction  would  overturn  the  intent ;  impowering  to  give 
the  whole  to  a  child  even  provided  for,  and  to  leave  the  rest  unpro- 
vided. But  the  most  doubtful  part  was  from  the  words  or  same ;  but 
it  would  be  strange  to  construe  this  deed  so  as  to  leave  greater  power 
to  disinherit  in  the  survivor  than  was  given  jointly,  especially  if  the 
husband  survived,  as  happened  when  it  was  the  wife's  estate.  The 
addition  of  some,  must  mean  some  of  those  under  the  qualiiScations 
before  described,  in  the  same  manner  as  such.  Another  inaccuracy 
occurred  afterwards  in  case  of  no  appointment ;  for  it  must  not  be 
construed  to  be  divided  among  all,  as  well  provided  for  as  not,  but 
meant  the  said  younger  children,  viz.  unprovided.  And  he  accord- 
ingly set  aside  the  execution  of  the  power,  because  some  of  the 
objects  were  excluded. 

11.  In  the  cases  hitherto  considered,  it  is  clear  that  the  party  may 
appoint  to  all  the  objects  of  the  power ;  and  the  doubt  is,  whether  he 
can  exclude  any,  but  a  power  may  authorize  an  appointment  to  one 
of  many  objects,  and  not  an  appointment  to  all :  thus  in  a  case  where 
the  estate  was  given  by  will  ^'  to  one  of  the  sons  of  A,  as  B  shall 
direct,"  Lord  Alvanley  said,  that  if  he  had  made  a  disposition  to  all 
it  would  have  been  void.  He  was  obliged  to  select  one.  He  had 
power,  if  he  thought  fit,  to  give  it  to  any  one  son,  and  if  he  had  gone 
beyond  that,  it  would  not  have  been  well  executed  (t), 

12.  Ward  v.  Tyrrell  («)  is  an  instance  of  a  mixed  power.  It  was 
a  power  to  trustees  and  Ihe  survivor  to  divide  the  fund  amongst  the 
testator's  first  cousins,  as  they  or  he,  in  their  uncontrolled  discretion 
should  think  proper,  by  dividing  the  whole  equally  among  them,  or 
between  two  or  more  of  them,  or  giving  the  whole  to  any  one  of  them, 
and  with  such  interests,  &c.,  as  they  ^oidd  think  proper;  audit  was 
held  that  the  surviving  trustee  was  bound  either  to  give  the  whole 
to  one,  or  to  give  it  equally  amongst  such  objects  of  the  power  as  he 
thought  fit  to  select  («). 

^0  Brown  v.  Higgs,  4  VeB.  70S;  and  see  ib.  717.  («)  85  Beav.  663. 
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SECTION  VI. 

OP   ILLUSORY   APPOINTMENTS, 


1.  Act  for  altering  the  taw  not  retrospect     4.1^  ,     ^. 

'  ^  g.  J- Cases  under  tke  act, 

fire.  o-J 

6.  A  poicer  may  compel  a  donee  to  give  a 

3.  The  Act  abolishes  the  rule  of  equity.  eubstantial  share. 


1.  Until  a  late  act  of  parliament,  it  was  necessary,  when  it  was 
once  ascertained  that  none  of  the  objects  of  any  given  power  could  be 
excluded  from  participating  in  the  fund,  to  inquire  what  share  each 
must  have ;  but  the  law  has  rendered  that  inquiry  no  longer  neces- 
sary, in  regard  to  appointments  since  the  act  (I). 

2.  The  attempt  of  equity  to  restrain  the  legal  right  of  a  donee  of 
a  power  to  fix  the  shares  so  as  to  make  them  all  substantial  had 
entirely  failed.     No  certain  rule  was  established,  and  every  attempt 
to  make  a  considerable  difference  between  the  shares  led  inevitably 
to  litigation.     All  agreed  that  ther  law  required  alteration.     Some, 
to  whose  opinions  great  respect  was  due,  thought  that  every  power 
ought  to  be  declared  an  exclusive  one;  but  this  would  have  trenched 
unnecessarily  upon  the  right  of  parties  to  prevent  their  donees  of 
powers  from  altogether  excluding  any  object.     If  a  father  delegate 
to  me  a  power  to  appoint  amongst  all  his  children,  I  may  not  consider 
a  child's  conduct  to  be  such  as  to  justify  me  in  giving  to  him  only  a 
nominal  share ;  whereas,  if  I  had  an  exclusive  power,  I  might,  upon 
slight  grounds,  give  all  to  one  without  noticing  any  of  the  others. 
A  father,  besides,  may  not  choose  to  have  a  child  altogether  ex- 
cluded, without  the  donee  of  the  ix>wer  distinctly  declaring  that  to 
be  his  intention.     It  was  thought  that  the  safest  plan  was  to  take 
away  the  equitable  rule,  and  leave  the  legal  one  in  operation,  by 
which  litigation  would  be  avoided,  without  breaking  in  upon  the 
present  power  of  disposition ;  for  wherever  a  donor  of  a  power  is 
desirous  that  no  object  of  the  power  should  be  excluded  from  taking, 
in  all  events,  a  given  sum  or  a  given  share  of  the  whole  fund,  he  is 
at  liberty  to  declare  his  intention,  to  which  the  law  will  give  full 
effect. 

3.  The  act,  for  which  the  writer  is  responsible,  is  called  "  An  Act 
to  alter  and  amend  the  Law  relating  to  Illusory  Appointments."  It 
recites  that  by  deeds,  wills,  and  other  instruments,  powers  are  fre- 
quently given  to  appoint  real  and  personal  property  amongst  several 


(I)  As  the  law  is  still  operatiye  on  past  transactions,  the  observations  on  the  subject  in 
former  editiooB  are  retained,  although  removed  to  the  Appeodlx;  and  see  Lloyd  v,  Laver, 
14  Sim.  645. 
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objects^  in  eucli  manner  that  none  of  the  objects  can  be  excluded  by 
the  donee  of  the  power  from  a  share  of  such  property :  and  that 
appointments  in  exercise  of  such  powers^  whereby  an  unsubstantial, 
illusory,  or  nominal  share  of  the  property  affected  thereby  is  ap- 
pointed to  or  left  unappointed  to  devolve  upon  any  one  or  more  of 
the  objects  thereof,  are  invalid  in  equity,  although  the  like  appoint- 
ments are  good  and  binding  at  law ;  and  it  recites  that  considerable 
inconvenience  had  arisen  from  the  rule  .of  equity  relative  to  such 
appointments,  and  that  it  was  expedient  that  such  appointsienter 
should  be  as  valid  in  equity  as  at  law ;  it  therefore  enacts,  that  no 
appointment  which  from  and  after  the  passing  of  the  act  should  be 
made  in  exercise  of  any  power  or  authority  to  appoint  any  property, 
real  or  personal,  amongst  several  objects,  should  be  invalid  or  im- 
peached in  equity  on  the  ground  that  an  unsubstantial,  illusory,  or 
nominal  share  only  should  be  thereby  appointed  to  or  left  unap- 
pointed to  devolve  upon  any  one  or  more  of  the  objects  of  such 
power ;  but  that  every  such  appointment  should  be  valid  and  effec- 
tual in  equity  as  well  as  at  law,  notwithstanding  that  any  one  or 
more  of  the  objects  should  not  thereunder  or  in  default  of  such 
appointment  take  more  than  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to  such  power :  provided  that  no- 
thing in  the  act  contained  should  prejudice  or  affect  any  provision  in 
any  deed,  will,  or  other  instrument  creating  any  such  power  as 
aforesaid,  which  should  declare  the  amount  of  the  share  or  shares 
from  which  no  object  of  the  power  should  be  excluded :  and  pro- 
vided also,  that  nothing  in  the  act  contained  should  be  construed, 
deemed,  or  taken  at  law  or  in  equity  to  give  any  other  validity, 
force,  or  effect  to  any  appointment  than  such  appointment  would 
have  had  if  a  substantial  share  of  the  property  affected  by  the  power 
had  been  thereby  appointed  to  or  left  unappointed  to  devolve  upon 
any  object  of  such  power,  (a) 

4.  It  has  been  considered  that  where  a  power  was  not  exclusive, 
an  appointment  of  all  to  some  of  the  objects,  with  a  gift  over,  in  case 
any  of  them  should  die  under  age,  or  before  marriage  under  age, 
of  their  shares  to  the  other  objects,  was  not  valid  under  the  act  (ft). 
It  was  not  necessary  to  decide  this  point,  and  it  seems  to  require 
further  consideration. 

5.  Where  no  child  can  be  excluded,  and  there  are  several  appoint- 
ments to  different  children,  and  one  is  excluded,  only  the  last  ap- 
pointment will  be  invalid  (c),  for  it  is  by  that  only  that  the  whole  of 
the  fund  remaining  is  appointed  to  the  exclusion  of  the  child  tot 
whom  no  provision  is  made. 

6.  Where  it  is  intended  that  a  party  shall  have  a  power  to  divide 

(a)  Gi«e«  9.  Gr«eii,  2  Jo.  &  Lat.  629.  (c)  WiUon  v.  Piggott,  2  Vob,  jnn.  351 ; 

(b)  Minchior.  Minchiiiy  8  Ir.Ch.Rep.l67.      Young  v.  Lord  Waterpark,  13  Sim.  202. 
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the  fund  amongst  several  objects  in  substantial  proportions,  accord- 
ing to  his  discretion,  but  shall  not  be  at  liberty  to  give  a  merely 
nominal  share  to  any,  the  smallest  sum  which  tlie  person  creating 
the  power  would  wish  each  of  the  objects  in  any  events  to  have 
should  be  named,  and  it  should  be  declared  that  the  donee  of  the 
power  shall  not  be  at  liberty  to  appoint  a  less  sum  to  any  of  the 
objects. 


CHAPTER  IX. 

OP   THE   EFFECT   OP   THE   CREATION  AND   EXECUTION   OP 

POWERS, 


SECTION   I. 
OF   THE  EFFECT   OF   THE   CREATION  OF   POWERS. 


1.  Void  powers   do   not    qffect   eMtates 

limited, 

2.  Estates  vested^  although   there  is  a 

power  cf  revoetUion, 
Z,'\  Estates  limited  in  drfauU  of  appoint" 
4./    ment  also  vested, 
5.  Curtesy  in  fee  in  dtfault  qf  appoint' 

ment, 
Q,  So  if  use  results. 
7.  Or  U  limUed  to  settlor.  I  ^^^  ^  ^^^;^  gg^ 

How  3^4  WilL  4,  c.  106^  operates,  | 


S.  Same  as  to  personalty. 

10.  Poufer  of  revocation  suspends  pay* 
ment  qf  portions. 

11.  Conveyance  under  contract  for  sale,  to 
uses  to  bar  dower,  revokes  a  will. 

12.  Altered  by  1  Vict.  e.  26. 

13.  A  mortgage  only  a  revocation  pro  tanto, 
unless  a  regular  power  is  created  : 


1.  Where  a  power  of  revocation  is  deemed  void^  as  in  the  Duke 
of  Marlborough's  case  before  referred  to  (a),  of  course  the  estates 
actually  limited  in  the  instrument  creating  the  power  cannot  be 
affected  by  the  power^  but  will  take  effect  in  the  same  manner  as  if 
it  had  not  been  inserted  in  the  instrument.  And  the  law  is  the 
same  in  regard  to  estates  given  in  default  of  any  appointment  under 
a  power  which  is  void  in  its  creation.  Therefore,  if  under  a  covenant 
to  stand  seised  a  general  power  of  appointment  be  reserved,  or  given 
to  any  person,  and  for  want  of  such  appointment  the  estate  be 
limited  to  some  person  within  the  consideration  of  blood,  or  mar- 
riage, as  the  power  would  be  void,  the  estate  limited  in  default  of 
appointment  would  take  effect  in  possession  (&). 

(a)  Supra,  p.  151. 

(b)  Warwick  V,  Garrard,  2  Vem.  7 ;  Goodtitle  v,  Pettoe,  Fitzg.  299. 
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2.  It  is  obvious,  that  every  power  of  appointment  is,  strictly 
speaking,  a  jK)wcr  of  revocation  to  the  extent  of  its  operation  ;  but 
still  there  is  a  striking  distinction  between  estates  actually  limited 
in  a  settlement  with  a  power  of  revocation,  and  estates  limited  in 
default  of  the  exercise  of  a  preceding  power  of  appointment.  In  the 
first  case,  the  estates  are  vested  subject  to  be  revoked,  or  defeated 
by  the  exercise  of  the  power. 

3.  Whether,  in  the  latter  case,  the  estates  limited  in  default  of 
appointment  are,  during  the  continuance  of  the  power,  contingent  or 
vested,  has  been  the  subject  of  much  discussion.  The  question 
arose  in  Leonard  Lovie's  case(c),  and  it  was  determined,  that  the 
estates  limited  in  default  of  appointment  were  contingent  (cf).  In 
Walpole  r.  Lord  Conway  (e).  Lord  Hardwicke  held  the  same 
opinion.  In  Cunningham  r.  Moody  (f)  he  is  supposed  to  have 
altered  his  opinion,  and  to  have  determined,  tUat  the  power  of  ap- 
pointment does,  not  suspend  the  vesting  of  the  subsequent  remain- 
ders ;  and  in  Doe  v.  Martin  {g\  after  an  admirable  arguitient,  it  was 
solemnly  decided,  that  the  estates  limited  in  default  of  appointment 
were  vested,  subject  to  be  divested.  The  Court  relied  on  Cunning- 
ham V.  Moody  in  opposition  to  Leonard  Lovie^s  and  Lord  Conway's 
cases. 

Mr.  Feame,  who  discusses  these  cases  (A),  enforces  the  authority 
of  Doe  and  Martin ;  and  between  the  case  under  consideration,  and 
those  upon  limitations  after  a  contingent  limitation  of  the  fee-simple, 
takes  tliis  clear  distinction,  that  in  the  latter  the  limitation  is  origin- 
nally  and  finally  contained  iw,  and  made  by,  the  conveyance  itself ^ 
while  the  former  have  no  existence  till  the  power  is  executed,  so 
that,  in  truth,  there  is  no  estate  limited  until  an  appointment  is 
made.  Lord  Rosslyn,  in  a  still  later  case  (i),  at  first  considered  this 
doctrine  very  doubtful.  He  insisted,  that  in  Cunningham  v.  Moody 
it  was  not  necessary  to  determine  the  point,  and  treated  the  case  of 
Doe  and  Martin  as  a  case  of  compassion.  However,  the  point  did 
not  then  call  for  a  decision  ;  and  in  pronouncing  his  decree  he  did 
not  advert  to  it.  In  a  subsequent  case  he  treated  it  as  clear  that  the 
power  did  not  prevent  the  estates  from  vesting  (A).  Without  con- 
sidering whether  it  was  absolutely  necessary  to  decide  the  point  in 
Cunningham  and  Moo<ly,  Lord  Hardwicke's  opinion  is  too  clearly 
expressed  to  be  misunderstood.  He  said,  that  the  jwwer  of  appoint- 
ment did  not  make  any  alteration  in  the  vesting  of  the  remainder  in 

(c)  10  Hep.  78;  see  fo.  86  a.  7  Term  Rep.  478. 

(<0  See  2  VcB.  jun.  704,  5,  0.  {h)  Cunt.    Remainders,    390-299,    4th 

(e)  3  naniard,163;  see  4  Term  Rep.  57      Edit, 
n.;  and  see  2  Ves.  jua.  709.  (i)  Smith  v.  Lord  Camelford,  2  Yes.  jun. 

if)  1  Ves.  174.  098. 

{g)  4  Term  Rpp.  39;  and   sre  Doe  v,  (*)  See  5  Ves,  748. 

Dorvill,  5  Term  Rep.  518  ;  Doc  v,  Wcller, 
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fee ;  for  the  only  effect  thereof  was  that  the  fee  which  was  vested^ 
was  thereby  subject  to  be  divested.  Besides  these  leading  cases 
there  are  several  dicta  upon  this  point.  In  a  case  inLordRaym.(Z)9 
Powell,  Justice,  said,  that  if  a  fee-simple  be  limited  to  such  persons 
as  A  shall  appoint  by  his  will,  remainder  over,  that  is  a  good  re- 
mainder vested  till  the  appointment.  In  Goodhill  v.  Brigham(iii), 
Mr.  Justice  Buller  put  the  very  same  case,  namely,  a  power  to  ^  to 
appoint  the  fee,  and  in  default  of  appointment,  to  himself  in  fee,  and 
held  that  A  could  take  nothing  till  his  death,  or  till  his  appointment. 
But  he  must  for  the  moment  have  forgotten  the  decision  in  Doe  and 
Martin,  which  was  decided  eight  years  before,  whilst  he  was  a  Judge 
of  the  King's  Bench,  and  in  which  he  concurred;  and  in  a  case 
which  occurred  about  the  same  period  as  Goodhill  v,  Brigham,  he 
treated  the  fee  as  clearly  vested  till  appointment,  and  referred  to  the 
case  of  Doe  and  Martin  as  an  authority  in  that  respect.  Lord  Thur- 
low(n).  Lord  Alvanley  (c>).  Lord  Kedesdale  (/?),  Sir  W.  Grant, 
Master  of  the  Rolls  (y),  and  Lord  Eldon(r),  have  all  expressed 
themselves  decidedly  of  the  same  opinion ;  and  in  a  late  case  in  Ire- 
land, Lord  Manners  treated  Doe  v.  Martin  as  a  clear  authority  for  this 
construction,  and  decided  accordingly  (*). 

4.  The  result  of  the  authorities  therefore  is,  that  the  power  of 
appointment  does  not  prevent  the  vesting  of  the  estates  limited  in 
default  of  appointment  (t). 

5.*  And  where  estates  are  vested  in  trustees  in  trust  for  the 
separate  use  of  a  woman  for  life,  with  power  to  her  to  appoint  the 
fee,  and  for  want  of  appointment  to  her  in  fee,  the  fee  in  default  of 
appointment  may  be  subject  to  curtesy  («). 

6.  Where  no  use  is  expressed  until  or  in  default  of  appointment, 
it  of  course  results  to  the  settior :  as  where  he  makes  a  feoffinent  to 
the  use  of  such  persons  as  he  shall  appoint  by  will,  he  is  seised  in  fee 
until  he  exercises  his  power  (x). 

7.  Where  the  use  was  actually  limited  to  the  settior  in  default  of 
appointment,  he  was  still  in  of  the  old  use,  and  the  case  was  more 
sjbrongly  in  favour  of  the  vesting.  But  now  by  the  3  &  4  Will.  4, 
c.  106,  s.  3,  where  any  land  shall  have  been  limited  by  any  assurance 
executed  after  the  31  December  1833,  to  the  person  or  to  the  heirs 
of  the  person  who  shall  thereby  have  conveyed  the  same  land,  such 
person  shall  be  considered  to  have  acquired  the  same  as  a  purchaser 

(0  Vol.  2, 1150.  (r)  See  10  Vc8.  265. 

(m)  1  Bos.  Sc  Pull.  19S.  («)  Osbroy  v,  Dury,   1   Ball  &  Beatty, 

(n)  Modoc  9.  JackuoD,  2  Bro.  C.  C.  5S8;  53. 

see  1  Rep.  t.  Redesdale,  293.  (t)  Heron  v.  Stokes,  2  Drn.  8c  War.  89; 

(o)  See  4  Ves.  036;  Vaiid**rzee  ».  Aclom,  SLeman r.  Magrath,  8  Ir.  Ch.  Hep.  207. 

b.  771.  (m)  Morjfan   v.  Morgan,  5  Aladd.  408; 

(p)  See  1  Rep.  temp.  Redesdale,  203.  FoUctt  t;.  Tyrcr,  14  Sim.  125. 

(g)  See  7  Ves.  683.  (x)  6  Rep.  18  a. 
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by  virtue  of  such  assurance,  and  shall  not  be  considered  to  be 
entitled  thereto  as  his  former  estate  or  part  thereof.  The  estate  of 
course  still  vests,  although  the  quality  of  it  is  altered. 

8.  It  is  equally  clear  that  the  same  doctrine  applies  to  personalty ; 
and  Ihat  where  the  money  is  absolutely  given  over  in  default  of 
appointment,  it  is  vested,  subject  to  be  divested  by  the  execution  of 
the  power  (y) ;  and  it  is  immaterial  whether  the  power  be  merely  to 
distribute,  or  to  select  and  exclude  (z). 

9.  Mr.  Butler,  in  his  elaborate  argument  in  Cholmondeley  v. 
Clinton,  laid  down  five  distinct  propositions  upon  the  effect  of 
powers,  making  gifts  in  default  of  appointment  vested  or  contingent 
The  two  first  were  founded  upon  the  exploded  doctrines  in  Leonard 
Lovie's  case,  and  Walpole  r.  Lord  Conway :  the  three  last  upon  the 
later  authorrties,  which,  for  the  purpose  of  distinguishing  them 
from  the  two  former,  he  endeavoured  to  refer  to  this  ground,  viz. 
that  in  these  later  cases  the  remiunders  over  are  vested  in  the 
specified  objects,  not  in  consequence  of  the  limitations  over,  but  in 
consequence  of  the  very  limitations  which  contain  the  power ;  that 
is,  that  the  objects  would,  in  the  absence  of  a  gift  to  them  in  default 
of  appointment,  have  taken  by  implication  under  the  terms  of  the 
power  itself.  But  these  distinctions  could  not  be  supported.  The 
early  authorities  have  been  overruled  (a). 

10.  Where  a  term  is  created  by  a  settlement  to  raise  portions,  ^ 
with  a  general  power  of  revocation  of  the  settlement,  although  'the 
portions  become  actually  due,  yet  while  the  power  subsists,  it 
suspends  and  prevents  the  portions  from  being  payablcy  because  the 
donee  of  the  power  may  revoke  at  any  time  before  the  portions  are 
raised  and  paid,  although  the  right  to  the  portions  is  become  vested 
under  the  terms  of  the  settiement  (&). 

11.  The  essential  difference  between  a  power  and  an  estate  led 
to  the  distinction,  that  although  a  partition  would  not  revoke  a 
previous  devise  where  the  estate  was  limited  to  the  devisor  in  fee, 
yet  if  the  estate  were  limited  to  such  uses  as  he  should  appoint,  the 
partition  would  revoke  the  devise,  aldiough  the  fee  were  limited  to 
him  in  default  of  appointment  (c).     And  it  was  detennined  (I),  that 

(y)  Coleman  v.  Seymour,  1  Ves.  209;  {h)  Reresby  v.   Newland,  S   P.    Wms. 

see  S  Ves.  SOS;   Goidon  v.   Levi,  Ambl.  03;  afiU.  Dom.  Proc  S  Bro.  P.  C.  4S7; 

364;   Cholmondeley  v.  Meyrick,  1  Bden,  aee  Vane  v.  Lord  Dungannon,  3  Sch.  &  Le£ 

77;  Rooke  v.  Rooke,  2  Eden,  8 ;  Reade  v.  118 ;  Wynter  v.  Bold,  1  Sim.  &  Stu.  r<07 ; 

Reade,  5  Ves.  748.  Sleeman  v.  Magrath,  8  Ir.  Ch.  Rep.  207. 

{z)  See  RoblnaoQ    o.  .Smith,  6   Madd.  (c)  Vide  jmpra,  pp.  94,  05,  andthecaaet 

1£8.  there  dted ;  and  Barton  v.  Croxall,  Taml. 

(a)  2  Jac  &  Walk.  40.  00.  164. 


(T)  In  adverting  to  this  point  in  the  Treatise  on  Purchas^v,  4th  edit  p.  148,  the  author 
added  a  note  on  Lord  Rosslyn's  observation  in  2  Ves.  jun.  429,  430,  that  the  rule  in  equity, 
that  a  devise  of  au  equitable  estate  is  not  revoked  by  taking  the  legal  estate,  iwas  first 
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a  devise  of  a  freehold  estate  contracted  for,  was  revoked  by  a  sub- 
sequent conveyance  to  the  'usual  uses  to  bar  dower,  where  the 
contract  did  not  provide  for  the  conveyance  of  the  estate  to  such 
uses  {d). 

12.  But  the  law  is  now  altered  by  the  1  Vict  c.  26,  which 
provides,  that  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised  (except  an  act  amounting  to  a 
revocation  under  the  Act)  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate,  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death  («).  And  it  further  provides,  that  every  will 
shall  be  construed,  with  reference  to  the  real  and  personal  estate 

((Q  Rawlins  v.  Burgis,  2  Vps.  &  Dea.  382  ;  dlscossion  4ii  former  editions  upon  these 

the  decision  was  appealed  from  ;  see  Ward  cases  Is  now  omitted. 

V.  Moore,  4  Madd.  368  ;  BuMer  r.  Fletcher,  («}  Sec.  23. 
1  Kee.  309.  600;  2  Myl.  k  Cra.  432;  the 


established  at  law.  In  Rawlins  and  Burgis  the  above  note  wu9, 1  am  told,  cited  by  the 
Conrt  with  approbation.  The  reporters  have  made  the  following  oinervations  on  the  note 
In  question : — **  It  seems  extraordinary  that  such  an  error  should  be  imputed  to  Lord 
Rosslyn  in  his  very  able  judgment  upon  this  su>  joct,  as  the  conception  that  a  feoidnent  to 
the  use  of  a  man  before  the  statute  of  uses  conferred  the  legal  seisin,  or  tliat  tlie  fact  was 
at  variance  with  his  lordship's  statement,  that  the  feoffment  was  to  the  use  of  the  devisor. 
Am  an  instance  of  a  decision  at  law,  that  by  taking  tlie  legal  estate  a  devise  is  not  revoked 
his  lordship  translates,  correctly  and  literally,  this  rase  from  Holle,  who  states  shortly  the 
ground,  that  after  the  fcoffbent  the  devisor  ha«l  the  u»e  as  before ;  guarding  ae^in^t  any 
inference  from  that  fact,  and  probably  thinking  it  unnecessary  to  add  the  gen  ral  effect  of 
the  statute  transferring  the  seUin.  To  tliat  Lord  Hosslyn  evidently  points  ;  meaning  to 
represent  the  case  as  amounting  to  an  authority  for  liis  po»lrion,  considering  the  distinction 
as  to  the  mode  of  acquiring  the  legal  est.te,  whetiier  by  the  statute  or  by  couveyance, 
immaterial.*'    2  Yes.  &.  Bea.  385  n. 

The  object  of  the  note  in  the  book  on  Purchases  was  not  to  impute  error  to  Lord 
Besalyn,  who  in  fact  borrowed  the  obs(Tvatioa  from  Lord  Hardwicke,  but  to  show  that 
no  such  rule  of  law  ever  exibted.  If,  however,  as  it  U  insinted,  Lord  Rosslyn  did  undersitand 
the  case  correctly,  he  must  have  known  tliat  it  did  not  o^tahllsb  the  rule  wliich  he  stated, 
for  Rolle  himself  shows  that  the  statute  of  nse^,  by  turning  the  use  into  a  possession,  de- 
stroyed the  use,  and  consequently  any  devi»e  of  it  before  the  statute.  The  reasun  wliy  the 
will  was  not  revoked  in  the  case  in  Rolle,  cited  by  Lord  Rosslyn,  was,  that  *'  the  devisor  hud 
the  same  use  which  he  had  before  i"  consequently  the  legal  estate  was  vested  in  him,  not 
by  the  conveyance  but  by  the  statute  of  uses,  and  the  will  must  have  been  witliin  tho 
saving  in  the  statute.  If  the  will  had  not  been  saved  by  the  statute  it  would  have  had  no 
operation.  Lord  Rosslyn  was  certainly  in  error.  He  either  overltoked  the  circumstance 
that  the  ieoffinent  was  to  the  use  of  the  devisor,  and  not  to  him  at  once,  or  he  forgot  that 
the  statute  itself,  if  it  did  not  vest  the  legal  estate  in  the  devisor,  destroyed  the  wiU,  unless 
it  was-withiu  the  saving  in  the  act.  In  no  view  of  the  case  can  it  possibly  be  considered  Ma 
a  decision  establishing  the  rule  stated  by  Lord  Rosslyn .  Indeed  the  statute  of  uses  arus 
passed  to  put  an  ond  to  the  testamentary  power  over  land  through  the  medium  of  uses, 
but  it  contained  a  saving  of  wills  made  before  the  statute  by  persons  who  died  before  tlie  1st 
of  May  1636.  This  saving  of  itself  shows  that  the  legislature  considered  that  the  act  by 
its  operation  would  defeat  existing  devises  of  uses.  Therefore  the  decision  in  question  did 
not  establish  a  general  rule  of  law,  bat  was  founded  on  the  particular  saving  in  the  statute 
which  took  the  case  out  of  the  general  rule. 
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comprised  in  it^  to  speak  and  to  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator^  unless  a 
contrary  intention  shall  appear  by  the  will(/).  Now,  therefore, 
in  the  case  of  the  partition,  clearly  the  fee  would  pass,  and  it  woidd 
seem  that  such  a  power  as  that  above  referred  to  would  be  executed 
by  the  prior  will  {g).  And  now,  after  a  devise  of  an  estate  con- 
tracted for,  no  form  of  conveyance  to  the  purchaser  after  the  will 
can  affect  the  devise ;  for  in  whatever  mode  conveyed  to  him  the 
interest  which  he  has  at  his  death  will  pass  by  the  will  (A). 

13.  In  a  case  of  a  different  nature  from  Bawlins  v.  Burgis,  viz. 
upon  the  effect  of  a  mortgage  subsequently  to  the  will  as  a  total 
revocation,  the  mortgage  contained  a  direction  that  upon  payment 
of  the  money,  the  estate  should  be  reconveyed  to  himself,  his  heirs 
and  assigns,  or  to  such  person  or  persons,  and  for  such  estate  and 
estates,  and  to  and  for  such  lawful  trusts,  intents,  and  purposes,  as 
he,  Iiis  heirs  and  assigns,  should  by  any  deed  or  instrument  in 
writing  direct,  limit  or  appoint;  and  it  was  held  that  no  new  power 
was  created,  and  therefore  the  mortgage  was  only  a  revocation  pro 
tanto  (f).  The  Court  observed,  that  the  true  question  was,  whether 
by  the  addition  of  the  words  which  follow  the  direction  to  reconvey 
to  the  mortgagor  and  his  heirs,  he  did  in  fact  acquire  any  new 
estate  or  power,  or  whether  those  subsequent  words  did  not  leave 
him  with  the  same  estate  and  the  same  powers  as  he  would  have  had 
if  they  had  not  been  used.  It  was  puu^that  hj^who  has  a  right  to 
call  upon  trustees  to  convey  to  himself  and  his  heirs,  has  a  right,  by 
any  instrument  under  his  hand,  to  direct  the  same  trustees  to  convey 
to  the  use  of  any  other  person,  and  for  any  estates  and  interests,  at 
his  pleasure.  The  authority  to  i]^^B|%Bb  direction,  by  any  deed  or 
instrument  under  his  hand,  is  the  necessary  consequence  of  this 
conversion  of  his  legal  estate  into  an  equitable  interesty^^id  the 
subsequent  words  are  the  mere  **  expressio  eorum  qua  taciti  wuuntJ* 
The  V.  C.  was  of  opinion,  therefore,  that  the  conveyance,  being  by 
way  of  security  for  money,  was  a  revocation  pro  tanto  only.  This 
opinion  did  not  interfere  with  the  case  of  Tickner  v.  Tickner,  where 
a  new  power  to  appoint  to  uses  was  acquired.  But  either  case 
would  now  fall  within  the  provisions  of  the  1  Vict.  c.  26,  to  which 
we  have  already  adverted. 

(/)  Sec.  24.  (i)  Bndn  v.  Brain,  6  Hadd.  231;  vide 

(g)  i^ffpra,  p.  323.  gupra;  Yoadeo.  Jones,  14  Sim.  162. 

{h)  H.  Sugd.Wms,63. 
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SECTION  II. 

OP   THE   OPERATION  OF   INSTRUMENTS  EXECUTING  POWERS. 


2.  Instrument  operates  as  a  declaration  qf 

the  use. 

3.  Will  operates  also  as  a  proper  wiU. 

4.  Revoked  by  a  covenant  to  sell, 

6.  Orbga  conveyance^  though  a  bad  op* 
pointment. 

6.  Although    the   donee    is   a   married 

ipoman. 

7.  Unless  in  her  case  the  deed  is  merely 

void, 

10.  Appointment  by  wiU  lapses  by  ap- 

pointee's death4 

11.  Appointment  to  executors  qf  a  person 

living. 

12.  Charge  not  lapsing. 

13.  Chamberlain  n*  Hutchinson. 

14.  Lapsed  legacies  fall  into  residue. 

'  \  The  general  principle. 

16.  If  payable  out  of  real  estate,  common 

rule  applies. 

17.  The  whole  sum  may  lapse  into  the 

residue, 

18.  Legacies  to  persons  not  ol(jec^g^y 

fall  into  retidu^nthf  given. 

19.  Death  of  appointee  will  not  dtfeat  a 

charge  for  another. 
21.  Law  qf  lapse  under  1  Vict.  c.  26. 


22.  Will  not  revoked  by  taking  a  tranter 

of  the  fund.  t 

23.  Contra  by  tailing  a  conveyance  qf  the 

estate. 
2A.  Distinction  as  to  personalty. 
25.  Void  dtftposition  by  wife  in  husband's 

lifetime :  contingent  power  and  in'^ 

terest. 

28.  Hurst  V.    Winchelsea:  heir  takes  by 

descent  although  appointee, 

29.  Operation  qf^  ^  4  WUl,  4,  c.  106. 

30.  WUl  of  personalty  must  be  proved. 

31.  Execution  of  power  not  effected  by 

domiciL 

32.  Deed  qf  appointment  must  be  regis- 

tered  in  register  county. 

33.  Is  a  conveyance  within  slat,  of  Eliz. 

34.  Appointee  claims  under  donee  within 

a  covenant. 
85.  Operation   qf   appointment    on    the 

fund. 
30.  Maintenance  qf  children. 
37.  Loss   of  part  qf  fund  falls  on  the 

residue./ 
30.  Where  joint  power  in  husband  and 

wife  over  her  estate  makes  him  a 

purchaser  qftnoney  borrowed. 
41.  Funeral  expenses  of  married  wonuTi^ 


1.  We  are  now  to  consmerxne  effect  of  the  execution  of  a  power. 
Wednav  consider^  first,  the  operation  of  the  instrument  executing 

the  ^pTer ;  secondly,  the  manner  in  which  the  estates  created  take 
effect  in  regard  to  themselves ;  and  thirdly,  the  effect  of  the  execu- 
tion of  the  power  on  the  estates  in  the  settlement. 

2.  First,  with  regard  to  the  instrument :  in  whatever  mode  the 
power  is  exercised,  whether  by  an  act  inter  vivos,  a  grant,  bargain 
and  sale,  lease  and  release,  covenant  to  stand  seised,  feoffinent,  or 
fine,  or  by  a  will,  the  instrument  in  every  case  operates  strictly  as 
an  appointment  or  declaration  of  the  use  (a),  and  therefore,  in  con- 
sequence of  the  rule  before  noticed,  that  there  cannot  be  a  use 
upon  a  use,  the  bargaineci  &c.,  takes  the  legal  estate,  the  appoint- 
ment being  made  to  him;  and  if  any  ulterior  use  is  declared,  it 
operates  merely  as  a  trust  in  equity.  If  the  power  be  executed  by 
way  of  covenant  to  stand  seised,  the  use  would  vest  in  the  person 
intended  to  take  beneficially. 

{a)  Seo  Altomey-geooral  v,  Bradley,  1  Eden,  462. 
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3.  But  a  will  made  in  execution  of  a  power  has  a  peculiar  opera- 
tion; it  not  only  operates  as  an  execution  of  the  power,  but  also 
in  most  respects  partakes  of  the  qualities  of  a  proper  will.  We  have 
seen,  that  if  a  power  of  revocalion  is  not  reserved  in  a  deed  executing 
the  power,  the  instrument  is  irrevocable ;  but  this  does  not  hold 
good  as  to  a  toill,  for  although  in  truth  it  is  not  strictly  a  will,  but 
simply  a  declaration  of  use,  yet  it  so  far  retains  the  properties  of  a 
will  as  to  be  ambulatory  till  the  death  of  the  testator,  and  conse- 
quently revocable  without  any  express  power  reserved  for  that  pur- 
pose (J).  If  a  power  be  a  general  one  an  execution  of  it  by  will 
must  receive  the  same  construction  upon  its  terms  as  if  it  had  been 
a  disposition  of  the  testator^s  own  property ;  nor  can  a  different  con- 
struction be  put  upon  a  will,  because  it  is  made  under  a  limited 
power  in  order  to  make  the  words  fit  on  to  the  terms  of  the  power 
ut  res  magis  valeat  It  cannot  even  be  done  for  the  purpose  of 
preventing  an  appointment  being  altogether  invalid  on  account  of 
remoteness  (c). 

4.  So  such  a  Will  will  be  revoked  by  a  covenant  amounting  in 
equity  to  a  conveyance,  in  the  same  manor  as  a  proper  will  {d) ;  and 
this  rule  is  not,  it  has  been  held,  altered  by  the  23d  section  of 
1  Vict,  c  26  (e) ;  and,  generally,  a  will  under  a  power  will  be 
revoked  by  any  act  amounting  to  a  revocation  in  law  of  a  proper 
will  (/),  or  by  any  of  the  methods  pointed  out  by  the  Statute  of 
Frauds  (^),  whilst  that  act  continues  to  operate ;  or  by  the  modes 
prescribed  by  the  1  Vict.  c.  26,  where  the  case  falls  within  its  pro- 
visions. The  27th  section  of  this  act,  which  makes  a  general  bequest 
operate  over  property  in  which  the  testator  has  a  general  power  of 
appointment,  does  not  extend  to  revocations,  and  therefore  a  will 
under  a  power  may  not  be  revoked  by  a  later  will  not  under  the 
power,  merely  because  the  latter  contains  a  general  revocatory 
clause  (A). 

5.  Therefore,  although  a  power  over  real  estate  was  confined  to  a 
will,  and  was  exercised  by  a  wiU,  yet  a  subsequent  conveyance  by 
deed  to  a  purchaser,  although  a  void  execution  of  the  power,  would 
have  operated  as  a  revocation  of  the  will  (t)  under  the  old  law.  In 
general,  a  void  act  which  leaves  an  interest  in  the  testator  at  the 
time  of  his  death,  will  not  defeat  the  operation  of  the  prior  will 
under  the  1  Vict  c.  26. 

(b)  Hatcher  v.  Curtis,  2  Freem.  61 ;  and      Moor  v.  Raisbeck,  12  Sim.  123. 

see  1  Ves.  180;   2  Ves.  77.  612;  Usie  v.  (/)  Reid  v.    Shergold,   10   Ves.   370; 

Liale,  1  Bro.  C.  C.  633;  Lawrence  v.  WalliSi  Shove  v.  Pincke,  5  Term  Rep.  124 ;  eee  ex- 

2  Bro.  a  C.  319.  parte  Lord  Ilchefter,  7  Ves.  34S ;  Richard- 

(c)  Per  Cur.  1  Drew.  126, 127.  toa  v.  Barry,  3  Hagg.  249. 
(rf)  Cotter  V,  Layer,  2  P.  Wms.  623 ;  see  (g)  2  Ves.  77. 

Sugd.  Porch.  guprOf  p.  285.  (h)  In  re  Merritt,  1  Swa.  &  Tiist.  112. 

i^e)  Farrar  v.  Lord  VVinterton,  5  Beay.  1 ;  (i)  Bold  o.  Shergold,  ubi  sup. 


CH.  9.  8.  2.]       WILL  UNDER   A   POWER,   HOW   REVOKED.  459 

6.  A  married  woman's  will  under  a  power  will  be  revoked  like 
other  wills  by  an  invalid  appointment  under  the  power  by  act  inter 
vivos,  if  equity  will  aid  the  defective  execution  (A). 

7.  But  the  will  of  a  married  woman  made  in  execution  of  a  power 
which  could  be  exercised  by  will  only,  will  not  be  revoked  by  a 
deed  executed  during;  the  coverture,  and  after  her  will  manifesting 
a  different  intention.  For  such  a  deed  is  altogether  inoperative  at 
law  and  in  equity  as  an  appointment,  and  is  therefore  not  permitted 
to  revoke  the  prior  will.  The  distinction  is  a  refined  one  between 
this  case  and  some  others  in  the  books,  but  it  has  the  merit  of  giving 
effect  to  the  only  appointment  which  can  operate. 

8.  The  point  was  decided  in  Eilbeck  v.  Wood  {I),  where  by  a  deed, 
in  1799,  an  estate  was  settled  to  such  uses  as  A,  whether  sole  or 
married,  should  appoint  by  deed  or  writing,  &c.,  and  in  default  of  such 
appointment,  upon  trust  for  her  separate  use,  and  after  her  decease, 
to  such  uses  as  she  should  appoint  by  will,  and  in  default  of  such 
appointment,  to  the  use  of  her  children  in  tail,  with  remainders  over. 
By  a  marriage  settlement  in  1800,  A,  in  exercise  of  her  first  power, 
appointed  the  estate  after  the  marriage  to  trustees  during  the  joint 
lives  of  herself  and  her  intended  husband  for  her  separate  use,  and 
if  she  should  die  in  his  lifetime^  then  to  such  uses  as  she  should  appoint 
by  will,  and  in  default  of  such  appointment,  to  the  uses  by  the  deed 
of  1799  limited  after  her  decease ;  but  if  she  should  survive  him,  then 
to  such  uses  as  she  should  appoint  by  deed  or  writing,  &c.,  and  in 
default  of  such  appointment,  to  the  uses  limited  by  the  deed  of  1799. 
After  the  marriage,  by  her  will,  under  her  power,  in  the  settlement 
of  1800,  she  gave  the  estate  to  her  husband  in  fee.     By  a  deed  exe- 
cuted by  her  and  her  husband  in  1811,  which  recited  the  settlement 
of  1799,  but  not  that  of  1800,  A,  by  virtue  of  the  power  in  the 
former  settlement,  and  of  all  other  powers  enabling  her  in  that  behalf, 
appointed  the  estate  to  her  husband  for  life,  then  to  herself  for  life, 
and  then  to  the  children  of  the  marriage  in  strict  settlement,  with 
remainder  to  the  husband  in  fee.      Th6  deed  was  attested  by  two 
witnesses,  as  required  by  the  settlement  of  1799.     A  died  in  her 
husband's  lifetime.     The  Court  of  King's  Bench,  upon  a  case  directed 
by  the  Court  of  Chancery,  certified  that  the  deed  of  appointment 
did  not  revoke  the  will,  and  that  certificate  was  confirmed  in  equity. 

9.  In  a  case  where  it  was  doubted  whether  an  appointment  giving 
a  power  to  appoint  by  will  to  a  married  daughter  was  valid,  a  settle* 
ment  was  made  by  herself  knd  her  husband  and  a  party  entitled  to  a 
share  if  the  power  was  invalid,  which  settlement  was  held  to  be 
confined  by  construction  to  the  interests  of  the  parties  if  the  power  was 
invalid,  and  the  daughter  having  after  the  settlement  made  her  will 

(k)  Cottar  V.  Layer,  2  P.  Wms.  623.  (I)  1  Russ.  564,  prior  to  1  Vict.  c.  26. 
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and  exercised  the  power,  and  subsequently  appointed  a  new  trustee 
under  the  settlement,  the  latter  deed  was  held  to  be  no  revocation  of 
the  will  which  was  operative,  as  the  power  was  held  to  be  well 
created ;  and  it  was  decreed  that  the  husband,  as  appointee  under  his 
wife's  will,  was  not  bound  to  make  good  the  settlement  (m). 

10.  Again,  the  appointment  will  lapse  by  the  death  of  the  donee 
in  the  testator's  lifetime  (n) ;  but  although  the  appointee  survive  the 
testator,  he  will  only  take  from  the  time  of  the  testator's  death  (o) ; 
and  therefore  where  the  donee  of  a  power  by  will  executed  it  by  his 
will  (p)  and  then  became  bankrupt,  and  obtained  his  certificate  and 
died,  it  was  held  that  the  certificate  barred  the  right  of  the  assignees, 
as  the  appointment  operated  only  from  the  testator's  death  (q). 

11.  Of  course,  where  the  donee  dies  in  the  testator's  lifetime  his . 
executors  cannot  take  derivatively  from  him,  yet  an  appointment 
may  be  made  to  executors  or  administrators,  who  may  be  treated  in 
a  will  as  distinct  from  their  testator,  and  as  persons  designated  to  take 
in  the  event  of  the  death  of  the  appointee,  in  the  testator's  lifetime  (r) 
(I) ;  but  an  appointment  under  a  power  by  the  donee  by  act  inter 
vivos  to  his  own  executors  and  administrators  of  course  vests  the 
whole  disposable  interest  in  himself  («). 

12.  In  a  case  (t)  in  which  a  man  had  power  to  charge  a  settled 
estate  with  1,000  L  for  the  benefit  of  himself,  his  executors,  adminis^ 
trators  and  assigns,  and  had  also  the  reversion  in  fee  of  the  estate, 
and  by  his  will  charged  the  estate  with  1,000  7.  which,  with  the 
interest,  he  gave  to  his  daughter,  and  devised  the  reversion  in  fee  to 
another  person,  and  gave  the  residue  of  his  real  and  personal  estate 
to  his  daughter,  and  she  died  in  his  lifetime,  it  was  held  that  the 
1,000  /.  had  not  lapsed,  but  was  to  be  raised  for  the  testator's  next  of 
kin.  This  was  so  decided  on  the  ground  that  there  was,  first,  an 
absolute  appointment  of  the  1,000  /.  to  be  raised  at  all  events,  and 
secondly,  a  gift  of  it  to  the  daughter.  This  view  might  deserve  re- 
consideration. 

(m)  Phipson  v.  Turner,  0  Sim.  227  j  this  (p)  See  2  Drew.  177. 

case  furnishes  no  rule;  it  was  prior  to  1  (q)  Jenney  v.  Andrews,  6  Hadd.264. 

Vict.  c.  26.  (r)  Burnet  v,  Helgrave,  1  Bq.  Ca.  Abr, 

(n)  Okev.  Heath,  1  Yes.  185;  Vanderzee  296,  pL  2;  see  2ye8.  80;  as  to  <'repre- 

V,  Aclom,  4  Yes.  771 ;  Burgess  v.Mawbey,  sentatives/'  see  In  re  Crawford,  2  Drew. 

10  Yes.  319;  Earl  of  Salisbury  v.  Lambe,  230. 

Amb.  3S5.  .(«)  Mackenzie  v,  Mackenzie,  3  Mac.  ic 

(o)  Duke  of  Marlborough  v.  Lord  Go-  Gor.  559. 

dolphin, 2  Yes.  61,  S.  C.  MS.;  Southby  v.  (0  Foeberry  v.  Smith,  5  Ir.  Ch.   Bep. 

Stonehouse,  2  Yes.  G16 ;  Vanderzee  v.  Aclom,  321. 
4  Ves.  771. 


(1)  This  is  the  principle  established  by  this  case ;  but  it  has  beeu  questioned  whether  It 
was  rightly  applied  to  the  facts  in  that  case ;  see  Oke  v.  Heath,  Duke  of  Marlborough  v. 
Lord  Godolphin,  and  Vanderzee  v.  Aclom,  sup. 
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13.  And  where  a  woman  had  two  general  powers  of  appointment, 
one  under  her  marriage  settlement  and  the  other  under  her  mother's 
will,  with  limitations  over  of  each  fund  in  default  of  appointn^ent  to 
A  and  B  equally,  and  by  her  will,  after  referring  to  the  powers,  and 
directing  her  debts,  &c.,  to  be  paid,  appointed  all  the  personal  estate 
which  she  had  the  power  to  dispose  of  (which  included  general 
personalty)  to  C,  her  executor,  to  dispose  of  in  paying  legacies,  and  as 
to  one  moiety  of  the  residue,  she  gave  it  to  i?,  who  afterwards  died 
in  her  lifetime,  it  was  held  tiiat  the  moiety  did  not  vest  in  i?  as  in 
default  of  appointment,  but  that  the  appointment  defeated  the  gift 
over,  and  the  property  belonged  to  the  testatrix's  next  of  kin  (w). 

14.  So  lapsed  legacies  of  personalty  will  fall  into  the  residue  (x) 
where  the  residue  is  duly  given  in  execution  of  the  power.  Where 
the  power  was  a  general  one,  an  appointment  by  will  of  the  amount 
in  legacies  with  a  residuary  gift  was  held  to  operate  on  the  whole, 
and  a  lapsed  legacy  was  held  to  pass  as  part  of  the  residue  (y ). 

15.  In  re  Harries'  trust  (^),  Wood,  V.  C,  held  that  there  was  a 
general  principle  to  be  derived  from  the  cases.  If  there  is  a  definite 
fund  subject  to  a  power  of  appofntment  by  will,  and  a  will  pur- 
ports to  be  made  in  exercise  of  that  power,  and  appointing  one 
sum,  part  of  the  fund,  to  one  person,  and  another  sum,  other  part 
of  it,  to  another,  and  *'  all  the  rest,"  or  "  all  the  remainder"  of  the 
fund  to  a  third,  then,  according  to  Easum  v.  Appleford,  the  tiiird 
appointee  cantiot  claim  any  share  which  may  lapse.  Thus,  if  the 
fund  be  3,000  7.,  and  1,000  7.  being  appointed  to  Ay  and  another 
1,000  /.  being  appointed  to  B^  "  all  the  rest,"  or  "  all  the  residue  " 
of  the  fund,  or  "  all  that  may  remain  "  of  the  fund,  after  payment  of 
the  smns  previously  appointed  (for  the  terms  are  immaterial),  be 
appointed  to  (7,  the  appointment  in  favour  of  C  will  be  read  as  the 
bequest  was  in  Page  v.  Leaping  well,  as  if  it  were  an  appointment 
in  ex{)ress  terms  of  "the  remaining  1,000  7.  to  C,"  and  although  A 
and  B  should  die  in  the  lifetime  of  the  testator,  their  shares  would 
not  pass  to  C,  who  will  take  the  definite  balance  remaining  after 
payment  of  the  sums  appointed  in  favour  of  A  and  By  and  no  more. 
If,  on  the  other  hand,  you  find  in  the  will  a  plain  indication  of  an 
intention  to  appoint  the  whole  that  may  remain  strictiy  in  the  shape 
of  residue,  or  to  appoint  the  entire  fund  charged  only  with  the  sums 
specified  in  the  preceding  appointments,  then  the  residuary  clause 
will  be  read  as  an  appointment,  not  of  the  mere  balance  of  the  fund, 
subject  to  the  appointments  previously  made :  the  Court  acting  on  the 

(u)  Chamberlain  v.  HutchinBOD,  22  Beav.  Ir.  Ch.  Rep.  452 ;  In  re  Harries'  Trust,  1 

444;  consi'Ier  the  case  upon  the  intention.  John.  199;  Bernard  v,  Minshull,  ib.  276. 

(a?)  Oke  V.  Heath,  uH  sup.;  Falkuer  v,  (y)  lure  Osborne's  estate,  7  Ir.  Ch.  Rep. 

Butler,  Ambl.  514;  Sasum  v..  Appleford,  10  542. 
Sim.  274 ;  5  Myl.  &  Cra.  56 ;  Carter  v,  (z)  1  John.  199. 

Taggart,  16  Sim.  423 ;  Uickson  v.  Wolfe,  7 
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manifest  intention  on  the  part  of  the  testator  to  dispose  of  the  entire 
fund  over  which  he  has  a  power  of  appointment 

16.»And  where  there  is  a  lapse  of  a  legacy  to  be  paid  out  of 
money  to  arise  from  the  sale  of  an  estate  directed  to  be  sold  by  will 
under  a  general  power,  the  common  rules  apply,  and  it  will  either, 
in  case  of  a  lapse,  fall  into  the  residue  or  go  to  the  heir-at-law,  just 
as  if  the  testator  had  been  seised  in  fee  of  the  estate ;  but  of  course 
it  could  not  go  to  the  heir-at-hiw,  unless  the  testator  was  seised  of 
the  fee  subject  to  the  power  («). 

17.  And  even  where  the  whole  sum  is  appointed  to  a  legatee 
under  a  limited  power,  yet  it  will,  in  case  of  a  lapse  by  death,  fall 
into  a  general  "  residue  of  what  the  testator  has  power  to  dispose 
of,"  and  not  go,  as  in  default  of  appointment,  to  the  persons  entitled 
under  the  instrument  creating  the  power ;  and  although  the  residue 
is  given  subject  to  the  payment  of  legacies  to  persons  not  objects  of 
the  power,  yet  if  there  are  other  funds  upon  which  the  gift  of  the 
residue  will  operate,  it  will  be  considered  as  the  gift  of  two  funds, 
upon  condition  to  pay  out  of  the  one  over  which  he  had  power  to 
make  such  disposition  (A). 

18.  So  where  legacies  are  given  by  a  will  under  a  limited  power 
to  persons  not  objects  of  it,  and  the  residue  is  given  to  proper  objects, 
^though  expressly  «  after  payment  of  the  above  legacies,"  the  par- 
ticular legacies,  by  analogy  to  the  rule  as  to  lapsed  legacies,  will 
fall  into  the  residue,  and  no  part  of  the  fund  will  be  considered  as 
unappointed  (<?).  But  this  is  a  question  of  construction ;  and  there- 
fore, if  an  intention  be  shown  to  give  only  the  residue  of  the  fund 
subject  to  the  power,  the  portions  given  previously  as  legacies, 
although  they  lapse  or  do  not  take  effect,  will  not  fall  into  and 
form  part  of  the  fund  given  as  the  residue  (rf). 

19.  Nor,  in  equity,  will  the  death  of  the  appointee  defeat  a  charge 
on  the  interest  appointed  to  him  in  favour  of  a  person  who  survives 
the  testator  {e). 

20.  In  regard  to  gifts  under  powers,  we  may  observe  generally 
that  they  are  regulated  by  the  general  rules  of  law  where  not 
restrained  by  the  terms  of  them.  If  a  testator  believe  that  he  has 
a  power  over  a  larger  sum  than  he  really  has,  and  proceed  to  dispose 
of  it  in  specific  sums  to  different  legatees,  the  sum  actually  subject 
to  the  power  must  be  divided  between  them  in  the  proportion  their 
several  legacies  bear  to  each  other  (f). 

(a)  Hntcheeon  v.  Hammond,  3  Bro.  C.  Myl.  &  Cra.  5C ;  Ratcliffe  v,  Hampson,  1 

G.   128;    see   Kennett  p.  Abbott,  4    Ves.  Jar.,  N.  S.,  1104,  ^u.  and  consider  it 

802.  («)  Oke  V.  Heath,  tibi  sup.-,  see  Taylor 

(6)  Oke  9.  Heath,  1  Ves.  135.  v.  Qeorge,  2  Ves.  &  Bea.  378. 

(c)  Falkner  r.  Butler,  Ambl,  614  i  Carter  (/)  Laurie  r.  Clutton,  15  Beay.    65; 

r.  Taggarty  16  Sim.  423.  Petre  o.  Petre,  14  Beav.  197. 

(<0  Easum  v.  Appleford,  10  Sim.  274,  5 
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21.  The  general  law  as  to  lapse  has  been  greatly  altered  hj  the 
1  Vict.  c.  26,  the  provisions  of  which  the  Courts  have  to  apply 
to  wills  under  powers,  as  far  as  they  fall  within  them.  The  pro- 
visions generally  are,  that  a  devise  even  of  real  estate  which  lapses 
will  be  included  in  the  residuary  devise  in  the  will  {ff) ;  and  a  devise 
of  an  estate  tail  does  not  lapse  if  there  is  issue  living  at  the  testator's 
death,  for  they  are  to  take  (A) ;  and  upon  gifts  by  will  to  a  child  or 
other  issue  of  the  testator,  the  gift  will  not  lapse  if  there  is  at  the 
testator's  death  any  issue  of  the  devisee  or  legatee,  unless  a  contrary 
intent  appear  by  the  will  (t).  Where  personal  estate  was  settled  on 
the  children  as  the  mother  should  appoint  by  deed  or  will,  and  the 
children  were  to  take  equally,  in  default  of  appointment,  a  testar 
mentary  appointment  to  a  child  who  died  in  the  mother's  lifetime, 
leaving  issue  who  survived  the  mother,  was  held  not  to  be  within 
the  statute  (A).  In  this  case  an  erroneous  view  was  taken  of  the 
general-  operation  of  the  statute ;  but  as  the  power  was  confined 
to  the  particular  objects  the  decision  was  correct.  Full  effect 
was  given  to  the  words  of  the  statute  in  Eccles  v,  Cheyne  (7),  in 
which  a  general  power  was  executed  in  favour  of  a  daughter  who 
died  in  her  mother's  lifetime,  leaving  issue  living  at  her  mother's 
death,  and  it  was  held  that  her  share  did  not  lapse,  but  passed  to  her 
personal  representative. 

22.  Where  personal  estate  was  before  marriage  vested  in  trustees 
for  the  wife's  separate  use  for  life,  then  to  the  issue  of  the  marriage, 
then  to  such  persons  as  the  wife  should  by  will  appoint,  and  in 
default  thereof,  to  her  absolutely,  and  power  was  given  to  her  to  make 
a  will,  notwithstanding  her  coverture ;  and  by  her  will,  made  during 
the  coverture,  she  disposed  of  the  fiind  under  the  power ;  and  her 
husband  having  afterwards  died  without  issue,  she  took  a  transfer  of 
the  stock  into  her  own  name.  Lord  Kenyon  held  that  the  will  was 
not  revoked,  as  no  alteration  of  intention  was  shown.  He  considered 
that  the  intervention  of  the  trustees  was  not  necessary  after  the 
husband's  d6ath.  It  had  been  decided  that  where  a  person  having 
an  equitable  interest  in  real  property  devises  it,  and  afterwards  gets 
the  legal  estate,  this  will  be  no  revocation ;  so  here  there  was  no  new 
beneficial  interest  acquired.  If,  therefore,  this  were  to  be  construed 
with  equal  strictness  as  the  rules  respecting  real  estate,  it  would  be 
no  revocation,  much  less  so  in  case  of  personalty  (m).  The  will  was 
capable  of  support,  as  one  made  by  the  woman  of  her  interest,  with 
her  husband's  assent,  given  by  the  settlement. 

23.  But  immediately  afterwards  Lord  Thurlow  decided  differently 

ig)  Sec  25.  (k)  Oriffithfl  v.  Oale,  12  Sim.  355. 

(A)  Sec.  S2.  (0  2  Kay  ic  John.  676. 

(i)  Soc.  33.    See  H.  Sugd.  WiU»,  108-  (w)  Dingwell  v.  Askew,  1  Cox,  427. 

lis. 
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as  regarded  the  real  estate  of  the  same  lady  («)•  By  the  settlement 
the  real  estate  was  conveyed  to  trustees,  in  trust  to  convey  it  as  she, 
whether  sole  or  covert,  should  by  deed  or  will  appoint  (!)•  By  her 
will  she  gave  the  property  under  her  power,  in  case  she  had  no 
children,  to  her  relations.  Her  husband,  as  we  have  already  seen, 
died  without  issue,  and  after  his  death,  she  by  a  deed,  in  exercise  of 
her  power,  directed  the  trustees  to  convey,  and  they  accordingly  con- 
veyed  the  estate  to  herself  in  fee ;  and  Lord  Thurlow  said  the  ques- 
tion was,  which  of  the  acts  was  an  execution  of  the  power.  There 
was  no  doubt  it  was  executed  by  the  conveyance  to  her  own  use. 

24.  In  the  case  of  Clough  v,  Clough(o),  personal  estate  was  settled 
as  the  wife  should  appoint  by  deed  or  writing,  and  in  default  of  such 
appointment,  if  the  wife  survived  the  husband  (which  happened),  as 
she,  whether  covert  or  sole,  should  by  will  appoint,  and  in  default 
thereof,  to  her  next  of  kin.  She  made  her  will  in  her  husband's 
lifetime,  and  after  his  death  took  an  assignment  of  the  funds  to  her- 
self, and  it  was  held  to  be  no  revocation.  The  Master  of  the  Rolls 
said  that  if,  after  a  will  made  of  real  estate,  the  quality  of  that  estate 
be  changed,  the  will  is  revoked ;  because  by  the  statute  of  wills  no 
real  estate  can  be  devised  of  which  the  party  is  not  seised  at  the 
time.  The  principle  has  no  application  to  personal  estate,  which  will 
pass  by  a  will  expressed  in  general  terms,  although  subsequently 
acquired.  The  testatrix  at  the  time  of  the  will  had  the  whole 
beneficial  interest  in  her  personal  estate  (II)>  and  the  vesting  of  the 
legal  interest  in  her  by  the  assignment  of  the  trustee  would  in  no 
manner  affect  the  bequests  of  the  will.  The  mere  accession  of  the 
legal  to  the  beneficial  interest  is  not  a  revocation  even  of  real  estate. 

25.  Where  a  fund  was  settled,  in  default  of  any  joint  appointment  by 
husband  and  wife,  to  the  separate  use  of  the  wife  during  their  joint 
lives,  and  if  her  husband  should  die  in  her  lifetimey  the  capital  to  her 
absolutely ;  but  in  case  she  should  die  in  his  lifetime^  then  to  him  for 
life,  and  the  capital  as  she  should,  notwithstanding  her  coverture, 
appoint  by  will,  and  in  default  of  appointment  her  next  of  kin : 
The  wife  made  her  will  during  her  coverture  imder  her  power,  and 
survived  her  husband,  and  it  was  held  that  her  will  was  void  as  an 
execution  of  the  power  which  had  failed,  and  did  not  operate  on  her 
interest  under  the  24th  section  of  1  Vict.  c.  26,  for  the  effect  of  that 
was,  not  to  make  that  valid  which  was  invalid  in  its  inception,  but  to 

(n)  Laurence  v.  Wallis,  2  Bro.  C.  C.  319 ;      c  26. 
consider  now  the  operation  of  the  1  Vict.  (o)  3  Uyl.  &  Kee.  29^. 


(I)  This  is  the  statement  in  Brown:  The  rejcister's  book  (1787,  B,  fo.  23)  does  not  state 
the  uses  or  trusts  of  the  settlement ;  the  estate  was  probably  setUed  on  the  issue,  and  in 
de'*aalt  of  issue  and  of  appointment,  on  herself  in  fee. 

(II)  This  is  hardly  correct  She  had  the  power  to  acquire  the  whole  beneficial 
interest,  bat  the  whole  beneficial  interest  was  not  at  any  period  vested  in  her  under  the 
settlement 
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give  a  rule  for  the  construction  of  a  valid  testamentary  instrument  ( />). 
And  this  was  of  course  followed  in  a  later  case  (y).  And  the  case 
was  distinguished  from  one  where  a  general  testamentary  jK)wer  is 
given  to  a  married  woman  during  coverture,  which  may  be  considered 
as  continuing  upon  her  surviving  her  husband,  and  when  she  has  a 
general  testamentary  power  by  operation  of  law. 

26.  How  far  a  woman's  Will  will  be  revoked  by  her  subsequent 
marriage  has  already  been  incidentally  considered  in  another  place. 

27.  The  same  latitude  is  allowed  in  the  terms  of  the  devise  as  in 
tlie  case  of  a  proper  will ;  but  this  doctrine  has  already  been  dis- 
cussed (r). 

28.  The  analogy  has  been  carried  so  far,  that  where  under  a  settle- 
ment a  married  woman  had  a  general  power  of  appointment,  and  a 
limitation  in  fee  in  default  of  appointment  {T),  and  by  her  will  ap- 
pointed the  fee  to  her  heir-at-law,  it  was  held  that  he  took  by  descent 
and  not  by  purchase  as  an  appointee,  or  in  other  words,  that  the 
appointment  did  not  operate  (<»).  Lord  Mansfield  said,  that  the  whole 
point  in  the  case  was,  whether  in  legal  construction  the  heir  is 
to  be  supposed  to  have  taken  an  estate  by  purchase,  vested  in  him  in 
the  lifetime  of  his  mother,  by  relation  to  the  deed  of  release,  or 
nothing  until  her  death ;  because  if  nothing  passed  until  her  death, 
then  the  appointment  gave  him  only  simul  et  semel  what  the  law  gave 
him.  If  the  willy  with  all  its  qualities,  must  be  considered  as  inserted 
in  the  deed,  then  this  amongst  otliers  must  be  inserted,  viz.,  that  she  could 
not  devise  to  her  Iieir,  The  only  question  was,  did  anything  vest  in 
the  son  before  his  mother's  death  ?  If  not,  let  it  be  by  will,  power 
or  otherwise,  it  cannot  operate.  The  decree  of  Lord  Keeper  Henley, 
in  conformity  with  the  judgment  of  the  King's  Bench,  was  appealed 
from  to  the  House  of  Lords,  but  the  appeal  was  compromised  (^). 
But  it  was  not  doubted  that  the  appointee  would  have  taken  by 
purchase  if  the  fee  had  not  been  vested  in  {he  testatrix. 

29.  The  reasoning  upon  the  point  decided  is  not  very  satisfactory, 
and  the  difficulty  is  not  lessened  by  the  law,  in  analogy  to  which  the 
case  was  decided,  having  since  been  altered  by  the  Legislature,  with- 
out any  provision  having  been  made  for  this  case.  The  3  &  4  Will.  4, 
c.  106,  8. 3,  (and  see  s.  12,)  enacts  that  when  any  estate  shall  have 
been  devised  by  any  testator,  who  shall  die  after  the  31st  December 

(p)  Price  V.  Parker,  16  Sim.  106.  (t)  Hurst  v.  the  Earl  of  Wiochelsea,  1 

(q)  Trlmmell  o.  Fell,  16  Bear.  537,  supra,  Biackst.  167 ;  8  Lord  Keny.  444 ;  see  lang- 

p.  384;  see  Cave  r.  Caye,  2  Jar.,  N.  8.,  ley  v.  Sneyd,  3  Brod.&  Bing.  843;  i  Sim. 

896.  &  Stu.  45,  and  7  Moore,  166. 
(r)  Vide  ntpra,  cb.  7,  see.  3 ;  1  Vict  c.  (t)  2  Bmr.  668. 


(I)  lu  Blackstone's  Report  this  limitation  is  omitted,  and  the  case  was  stated  from  that 
Report  in  some  former  editions  of  this  work.  The  case  is  correctly  reported  by  Lord 
Kcnyon. 
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1833,  to  the  heir,  or  the  person  who  shall  be  the  heir  of  such  testator, 
such  heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee, 
and  not  by  descent;  and  when  any  land  shall  have  been  limited  by 
any  assurance  to  the  person,  or  to  the  heirs  of  the  person  who  shall 
thereby  have  conveyed  the  same  land,  such  person  shall  be  considered  to 
have  acquired  the  same  as  a  purchaser,  by  virtue  of  such  assurance, 
and  shall  not  be  considered  to  be  entitled  thereto  as  his  former  estate, 
or  part  thereof;  and  in  this  last  provision  the  word  "  assurance  " 
means  any  deed  or  instrument  other  than  a  will  («).  But  although 
the  appointment  by  will  is  not  strictly  a  devise,  yet  for  many  pur- 
poses it  is  so  considered,  and  the  case  of  Hurst  v.  Winchelsea  itself, 
as  far  as  it  is  an  authority,  establishes  this  doctrine  to  its  utmost 
limits ;  and  therefore  it  seems  probable  that  where  the  testator  has 
both  a  power  and  the  fee,  the  case  would  now  be  deemed  to  fall 
within  the  act,  and  that  therefore  the  appointee  would  be  held  to 
take  by  purchase,  without  disturbing  the  authority  of  Hurst  and 
Winchelsea. 

30.  Where  the  will  relates  to  personalty  (x),  it  must  be  proved  in 
the  Court  of  Probate.  This  has  been  determined  even  in  regard  to 
an  appointment  by  the  will  of  a  feme  covert^  who  cannot  in  the 
notion  of  law  make  a  will(y),  although  a  different  opinion  appears  at 
one  time  to  have  prevailed  (z).  The  Courts  of  Equity  will  not, 
however,  at  this  day,  read  the  appointment  by  will  until  it  is  duly 
proved  as  a  proper  will  in  the  above  Court,  nor  will  the  probate 
preclude  the  necessity  of  proving  the  instrument  as  an  appointment, 
upon  any  claim  under  it  in  a  Court  of  Equity  (a),  for  the  Court 
of  Probate  can  only  decide  that  the  act  is  testamentary,  and  has 
no  jurisdiction  to  determine  whether  an  instrument  is  a  good  execu- 
tion of  a  power  (b) ;  but  it  is  conclusive  upon  the  question  whether 
the  instrument  is  to  be  taken  as  a  valid  testamentary  instrument  (c). 
Where  under  a  power  to  appoint  property  by  her  will  or  any  writing 
in  the  nature  of  or  purporting  to  be  a  will,  the  donee,  by  a  paper 
writing,  evidently  part  of  a  will,  exercised  the  power  attested  by  two 
witnesses,  and  probate  of  the  paper  was  refused,  equity  refused  to 
establish  the  gift,  for  the  question  was  the  same  as  in  the  Court  of 
Probate,  viz.,  whether  a  part  only  of  a  will  can  be  treated  either  as 
a  will  or  as  a  writing  purporting  to  be' a  will(rf). 

(ti)  Sect  I.  {h)  See  3  Yes.  246;  Bxparte  TnckiT,  1 

{x)  See  Hume  v,  Rundell,  6  Madd.  331.  Mann.  &  Grang.  510;  Tucker  o.  luman,  1 

{y)  Robs  v.  Ewer,  3  Atk.  156.  Carr.  it,  Man.  82 ;  4  Maan.  k.  Orang.  1049 ; 

(z)  Daniel  v.  Goodwin,  Exch.  T.  T.  8  &  Barnes  o.  Viooont,  5  Moo.  P.  C.  )iOl ;  Chate- 

9  Goo.  2,  MS.  App.;  and  in  Shardelow  v.  lain  v.  de  Pontigny,  1  Swa.  &  Trist  411. 

Naylor,  1  Salk.  313.  (c)  Douglaa  r.  Cooper,  3  Myl.  &  Kee 

(a)  Rich  V,  Cockell,  9  Ves.  360 ;  see  Watt  378 ;  see  Morgan  v.   Annis,  3  De  Gf  x  & 

V.  Watt,  3  Ves.  244 ;  Cothay  r.  Sydenham,  Sroa.  461. 

2  Bro.  C.  C.  391.  W  GaUan  v.  Grove,  26  Bea.  64. 
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31.  A  will  made  in  execution  of  a  power  is  not  affected  by  the 
law  of  domicil  of  the  testator  at  the  time  of  his  decease  {e). 

32.  We  shall  presently  see  that  estates  created  by  the  execution 
of  a  power  take  effect  as  if  created  by  the  original  deed ;  and,  in 
general,  a  deed  executing  a  power  cannot  be  considered  as  a  new 
alienation,  or  independent  conveyance  (/) ;  but  still  there  are  cases 
in  which  a  deed  executing  a  power  is  for  many  purposes  considered 
as  a  substantive  independent  instrument.  Thus  such  a  deed  affect- 
ing an  estate  in  a  register  county  must  be  registered ;  it  is  within 
the  mischief  intended  to  be  guarded  against  by  the  acts,  as  a  pur- 
chaser could  not  otherwise  discover  whether  the  power  has  been 
exercised  {ff), 

33.  So  a  deed  executing  a  power  over  real  estate  has  been  deemed 
a  conveyance  within  the  statute  of  Elizabeth,  so  as  to  be  fraudulent, 
because  it  was  a  conveyance  (A).  And  a  voluntary  settlement  made 
under  a  power  even  by  a  married  woman  may  be  defeated  under 
27  Eliz.  by  a  sale  to  a  purchaser  (i),  but  it  will  not  be  deemed  volun- 
tary where  the  husband  parts  with  an  interest  in  his  marital  right 
in  the  property  in  favour  of  his  wife  (A).  So  on  an  issue  to  try 
whether  the  plaintiff  was  entitled  by  two  writings,  or  any  other, 
purporting  a  will  of  J.  S.,  and  the  evidence  was  of  a  feoffinent  to 
the  use  of  such  person  as  J.  S.  should  appoint  by  his  will ;  in  which 
case  it  was  contended  that  the  devisees  were  in  by  the  feoffinent, 
and  not  by  the  will ;  the  Court  held  that  this  was  onljjictione  juris, 
for  that  they  were  not  in  without  the  will,  and  therefore  that  was  the 
principal  part  of  the  title,  and  such  proof  was  good  enough,  and 
pursuant  to  the  issue,  and  a  verdict  was  accordingly  given  for  the 
plaintiff(i). 

34.  So,  although  the  estate  did  not  originally  belong  to  the  donee 
of  the  power,  and  the  estate  created  by  the  appointment  is  con- 
sidered as  limited  by  the  deed  creating  the  power,  yet  a  person 
deriving  title  under  an  appointment  is  considered  as  claiming  under 
the  donee,  within  the  meaning  of  a  covenant  by  him  for  quiet  enjoy- 
ment against  any  person  claiming  under  him  (m). 

35.  Where  there  is  a  power  to  appoint  part  of  a  settled  fund,  the 
execution  of  the  power  takes  the  part  appointed  entirely  out  of  the 
settlement ;  although,  therefore,  the  beneficial  interest  in  it  is  not  in 
terms  immediately  disposed  of,  yet  there  can  be  no  resulting  trust 
for  the  benefit  of  any  person  under  the  deed  creating  the  power ;  for 

(e)  Tatnallr.  Hankey,2Moo.P.C.342;  (i)  Curple  v.  Nind,   1  Myl.  &  Cm.  17, 

Crookendeo  V.  Fall^r,  6  Jur.,  N.  S.,  1225;  which  see    and    consider;    Butterfield  v. 

In  re  Alexander,  6  Jar..  N.  S.,  354,  Heath,  15  Beay.  408. 

(/)  See  Coke's  argument  in  Lady  Ores-  (h)  Hewison  v.  Negus,  16J3eav.  594. 

ham's  caae,  Mo.  261.  (0  BarUett  v.  Ramsden,  1  Keb.  570. 

{g)  Scrafton  v.  Qainceyj  2  Ves.  413.  (m)  Hurd  v.  Fletcher,  Dougl.  43. 

(A)  See  2  Yea.  65. 
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where  the  principal  of  the  fund  is  appointed  it  must  be  considered 
as  if  it  had  never  been  comprised  in  the  trust,  because  it  is  absolutely 
taken  out  of  it  by  the  execution  of  the  power.  Therefore  where  a 
wife — under  a  settlement  of  her  personal  property,  which  was  settled 
on  herself  and  her  husband,  and  the  survivor,  and  was  afterwards  to 
be  laid  out  in  land  to  be  settled  on  the  heirs  of  her  body  by  him, 
remainder  to  the  survivor  in  fee — had  a  general  power  to  appoint 
1,500  /.,  part  of  the  money,  and  she  did  appoint  it  to  a  trustee  to 
pay  to  her  nieces  1,500  /.  and  500  /,  respectively  when  twenty-one, 
or  at  marriage ;  k  was  held,  that  the  sum  was  wholly  taken  out  of 
the  settlement,  and  that  there  was  no  resulting  trust,  and  the  trustee 
having  the  whole  capital  money  in  his  hands  for  the  benefit  of  the 
cestuis  que  trusty  the  capital  would  draw  the  interest  with  it  (»)• 

36.  Where,  however,  a  fund  was  settled  after  the  wife^s  death  as 
she  should  appoint  to  her  children,  and  in  default  of  appointment  on 
the  children  with  a  power  to  the  trustees  after  her  decease  and  during 
the  minorities  of  the  children,  to  apply  the  dividend  for  their  main- 
tenance notwithstanding  the  father  should  be  of  ability  to  maintidn 
them,  and  the  wife  exercised  her  power  in  favour  of  the  children, 
and  directed  that  during  their  minorities  the  income  should  be  paid 
to  her  husband  to  be  by  him  applied  for  their  maintenance,  it  was 
held,  that  as  regarded  the  miuntenance  fund,  the  case  was  to  be 
.considered  as  standing  on  the  settlement  and  as  uilafiected  by 
the  appointment  {o) ;  the  power  appears  to  have  been  treated  as  a 
trust  (;?).  The  execution  of  the  power,  it  may  be  thought,  defeated 
the  direction  in  the  settlement  as  to  the  maintenance,  but  the  Court 
could  regulate  the  allowance  so  as  to  prevent  tlie  appointment  from 
operating  as  a  gift  to  the  husband,  although  it  had  not  power  to 
inquire  into  his  ability  to  maintain  his  children. 

37.  If  the  fund  sustun  a  loss,  the  portion  subjected  to  the  power 
may  be  appointed,  and  the  loss  must  be  borne  wholly  by  the  persons 
entitled  to  the  residue  (9).  And  where  a  sum  of  120,000/.  was  be- 
queathed as  a  daughter  should  appoint,  and  in  default  of  appointment 
to  her  children,  and  she  appointed  30,000/.,  part  of  the  120,000  /.,  to 
her  husband,  and  died  without  making  any  further  appointment,  and 
the  assets  proved  insufficient  to  answer  the  120,000  /.,  it  was  held 
upon  appeal  that  the  30,000  /.  was  not  to  abate  (r),  and  the  appointee 
recovered  the  whole  of  the  30,000  /.  (*). 

38.  Where  husband  and  wife  raise  money  out  of  the  wife's  estate, 
with  the  reversion  to  the  one  or  to  the  other,  equity  inquires  into  the 

(n)  MftDBell  V.  Price,  Rolls,  MS.  App.;  Shelley  v.  Eanfield,  1  /tep.  Cha.  110;  see 

Chamberlain  r.  Hatchlnson,  82  BeaT.  444.  11  Ir.  £q.  Rep.  S94. 

(o)  White  V.  Orane,  89  L.  J.,  N.  S.,  (r)  Booth  v.  AUngton,  8Jur.,  N.S..  045; 

863.  6  De  Gez,  Mae.  k,  Gor.  613 ;  see  Vivian  v. 

{p)  18  BeaT.  571.  Mortloclt.  21  Bcav.  858. 

^9)  Oke   V.    Heath,   1    Yes.  135;    see  («)  6  De  Gez,  Mac.  &  Gor.613. 
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uses,  considers  them  as  two  persons,  and,  if  the  expressioil  may  be 
used,  dissolves  the  marriage  quoad  the  transaction.  Though  the 
husband  covenants  to  pay  the  money  and  gives  a  bond,  yet  the  ap- 
plication determines  who  is  the  principal,  who  is  the  surety  (/). 

39.  In  Lewis  v.  Nangle  (m),  however,  where  a  woman's  real  estate 
was  settled  on  her  marriage  on  her  husband  for  life,  sans  waste, 
remainder  in  like  manner  to  the  wife,  and  then  to  the  issue  of  the 
marriage,  with  remainder  to  herself  in  fee,  with  a  joint  power  of 
revocation  and  new  appointment  in  herself  and  her  husband  :  they 
exercised  the  power  and  revoked  the  uses,  and  mortgaged  the  estate 
for  a  sum  of  money;  part  of  which  was  to  pay  her  debts  whilst  sole, 
and  the  rest  to  supply  his  occasions,  and  he  covenanted  to  pay  the 
money,  and  they  resettled  the  estate  as  before,  but  not  making  the 
estates  for  life,  sans  waste,  and  limiting  the  remainder  in  fee  to  the 
wife's  sister,  who  was  the  mortgagee :  Lord  Hardwicke  considered 
that  as  a  new  settlement  was  made,  and  part  of  the  money  was  to 
pay  the  wife's  debts,  the  husband  was  bound  to  keep  down  the 
interest  only,  and  not  to  pay  off  any  part  of  the  principal.  Lord 
Camden  considered  him  as  a  purchaser  of  the  very  loan  from  the 
joint  power  of  revocation  (or). 

40.  And  where  a  husband  is  liable  to  pay  off  money  raised  on  his 
wife's  estate  for  his  benefit  by  the  execution  of  a  power,  her  devise 
under  her  power,  of  the  estates  to  him  for  life,  and  aftcfr  his  death 
over,  "  subject  to  such  incumbrances  as  the  same  are  now  subject 
to,^  will  not  be  deemed  an  exclusive  charge  upon  the  estates,  so  as 
to  exonerate  him  from  his  previous  liability  (y). 

41.  A  charge  by  a  married  woman  under  a  power  of  her  funeral 
expenses  was  held  not  to  be  contingent  upon  her  surviving  her  hus- 
band, but  to  entitle  him  to  be  repaid  them  (z). 

(')  Per  Lord  Camden,  3  SwaiuL  217.  (y)  Eurl  of  Kinnool  v.  Money,  3  Swaost. 

(ti)  Ambl.  150;  1  Cox,  240;  3  Swunst.  202;  there  were  specialties  in  the  case. 

312  n.  (z)  WiUeter  v,  Dohie,  2  Kay  ic  Joha. 

(or)  3  SwaiiBt.  217, 21S  n.  047. 


SECTION    III. 

OF   TUB   GENERAL   OPEEATION   OF   ESTATES  CREATED  TJNDER 

POWERS. 


1.  Take  (ffect  as  \f  created  by  the  deed 
raieing  the  potcer. 

3.  But  oniy  from  the  time  the  power  is 

executed, 

4.  Husband  and  wife  may  appoint  to  each 


5.  Statutory  potcer  to  married  leomen  to 

convey, 

6,  Rule  in  Shelley's  case  operates  after  an 

appointment. 
S.  Power  not  a  remainder, 
0.  Appointee  not  liable  in  some  cases  to 


^^**''*  I  covenant  runninj  with  tfie  land. 
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10.  Interest  appointed  is  subject  to  ap- 

pointee^s  debts :  succession  duty. 

11.  Appointee  of  a  fund  under  a  general 

power,  takes  sulfject  to  appointor's 
debts. 
Where  a  feme  covert's  appointment 
lets  in  Tier  creditors. 


16.  Johnson  y.  Odllagher, 

16.  But  a  purchaser  from  a  voluntary  ap- 

pointee  not  liable, 

19.  Power  to  sell :  assets  equitable. 

20.  Covenant  to  settle  qfter'acquired  pro- 

perty. 


1.  The  estates  created  by  the  execution  of  a  power  take  effect 
precisely  in  the  same  manner  (with  the  exception  which  will  shortly 
be  noticed)  as  if  created  by  the  deed  which  raised  the  power.  Thu8> 
suppose  a  general  power  of  appointment  to  be  given  to  a  man  by 
deed,  and  he  by  virtue  of  his  power  limit  the  estate  to  A  for  life, 
with  remainder  to  his  children  in-  strict  settlement,  these  limitations 
will  take  effect  as  estates  limited  by  the  original  deed,  and  in  exactly 
the  same  way  as  they  would  have  done  had  they  been  limited  in  that 
deed  by  the  grantor  of  the  power  (a),  in  lieu  of  the  power  of  appoint- 
ment by  force  of  which  they  were  created. 

2.  By  the  3  &  4  Will.  4,  c.  74,  for  the  abolition  of  fines  and 
recoveries,  it  is  enacted  that  every  assurance  already  made  or  there- 
after to  be  made,  whether  by  deed,  will,  private  Act  of  Parliament, 
or  otherwise,  by  which  lands  are  or  shall  be  entailed  or  agreed  or 
directed  to  be  entailed,  shall  be  deemed  a  settlement;  and  every 
appointment  made  in  exercise  of  any  power  contained  in  any  settle- 
ment shall  be  considered  as  part  of  such  settlement,  and  the  estate 
created  by  such  appointment  shall  be  considered  as  having  been 
created  by  such  settlement  (i). 

3.  It  was  formerly  contended,  that  the  acts  done  in  consequence 
and  by  virtue  of  an  authority,  and  pursuant  thereto,  are  the  acts  of 
the  old  proprietor,  and  of  that  day  wherein  he  in  virtue  of  his  owner- 
ship delegated  that  authority.  But  this  Lord  Hardwicke  over-ruled. 
He  admitted  the  principle,  that  where  a  person  takes  by  execution 
of  a  power,  whether  of  realty  or  personalty,  it  is  taken  under  the 
authority  of  that  power,  hut  not  from  the  time  of  the  creation  of  that 
power.  The  meaning  that  the  persons  must  take  under  the  power, 
or  as  if  their  names  had  been  inserted  in  the  power,  is  that  they  shall 
take  in  the  same  manner  as  if  the  power  and  instrument  executing 
the  power  had  been  incorporated  in  one  instrument ;  then  they  shall 
take  as  if  all  that  was  in  the  instrument  executing  had  been  expressed 
in  that  giving  the  power.  So  it  is  in  appointments  of  uses.  If  a 
feofiinent  is  executed  to  such  uses  as  he  shall  appoint  by  will,  when 
the  will  is  made,  it  is  clear  that  the  appointee,  cestui  que  use,  is  in 
by  the  feoffment,  but  has  nothing  from  the  time  of  the  execution  of 
the  feoffment  so  as  to  vest  the  estate  in  him.     The^  estate  will  vest  in 

(a)  See  Middloton  v.  Crofte,  2  Atk.  661.  {b)  Sect.  1. 
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him  according  to  the  nature  of  the  act  done  and  appointment  of  the 
use  from  the  time  of  the  testator's  death.  This,  therefore,  is  not  a 
reTaGbn  so  as  to  make  things  vest  from  the  time  of  the  power,  Tiiit 
according  to  the  tii^aof  .tluUiMit-e;f;pputJfng^.that  power^;^  the 

referring  back  in  case  of  assignment  in  commission  of  bankruptcy, 
that  is,  by  force  of  the  statute,  and  to  avoid  mesne  wrongful 
acts  (c). 

4.  This  doctrine,  that  the  appointee  takes  under  the  original  deed, 
is  followed  in  all  its  consequences.  Therefore,  although  a  husband 
cannot  at  common  law  convey  directly  to  his  wife,  yet  he  may  make 
an  immediate  appointment  to  her  (</) ;  because  her  estate  arises  out 
of  the  original  seisin ;  and  for  the  same  reason  a  wife  may  appoint 
immediately  to  her  husband ;  the  principle  is  something  similar  to 
that  which  prevails  in  copyholds,  where  a  surrender  by  the  husband 
to  the  wife,  or  by  the  wife  to  her  husband,  is  good  (c).  If  a  wife 
appoint  to  her  husband  and  afterwards  attempt  to  set  it  aside,  the 
onus  probandi  lies  upon  her,  and  the  appointment  will  be  considered 
valid  unless  the  wife  shows  that  it  was  executed  under  circumstances 
sufficient  to  invalidate  it  {f).    • 

5.  A  power  is  in  some  cases  given  by  statute  to  the  Court  to 
authorise  a  married  woman  to  convey  her  separate  property  without 
the  concurrence  of  her  husband  {g\  but  this  has  been  held  not  to 
extend  to  a  case  where  a  power  to  sell  required  the  consent  of  both 
the  husband  and  wife,  although  the  estate  was  settled  to  her  separate 
use  with  remainders  over  for  her  benefit. 

6.  So  although  a  limitation  to  A  for  life  by  one  instrument,  and  a 
limitation  to  his  heirs,  or  heirs  of  his  body,  by  another,  cannot  unite 
according  to  the  rule  in  Shelley's  case,  yet  a  limitation  to  A  for  life 
by  deed,  and  a  limitation  afterwards  in  his  lifetime  to  his  heirs,  or  the 
heirs  of  his  body,  under  an  execution  of  a  power  of  appointment  con- 
tained in  the  deed  creating  the  life-estate,  will  coalesce  so  as  to  give 
the  inheritance  to  A,  Perhaps  the  nearest  case  to  this  in  the  old 
books  is  Pybus  and  Mitford,  where  a  limitation  to  the  heirs  of  the 
body  of  A  was  held  to  unite  with  an  estate  for  life  which  resulted  to 
him  by  the  same  deed.  Mr.  Feame,  in  his  investigation  of  this  point, 
considers  it  clear  that  the  limitations  will  unite :  he  treats  the  deed 
executing  the  power  as  a  branch  of  the  original  settlement,  merely 
directing  the  operation  of  it,  quoad  the  uses  appointed,  and  conse- 
quently the  limitations  in  such  appointment  are  part  of  such  settle- 

(c)  Dake  of  Marlborough  o.  Lord  Qodol-      29  a. 

phin,  2  Ve».  61 ;  and  see  Southby  v.  Stone-  (/)  Nedby  r.  Nedby,  5  De  Gex  &  Sma. 

hoiue,  ib.  610,  ace  377. 

(d)  See  Latch.  44 ;  2  Wila.  402.  (^)  3  &  4  Will.  4,  c.74,  ».  01 ;  In  re  Edeo, 
(«)  See  Bunting  v.   Lepingwel,  4  R^p.  5  Com.  Ben.,  N.  a,  232. 

GG4 
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mcnt^  and^  by  relation^  virtually  contained  therein  from  the  time  of 
the  appointment,  only  declared  by  way  of  reference  to  a  subsequent 
specification  thereof.  He  treats  the  rule  in  Shelley*8  case  as  requir- 
ing no  identity  of  time  in  the  declaring,  but  only  of  the  instrument 
creating  the  two  limitations ;  and  to  show  that  the  estates  may  vest 
at  different  times,  he  refers  to  the  common  case  of  an  estate  to  two 
or  more,  for  their  lives,  remainder  to  the  right  heirs  of  the  survivor 
of  them,  and  the  case  put  in  1  Inst.  (A),  that  if  lands  be  given  to  two 
during  their  joint  lives,  remainder  to  the  heirs  of  him  who  shall  die 
first,  the  heir  will  be  in  by  descent,  which  are  direct  autliorities  that 
no  identity  in  point  of  time  of  vesting  of  the  two  estates  is  requisite 
to  the  operation  of  the  rule  (t). 

7.  When  these  observations  were  made  by  Mr.  Feame,  no  judicial 
opinion  had  been  delivered  on  the  point,  but  in  Venables  and  Mor- 
ris (A)  the  very  question  arose.  Under  a  settlement  the  husband 
was  tenant  for  life,  remainder  to  trustees  and  their  heirs  generally, 
to  preserve  remainders,  with  remainder  (after  several  uses  which 
never  arose)  to  such  uses  as  the  wife  should  appoint.  She  appointed 
to  the  right  heirs  of  her  husband.  The  Court  ultimately  held  that 
the  fee-simple  vested  in  the  trustees,  so  that  the  estate  limited  under 
tlie  power  being  merely  equitable,  could  not  unite  with  the  limitar 
tion  to  the  husband  for  life  in  the  deed,  which  was  a  legal  estate ; 
but  Lord  Kenyon  treated  it  as  quite  a  clear  point,  that  the  appoint- 
ment was  to  be  conmdered  in  the  same  light  as  if  it  had  been  inserted 
in  the  original  deed  by  which  the  power  of  appointment  was  created ; 
and  therefore  he  held,  that  if  the  limitation  to  the  heirs  of  the  hus- 
band had  been  a  legal  estate,  it  would  have  enlarged  the  estate  in 
the  ancestor,  and  given  him  a  fee.  The  point  may  be  considered  as 
settled.  It  is  hardly  necessary  to  observe  that  it  was  never  doubted 
that  the  operation  of  the  rule  in  Shelley's  case  is  not  to  exclude 
remainders  intervening  between  the  prior  estate  of  freehold  and  tli6 
subsequent  limitation  to  the  heirs  or  heirs  of  the  body  of  the  tenant 
for  life,  although  this  point  was  actually  argued  in  Doe  v.  Wel- 
ford  (/),  and  nothing  fell  from  Lord  Kenyon,  in  Venables  v.  Morris, 
to  warrant  such  an  argument  (m).  Of  course  where,  as  in  Doe  v. 
Welford,  the  subsequent  limitation  is  to  the  tenant  for  life  himself 
and  the  heirs  of  his  body,  there  is  no  room  for  the  operation  of  the 
rule,  but  he  is  tenant  for  life  under  the  first  limitation,  and  (sub- 
ject to  intervening  limitations)  tenant  in  tail  under  the  second 
limitation. 

8.  But  the  rule  does  not  apply  so  as  to  treat  a  patoer  as  a  rc- 

(/i)  1  InaL  378  b.  (*)  7  Term  Rep.  342.  436. 

(i)  ContingCDt    Remaiadcrs,    00,     4ih  <i)  12  AUol.  &  £11.  01. 

edition.  ("0  See  ib.  p.  7 1. 
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mainder,  and  therefore  an  appointment  under  it  was  void,  because 
the  particular  estate  determined  before  the  power  arose  (n).  Thus, 
where  the  husband  was,  under  his  own  marrii^e  settlement,  tenant 
for  life,  with  remainder  to  trustees  during  his  life  to  preserve  contin- 
gent remainders,  with  remainder  to  trustees  for  a  term  of  years  to 
secure  a  jointure  to  the  wife,  with  renudnder  to  the  use  of  such 
children  of  the  marriage  as  the  husband  and  wife  jointly,  or  in  de- 
fault of  such  appointment  as  the  survivor  should  appoint,  and  in 
default  of  such  appointment  to  the  issue  of  the  marriage  livinff  at  the 
decease  of  the  survivor  of  the  husband  and  toife,  and  in  default  thereof 
to  the  right  heirs  of  the  husband  for  ever :  The  husband  died  in  the 
wife's  lifetime,  and  she  afterwards  exercised  her  power,  and  it  was 
argued  that  the  estates  limited  by  the  execution  of  the  power  were 
to  be  considered  as  if  they  had  been  created  by  the  deed  creating 
the  power.  For  some  purposes  the  Court  said  that  was  true,  but  the 
rule  was  referred  to  for  the  purpose  of  building  upon  it  this  argu- 
ment, that  limitations,  which  may  possibly  take  effect  as  remainders, 
shall  not  be  considered  as  springing  uses,  and  that  if  considered  as 
remainders  they  would  have  failed  by  the  death  of  the  father  in  the 
lifetime  of  the  mother.  The  Lord  Chancellor  observed  that  no 
authority  had  been  produced  to  show  that  this  rule  applied  to  such 
cases  as  the  present,  which  would,  in  effect,  be  to  subject  to  the  same 
rule  a  contingency  depending  upon  future  events,  and  the  result  of  a 
discretion  to  be  exercised  at  a  future  time  (o). 

9.  As  a  consequence  of  the  general  rule,  it  has  been  determined, 
that  where  an  estate  was  conveyed  to  such  uses  as  A  should  appoint, 
and  in  default  of  appointment  to  himself  in  fee,  yielding  and  paying  a 
fee-farm  rent,  which  he .  covenanted  to  pay  accordingly,  and  after- 
wards by  virtue  of  his  power ^  he  conveyed  the  estate  to  a  purchaser, 
such  purchaser  was  not  subject  to  the  covenant  for  payment  of  the 
rent,  for  although  the  covenant  ran  with  the  land  in  the  first  in- 
stance, yet  it  ceased  to  do  so  in  the  hands  of  the  purchaser,  because 
he  did  not  take  the  interest  of  the  original  grantee,  but  took  as  if 
the  original  conveyance  had  been  made  to  himself  (p).  This  deci- 
sion leads  to  the  observation,  that  wherever  a  purchaser  is  to  enter 
into  a  covenant,  which  it  is  intended  shall  run  with  the  land,  the 
vendor  ought  to  insist  upon  the  purchaser  taking  a  conveyance  to 
himself  in  fee,  and  should  not  permit  the  estate  to  be  limited  to  the 
usual  uses  to  bar  dower. 

10.  Of  course  the  beneficial  interest  a  man  takes  under  the  execu- 
tion of  a  power  forms  part  of  his  estate,  and  is,  according  to  the 
nature  of  the  property,  subject  to  his  debts  like  his  other  property ; 

(»}  See  now  8  &  0  Vict.  c.  100^  s.  8,  for      vide  supra. 
iUe  cases  there  proiectecfl  (/;)  Roach  v.  Wadham,  6  East,  280. 

(o)  Hole  V.  Escott,  4  Myl.  Sc  Cra.  187; 
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nor,  indeed,  can  an  appointment  be  made  so  as  to  protect  the  funds 
from  the  debts  of  the  appointee  (q)  (I). 

11.  But  equity  goes  a  step  farther,  and  holds  that  where  a  man 
has  a-  general  power  of  appointment  over  a  fund,  and  he  actually 
exercises  his  power,  whether  by  deed  or  will  (r),  the  property  ap- 
pointed shall  form  part  of  his  assets,  so  as  to  be  subject  to  the 
demands  of  his  creditors,  in  preference  to  the  claims  of  his  legatees  or 
appointees  («)•  And  a  power  has  been  deemed  a  general  one  although 
the  donee  was  prohibited  from  appointing  to  a  person  named  (^). 
But  in  order  to  raise  this  equity  the  power  must  be  actually  exe- 
cuted, for  equity,  as  we  shidl  hereafter  see,  never  aids  the  non- 
execution  of  a  power  (tt).  And  the  same  effect  has  been  given  to  a 
devise  or  appointment  by  will  of  real  estate  under  a  power  since  the 
3  &  4  W.  4,  c  104 ;  and  this  extends  to  simple  contract  debts,  but 
only  after  the  testator's  own  property  has  been  applied  (x). 

12.  But  where  the  donee  a  married  woman  had  a  life  inte- 
rest for  her  separate  use  in  personal  estate,  and  a  general  power 
of  appointment  by  will,  her  exercise  of  her  power  was  held  not  to 
let  in  her  general  engagements,  which  would  be  charges  on  her 
separate  estate  {y\  This  was  decided  by  Kindersley,  Y.  C,  in  an 
elaborate  judgment:  the  power,  he  said,  was  not  a  trust  for  separate 


{q)  Alexander  o.  AlezAnder,  2  Yes.  640. 

(r)  Edie  v.  Babington,  3  Ir.  Ch.  Rep. 
fi08. 

i$)  Lasaels  v.  Lord  Garnwallia,  S  Vem. 
405;  Prec.  Cha.  892;  Thomson  o.  Towne, 
2  Vera.  319;  Hinton  v.  Toye,  1  Atk.  465; 
Shirley  v  Ferrars,  2  Atk.  172;  2  Ves.  2. 
8, 0  ;  7  Vee.  603  n.  cited;  see  5  Myl.  k.  Cra. 
67 ;  BaintOD  o.  Ward,  2  Atk.  172;  2  Vea- 
2;  7  Ves.  503  o.;  Lord  Towoshend  v. 
WiDdham,  2  Yes.  1 ;  Pack  v.  Batharst,  3 
Atk.  269 ;  Tronghton  v,  Troaghton,  3  Atk. 


656;  Jenney  r.  Andrews,  6  Madd.  204; 
Attorney-general  r.  Statt,  2  Crompt.  k. 
Mees.  124;  see  Martyn  «.  H'Namara,  4 
Dm.  &  War.  411. 

{t)  Edie  o.  Babington,  ubi  tup, 

(tt)  Hohnes  o.  Coghlll,  7  Yes.  499;  12 
Yes.  206. 

(x)  Fleming  v.  Buchanan,  3  De  Gez. 
Mac  &  Gi>r.  976.  This  was  a  very  liberal 
constmctioD. 

(y)  Vangban  v.  Vanderstegen,  2  Drew. 
165.363. 


(I)  The  Succession  Duty  Act,  16  Ic  17  Yict.  c.  51,  directs  that  any  person  having  a 
general  power  of  appointment  under  any  disposition  taking  effect  upon  the  death  of  any 
person  dying  after  the  commencement  of  the  act  shall,  in  the  event  of  his  making  any 
appointment  thereunder,  be  deemed  to  be  entitled  at  the  time  of  his  exercising  snch  power 
to  the  property  or  interest  thereby  appointed  as  a  snccession  derived  from  the  donor  of  the 
power :  and  where  any  person  shaU  have  a  limited  power  of  appointment  under  a  disposi- 
tion taking  effect  upon  any  such  death,  any  person  taking  any  property  by  the  exercise  of 
such  power,  shall  be  deemed  to  take  the  same  as  a  succession  derived  from  the  person 
creating  the  power  as  predecessor,  s.  4.  Bot  where  the  donee  of  a  general  power  of 
appointment  shall  become  chargeable  with  daty  in  respect  of  property  appointed  by  him 
under  such  power,  he  shall  be  allowed  to  deduct  any  duty  he  may  have  already  paid  in 
respect  of  any  limited  interest  taken  by  him  in  such  property,  s.  33.  In  directing  what 
allowance  phall  be  made,  it  is  enacted  that  none  shall  be  made  in  respect  of  any  incum- 
brance therein  created  or  Incurred  by  the  successor,  not  made  in  execution  of  a  prior 
special  power  of  appointment,  s.  34  ;  and  see  s.  42,  as  to  powers  of  sale,  exchange,  and 
partition. 
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use ;  the  execution  of  the  power  did  not  create  such  a  trust.  An 
appointment  to  third  persons  could  not  convert  them  into  trustees 
for  her  separate  use.  A  power  of  appointment  was  not  a  gift  to  her 
separate  use.  So  an  appointment  by  will  of  the  reversion  expectant 
on  her  own  death  could  not  be  for  her  separate  use.  If  not,  how 
could  the  fund  be  applied  in  the  payment  of  debts  to  which  only  her 
separate  estate  was  liable.  In  the  case  of  a  man  executing  a  general 
power  by  wiU,  all  other  property  is  first  applied  in  payment  of  his 
debts.  That  could  not  be  as  to  a  feme  covert,  because  all  property 
belonging  to  her,  unless  for  her  separate  use,  is  exempt  from  debts ; 
her  heir  and  her  husband  would  take  her  general  real  and  personal 
estates  discharged  of  her  debts,  and  the  appointee  alone  would  be 
liable  to  them. 

13.  But  where  the  woman  before  marriage  had  the  power,  and 
contracted  a  debt,  and  then  married  again,  and  executed  her  power 
by  will,  the  same  learned  judge  held  that  the  creditor  was  entitled 
to  be  paid  out  of  the  property  appointed.  And  where  the  married 
woman  concealed  her  marriage,  and  as  a  feme  sole  executed  a  mort- 
gage, the  learned  judge  held  that  even  against  her  appointee  by  will 
after  her  death  equity  would  make  good  the  mortgage  on  the  ground 
of  fraud  (z);  and  further,  that  the  mortgage  creditor  had  also  a  right, 
on  the  ground  of  fraud,  to  go  against  the  personal  fund  appointed 
as  part  of  the  assets,  although  it  was  not  her  separate  estate,  because 
her  general  assets  being  liable,  if  they  failed,  the  property  appointed 
became  liable  as  it  would  in  the  case  of  a  feme  sole  or  a  man. 

14.  This  doctrine  has  saved  trustees  from  the  consequences  of  a 
breach  of  trust.  A  single  woman  was  tenant  for  life  of  a  fund,  with 
a  power  of  appointment  of  the  principal  by  will,  with  a  gift  over  in 
default  of  appointment,  and  the  trustees  paid  her  the  money  upon 
an  indemnity  and  a  covenant  by  her  that  her  testamentary  power 
and  all  appointments  to  be  made  by  her  should  stand  as  an  indem- 
nification to  them,  and  then  she  appointed  the  fund  by  will  to  the 
person  entitled  in  default  of  appointment  and  others,  and  it  was 
held  that  by  executing  her  power  she  had  made  the  fund  liable  to  her 
engagement  to  the  trustees,  and  therefore  they  were  thus  protected 
against  their  own  liability  (a). 

15.  In  Johnson  v.  Gallagher  (&),  personal  property  was,  upon  a 
separation,  assigned  to  a  trustee  for  the  appointment  of  the  wife, 
and  in  default  of  appointment  for  her  separate  use :  she  contracted 
debts  during  her  husband's  lifetime,  and  after  his  death  she  exercised 
her  power  of  appointment  in  favour  of  one  creditor.     The  Lords 

(z)  8.  C.  3  Drew.  363,  40S ;  see  and  con-  (o)  Williama  v.  Lomas,  16  Beuv.  1. 

sider  the  case  as  to  this  latter  point.    The  {b)  7  Jur.,  N.  S ,  273 ;  this  case  has  been 

lady  had  the  fee  in  the  real  estate,  snlyect  reported  whilst  ihis  work  is  in  the  presi>, 

to  her  power  of  appointment  hy  wllL  but  too  late  to  be  referred  to  in  p.  1 73,  supra. 
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Justices  agreed  that  the  right  of  this  creditor  could  not  be  im- 
peached by  the  general  creditors,  but  they  disagreed  upon  the 
question  whether  her  general  debts  affected  her  separate  estate: 
Lord  Justice  Ejiight  Bruce  was  of  opinion  that  they  did  not.  Lord 
Justice  Turner  expressed  a  contrary  opinion ;  but  as  both  the  learned 
Judges  agreed  as  to  the  validity  of  the  appointment  to  the  one 
creditor,  it  became  unnecessary  to  decide  the  point  upon  which  they 
disagreed.  The  writer's  opinion  is  in  favour  of  the  view  taken  by 
Lord  J.  Ejiight  Bruce.  Lord  J.  Turner,  in  an  elaborate  review  of 
the  authorities,  considered  the  cases  where  the  married  woman  has 
a  limited  interest  only,  as,  for  instance,  a  life  estate  with  a  power  of 
appointment.  He  classed  them  under  three  heads:  1.  where  the 
power  has  been  general  by  deed  or  writing  or  by  will;  2.  where  it 
has  been  by  will  only,  and  the  power  has  been  exercised ;  3.  where 
there  has  been  a  limitation  in  default  of  appointment  exercised. 
He,  of  course,  admitted  that  in  the  third  class,  her  debts  and  engage- 
ments cannot  prevail  against  the  parties  entitled  in  default  of 
appointment.  In  cases  under  the  second  class,  where  the  power  is 
by  will  only,  and  has  been  exercised  but  not  for  creditors,  the  learned 
Judge  considered  the  cases  not  to  be  consistent,  and  left  it  as  an 
open  question.  The  writer's  impression  is,  that  such  an  appoint- 
ment cannot  operate  to  let  in  general  debts.  In  cases  falling  within 
the  first  class,  the  Courts,  he  said,  had  certainly  held  the  corpus  of 
the  property  to  be  subject  to  the  debts  and  engagements  of  married 
women,  although  during  the  life  of  the  married  woman  the  Court 
had  never  gone  further  than  to  affect  the  limited  interest.  In 
examining  the  grounds  upon  which  the  Court  had  thus  subjected  the 
corpus  of  the  property  to  the  debts,  he  observed  that  in  most  if  not 
all  of  these  cases,  the  liability  of  the  corpus  has  been  put  upon  the 
ground,  that  the  instruments  by  which  the  debt  was  created  or  secured 
operat^  as  an  execution  of  the  power  of  appointment,  but  they 
could  not  do  so  in  the  strict  sense  of  the  term :  they  do  not  take 
effect  according  to  their  priorities ;  they  create  no  lien  or  charge : 
the  concluMon  was,  that  the  Court  gives  execution  against  the 
married  woman's  separate  property,  just  as  a  court  of  law  gives 
execution  against  the  property  of  other  debtors.  It  seems  difficult  to 
mdntain  tiiis  view  upon  the  authorities.  Without  strictly  defining 
the  operation  of  a  bond  or  note  of  a  married  woman  over  her  se- 
parate estate,  whether  as  an  equitable  appointment,  or  as  an  expresdon 
of  intention  to  charge  her  property,  namely,  that  settied  to  her 
separate  use,  courts  of  equity  have  dealt  with  the  subject  of  their 
own  creation  so  as  to  carry  the  intention  of  parties  into  effect,  aiid 
it  docs  not  seem  desirable  to  extend  further  relief  against  a  married 
woman's  separate  estate. 
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16.  Although  creditors  in  these  cases  prevail  over  volunteers, 
yet  if  a  party  taking  under  a  voluntary  appointment  sell  to  a  person 
bona  fide  and  for  a  valuable  consideration,  such  person,  in  analogy  to 
the  decisions  on  the  statute  of  voluntary  conveyances,  will  be  pre- 
ferred to  the  creditors  (c)  as  having  a  preferable  equity  to  them. 
Sir  W.  Grant  observed,  that  in  the  case  of  an  appointment  of  pro- 
perty, over  which  a  man  has  a  power  unlimited  as  to  objects,  he 
who  pays  a  consideration  to  the  voluntary  appointee  may  construc- 
tively be  held  to  be  in  the  same  situation  as  if  he  had  in  the  first 
instance  paid  it  to  him  by  whom  the  power  has  been  executed. 
But  in  such  a  case  the  claim  of  the  assignee,  he  observed,  was 
allowed  to  prevail,  not  against  persons  who  had  antecedently  any 
specific  estate  or  interest  in  the  subject  of  the  appointment,  but 
against  creditors,  who  had  only  a  general  equity  to  have  what  was 
appointed  to  a  volunteer  considered  as  assets,  if  wanted  for  the 
pajrment  of  debts  (J). 

17.  Where  particular  sums  are  appointed  to  some,  and  the  residue 
to  another,  and  the  debts  by  the  rule  above  mentioned  are  thrown  on 
the  fund,  they  and  the  costs  must  be  borne  wholly  by  the  residue  (tf). 

18.  As  we  have  already  seen,  in  some  cases  of  Crown  debts,  a 
power  in  the  debtor,  although  unexecuted,  will  enable  the  Crown  to 
extend  the  lands,  but  that  is  by  virtue  of  the  King's  prerogative  (/). 

19.  Notwithstanding  the  early  authorities  (^),  it  is  now  settled, 
that  even  where  only  a  power  is  given  to  sell  to  pay  debts,  ajid 
although  the  power  is  given  expressly  or  by  implication  to  the 
executors,  the  proceeds  of  the  sale  are  equitable  and  not  legal 
assets  (/i).  It  is  not  necessary  that  the  descent  should  be  broken. 
A  mere  charge  of  debts  clearly  constitutes  equitable  assets  (i) ;  and 
as  a  power  to  sell  to  pay  debts  really  creates  a  charge  in  equity  on 
the  estate,  the  same  rule  has  properly  been  applied  to  all  the  cases. 

20.  A  covenant  to  settle  after  acquired  property  will  not  extend 
to  property  over  which  the  covenantor  obtains  only  a  general  power, 
but  if  he  exercise  the  power  in  his  own  favour,  the  property  ap- 
pointed would  then  become  subject  to  the  settlement  (A). 

{c)  George  v.  Millbanke,  0  Vee.   100;  Willis,!  Barn.  &  Cress.  804;  2  Dcwl.  & 

Hart  V.  Middlebarst,  3  Atk.  377 ;  Martyn  Ry.  680;  Barker  v.  May,  0  Bam.  k  Cress. 

V.  M'NamitfB,  4  Dm.  k,  War.  411.  4S0 ;  4  Man.  &  Ry.  386. 

id)  See  1  Mrr.  638,  and  tiupra,  ch.  7.  {%)  Bailey  v.  Ekins,  7  Ves.  310 ;  Shlp- 
(e)  Petrev.  Petre,  14  Beav.  107;  see  the  hard  v.  Lutwldge,  8  Ves  26. 
distinction  there  taken;  Laurie  v.  Clutlon,  {k)  Ewartv.  Ewart,  11  Harey276;  17  Jar. 
16  Beav.  66.  10*22 ;  1  £q.  Kep.  636 :  qn.  as  to  the  1000  /. 
(/)  Vide  ntprth  ch.  6,  sect.  2.  which  was  snbject  to  a  power  of  re?ocation. 
(g)  See  1  Bro.  C.  C.  140  n.  The  life  Interest  appointed  to  the  separate 
(A)  Newton  V.  Bennet,  I  Bro.  C.  C.  136;  nse  was  saved  by  Uie  terms  of  the  settle- 
Barker  V,  Boucher,  ib.  140n;  see  Clay  v.  ment. 
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SECTION   IV. 

OF   THE   OPERATION   OF   ESTATES   CREATED   UNDER  POWERS 

ON   THE   ESTATES   IN   SETTLEMENT. 


Jointure  may  be  overreached* 
Operation  qf  powers  as  between  each 
other. 

\  Jointure  1st.    Portions  2tL 

Lease  not  dtfeated  by  a  revocation. 

Sale  does  not  drfeat  a  lease. 

Where  the  second  appointment  over- 
reaches the  first. 

Mr.  Butler's  view* 

Mr.  Sanders^  and  the  Author's  ffiews. 

Operation  of  partial  and  repeated 
executions  qf  revocation  and  new 
appointment  on  the  previous  estates. 

Bvans  v.  Sanders* 

Adams  v.  Adams. 

Points  qflaw  decided  by  it. 

BrudeneU  v.  Blwes, 

Powers  qf  sale  and  exchange  not 
altoays  drfeated  by  a  new  settle- 
ment, 

Phelp  V.  Bay. 

Total  revocation  by  the  context. 


1.  Although  every  power  operates  as  a  power  of  revocation  and 
new  appointment  (a),  yet  in  order  to  enable  us  to  consider  accu- 
rately the  effect  of  the  execution  of  powers  on  the  estates  in  the 
settlement,  we  must  here  distinguish  three  kinds  of  powers;  viz. 
first,  a  power  of  revocation ;  secondly,  a  power  of  appointment  with 
a  limitation  over  in  default  of  appointment ;  and,  thirdly,  particular 
powers  in  a  settiement,  as  powers  of  leasing  and  jointuring. 

2.  And  first,  as  to  a  power  of  revocation :  Lnmediately  upon  the 
execution  of  it  the  ancient  uses  are  determined,  whether  limited  to 
a  subject  or  to  the  King  (i),  without  entry  or  claim,  if  the  party 
who  has  the  power  is  himself  tenant  of  the  freehold,  as  he  cannot 
enter  upon  himself;  and  a  claim  is  unnecessary;  but  it  has  been 
doubted  whether  a  clium  is  not  necessary  where  the  revoker  has  no 
interest  in  the  land(c).  The  revocation  and  new  appointment  are 
not  in  law  a  new  alienation,  but  the  appointee  is  in  imder  the  original 
settiement,  and  therefore,  under  the  old  law,  if  the  tenure  had  been 


2. 

Revocation  determines  usee    without 

85. 

entry,  ^. 

27. 

3. 

Appointment  dtfeats  the  estates  Umited, 

in  default,  including  dower. 

28. 

5. 

Operation  o/d  jr  4  WilL  4,  c.  105,  on 

35. 

dower. 

29. 

6. 

So  an  appointment  drfeated  a  judg' 

ment. 

33. 

7. 

8. 

And  by  I  ^2  Vict,  the  judgment  is  a 

35. 

charge. 

36. 

10. 

Sale   and    exchange   defeat   all   the 
estates  except  leases* 

38. 

13. 

Partition  has  the  like  operation. 

14. 

Leases  in  possession  overreach  atl  the 

30. 

estates. 

40. 

15. 

Although  the  donee  does  not  take  the 

41. 

first  estate* 

42. 

17. 

Jointures  overreach  aUf  so  as  to  ope- 
rate  on  the  husbamPs  death. 

43. 

21. 

Even  where  equity  aids  a  dtfectiee 

execution* 

44. 

23. 

Portions  also  take  precedence  of  estates 
in  settlement. 

45. 

(a)  See  Tar^^  v.  Harbary,  2  Vem. 

511. 

(6)  1  Jo.  103;  Bee  Reeve  v.  Attorney- 
general,  2  Atk.  228 ;  as  to  tnittoei,  lee  4 
&  5  WilL  4,  c.  23. 


(c)  Digges's  caae,  1  Rep.  173, 5tli  resol. ; 
Mo.  605 ;  Co.  Litt.  237  a ;  and  see  Vernon's 
case,  Mo.  744  \  Doe  r.  Haddon,  4  Mann,  k, 
RyLllS. 
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in  capitcy  a  new  fine  would  not  have  been  payable  upon  the  revoca- 
tion and  new  appointment  {d) ;  for  although  the  tenant  altered  the 
old  uses  and  declared  new,  and  thereby  altered  the  King's  tenant, 
yet  as  the  King  had  given  license  to  alien  to  the  persons  in  whom 
the  seisin  was  vested,  out  of  which  alienation  all  the  uses  as  well 
future  or  present,  as  out  of  one  and  the  same  fountain,  arose,  and 
they  all  sprung  out  of  the  conveyance  as  out  of  one  root,  for  this 
cause  there  needed  no  new  license  for  limitation  of  any  new  use 
rising  out  of  the  settlement. 

3.  Secondly,  as  to  powers  with  estates  limited  in  default  of  their 
being  exercised.    Immediately  upon  the  execution  of  such  a  power 
the  estates  limited  in  default  of  appointment  cease,  and  are  defeated ; 
and  the  estates  limited  under  the  power  take  effect  from  the  time  of 
the  execution  of  the  power,  in  the  same  manner  as  if  they  had  been 
contained  in  the  deed  creating  the  power.     The  estates,  however, 
limited   in   default  of  appointment,  are,  as  we  have  seen,   vested 
estates  (e).    Therefore,  where  an  estate  is  limited  to  such  uses  as  a  man 
shall  appoint,  and  in  default  of  appointment  to  him  in  fee,  as  he  is 
seised  in  fee  until  appointment,  his  wife  becomes  dowable ;  and  it 
was  formerly  doubted  whether  a  subsequent  appointment  would  drive 
out  the  wife's  right  of  dower  {f).     It  was  to  prevent  this  question 
from  arising  that  in  the  limitations  to  bar  dower  an  interposed  estate 
was  given,  in  default  of  appointment  to  a  trustee.     There  are  few 
points  upon  which  a  greater  difference  of  opinion  ever  prevailed  in 
the  profession.     It  was  formerly  much  debated  whether  the  fee  was 
vested  in  the  party,  but  that  question  is  now  at  rest.      Some  opinions 
took  a  distinction  between  a  limitation  in  default  of  and  until  appoint- 
ment, and  a  limitation  merely  in  default  of  appointment ;   in  which 
last  case,  it  was  contended,  the  fee  did  not  vest ;  this  doctrine,  how- 
ever, cannot  be  supported  at  the  present  day.     It  must  be  taken  as 
a  settled  principle  that  the  fee  is  vested  in  the  husband,  and  the  right 
of  dower  has  attached.     And  the  opinion  of  most  of  the  eminent 
men  of  the  times,  and  amongst  them  of  the  late  Mr.  Feame,  was, 
that  the  right  of  dower  was  defeated  with  the  estate  on  which  it 
attached   by   the   execution  of  the   power.     Upon  principle,  it  is* 
difficult   to  frame   a  reason  in  favour  of  the  right  of  dower;    for 
although  the  estates  limited  by  the  execution  of  the  power  take  effect 
only  from  the  time  of  the  execution  of  the  power,  yet  the  estates 
limited  in  default  of  appointment  cease  the  instant  before  the  new 
uses  arise  (I).     Perhaps  the  doubt  may  have  been  raised  on  this 
ground,  that  as  a  conveyance  of  the  fee  would  in  fact  destroy  the 

((0  Lord  Mountague's  case,  6  Rep.  27  b.  (/)  See  n.  (8)  Co.  Litt.  216  b. 

(«)  Supra,  sect.  1. 

(I)  The  doubt  could  scarcely  be  supported  on  Buckworth  v.  Tbirkell,  Coll.  Jurid.  dd2,  3 
Bos.  &  PulL  652  n,  if  even  that  case  itself  had  been  rightly  decided ;  see  Moody  v.  King, 
2  Bing.  447,  and  qu. 
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power,  a  partial  charge  or  right  attaching  on  it,  even  by  operation  of 
law,  must  have  the  effect  of  defeating  the  operation  of  the  power 
protanto.  The  opinions  of  the  Judges  on  this  point  stand  thus: 
In  Cave  and  Holford,  Mr.  Justice  Heath  expressed  an  opinion,  that 
the  power  would  enable  the  donee  to  bar  the  claim  of  dower  (^). 
In  Cox  and  Chamberlain,  Lord  Alvanley  spoke  rather  dubiously  of 
the  question.  He  said,  that  by  the  execution  of  the  power  the 
estate  in  fee  might  be  superseded,  **  though  perhaps  not  to  bar  dower.'* 
Lord  Eldon  appears  to  have  thought  with  Mr.  Justice  Heath,  that 
the  appointment  drove  out  all  intermediate  estates,  and  the  dowress 
could  not  sustain  her  claim  of  dower  upon  the  new  estate  in  the 
appointee  of  the  power  (A).  In  a  later  case  Lord  Eldon  said,  that 
notwithstanding  his  own  opinion,  if  the  point  had  arisen,  he  would 
have  permitted  the  party  to  take  the  opinion  of  a  Court  of  Law 
upon  it  (I). 

4.  In  the  more  recent  case  of  Moreton  v.  Lees  (z),  the  point  was^ 
decided  against  the  right  of  dower.  The  widow  brought  her  writ  of 
dower,  and  the  defendants  pleaded  that  the  husband  was  only  seised 
by  virtue  of  a  feoffment,  dated  12th  March  1787,  whereby  the  estate 
was  granted  to  the  husband  and  his  heirs  and  assigns,  to  such  uses 
as  he  should  appoint  by  deed  or  will ;  and  for  want,  or  in  default  of, 
and  in  the  meantime,  and  until  appointment,  to  the  use  of  the  hus* 
band,  his  heirs  and  assigns  for  ever;  and  they  also  pleaded  an 
appointment  in  fee  by  him ;  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  and  the  Court  upon  argument, 
decided  against  the  widow's  right ;  and  the  point  was  decided  the 
same  way  in  the  later  case  of  Ray  r.  Pung,  which  sets  the  point  at 
rest  (A).  The  certificate  in  that  case  was  confirmed  by  the  Vice- 
Chancellor. 

5.  This  point  is  now  only  important  as  a  question  of  law 
applicable  to  like  cases,  and  as  regards  women  married  before  the 
1st  Jan.  1834,  for  in  other  respects  the  Act  of  3  &  4  Will.  4,  c.  105, 
has  placed  a  woman's  dower  entirely  in  the  power  of  her  husband  by 
act  inter  vivos,  or  by  wiD,  or  by  a  simple  declaration  by  deed  or 

^^'t     wilL 
I'     ^        6.  Upon  the  same  principle  upon  which   dower  was  held  to  be 
) .         excluded  by  an  appointment^  it  was  decided  that  a  judgment  against 
the  party  having  a  power  of  appointment,  with  the  estate  vested  in 

(g)  See  3  Yes.  667.  upon  a  Bpecial  case  before  Richards,  C.  B., 

{h)  See  l^Iaundrell  r.  Maandrell,  10  Ves.  and  Wood,  B. 
346.  (A)  5  Barn.  Sc  Aid.  561 ;  6  Madd.  310. 

(t)  C.  C.  Lancaster,  March  Assizes,  1619, 

(I)  The  case  of  Wilde  v.  Fort,  4  Taunt.  334,  may  be  treated  as  an  authority  in  &YOur  of 
the  right  of  dower;  but  it  is  not  stated  whether  Halliday  executed  his  power  or  conveyed 
his  estate.     If  the  latter,  of  course  the  point  did  not  arise. 
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him  until  and  in  default  of  appointment^  was  defeated  by  the  subse- 
quent execution  of  the  power  in  favour  of  a  mortgagee  (/).  The 
Court,  in  delivering  judgment,  said,  that  it  had  been  established  ever 
since  the  time  of  Lord  Coke,  that  when  a  power  is  executed,  the 
person  taking  under  it  takes  under  him  who  created  the  power,  and 
not  under  him  who  executes  it.  The  only  exceptions  are,  where  the 
person  executing  the  power  has  granted  a  lease  or  any  other  interest 
which  he  may  do  by  virtue  of  his  estate,  for  then  he  is  .not  allowed 
to  defeat  his  own  act.  But  suffering  a  judgment  is  not  within  the 
exception,  as  an  act  done  by  the  party,  for  it  is  considered  as  a  pro- 
ceeding in  invitum,  and  therefore  falls  within  the  rule.  And  it  is 
immaterial  that  the  purchaser  had  notice  of  the  judgment  (fn),  and 
that  a  portion  of  the  purchase-money  was  set  aside  as  an  indemnity 
ag^nst  it  (n). 

7.  But  where  a  bond  to  the  Crown  was  given,  which  was  within 
the  33  H.  8,  c.  39,  and  the  obligor  had  an  estate  which  had  been 
limited  to  the  several  uses  to  bar  dower,  including  first  a  power  of 
appointment,  it  was  held  that  this  bond  amounted  to  a  voluntary 
charge,  and  in  that  respect  was  distinguishable  from  a  judgment, 
which  was  a  proceeding  in  invituMf  although  he  may  be  a  concurring 
party  to  the  act.  The  Court  observed,  that  if  a  Crown  debtor  were 
to  mortgage  the  whole  of  his  property,  there  is  no  doubt  the  mort- 
gage would  prevent  the  execution  of  the  power  subsequently  by  the 
debtor,  and  this  case  was  tantamount  to  a  mortgage  by  the  Crown 
debtor  of  the  whole  of  the  property  of  which  he  was  seised.  Con- 
sequently, if  it  is  a  mortgage  of  the  life  estate  and  remainder  in  fee, 
this  being  the  case  of  the  Crown,  it  is  a  mortgage  also  of  his  trust 
estate  (I),  and  in  this  case  the  execution  of  the  power  did  not  over- 
ride it.  They  thought  the  case  of  dower  the  nearest  to  this ;  it  was 
perfectly  settled  by  Buy  v.  Pung ;  but  all  that  could  be  said  was, 
that  the  law  does  not  favour  dower  (o). 

8.  And  the  general  rule  is  altered  by  a  late  act  (/>),  which  makes 
a  judgment  an  actual  charge  on  the  debtor's  property,  where  he  has 
at  the  time  of  the  judgment  entered  up,  or  at  any  time  afterwards, 
any  disposing  power  over  it,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit;  so  that,  although  the 
execution  of  the  power  were  still  to  have  the  same  operation,  yet  the 
judgment,  by  reason  of  the  power  itself,  would  be  binding. 

(2)  Doe  V.  Jones,  10  Barn.  ftCresB.  469;  (o)  The  Queen  v.  Ellis,  19  Law  J.,  Ex- 

Tanstall  v.  Trappes,  3  Sim.  300.  eheq.,  77. 

(m)  Eaton  v.  Sanxtcr,  6  Sim.  517.  (p)  1  &  2  Victc.  110,  s.  13;  and  see  as 

(n)  Skeeles  r.  Shearly,  8  Sim.  163;  3  to  Ireland,  13  &  14  Vict.  c.  29,  s.  C. 

Myl.  &  Cra.  112. 


(I)  The  only  ti-ust  estate  was  that  declared  on  the  usual  limitation  to  a  trnstec  for  tlifl 
life  of  the  obligor. 
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9.  Thirdly,  in  regard  to  particular  powers  in  a  settlement,  as  powers 
of  leasing,  jointuring,  charging  with  portions  for  younger  children, 
selling  and  exchanging,  &c.,  these  we  may  consider  under  two  views: 
Ist,  with  respect  to  the  operation  of  the  powers  on  the  limitations  in 
the  settlement,  and  2dly,  in  relation  to  their  effect  on  each  other. 
And,  first, 

10.  Powers  of  sale  and  exchange,  as  their  very  object  points  out, 
necessarily  root  out  all  the  estates  in  settlement,  except  so  far  as  any 
estate  is  protected  by  the  intention  of  the  instrument  creating  it,  or, 
which  properly  belongs  to  the  next  branch  of  our  inquiry,  where 
leases  have  already  been  granted  under  powers  in  the  settlement. 
Of  course  the  estate,  for  the  maintenance  and  benefit  of  which  they 
were  granted,  will  remain  subject  to  them  just  as  if  it  had  been  liable 
to  them  before  the  power  was  created.  The  estates  and  interests  thus 
defeated  are  of  course  transferred  to  the  estates  to  be  purchased 
with  the  monies  produced  by  the  sale,  or  to  the  estates  taken  in 
exchange. 

11.  Of  course  at  law  whatever  interests  are  conveyed  by  the 
settlement  creating  the  power,  will  be  defeated  by  the  exercise  of 
the  power,  although  a  question  may  arise  in  equity  whether  the 
power  was  properly  created.  The  case  of  Fry  v.  Fish,  which  will 
be  cited  in  another  place (^),  is  an  instance  of  this:  no  one  doubted 
that  the  power  was  capable  of  being  executed  at  law,  but  the 
question  was  whether,  as  the  daughter  was  tenant  for  life  in  re- 
mainder, a  present  power  of  sale  ought  to  have  been  created ;  but  as 
the  mother's  life  estate  was  comprised  in  the  settlement,  it  was 
supported,  for  a  sale  would  not  accelerate  the  interests  of  the  parents 
by  turning  a  remainder  into  a  possession  at  the  expense  of  the  issue, 
but  they  would  have  to  await  for  their  beneficial  interest  until  the 
death  of  the  mother,  when  the  remainder,  if  the  estate  had  not  been 
sold,  would  regularly  have  fallen  into  possession.  Both  this  case  and 
the  case  of  Fox  v.  Prickwood  prove  that,  althoi^h-  the  power  is 
vested  in  a  tenant  in  remainder,  yet  if  from  the  intention  expressed 
or  implied  its  immediate  execution  is  not  restrained,  it  will  overreach 
the  estates  in  the  settlement  prior  to  that  of  the  donee  of  the 
power. 

12.  So  in  Dike  v.  Ricks  (r)  the  testator  devised  to  his  wife  for 
life,  and  he  appointed  that  if  his  personal  estate  proved  insufficient 
to'  pay  his  debts,  and  maintain  her  and  her  children,  then  she  should 
sell  all  the  estate,  or  so  much  as  should  be  necessary.  She  sold  the 
fee,  and  conveyed  it  by  bargain  and  sale,  "  and  where  it  was  said 
that  this  sale  shall  be  quoad  the  estate  for  life  only  which  is  trans- 
ferred by  the  statute,  and  the  reversion  was  conveyed  by  the  will,  it 
was  held,  that  when  she  took  upon  her  to  sell  she  sold  the  entire 

(?)  Jrrfra,  cli.  19.  (0  Cro.  Car.  335. 
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estate  and  inheritance  of  the  land^  wherein  the  estate  for  life  is 
contained^  and  she  did  not  by  authority  of  the  will  convey  the 
reversion  only  expectant  upon  the  estate  for  life  "  (I). 

13.  Partition  depends  upon  the  same  principles  as  a  sale  or  an 
exchange.  Therefore,  where  a  man  under  a  power  in  the  settlement 
of  an  undivided  share  made  a  charge  in  favour  of  his  own  executors, 
and  then  under  another  power  joined  in  a  partition,  and  did  not 
disclose  the  appointment,  and  a  divided  portion  was  conveyed  to  the 
uses  of  the  settlement,  it  was  held  that  the  charge  under  the  power 
operated  over  the  portion  so  settled  («).  The  Court  observed  that 
doubtless  the  uses  were  revoked,  and  the  power  under  which  the 
charge  was  made ;  but  the  revocation  was  under  a  power  given  by 
the  settlement,  the  true  object  of  which  was  not  to  destroy  any  of 
the  uses,  but  to  shift  them  with  all  their  consequences  to  the  new 
estates,  to  be  purchased  in  consequence  of  the  revocation,  it  being 
merely  for  the  purpose  of  selling  the  estates  and  buying  others  to  the 
same  uses,  or  for  the  purpose  of  a  partition,  but  without  any 
intention  to  make  any  serious  alteration  in  these  uses.  That  being 
so,  considering  the  meaning  of  the  original  deed,  and  of  the  sub- 
sequent deed  having  that  sole  operation  to  convert  the  undivided 
part  into  separate  property,  and  to  lay  all  the  chaises  which  were 
upon  the  undivided  part  upon  that  which  was  to  be  taken  in  the 
room  of  it,  they  thought  the  uses  and  powers  under  them  ought  to 
attach  themselves  to  the  newly  acquired  estate,  exactly  as  they  stood 
upon  the  original  estate,  without  any  alteration  in  the  interest  of 
any.  Upon  the  form  of  the  conveyance  of  the  separate  portion, 
the  Court  observed,  that  the  new  estate  was  limited  to  the  same  uses 
to  which  the  undivided  part  was  limited  by  the  original  settlement. 
The  word  "  charge,"  to  be  sure,  was  not  used,  but  the  word  "  use  " 
was.  Whenever  parties  have  power  by  deed  to  do  a  particular  act^ 
when  done  under  the  power,  it  is  as  if  incorporated  in  the  original 
deed  when  executed ;  therefore,  when  the  second  limitation  was  to 
the  same  uses  as  the  original  deed  this  might  properly  be  termed  a 
use,  for  it  was  an  interest  growing  out  of  the  original  power* 

14.  It  holds  generally  true,  that  a  power  to  create  leases  to  take 
effect  in  possession,  will  control  and  over-reach  all  the  powers  and 
estates  in  the  settlement  (^).  Thus,  in  a  case(u)  where  lands  were 
settled  to  A  for  life,  then  to  trustees  for  a  term,  upon  such  trusts  as 
A  should  direct,  and  then  to  uses  in  strict  settlement,  with  a  power 

(s)  Earl  of  Uxbridge  v.  Bayley,  1  Ves.  nom.  Fox  v.  Prickwood. 

jun.  499;  4  Bpo.  C.  C.  13.  (m)  Talbot  v.  Tipper,  Skin.  427;  Doe  r. 

{t)  See  the  argument  ofBridgemaOiC.  J.,  Thomas,  9  Barn.    &  Cress.  288;  Lewie  v. 

in  BoBworth  v.  Farrand,  Cart. Ill;  and  see  Rees^ 3  Jar.,  N.  S.,  12. 
2  Ro.  Abr.  200,"  pi.  6;  S.  C.  Cro.  Jac.  347, 


(I)  Lewthwalte  v.  Clorkson,  2  Yon.  &  Coll.  372,  was  a  case  of  no  difficulty,  but  the 
marginal  note  is  wrongs  and  culculatod  to  mislead. 

II  II  2 
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of  leasing  to  A;  A  first  declared  the  trusts  of  the  term  for  payment 
of  his  debtey  and  then  granted  a  lease  in  exercise  of  his  power.  It 
was  objected,  that  the  estate  was  bound  by  the  declaration  of  trust 
by  A,  and  that  he  could  not  afterwards  execute  his  power,  so  as  to 
over-reach  the  term ;  but  this  was  over-ruled ;  **  for  the  term  was 
originally  subject  to  the  power,  being  contained  in  the  same  deed, 
and  he  having  exercised  his  power,  the  leases  are  precedent  to  the 
term,  and  control  it" 

15.  So  where  an  estate  was  limited  to  a  stranger  for  fifteen  years 
for  a  valuable  consideration,  remainder  to  the  owner  for  life,  with  a 
power  to  make  leases  in  possession,  it  was  held,  that  he  could  make 
leases  before  his  estate  fell  into  possession  by  the  expiration  of  the 
fifteen  years  {x) ;  for  in  construction  of  law  the  lease  precedes  all  the 
particular  estates,  and  is  taken  as  if  the  use  had  originally  been 
limited  to  the  lessee,  and  after  to  the  uses  of  the  settlement,  that  is, 
the  other  uses  in  construction  of  law  follow  it(y);  and  Bridgeman, 
C.  J.,  laid  it  down,  that  where  powers  are  to  be  put  in  execution  to 
take  effect  subsequently,  and  to  stand  charged  with  estates  made  by 
those  who  claim  under  the  limitations  of  the  uses  in  the  conveyance, 
there  ought  to  be  express  words  for  it,  and  so  had  been  in  all  con- 
veyances he  ever  saw,  for  otherwise  it  was  contrary  to  the  nature  of 
the  power,  which  is  understood  to  have  ita  essence  from  him  who 
created  it,  and  in  construction  of  law  to  precede  the  limitations  of 
uses  (z). 

16.  Again  (a)  where  an  estate  was  limited  to  a  mortgagee  for 
1,000  years,  remainder  to  A  for  life,  with  remainders  over,  and  A 
had  a  power  to  lease  in  possession,  to  take  effect  from  the  date 
of  the  deed,  or  the  day  of  her  death,  and  she  exercised  the  power  by 
creating  a  lease  to  commence  &om  her  death,  it  was  held  that  the 
lease  took  precedence  of  the  1,000  years'  t«rm. 

17.  The  same  rule  prevails  where  any  other  estate  is  authorized 
to  be  raised  by  a  power,  and  from  the  nature  of  the  interest  to  be 
raised  it  is  to  take  effect  in  possession,  or  next  after  the  estate  of  the 
donee  of  the  power.  Therefore  jointures,  like  leases,  will  supersede 
all  the  estates  in  the  settlement  which  would  prevent  the  jointress 
from  taking  her  jointure  upon  the  death  of  her  husband,  which  is 
the  period  at  which  it  should  arise ;  (I)  for  powers  to  jointure,  like 

(x)  Fox  r.  Prickwood,  2  Bulstr.  216;  1  by  Ban.  164. 

Bo.  12;  Cro.  Jac.  349;  2  Ro.  Abr.  260,  (z)  Bridg.  by  Ban.  176. 

pi,  5,  (a)  Rogers  v,  Humphreys,  4  Adol.  Sc  Ell. 

(tf)  Whitelock'a  case,  8  Rep.  71a;  Bridg.  299. 


(1)  Bat  a  power  of  substituting  a  wife  as  an  annuitant  for  her  husband  who  had  a 
present  Interest  for  life  enables  the  gift  of  an  immediate  interest  to  the  wife,  although 
the  power  expresses  it  to  be  «  by  way  of  jointure,''  Jamieson  t».  Trcvelyan,  10  Excheq.  Rep. 
269,  a  case  too  dear  for  argumeot. 
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powers  to  lease,  take  precedence  of  all  the  estates  ia  the  settlement, 
unless  it  be  otherwise  provided  by  the  instrument  creating  the 
power  (I). 

18.  Thus  in  Sandys  v,  Sandys  (6),  where  in  a  strict  settlement  on 
a  marriage  a  term  of  years  was  created  in  remainder,  to  raise  portions 
for  daughters  in  default  of  issue  male,  with  power  for  the  husband 
to  make  a  jointure  on  a  second  wife,  although  the  issue  male  of  the 
first  marriage  having  failed,  it  was  held  that  the  portions  were 
raisable  out  of  the  reversionary  term  by  sale  or  mortgage,  yet  the 
decree  was  to  be  subject  to  the  father's  power  of  making  a  jointure 
on  a  second  wife. 

19.  So  in  Carter  v.  Carter  (c),  a  settlement  was  directed  to  be 
made  upon  one  for  life,  remainder  to  his  sons  in  strict  settlement, 
remainder  to  trustees  for  fifteen  years,  for  raising  portions  for 
daughters,  and  a  power  to  the  father  to  make  a  jointure,  which  he 
exercised  by  appointing  the  whole  profits.  The  Master  of  the  Rolls 
observed,  that  the  term  was  not  to  conunence  until  after  the  death  of 
the  wife ;  for  the  father  having  a  power  given  to  him  to  limit  a 
jointure,  and  he  having  executed  that  power,  lets  loose  this  -estate 
for  life  precedent  to  the  estates  to  his  first  and  every  other  son,  and 
this  term  being  subsequent  to  those  limitations,  must  be  postponed 
to  the  jointure.  In  a  case(rf)  before  Lord  Hardwicke,  where,  by 
will,  portions  were  provided  for  the  testator's  son's  daughters,  with  a 
power  to  him  to  make  a  jointure,  and  he  appointed  the  whole  estate 
to  his  wife.  Lord  Hardwicke  said,,  that  as  to  the  jointress  it  was  very 
clear  that  the  portions  under  a  term  created  by  the  will  could  not  be 
«o  raised  as  to  affect  her,  for  if  the  jointure  had  been  limited  by  the 
will  itself  there  could  have  been  no  doubt,  and  it  was  certainly  the 
same  thing  when  it  was  done  by  a  power ;  and  when  the  husband 
executed  it  the  estate  arose  out  of  the  will,  and  consequentiy  was 
precedent  to  the  term  for  raising  portions. 

20.  In  a  later  case  {e)  the  devise  was  to  the  testator's  son  for  life, 
with  remainder  to  his  sons  and  daughters  in  strict  settiement,  and 
failing  such  issue,  he  willed  that  the  estates  should  stand  charged 
with  and  be  subject  to  the  payment  of  500  /.  a  piece  to  certain  chil- 
dren, which  he  willed  should  be  raised  and  paid  to  them  within  six 
months  after  the  death  of  the  son,  without  issue ,  and  subject  to  such 

(fr)  1  P.   Wms.   706;   see  Bradbury  v.  {d)  HaU  v.  Carter,  d  Atk.  354;  9  Mod. 

Hunter,  3  Vea.  1S7.  ISO.  260;  Bailey  v.  347. 

Teonant,  11  Excheq.  776.  («)  Reynolds  v.  Meyrick,  1  Eden,  4S. 

(c)  Mose.365. 

(I)  In  re  Nash,  5  Ir.  Ch.  Rep.  384,  where  a  debt  and  children's  porticos  were  prefen-ed 
to  the  jointure,  the  estate  was  settled  subject  to  the  existing  debt,  and  the  portions  were 
considered  as  in  effect  given  under  a  power  In  a  prior  settlement.  In  Ccore  v.  Todd,  23 
Beav.  02,  7  De  Ge.  Mac.  &  Gor.  620,  the  jointress  and  some  annuitauts  were  under  a  .wiU 
held  to  take  pari  passu, 
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charge  to  A  for  life,  with  remainders  over,  with  a  power  to  the  son, 
if  he  should  marry,  to  make  a  jointure  of  all  or  any  part  of  the 
estates.  The  son  exercised  the  power,  and  the  Lord  Keeper  said,  it 
was  a  question  of  intention.  If  the  testator  had  said  the  legacies 
should  be  paid  within  six  months  after  the  failure  of  issue  of  the  son, 
and  were  then  to  be  raised,  he  should  have  thought  it  would  have 
over-rode  the  jointure,  being  a  charge  on  that  estate,  and  that  the 
jointress  must  have  kept  down  the  interest  for  life.  But  it  could 
not  be  contended  that  the  jointress  was  chargeable,  and  therefore  the 
words  *^  payable  within  six  months  after  the  death  of  the  son"  were 
not  absolute  words,  but  must  be  explained  by  the  context,  with  this 
restriction,  there  being  no  jointress  then  in  being.  The  words  **  within 
six  months,  &c.,"  are  synonymous  to  those,  '^  on  the  estate  to  A 
coming  into  possession."  But  after  he  had  used  these  words  he  gave 
the  power  to  jointure,  and  postponed  the  payment  to  another  estate. 

21.  And  of  course  if  the  power  to  jointure  be  defectively  executed, 
but  the  defect  is  aided  in  equity  in  the  wife's  favour,  the  jointure 
will  equally  prevail  over  the  portions  {f). 

22.  The  like  rule  in  general  applies  to  powers  to  raise  portions, 
which,  where  they  are  not  restricted  by  other  powers  in  the  same 
instrument,  will  enable  the  donee  to  charge  them  so  as  to  take 
precedence  over  the  estates  in  the  settlement ;  but  whether  they  will 
displace  a  jointure  is  a  doubtful  point. 

23.  In  a  case  where  the  settlement  was  to  A  for  life,  remainder  to 
such  woman  as  he  should  marry,  for  life,  remainder  to  the  first  and 
other  sons  in  tail,  remainder  to  ^  in  fee,  with  a  power  to  him  to 
charge  portions  for  younger  children,  which  he  afterwards  duly 
exercised ;  it  was  prayed  that  the  remainder  only  might  be  charged 
with  the  portion ;  but  the  Court  held,  that  the  power  and  the  charge 
made  pursuant  thereto  did  affect  the  wife's  estate  for  life  as  well  as 
the  remainder ;  and  that  it  was  like  a  power  of  leasing,  which  over- 
reaches all  the  estates,  for  which  reason  the  Lord  Chancellor  said  it 
was  usual  to  insert  a  proviso  in  such  power  of  charging,  that  it  shall 
not  prejudice  the  jointure  or  other  preceding  estate  (^).  The  decree 
was  for  low  rates  of  interest  for  different  periods,  till  the  portions 
were  payable.  Upon  a  rehearing  before  Lord  Cowper,  on  account 
of  the  rate  of  interest  (A),  he  said,  that  the  former  decree  was  rather 
a  recommendation  to  the  mother  to  make  them  the  allowance,  than  a 
decree  to  charge  her  jointure  therewith,  but  he  must  now  give  them 
no  more  than  what  in  strict  justice  they  deserved,  and  that  since  the 
portions  were  not  payable  till  eighteen  or  marriage,  they  could  not 
charge  the  jointress  with  interest  thereof  in  the  meantime,  but  that 
the  reason  of  the  postponing  the  payment  thereof  till  that  time  being 

(/)  dniKhinaii  o.  Harvey,  Ambl.  339;  {g)  Beate  v.  Beale,  1  P.  Wins.  244. 

ib.  App.  I.  p«  S34,  Blunt's  edition.  (A)  Gilb.  £q.  Kq».  93  ;  Preo.  Cha.  405. 
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in  favour  of  the  jointress^  she  ought  to  maintain  them  out  of  the 
profits  of  her  jointure  lands,  but  in  regard  the  portions  could  not  in 
strictness  carry  interest  till  they  became  payable,  they  should  be 
allowed  full  interest  from  that  time ;  and  whether  the  portions,  on 
the  daughters  attaining  eighteen  or  marriage,  should  be  immediately 
raised,  so  as  to  charge  and  affect  the  jointure  estate  for  life,  or  wait 
till  her  death,  he  said  it  would  be  time  enough  to  consider  of  that 
when  that  came  to  be  the  case.  The  judgment  is  somewhat  ambigu- 
ous, but  Lord  Cowper  appears  to  have  differed  from  Lord  Harcourt. 
If  the  rule  is  universally  in  favour  of  portions,  there  is  no  distinction 
between  a  jointure  and  portions ;  but  either  when  raised  by  means 
of  a  power,  will  prevail  over  the  other,  if  actually  created  by  the 
setdement  itself.  There  would,  however,  be  no  difficulty  in  drawing 
a  distinction  between  the  two  charges,  which  is  pointed  out  by  their 
nature.  Where  they  come  in  competition,  the  jointure  should  precede 
the  portions.  Where  both  are  created  under  powers,  and  although 
the  portions  are  first  charged,  a  jointure  would,  it  is  apprehended, 
prevail  over  portions.  Upon  the  same  principle  a  jointure,  although 
limited  by  the  deed  creating  a  power  to  charge  portions,  might  be 
allowed  to  prevail  over  the  portions  when  charged.  The  proper 
place  in  the  settiement  in  which  to  insert  such  a  charge  is  after  the 
life  estate  of  the  father,  and  subject  to  the  jointure  of  his  wife  ;  for 
such  is  the  position  assigned  to  it  in  all  settlements. 

24.  In  the  case  of  Mosley  and  Mosley  (t),  where  there  was  no 
conflict  with  a  jointress,  under  a  strict  settlement  by  a  father  and 
his  eldest  son,  terms  of  years  were  created  to  raise  portions  for  the 
father's  younger  children.  And  powers  were  given  to  tiie  son,  sub- 
ject to  his  father's  life-estate,  to  direct  portions  to  be  ndsed  for  his 
younger  children.  These  powers  were  executed,  and  the  father's 
younger  children  insisted  that  their  portions  were  a  prior  incum- 
brance, as  they  were  created  by  the  settiement,  which  was  executed' 
long  prior  to  the  deeds  executing  the  powers.  But  Lord  Alvanley 
at  the  Bolls  held  otherwise.  He  said,  that  the  moment  tiie  power 
was  executed  it  was  as  if  in  the  original  deed,  and  in  that  way  it 
would  stand  now.  This  power  was  subject  to  tiie  fsttiier's  life-estate ; 
therefore  it  must  be  taken  as  if  made  subsequent  to  tiie  life-estate  of 
his  father.  As  soon  as  he  has  executed  that  power,  the  term  created 
by  it  comes  in  immediately  after  the  estate  of  the  father,  before  the 
other  terms,  but  not  before  his  life-estate.  The  charge,  therefore,  is 
the  first  incumbrance  upon  the  estate.  Suppose  the  power  was  not 
for  a  provision  for  younger  children,  but  to  secure  a  jointure  to  his 
wife ;  according  to  the  defendants,  that  jointure  would  be  postponed 
to  his  younger  brother's  fortunes.     What  pretence  is  there  for  that? 

<t)  5  Vea.  24S;  Lawton  v.  Swetenham,  18  fieav.  06. 
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The  moment  he  raises  the  term,  it  is  put  in  after  the  life  of  his 
father,  to  which  the  power  is  subject  He  could  not,  he  added,  in 
point  of  conveyancing,  put  it  in  anywhere  else. 

25.  A  jointure,  like  any  other  interest  limited  by  a  settlement,  may 
be  over-reached  by  the  execution  of  a  power  of  charging  given  to  the 
tenant  for  life  by  the  settlement,  for  such  a  power  is  manifestly  an 
addition  to  the  life  estate  (A)« 

26.  We  may  perhaps  here  notice  a  case,  where  there  was  a  strict 
settlement,  and  the  ultimate  limitation  was  to  the  use  of  the  settlor 
in  fee,  "  subject  nevertheless  and  charged  with  the  payment  of 
6,000  /.  as  he  should  appoint."  It  was  insisted  by  the  bill,  but  not 
relied  upon  in  argument,  that  the  power  only  operated  as  a  charge 
upon  the  ultimate  reversion.  The  Master  of  the  Rolls  held,  that 
upon  the  true  construction  the  reservation  of  the  right  to  charge 
must  extend  to  the  estate  in  all  the  limitations  of  it,  and  not  be  con- 
fined merely  to  the  reversionary  interest  limited  to  himself,  over 
which  he  would  have  a  disposing  power  at  all  events  (/). 


27.  Secondly,  Where  several  powers  have  been  given  by  the 
same  deed,  and  two  or  more  of  them  are  executed,  and  no  provision 
has  been  made  in  regard  to  their  priorities,  the  intention  of  the  set- 
tlement and  the  object  of  the  powers  are  the  best  guides  to  the 
construction. 

28.  In  Edwards  t;.  Slater  (m),  in  a  settlement  by  a  fine,  the 
settlor  was  made  tenant  for  life,  and  it  was  provided  that  if  he 
should  make  a  jointure  to  his  wife,  and  make  a  lease  for  thirty-one 
years,  to  commence  after  his  death,  or  the  raising  of  3,000  /.  for  his 
daughters'  portions,  then  the  conusees  of  the  fine  should  stand  seised 
to  those  uses.  He  made  a  jointure  pursuant  to  his  power,  and  then 
made  a  lease  'for  thirty-one  years,  to  begin  after  his  death,  for  nus- 
ing  the  portions.  And  the  two  powers  were  held  consistent;  for 
during  the  continuance  of  the  jointure  the  lease  shall  not  take  effect 
in  point  of  interest,  but  shall  go  on  in  time,  and  the  residue  of  the' 
term  that  remains  unexpired  after  the  death  of  the  jointress  shall 
take  effect  in  interest,  and  no  more. 

29.  30.  In  the  case  of  Yelland  and  Ficlis(w),  Coke,  Chief  Justice, 
laid  it  down,  that  if  one  make  a  conveyance,  with  a  power  to  make 
leases  and  a  power  of  revocation,  if  he  make  a  lease  (I)  he  may  after- 

{k)  Simpson  V.  O'SulliTan,  3  Drii.    &  see  Forster  v.  Graham,  2  Str.  061 ;  2  Bam. 

War.  446 ;  7  Cla.  &  Fin.  550  ;  Sngd.  H.  of  B.  R.  341.  42S. 

L.  Gas.  519;  Mills  v.  MUls,  3  Jo.  &  Lat.  (m)  Hard.  410. 

242  ;  inre  Jones,  2  Jr.  Cb.  Rep.  544.  (n)  Moo.  78S. 

(Z)  Stackhou-er.  Bamston,  10  Ves.  453; 


(I)  Viner,  who  inserts  this  dictum  in  his  Abridgment,  after  this  word  "  lease,"  a'lds 
the  words  [of  part]  between  brackets.  There  is  no  prcteucc,  however,  for  this  iut:;r- 
polation. 
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wards  revoke  for  the  residue.     Indeed,  it  could  not  be  argued  that 
the  interest  of  a  lessee,  who  is  considered  a  purchaser  pro  tanto, 
would  be  defeated  by  the  subsequent  execution  of  another  power  by 
the  lessor.    It  were  not  easy  to  lay  down  any  abstract  proposition  on 
this  head;  but  questions  upon  it  seldom   occur.      The  dictum  in 
Moore  is  perhaps  the  only  observation  in  the  books  on  this  point. 
The  nature  of  the  powers,  in  most  instances,  sufficiently  points  out 
the  priority  to  which  the  estates  created  under  them  are  entitled. 
Thus  a  power  of  sale  must  defeat  every  limitation  of  the  estate, 
whether  created  directly  by  the  deed,  or  through  the  medium  of  a 
power,  except  estates  limited  to  persons  standing  in  the  same  situa- 
tion as  the  purchaser ;  for  example,  a  lessee,  for  the  very  object  of  a 
power  of  sale  is  to  enable  a  conveyance  to  a  purchaser  discharged  of 
the  uses  of  the  settlement,  and  it  is  immaterial  whether  any  parti- 
cular use  was  really  contained  in  the  original  settlement,  or  was 
introduced  into  it  in  the  view  of  the  law  by  the  execution  of  a  power 
contained  in  it.    The  same  principle  applies  to  a  lease.    As  to  powers 
executed  in  favour  of  the  family,  a  jointure,  whether  created  before 
or  after  a  provision  for  the  jointress's  younger  children,  ought  to  take 
precedence  of  it ;  but  they  must  both  give  way  to  a  subsequent  exe- 
cution of  a  power  to  sell  and  exchange,  or  lease.     As  we  have  seen, 
the  jointure  and  portions  will  be  transferred  to  tiie  new  estates 
under  the  usual  powers  in  settiements,  and  the  leases  will  operate  for 
their  benefit.     If  a  tenant  for  life  had  a  power  to  charge  a  sum  gene- 
rally, and  also  powers  to  sell  and  exchange,  and  lease,  &c.,  it  is  said 
that  the  use  or  estate  appointed  by  either  of  those  powers  would  vest 
in  the  appointee  in  possession,  and  no  subsequent  act  of  the  tenant 
for  life  could  defeat  his  own  previous  appointment  in  favour  of  a  pur- 
chaser.    If  the  subsequent  could  defeat  the  previous  appointment, 
the  appointee  under  the  previous  appointment  would  not  take  an 
estate  in  possession  according  to  the  express  purport  of  the  appoint- 
ment (o).     But  this  cannot  be  considered  a  general  rule,  for  in  some 
cases  the  charge  appointed  may  be  defeated  by  an  exercise  of  tiie 
power  of  sale,  and  transferred  to  the  estate  to  be  purchased  in  lieu 
of  it. 

31.  In  a  case(/7),  where  under  a  will  tiie  tenant  for  life  had  a 
power  of  leasing,  and  the  executors  had  a  power  to  sell  or  mortgage, 
although  it  was  held  that  an  exercise  of  tiie  latter  power  over- 
reached the  life  estate,  and  all  estates  created  by  way  of  interest  out 
of  it ;  yet  it  was  assumed,  both  at  the  bar  and  by  the  bench,  that  a 
lease  granted  by  the  tenant  for  life  under  his  power,  before  the  exer- 
cise of  the  power  by  the  executors,  had  continuance  after  amortsraffe 

-II 1 1  ,..-*•    ■■■■■■■■■iii»H    ■     ■»*"«■  '■"      ■■-^»i^  Till  "     ^ 

executed  under  the  latter  power ;  and  it  was  held  that  the  mortgagee 
took  the  immediate  reversion  expectant  upon  the  lease. 

(o)  1  Sand,  on  Ubcs^IGI,  dd  Edit.  (p)  Briogloe  v.  Goodson,  4  Bing.  N.  C.  726. 
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32.  Where  there  is  a  term  to  rabe  portiond  as  the  father  shall 
appoint^  and  he  has  also  a  power  to  jointure,  if  the  latter  power  is 
exercised  it  wiU,  as  we  have  seen,  override  the  term ;  and  it  is  imma- 
terial that  an  appointment  be  made  of  the  portions  before  the  join'- 
ture  was  appointed  {q). 

33.  We  may  here  observe,  that  where  a  party  having  two  powers, 
for  example  to  charge  portions  and  to  lease,  executes  one  power, 
leaving  the  other  in  operation,  the  exercise  of  the  latter  may  super- 

isede  the^esGfe" actually TGtsI'  appointed,  just  as  if  it  had  been  con- 
tained originally  in  the  settlement  creating  the  powers.  This  must 
depend  upon  the  nature  of  the  powers. 
34.  Thus  in  Doe  v.  Thomas  (r)  where  a  woman  who  was  tenant 
for  life  under  a  settlement,  with  power  to  charge  an  annuity  for  any 
husband  she  might  marry,  and  also  portions  for  her  children,  and 
also  a  power  to  lease  for  twenty-one  years :  upon  her  marriage  exer- 
cised the  two  first  powers,  and  using  both  words  of  leasing  and 
appointing,  limited  the  estate  to  trustees  for  500  years,  ^rom  thence- 
forth next  ensuing y  to  raise  the  portions  immediately  after  her  decease, 
or  in  her  life-tune  with  her  consent.  She  then  granted  a  lease  under 
the  power.  The  question  was  whether  the  lease  over-reached  the 
term.  The  Court  were  of  opinion  that  it  did.  If  they  were  to  hold 
that  the  term  which  was  vested  in  the  trustees  was  to  be  the  first 
legal  estate  uncontrolled  by  any  other  matter,  the  leasing  power 
would  be  null  and  void,  because  the  person  in  whom  the  term  was 
vested  might  then  at  any  time  turn  out  the  lessees.  In  order  to 
avoid  that  inconvenience,  and  to  give  effect  at  the  same  time  to  the 
whole  import  of  the  instrument,  the  leasing  power  must  be  consi- 
dered as  controlling  and  superseding  the  term,  which  ought  not  to 
have  effect  until  the  period  when  the  trustees  call  that  term  into 
action.  When  they  have  called  that  term  into  action  the  leasing 
power  would  be  put  an  end  to  («),  but  until  that  be  done  the  term 
must  be  considered  as  subservient  to  the  leasing  power. 

35.  Upon  the  subject  we  have  been  discussing,  Mr.  Butler,  in  one 
of  his  notes  on  Co.  Litt.  {t\  observes  that  it  often  happens  that  the 
same  deed  contains  several  powers,  and  supposing  all  or  even  more 
than  one  of  them  to  be  executed,  there  is  at  least  ground  to  aigue 
that,  generally  speaking,  the  use  limited  by  the  power  last  executed 
will  take  place  of  all  the  uses  created  by  the  powers  previously  exe- 
cuted, unless  the  contrary  is  expressed  or  implied  in  the  deed.  Pie 
then  refers  to  the  passage  in  Moore,  and  adds,  that  it  is  to  be 

(9)  Carter  v.  Carter,   Moee.  365;  there  retely  stated  in  the  Report  |  seel  DeGexfe 

the  term  was  after  the  oBtatee  tail  to  the  Sma.  658. 
9011B ;  vide  supra,  («)  Qu.  and  consider  the  point 

(r)  9  Barn.  Sl  Cress.  2dS;  these  appear  {t)  271  b.  III.  4. 

to  l>e  the  facts,  but  the  case  is  not  aocu- 
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observed  that  where  a  power  is  exercised  for  a  valuable  condderar 
tion,  in  such  a  maimer  as  shows  it  to  be  the  intention  and  agreement 
of  the  parties  that  the  use  created  under  it  should  not  be  over- 
reached by  the  execution  of  another  power,  it  is  contrary  to  equity 
that  it  should  be  thus  over-reached ;  and  consequently  the  unexe- 
cuted powers  may  be  so  far  affected  both  at  law  and  in  equity,  as  to 
be  subject  to  the  use  created  under  the  executed  power.  To  avoid 
all  disputes  upon  these  heads,  he  recommends  provisions  in  settle- 
ments, declaring,  where  there  is  no  contrary  intention,  1.  that  all 
the  powers  of  charging  with  money  should  be  subject  to  the  provi- 
sions for  the  wife  and  children ;  2.  that  none  of  the  uses  should  be 
exempted  from  the  exercise  of  the  powers  of  sale  and  exchange, 
except  the  leases,  and  that  the  provisions  for  the  wife  and  children 
should  be  subject  to  the  leases;  3.  that  the  powers  of  sale  and 
exchange  should  be  subject  to  mortgages  previously  made,  but  may 
be  exercised  with  the  consent  of  the  mortgagees.  The  rule,  we 
have  seen,  depends,  principally  upon  the  nature  of  the  powers.  The 
proposed  declarations  only  perform  the  office  of  the  law.  4 

36.  Mr.  Sanders  on  the  same  subject  has  observed  («)  that  so 
early  as  the  time  of  Bridgeman's  practice  a  doubt  seems  to  have 
prevailed  as  to  the  priority  and  effect  of  powers  of  the  above  kind, 
with  reference  to  each  other,  when  contained  in  the  same  settlement; 
and  he  (Bridgeman)  therefore  introduced  a  clause  in  settlements, 
declaring  ^^  that  every  of  the  sidd  jointures,  leases,  grants,  limitations 
and  estates,  shall  take  effect  and  stand  good  according  as  the  said 
jointures,  &c.  shall  in  priority  of  time  be  made  one  before  the  other, 
by  force  of  any  of  the  powers  aforesaid."  The  qualification,  how- 
ever, as  far  as  he  had  been  able  to  ascertain,  appeared  to  have  been 
subsequently  omitted  in  most  approved  forms,  thereby  leaving  the 
effect  of  the  powers  to  the  construction  of  law ;  but  of  late  years  it 
had  not  been  unusual  to  insert  a  proviso,  declaring,  1st,  that  the 
power  of  leasing  shall  take  precedence  of  the  power  of  selling  and 
exchanging,  unless  executed  subsequently  to  it  in  point  of  time; 
2dly,  that  the  power  of  selling  and  exchanging  shall  over^reach  every 
other  power,  although  subsequently  exercised  in  point  of  time ;  and, 
3dly,  that  in  all  other  cases  the  powers  shall  take  effect  according  to 
the  execution  of  them  in  priority  of  time.  He  then  states  his  opinion 
that  any  explanatory  declaration  is  neither  necessary  nor  proper. 
Admitting  the  propriety  of  expressly  declaring  the  intention  of  the 
parties,  both  of  the  qualifications  above  noticed,  he  adds,  are  imper^ 
feet  and  erroneous ;  in  which  observation  he  appears  to  be  perfectly 
correct.  The  following  plan  appeared  to  him  less  objectionable :  in 
the  power  of  sale  the  releasees  or  the  tenant  for  life  may  be  em* 

(v)  U»ea,  voL  ],  164. 
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powered  to  revoke  the  uses  limited  by  the  settlement,  and  which 
may  be  limited  by  the  exercise  of  any  of  the  powers  therein  con- 
tained, except  any  lease  made  under  the  power  of  leasing,  and  sub- 
ject and  without  prejudice  to  any  sale  or  mortgage  which  shall  then 
have  been  actually  made  in  consequence  of  the  exercise  of  any  of 
the  powers :  and  in  the  power  authorizing  the  tenant  for  life  to 
charge  for  younger  children's  portions,  it  should  be  expressly  stated 
that  the  charge  made  under  the  power  should  be  subject  to  the 
jointure  limited  by  virtue  of  the  power  of  jointuring  reserved  to  the 
same  tenant.  To  this  there  can  be  no  objection,  but  the  general 
practice  has  been  to  leave  it  to  the  law  to  declare  how  the  appoint- 
ments under  the  powers  should  operate;  and  as  we  have  already 
seen,  it  is  seldom  that  any  real  difficulty  can  arise  in  establishing 
their  priorities. 

37.  Before  we  quit  this  subject,  we  may  observe  that  a  power  to 
the  Exchequer  Loan  Commissioners  to  sell  property  mortgaged  to 
them,  does  not  enable  them  to  defeat  prior  charges  (x). 


38.  In  considering  what  powers  may  be  reserved  by  a  donee  of  a 
power,  at  the  time  he  executes  the  original  pow^r,  we  were  led  to 
examine  the  effect  of  a  bare  revocation,  under  a  power  to  revoke  so 
reserved.  But  we  have  still  to  consider  the  effect  of  partial  and  re- 
peated executions  of  powers  to  revoke,  and  limit  new  uses  upon  the 
estates  previously  created ;  that  is,  which  of  the  previous  estates  re* 
main  capable  of  taking  effect. 

39.  In  Evans  v.  Saimders  already  so  much  considered  (y),  a  question 
arose  upon  the  effect  of  revocation,  to  which  our  attention  has  not 
yet  been  particularly  drawn.  By  a  deed  of  1833  a  power  of  revoca- 
tion and  new  appointment  in  a  former  deed  was  exercised  fully  with 
a  new  power  of  revocation  and  new  appointment ;  and  a  like  deed  of 
revocation  and  new  appointment  was  executed  in  1835  under  the 
power  in  the  deed  of  1833,  and  finally  by  a  deed  in  1836  the  power 
of  revocation  in  the  last  deed  was  exercised,  but  no  uses  were 
declared,  and  the  question  was  whether  the  last  revocation  did  not 
operate  to  restore  the  uses  declared  by  the  deed  of  1833.  l3pon  this 
point  Lord  J.  Biiight  Bruce  expressed  considerable  doubt,  but 
ultimately  concurred  with  Lord  J.  Turner  in  holding  that  the 
revocation  did  not  set  up  the  deed  of  1833,  and  that  appears  to  be 
the  true  view.  The  opinion  of  the  latter  was  that  the  revocation  of 
the  uses  of  the  deed  of  1833  by  the  deed  of  1835  was  absolute,  and 
that  the  case  in  this  respect  could  not  properly  be  likened  to  the 
case  of  a  repealing  statute  restoring  other  statutes  which  have  been 
abrogated  by  the  statutes  repealed.     In  such  cases  the  revival  of 

(x)  Jortin  o.  South  East.  RalL  Com.  2  (y)  6  De  Gex,  Mac.  &  Gor.  054,  Dom. 

gma.  &  Git  48.  P«>c.  1861,  supra. 
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the  original  statutes  takes  place  by  virtue  of  the  repeal,  but  in  this 
case  the  question  must  be  governed  by  intention,  and  there  was 
nothing  to  show  that  there  had  been  any  intention  to  destroy  the 
absolute  effect  of  the  prior  revocation.  This  view  has  now  been 
confirmed  by  the  House  of  Lords. 

40.  The  leading  case  of  Adams  v.  Adams  (z)  requires  a  full  in- 
vestigation, in   order  to  ascertain  what  it  decided.     The  report 
requires  some  application  to  comprehend  it     By  a  settlement  of 
3d  November  1758,  an  undivided  moiety  of  an  estate  was  conveyed 
to  such  uses  as  Mr.  and  Mrs.  Adams  should  jointly  appoint,  and  in 
default  of  appointment,  to  him  for  life,  remainder  to  her  for  life, 
with  a  limitation  to  a  trustee  to  preserve  contingent  remainders,  re- 
mainder to  such  child  or  children  of  them  as  they  or  the  survivor 
should  appoint,  and  in  default  of  such  appointment,  to  their  first  and 
other  sons  successively  in  tail,   remainder  to   their  daughters  as 
tenants  in  common  in  tail,  remainder  to  such  uses  as  Mrs.  Adams 
should  appoint,  and  in  default  of  such  appointment,  to  her  right 
heirs.    By  a  joint  appointment  of  the  29th  November  1758,  Mr.  and, 
Mrs.  Adams  appointed  their  moiety  to  him  for  life,  remainder  to  her 
for  life,  with  a  limitation  to   trustees  to  preserve  contingent  re- 
mainders, remainder  to  such  child  or  children  of  them  as  they  or  the 
survivor  should  appoint,  and  in  default  of  such  appointment,  to  all 
such  children  living  at  the  death  of  the  survivor  of  them,  as  tenants 
in  common  in  tail,  with  cross  remainders  amongst  them,  remainder 
to  Mr.  and  Mr&  Adams  and  the  survivor,  and  the  heirs  and  assigns 
of  the  survivor,  and  with  a  power  to  them  jointly  to  revoke  the  uses 
and  limit  new  ones.     By  an  agreement  of  the  24th  September  1764, 
between  Mr.  and  Mrs.  Adams  and  the  owners  of  the  other  moiety, 
it  was  agreed  that  certain  of  the  entire  estates  should  be  conveyed  to 
the  uses  of  the  3d  November  1758,  the  subsequent  appointment  not 
being  noticed  (I).     By  a  deed  of  the  20th  October  1764,  which  re- 
cited the  settlement  of  the  3d  November  1758,  but  not  the  subse- 
quent appointment,  the   owners  of  the  other  moiety  accordingly 
conveyed  it  to  certain  uses,  being  the  same  uses  as  were  declared  by 
the  settlement  of  the  3d  November  1758,  of  the  moiety  thereby 
settled.     Mr.   Adams  died,  leaving  his  wife,  and   a   son  and  two 
daughters  by  her.     By  a  deed  of  4th  July  1767,  which  recited  the 
settlement  of  the  3d  November  1758,  and  the  deed  of  the  20th 
October  1764,  and  also  that  hy  the  deed  of  the  29th  November  1758, 
the  estate  there  stood  limited  to  the  uses  therein  mentioned^  and  that  no 
other  appointment  had  been  executed ;  Mrs.  Adams  appointed  both 
of  the  moieties  to  her  two  daughters  for  500  years,  redeemable  by 

(2)  Cowp.  651 ;  there  is  no  marginal  abstract  of  the  case;  ii^fra. 

(I)  It  is  not  stated  whether  this  agreement  was  executed  in  tlie  manner  required  by  the 
power,  or  not. 
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the  son  upon  payment  to  the  daughters  of  3,000  /.  each,  remainder 
to  the  son  in  fee,  with  a  power  to  her  to  revoke  and  limit  new  uses. 
By  a  deed  of  25th  October  1771,  which  recited  all  the  deeds,  Mrs. 
Adams  appointed  one  moiety  to  her  daughter  Mary  for  life,  re- 
mainder, to  her  children  in  strict  settlement,  with  like  remainders  to 
her  other  daughter  and  her  children ;  and  she  appointed  the  other 
moiety  to  her  other  daughter  for  life,  with  renuunder  to  her  children 
in  strict  settlement,  with  like  remainders  to  her  firstrmentioned 
daughter  and  her  children,  with  a  like  power  of  revocation  and  new 
appointment  to  herself,  which  she  did  not  exercise. 

The  question  was,  what  estate  did  the  son  take  ?  He  desired  to 
set  up  the  appointment  of  July  1767.  It  was  agreed  that  the  ap- 
pointment of  1771  was  void  jpro  tanto  as  an  excessive  execution — 
grandchildren  not  being  within  the  power.  It  was  contended  that 
the  son  either  took  the  fee  imder  the  appointment  of  1767,  or  that 
he  took  an  estate  tail  subject  to  the  life  estates  of  his  sisters ;  which 
latter  point  was  supported  on  the  ground,  that  the  deed  of  29th 
November  1758  was  revoked  by  the  agreement  of  September  1764, 
and  that  by  that  agreement  and  the  deed  of  20th  October  1764,  the 
first  deed  of  3d  November  1758  was  revived.  The  Court  were  of 
opinion:  1.  That  the  deed  of  the  29th  of  November  1758  was  re- 
voked by  the  subsequent  instruments  of  September  and  October 
1764.  2.  That  the  appointment  of  4  July  1767  was  revoked  by  the 
deed  of  25th  October  1771.  3.  That  the  appointment  by  the  last 
deed  to  the  grandchildren  was  bad.  Therefore,  as  there  was  no 
[valid]  appointment  of  the  inheritance,  that  the  son  took  an  estate 
tail  (subject  to  his  sisters'  life  estates),  with  remainders  over,  under 
the  deeds  of  24th  September  and  the  20th  October  1764 ;  and  which 
limitations  seemed  agreeable  to  the  intention  of  the  parties  when  they 
executed  the  first  deed  of  the  3d  November  1758  (a). 

41.  Now  the  points  decided  by  this  important  case  were, 

1.  That  the  agreement  (I)  and  deed  of  partition  operated  as  a 
constructive  revocation  of  the  appointment  of  the  29th  Nov.  1758 : 
neither  of  those  instruments  noticed  the  appointment,  and  the 
original  and  newly  acquired  moieties  were  both  limited  to  the  uses 
of  the  settlement  of  the  3d  November  1758. 

2.  That  the  appointment  of  July  1767,  to  the  son  in  fee,  subject 
to  the  term  for  securing  portions  to  the  daughters,  was  absolutely 
revoked  by  the  appointment  of  1771,  although  the  latter  deed  did 
not  expressly  revoke  the  former  uses,  and  the  new  uses  appointed 
by  it,  beyond  the  life  estates  to  the  daughters,  were  void. 

(a)  The  Judges'  certificate  was  eonflrmedon  27th  Nov.  1777. 

(I)  But  9tt.  whether  the  agreement  was  executed  in  the  manner  required  by  the 
power. 
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3.  That  subject  to  the  valid  appointment  to  the  daughters  for  life, 
the  estate  vested  in  the  son  in  tail,  according  to  the  uses  in  the 
settlement  of  3d  November  1758.     This  is  an  important  point.     The 
original  limitations  were  to  such  of  the  children  as  the  parents  or 
the  survivor  should  appoint,  and  in  default  of  appointment,  to  the 
first  and  other  sons  in   tail,  &c      The  uses  were  altered  by  the 
appointment  of  29th  November  1758,  and  in  default  of  appointment 
to  the  children,  the  estate  was  limited  to  all  the  children  who  should 
be  living  at  the  death  of  the  survivor  of  the  parents,  as  tenants  in 
common  in  tail.     That  appointment  was  held  to  be  constructively 
revoked  by  the  deeds  of  partition.     The  estate  then  again  stood 
limited,  in  default  of  appointment,  to  the  sons  in  taiL     Mrs.  Adams, 
however,  by  the  appointment  of  1767,  appears  to  have  recited  the 
appointment  of  29th  November  1758,  as  an  existing  appointment,  but 
limited  the  estate  to  the  son  in  fee,  subject  to  the  daughters'  por- 
tions.    By  the  last  appointment  she  newly  appointed  the  estate,  and 
as  the  new  uses  were  partially  bad,  the  question  was  to  what  uses 
the  estate  should  go,  subject  to  the  valid  uses.     The  recognition  by 
Mrs.  Adams  of  the  appointment  of  1758  was  held  not  to  revive  it, 
and  as  the  appointment  of  1767  was  held  to  be  wholly  revoked,  the 
uses  of  the  original  settiement  of  1758,  as  established  by  the  par- 
tition deeds,  were  held  to  be  operative.     It  was  a  question  of  great 
nicety.     The  uses  of  Xh^  deed  of  3d  November  1758  were  revoked 
by  the  appointment  of  the  29th  November  1758 ;  the  latter  was  in 
its  turn  revoked  by  the  deeds  of  partition,  which  were  revoked  by 
the  appointment  of  1767,  and  the  latter  was  revoked  by  the  appoint- 
ment of  1771 ;  yet  to  the  extent  of  the  invalidity  of  the  latter,  the 
uses  of  the  partition  deeds   were  held  to  be  the  subsisting  ones. 
The  point  of  law  decided  appears  to  be,  that  if  there  are  several  | 
appointments  under  a  power  in  a  settlement,  which  are  successively  1 
revoked,  the  estate,  as  far  as  it  is  not  well  appointed,  will  go  to  the   I 
uses  declared  by  the  original  settiement  in  default  of  appointment. 
For  although  the  original  settiement  had  been  altered  by  the  first 
appointment,  the  latter  was  restored  by  the  second,  viz.,  the  par- 
tition  deeds;  and   although   those   uses  had  been  altered  by  tiie 
appointment  of  1767,  that  appointment  had  been  removed  out  of  the  , 
way  by  the  appointment  of  1771  (a).  This  decision  should  not  be  con- 
founded with  the  cases  where  there  is  no  power  to  limit  new  uses. 
Here  there  was  a  full  power,  but  it  was,  to  a  certain  extent,  badly 
executed. 

42.  In  Brudenell  v.  Elwes  (^),  the  estate  was  setfled  on  the  hus- 
band for  life,  remainder  .to  the  wife  for  life,  remainder  to  the  chil- 
dren, as  the  husband  and  wife,  or  the  survivor,  should  appoint ;  and 

(a)  See  now  Evans  r.  Saundersi  Dom.  Proc.,  supra,  {b)  I  East,  442 ;  7  Ves.  382. 
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in  default  of  appointment^  to  the  first  and  other  sons  BaccessiTelj  in 
tail  male ;  remainder  to  the  husband's  right  heirs.  By  a  joint  ap- 
pointment^ a  portion  of  the  estate  was  appointed  to  a  daughter  in  fee 
to  raise  1,000  /.  for  one  of  the  sons,  with  a  power  of  revocation  and 
new  appointment  in  the  husband  and  wife,  and  the  suryivor,  amongst 
the  children.  The  wife,  who  survived,  revoked  the  appointment  to 
the  daughter  (but  without  prejudice  to  the  payment  of  the  1,000/.), 
and  appointed  new  uses,  some  of  which  were  void,  as  not  being 
authorised  by  the  power;  and  it  was  decided,  that  subject  to  the 
estates  well  created  by  that  appointment — ^being  successive  life 
estates  to  the  daughter  and  one  of  the  sons — the  estate  went,  as  in 
default  of  appointment,  ctccording  to  the  directions  of  the  original 
settlementy  viz.,  to  the  sons  successively  in  tail  male,  remainder  to  the 
right  heirs  of  the  father.  The  revocation  therefore  was  held  to  be 
absolute,  although  the  appointment  was  only  partially  valid.  The 
Master  was  of  a  contrary  opinion  ;  but  the  Court  of  King's  Bench 
certified  in  favour  of  a  total  revocation,  and  the  Lord  Chancellor 
adopted  their  certificate. 

43.  We  have  already  seen  that  some  of  the  parties  entitled  under 
a  settlement  may  (subject  to  the  rights  of  others)  settle  their  inte- 
rests and  create  new  powers,  and  exercise  them,  and  create  a  new 
settlement  with  even  powers  of  sale  and  exchange,  and  yet  such  new 
settlement  will  not,  contrary  to  their  intention,  defeat  the  powers  of 
sale  and  exchange  in  the  original  settlement.  The  latter  therefore 
may  still  be  exercised  so  as  to  defeat  all  the  remaining  uses  of  the 
original  settlement,  and  all  the  uses  and  powers  subsequently  created. 
If  it  is  not  exercised,  the  new  settlement  in  its  turn  will  have  its 
operation  over  the  estate  in  possession  (c). 

44.  In  Phelp  v.  Hay  (ef ),  a  woman  having  a  power  to  appoint  an 
estate  for  the  use  and  benefit  of  herself  and  her  husband,  and  the 
issue  of  their  two  bodies,  in  such  maimer,  &c.,  as  she  should  appoint, 
and  having  appointed  it  to  her  husband  and  herself  for  life,  she,  by  a 
further  deed,  after  the  death  of  her  Husband,  appointed  the  estate  to 
herself  for  life,  remainder  to  the  use  of  her  three  children,  Charles, 
James,  and  Jane,  or  to  any  or  either  of  them,  their,  his,  or  her 
heirs  and  assigns,  in  such  manner,  proportions,  &c.,  as  she  should  by 
deed  or  will  appoint,^and  in  default  of  such  appointment,  to  the  use 
of  Charles,  James,  and  Jane,  as  tenants  in  common  in  fee.  Charles 
died  under  age  without  issue.  By  her  wiU,  in  exercise  of  the  power, 
she  appointed  2,000/.  for  her  daughter,  and  the  estate,  subject 
thereto,  to  James  (as  it  was  held)  in  tail,  remainder  to  Jane  in  tail, 
remainder  to  her  (the  testatrix's)  motlier  for  life,  with  remainder  to 
her  own  right  heirs.     The  Court  held  that  all  the  uses  were  void 

(c)  Boper  &  Ilalli&x,  supra,  and  Appendix.  {d)  See  Appendix. 
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beyond  the  estate  tail  to  the  daughter,  and  that  no  valid  appoint* 
ment  of  the  reversion  in  fee  having  been  made,  the  former  appoint- 
ment did,  as  to  such  reversion  in  fee,  become  absolute,  and  that 
under  such  appointment  the  reversion  in  fee  belonged  to  her  three 
children,  as  tenants  in  common  in  fee.  Here,  it  will  be  observed, 
that  by  the  first  appointment  the  estate  was,  subject  to  a  power 
limited  to  her,  settled  on  the  three  sons  in  fee,  and  that  fee  still  took 
effect  as  far  as  the  new  power  was  not  well  executed.  In  Adams  v, 
Adams  the  estate  was  appointed  to  the  children,  with  a  power  of 
revocation  and  new  appointment,  and  the  new  appointment  made, 
although  partially  bad,  was  held  to  amount  to  a  total  revocation  of 
the  first  appointment.  We  have  already  had  occasion  to  consider 
the  distinction  between  a  power  to  appoint  with  limitations  until  and 
in  default  of  appointment,  and  an  immediate  settlement  to  uses  not 
preceded  by  any  power,  but  subject  to  a  power  of  revocation  and 
new  appointment 

45.  We  may  h^e  finally  observe,  that  a  revocation,  although 
confined  in  expression  to  a  particular  interest,  may  upon  the  context 
be  held  to  be  altogether  a  substitution,  so  as  wholly  to  revoke  the 
former  settlement  («). 

<«)  AngiA  V,  Daflraon,  9  You.  &  Coll.  SOS. 
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3.  General  intent  in  a  wiU  prevaiis  over 

particular  intent* 

4.  Applies  to  powers, 

4.  Cy-pres  doctrine :  0\ft  to  child  f&r 
life,  remainder  t9  his  children  in 
tail  {mat  objects),  estmte  tail  m 
child. 

10.  Does  not  apply  where  mU  the  issue  not 

intended  to  take. 

11.  Nor  to  personalty* 
IS.  And  eoi\fined  to  wills, 

14.  JUmitations  to  olQects  good, 
dS.  Thsugh  with  void 


16.  Rule  where  the  fund  is  given  to  streets 
and  to  persons  not  ol^ects, 

16.1  J(f  some  not  within  the  line  4ff  per- 
19./     petuity,  void  as  to  all, 

21.  Contra  \f  gesen  partly  to  strangers, 

and  excess  can  be  ascertained, 

22.  Void  gift  prevents  vaUd  gift  over  from 

taking  effect, 

25.  Doe   y.  Lord  Geo,   €mvendish   over- 
rtded 

26L  RoHnson  v.  Hardcastle, 

27.  BrudeneU  v.  Elwes. 
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28.  Tkeo    alternatives,     one    good    may 
operate  though  the  other  bad. 

80.  Doe  V.  Eyre. 

81.  Obeervationi  on  it. 
8*2.  Overruled  in  Ex.  Ch. 

33.  The  Reporter's  note. 

34.  Remainder  good  after  void  gift  for  life 

to  a  stranger. 

35.  Power  delegated  bad,  but  a  gift  to  ob- 

jects, in  dtfault   of  appointment 
valid. 


36.  Unless  power  is  to  be  exercise'l  for 

strangers. 

37.  Appointment  to  an  object  good   and 

subsequent  direction  bad. 

Mft  (  ^^^^^  appointment  to  an  olfjert  pre* 
.\     vails  over  subsequent  void  directiont/ 
'  L     Carver  v.  Bowles. 

45.  Void  appointment  for  the  maintenance 
of  children. 


1.  There  are  three  modes  in  which  a  power  lAay  be  exceeded : 
First,  in  the  objects,  as  where  a  power  to  appoint  to  children  or 
nephews  is  exercised  in  favour  of  grand-children  or  great  nephews. 
2dly,  In  the  interests  given,  as,  where  under  a  power  of  leasing  for 
twenty-one  years,  a  lease  is  granted  for  twenty-two  years.  3dly,  In 
conditions  annexed  to  the  gift,  as  where  the  fund  is  given  on  con- 
dition that  the  appointee  pay  a  particular  debt. 

2.  We  have  already  had  occasion  to  treat  of  what  amounts  to  an 
excessive  execution  of  a  power,  and  we  have  now  only  to  consider 
the  effect  of  the  excess. 

3.  And  first.  Where  the  power  is  exercised  in  favour  of  persons  not 
objects  of  the  power.  It  has  before  been  observed,  that  a  will  made 
in  execution  of  a  power  must  receive  exactly  the'  same  construction 
as  a  proper  will.  Now  it  is  a  rule  of  law,  that  where  a  testator  has 
two  objects,  one  particular,  and  the  other  general,  and  the  particular 
intent  cannot  be  effected  unless  at  the  expense  of  the  general  one, 
the  latter  shall  be  carried  into  effect  at  the  expense  of  the  former. 
This  is  the  case  where  a  man  gives  an  estate  to  one  for  life,  with 
remainder  to  his  issue,  but  the  estate  is  so  given  that  all  the  issue 
cannot  take  unless  through  their  parent  The  particular  intent  is, 
that  the  parent  shall  take  only  for  life ;  the  general  intent  is,  that  all 
the  issue  take ;  and  in  these  cases  the  Court  will  effectuate  the  generals 
at  the  expense  of  the  particular  intent,  by  giving  the  parent  an  estate 
tail  (I). 


(I)  This  doctrine  appears  to  have  been  carried  too  far.  And  it  is  established,  that  where 
there  is  only  a  single  intent  ti)  create  a  perpetuity,  and  not  a  particular  and  a  general 
intent,  the  Coort  cannot  enlarge  the  limitation  :  Thus,  where  there  was  a  derise  to  A  for 
life,  and  qfter  him  to  his  eldest  or  any  other  son,  durino^  his  life,  and  afier  them  to  as  many 
of  hitf  descendants,  issue  male,  as  should  be  heirs  of  his  or  their  bodies  down  to  the  tenth 
generation,  during  their  lives,  It  was  determined  that  A  took  for  life  only.  Seward  v. 
Willock,  6  East,  198 ;  Somerville  v.  Lothbridge,6  Term  Rep.  213 ;  and  see  White  v.  Collins, 
Com.  298 ;  Doe  and  Goff,  11  Bnst,  668 ;  but  where  the  devise  amounts  simply  to  an  execu- 
tory trust,  a  court  of  equity  may  effectuate  the  intention.  See  Humberston  v.  Humberstoo, 
Prec  Cha.  455;  1  P.  Wms.  333 ;  2  vol.  Ca.  and  Opin.  417 ;  but  Doe  and  Qoff  was  denied 
to  be  law  in  the  case  of  Doe  v.  Jesson,  in  Dom.  Proc.,  Sugd.  II.  of  L. 
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4.  This  doctrine  applies  with  equal  force  to  similar  limitations  in 
wills  executed  under  powers.  An  important  question  has  arisen  in 
relation  to  it,  upon  which  the  Judges  have  been  much  divided  in 
opinion.  The  question  is,  whether,  imder  a  power  to  appoint  to 
children,  an  appointment  to  a  child  for  life,  remainder  to  his  children, 
who  are  incapable  of  taking ,  shall  give  the  child  himself  an  estate 
tail  in  order  to  effect  the  general  intent 

5.  This  point  first  arose  in  a  case,  where  money  was  directed  to  be 
laid  out  in  land,  to  be  settled,  after  the  death  of  the  husband  and 
wife,  to  the  children  of  the  marriage,  as  the  father  by  deed  or  will 
should  appoint  The  father,  by  his  will,  directed  part  of  the  fund 
to  be  laid  out  in  real  estate,  to  be  conveyed  to  the  use  of  his 
daughter,  during  her  life,  for  her  separate  use,  remainder  to  all  and 
every  the  child  and  children  of  his  daughter,  as  tenants  in  common. 
Lord  Kenyon,  then  Master  of  the  Bolls,  determined,  that  in  order 
to  effectuate  the  testator's  general  intention,  the  daughter  must  be 
considered  as  taking  an  estate-tail  (a). 

6.  In  the  case  of  Griffith  v.  Harrison  (i),  where  the  devise  was  to 
the  wife  for  life,  with  an  ezdurive  power  of  appointing  by  will  to 
the  children,  but  so  as  the  estate  should  not  be  divided,  but  trans- 
mitted entire  to  his  heirs,  the  wife  by  will,  gave  the  estate  to  one  of 
her  sons  for  life,  remainder  over  to  his  children  in  strict  settlement^ 
and  so  to  her  other  children  and  their  children  successively  in  like 
manner ;  the  Judges  of  the  Court  of  King's  Bench  were  divided  in 
opinion  upon  the  operation  of  the  will  creating  the  power.  Lord 
Kenyon,  and  Grose,  J.,  agreed  that  there  was  an  excess  in  the 
execution  of  the  power;  but  they  certified,  that  although  the 
appointment  could  not,  as  they  conceived,  take  effect  in  the  par- 
ticular manner  the  widow  intended,  yet  her  general  intention  being 
that  the  children  of  her  several  children  diould  take  estates  of 
inheritance  in  tail  general,  on  the  death  of  their  respective  parents^ 
they  thought  that  general  intention  should  be  carried  into  execution 
as  far  as  the  power  given  by  the  husband  would  allow ;  and,  conse- 
quently, that  the  children  respectively  took  estates  in  tail  generaL 
This  construclaon  they  thought  fairly  warranted  by  great  authorities. 
This  opinion,  we  must  perceive,  accords  precisely  with  Lord  Kenyon's 
decision  in  Pitt  v.  Jackson.  The  other  two  Judges,  Ashurst  and 
Buller,  did  not  deliver  any  opinion  on  this  point,  for  they  thought, 
on  the  authority  of  the  Duke  of  Devonshire  r.  Cavendish  (c),  that 
the  power  authorized  a  limitation  in  strict  settlement ;  but,  if  it  did 
not,  then  they  thought  that  it  authorized  a  limitation  to  the  children 

(a)  Pitt  V.  Jackson,  2  Bro.  C.  C.  61.      o.  King,  .3  Hare,  1. 
See  Phelp  v.  Hay,  App. ;  but  note,  there  {b)  4  Term  Rep.  737. 

the  devifle  was  to  issue  which  may  be  con-  {c)  Vide  iv^fni, 

sidered  a  word  of  limitation ;  Vandcrplank 
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during  their  lives  only.  In  a  prior  case^  however,  Mr.  Justice  BuMer 
appears  to  have  entirely  sigreed  with  Lord  Kenyon's  opinion  in  Pitt 
and  Jackson  (cf). 

The  case  of  Griffith  v,  Harrison  arose  upon  a  case  sent  out  of  the 
Court  of  Chancery ;  and  upon  the  first  hearing  the  Lord  Chancellor 
seemed  to  think  that  it  was  not  an  estate  tail(^).  It  doe6  not 
appear  what  ultimately  became  of  the  case ;  but,  as  it  was  a  bill 
filed  against  the  purchaser  for  a  specific  performance,  the  bill  was 
no  doubt  dismissed  in  consequence  of  the  different  opinions  of  the 
Judges,  a  purchaser  not  being  compellable  to  accept  a  doubtful 
title. 

7.  In  Routledge  r.  Dorril  (/),  Lord  Alvanley  said  that  he  sub- 
scribed to  the  case  of  Pitt  v.  Jackson,  as  far  a^  it  was  decided,  with 
regard  to  real  estate  settled  to  a  person  who  teas  an  object  of  the  power 
for  life,  with  limitations  in  strict  settlement  to  persons  not  objects  of  the 
power,  for  that  was  decided  in  Humberston  v,  Humberston  (y),  and 
Spencer  v.  Duke  of  Marlborough  (A).  Pitt  v.  Jackson  was,  he  said, 
a  case  of  real  estate.  The  first  and  other  sons  were  incapable  of 
taking  as  purchasers.  Lord  Kenyon  thought,  that  as  it  was  perfectly 
clear  it  was  intended  to  go  to  the  daughter  and  her  issue,  and  they 
could  not  take  as  purchasers,  to  effectuate  the  general  intention  of 
the  testator,  it  should  be  so  moulded,  and  he  relied  upon  Chapman  v. 
Brown  (i).  There,  according  to  the  report,  Lord  Mansfield  laid 
down  that  doctrine,  and  he  (Lord  Alvanley)  did  not  find  much 
objection  to  it,  viz.  that  where  there  is  a  limitation  for  life,  to  a  person 
unborn,  with  remainder  in  tail  to  the  first  and  other  sons,  as  they  cannot 
take  as  purchasers,  but  may  as  heirs  of  the  body,  and  as  the  estate 
is  clearly  intended  to  go  in  a  course  of  descent,  it  shall  be  construed  an 
estate^tail  in  the  person  to  whom  it  is  given  for  life, 

8.  In  a  case  which  occurred  nearly  sixteen  years  after  Pitt  v, 
Jackson,  Lord  Kenyon  said,  that  perhaps  no  case  had  carried  the 
doctrine  farther  than  he  did  in  Pitt  v.  Jackson,  and  he  knew  that 
great  Judges  entertained  considerable  scruples  at  the  time  concern- 
ing that  decision*  It  went  indeed  to  the  outside  of  the  rules  of  con- 
struction, yet  still  he  did  not  think  it  was  wrong  (A).  In  Boutledgc 
t?.  Dorrill,  Lord  Alvanley  said  that  he  knew  the  doctrine  in  Pitt  v. 
Jackson  had  by  very  great  authorities  been  questioned.  Indeed, 
although,  apparently,  the  fact  is  not  generally  known,  the  case  of 
Pitt  t7.  Jackson  ultimately  met  witii  no  decision.  The  case  after- 
wards came  on  to  be  heard  before  Lord  ^osslyn,  and  it  then  ap- 
I)eared,  that  tiie  children,  in  default  of  appointment,  were  to  take 

{d)  See  Robinson  v.  Hardcastle,  2  Term  (jf)  1  P.  Wins.  333. 

Rep.  264.  {h)  5  Bro.  P.  C.  592. 

{€)  3  Bro.  C.  C.  410.  (i)  3  Burr.  1626. 

(/)  2  Ven.  jon.  364.  (*)  Brudencll  c.  £lwe»,  1  East,  451. 
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estates^tiul  under  the  settlement.  And  the  Chancellor  said,  that  under 
the  circumstancefi,  and  if  the  necessity  of  the  case  obliged  the  Court 
to  consider  how  to  dispose  of  this  strange  execution  of  the  power^  he 
should  be  very  much  inclined  to  adopt  the  idea  Lord  Kenyon  pur- 
sued ;  but,  as  the  child  took  an  estate-tail  under  the  settlement,  he 
determined  that  the  appointment  was  void  beyond  the  life^state; 
therefore  there  was  only  this  difference,  that  under  the  original 
settlement  she  would  have  an  estate-tail  at  once,  and  in  this  way,  an 
estate  for  life,  remainder  to  herself  in  tail,  which  was  the  same,  for 
her  life-estate  was  moulded  in  it  (/). 

Mr.  Justice  Buller,  in  a  later  case,  observed  that  the  grounds  on 
which  the  Master  of  the  KoUs  seems  evidently  to  have  gone  in  this 
case  were  decisive,  although  the  expression  attributed  to  him  in  the 
report  was  not  accurately  taken,  namely,  that  the  whole  appoints 
ment  to  Mary  Smith  by  the  will  was  void,  and  yet  that  she  took  an 
estate-tdd  under  it.  That  determination  must  have  been  on  this 
principle,  that  when  there  is  a  general  and  a  particular  intent,  and 
the  particular  one  cannot  take  effect,  the  words  shall  be  so  construed 
as  to  give  effect  to  the  general  intent.  The  doctrine  of  ci/  pres  goes 
on  that  principle.  The  Master  of  the  Rolls  grounded  his  opinion  on 
the  case  of  Chapman  v.  Brown,  where  the  Court  said  that  as  the 
will  could  not  operate  so  as  to  give  an  estate  for  life  to  the  unborn 
son  of  Reginald,  with  an  estate-tail  to  his  issue,  therefore  that  un- 
born son  should  take  an  estate-tail  (m). 

9.  This  doctrine  rested  on  high  authority.  Had  Lord  Kenyon 
been  Chancellor,  instead  of  Master  of  the  Rolls,  the  point  evidently 
would  have  been  decided ;  and,  paradoxical  as  it  may  appear,  his 
decision  at  the  Rolls,  although  reversed,  was  not  over-ruled«  The 
opinions,  too,  of  Mr.  Justice  Buller,  Mr.  Justice  Grose,  Lord 
Alvanley,  and  even  Lord  Rosslyn,  all  stand  in  favour  of  Lord 
Kenyon's  doctrine,  and  the  point  has  since  been  decided  in  Ireland 
in  conformity  with  these  opinions  by  the  Chancellor  in  the  case  of 
Stackpoole  t?.  Stackpoole  (w). 

10.  But  this  construction  will  not  prevail  unless  it  will  clearly 
effectuate  the  testator's  general  intention.  Therefore,  in  a  case  (o) 
where  the  estate  was  given  by  a  settlement  to  the  children,  as  the 
father  should  appoint,  and  in  default  of  appointment,  to  them  as 
tenants  in  common  in  tail,  with  cross-remainders  in  tail,  and  the 
father  by  his  will  appointed  part  of  the  estate  to  one  of  his  sons, 
Henry,  for  life,  remainder  to  the  children  of  Henry,  as  he  should 
appoint,  it  was  insisted  that  Henry  should  take  an  estate-tail ;  and 
Lord  Rosslyn  in  the  course  of  the  argument  asked  why  he  could 

(0  Smith  V,   Lord  Camelford,    2  Ves.  (m)  2  Term  Rep.  254. 

jun.  60S ;  and  see  Bristow  v.  Warde,  2  Ves.  (n)  4  Dru.  &  War.  320. 

jun.  330.  (o)  Bristow  v.  Warde,  2  Ves.  jun.  336. 
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not  put  that  construction  on  the  devise ;  to  which  he  wofi  answered, 
that  it  was  intended  that  the  children  (of  Henry)  should  take  abso- 
lutely, not  that  it  should  go  as  an  estate-tail  would  carry  it.  It  was 
said,  that  the  principle  of  all  the  oases  for  an  implied  estate-tail  is, 
that  there  was  a  clear  indicium  of  an  intention  that  all  the  issues 
should  take  in  the  course  in  which  an  estate-tail  would  go,  but  that 
no  inference  could  be  drawn  from  those  cases  to  this,  where  there 
was  no  such  indication.  Lord  Kosslyn,  in  delivering  judgment, 
adopted  these  arguments.  He  said  that  the  case  of  Pitt  v.  Jackson 
would  not  enable  him  to  do  the  same  thing  here,  for  here  it  was  a 
power  to  Henry  to  appoint  to  children  in  such  shares  as  he  thought 
fit.  No  estate-tail  was  given,  nor  was  any  intention  of  that  sort  ex- 
pressed ;  but  the  children  would  take  either  by  appointment,  or  for 
want  of  itTdistributively  jper  capita.  Therefore  that  did  not  apply ; 
ail?  he  was  under  the  necessity  of  saying  the  interests. to  the  children 
??  Henry  could  not  in  anj  ,i:efipep.t.t?tke,.sffQc;t. 

11.  Tnbe^doctrine  of  cy  pres  does  not  apply  to  personalty.  It  was 
originally  introduced  in  favour  of  ithe  testator's  intention.  If  it  were 
extended  to  personal  estate,  it  would  defeat  the  intent,  for  it  would 
vest  the  personalty  in  the  executor,  and  not  in  the  children  on  the 
death  of  the  parent  (jd).  In  a  case  where  a  portion  was  appointed 
to  a  dauirhter  bom  i^ter  the  settlement  for  life  without  power  of 
anticipation  during  her  coverture,  the  Court,  without  deciding  whe- 
ther the  restriction  was  not  void  as  having  a  tendency  to  a  perpetuity, 
considered,  by  analogy  to  this  doctrine  of  ey  preM,  that  if  necessary 
the  limitation  might  be  so  modified  as  to  make  it  effective  in  the 
manner  in  which  it  might  take  effect  according  to  the  power  (;). 
The  restriction  seems  to  be  a  violation  of  the  rule  against  perpe- 
tuities, but  without  relying  upon  any  supposed  analogy  between 
the  case  and  the  doctrine  of  cy  pres,  the  Court  might  have  held 
the  restriction  invalid  as  an  excessive  execution,  and  the  gift  itself 
good(r> 

12.  And  the  rule  is  expressly  confined  to  wills.  It  does  not  ex- 
tend to  limitations  by  deed  only,  of  either  real  or  personal  estate. 
In  Brudenell  r.  Elwes  («)  Lord  Kenyon  himself  expressly  laid  it 
down,  that  this  doctrine  of  cy  pres  went  to  the  utmost  verge  of  the 
law,  even  in  the  construction  of  wills,  but  that  it  had  never  been 
applied  to  the  construction  of  deeds ;  and  he  accordingly  refused  to 
extend  it  to  a  limitation  in  a  deed  executing  a  power.  In  the  same 
case.  Lord  Eldon  observed,  that  the  case  did  not  come  near  Pitt  r. 
Jackson,  and  the  other  cases  upon  wills ;  first,  as  they  were  cases 
upon  wills,  not  deeds,  to  which  this  doctrine  had  not  been  applied  i 

(p)  RouUedge  v.  Dorrill,  2  Ves.  Jan.  364 ;  (q)  Fry  v.  Capper,  1  Kay,  163. 

and  sec  Knight  9.  Ellis,  2  Bro.  C.  C.  570 .  (r)  Infra, 

KeUy  V,  Fowler,  Wilm.  396.  (.^)  1  Kast,  451. 
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secondly,  those  cases  had  at  least  gone,  as  Lord  Kenyon  observed, 
to  the  utmost  verge  of  the  law,  and  he  should  find  it  very  difficult  to 
alter  an  opinion  he  had  taken  up,  that  it  was  not  proper  to  go  one 
step  further,  for  in  those  cases,  in  order  to  serve  the  general  intent, 
and  the  particular  intent,  they  destroy  both  {t), 

13.  This  point  was  decided  in  the  earlier  case  of  Adams  r, 
Adams  (w),  where,  under  a  jM)wer  to  appoint  to  children,  the  parent 
appointed  by  deed  to  the  children  for  life,  remainder  to  their  sons  in 
tail,  remainders  to  their  daughters  in  tail ;  the  grandchildren  were — 
as  in  the  other  cases — ^not  objects  of  the  power ;  and  as  the  appoint* 
ment  was  by  deed,  the  doctrine  of  cy  pres  was  not  discussed ;  and 
Lord  Mansfield,  and  the  other  Judges  of  B.  B.  certified  to  the  Lord 
Chancellor,  by  whom  the  case  was  sent,  that  the  power  was 
exceeded  by  limiting  the  estates  to  the  grandchildren,  but  that 
the  limitations  to  the  children  for  life  were  good,  an^,.  the  diapoai' 
tion  of  the  inheritanclei;  to  their  children. . void,  Therefore,  as  there 
was  no  appointment  of  the  inheritance  of  the  premises,  the  estate 
went  to  the  uses  declared  by  the  deed  creating  the  power,  in 
default  of  appointment,  subject  to  the  estates  for  life  to  the 
children. 

14.  Where  a  partial  interest  is  given  to  an  object  of  the  power 
with  remainders  to  persons  not  objects  of  it,  and  the  doctrine  of 
cy  pres  cannot  be  applied,  yet  the  whole  appointment  will  not  be 
void,  but  merely  that  part  whiclT  is  not  authorized  by  the  power. 
This  rule  is  observed  as  well  at  law  as  in  equity.  The  point,  as  we 
have  incidentally  seen,  was  expressly  decided  at  law  in  Adams  v. 
Adams  (x),  which  was  a  case  sent  out  of  the  Court  of  Chancery, 
where,  under  a  power  to  appoint  to  children,  the  estate  was  given  to 
the  two  daughters  for  life,  in  moieties,  remainder  to  their  children  in 
strict  settlement  The  Court  of  B.  B.  certified,  that  though  they 
were  of  opinion  that  the  donee  had  exceeded  her  power,  which  was 
confined  to  child  or  children,  by  limiting  estates  to  her  grandchildren, 
yet  they  thought  that  the  same  ought  to  prevail  so  far  as  her  power 
extended,  and  that  the  limitation  to  her  daughters  for  life  was  good ; 
but  that  the  disposition  of  the  inheritance  to  their  child  or  children 
was  void  (y).  As  Mr.  Justice  Buller  remarked  in  a  later  case, 
there  the  estate  was  limited  to  daughters,  &c.  in  being :  and  it  is 
material  to  consider  how  the  estate  was  divided.  It  was  divided 
into  moieties,  one  moiety  to  one  daughter  for  life,  remainder  to  her 
issue,  with  cross-remainders.  The  Court  then  say  that  tlie  disposi- 
tion of  the  inheritance  to  the  children  was  void,  but  that  the  estates 
for  life  were  good ;  that  is,  the  estates  for  life  to  each  of  the  sisters 


(t)  7  Ves.  890. 

(u)  Cowp.  651;  supra,  p.  61. 

(ic)  Ubisup, 


(y)  And  see  accordingly  Brudenell  v. 
Elwes,  1  £aBt,442;  7  Ves.  382;  Phelpv, 
Hay,  A  pp. 
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in  tbeir  respectiye  moieties,  reddendo  singula  singulis  {z).  By  a  de- 
cree made  in  the  cause  on  the  27th  November  1777,  the  Lord 
Chancellor,  agreeing  with  the  certificate,  dismissed  the  plaintiff's 
bill.  The  same  decision  was  made  in  Equity  by  Lord  Rosslyn,  in 
the  case  of  Bristow  v.  Ward  (a),  although  it  was  contended,  that  if 
the  appointment  could  not  take  effect  in  the  manner  the  distribution 
was  made  by  the  parent,  the  question  would  be.  What  he  would 
have  done  if  he  had -been  apprised  that,  part  failing,  there  would 
arise  an  inequality  unforeseen  by  him  as  to  his  children  ?  But  Lord 
Bosslyn  said,  that  the  answer  was,  nobody  could  tell  what  he  would 
have  done ;  but  that  was  not  a  ground  for  setting  aside  the  whole ; 
for  each  child  to  whom  he  had  well  appointed  had  a  right  to  claim 
that  {b). 

15.  But  tiiere  is  mote  difficulty  where  the  fund  is  given  generally 
amongst  persons,  some  of  whom  are  objects  of  the  power,  and  some 
not.  This  was  one  of  tiie  many  points  in  Alexander  v,  Alexander  (r), 
where  under  a  power  of  appointing  a  personal  Aind  amongst  children^ 
the  wife  gave  a  portion  of  it  to  trustees,  '^  upon  trust  to  pay  tiie  in- 
terest thereof  weekly,  or  otherwise,  in  such  manner  as  tiie  trustees 
riiould  tiiink  most  beneficial  for  tiie  personal  support  and  maintenance 
of  her  son  Francis,  and  his  wife  and  children.^^  Sir  Thomas  Clarke, 
Master  of  the  Bolls,  first  held  that  tiie  discretionary  power  to  the 
trustees  was  void.  He  then  treated  tiie  case  as  if  the  mother  had 
given  it  herself  indefinitely  for  the  benefit  of  Francis,  his  wife  and 
children,  laying  the  discretionary  power  out  of  tiie  case  as  if  never 
inserted  in  the  will,  and  then  he  said,  certainly,  so  far  as  the  wife 
and  children  were  to  have  the  benefit  of  it,  that  would  not  be  good. 
And  he  thought  tiiat  tiiis  appointment  would  not  be  considered  a 
complete  execution  as  to  Francis,  for  the  wife  and  children  were  to 
have  something,  and  there  was  no  possibility  of  distinguishing  how 
much  she  exceeded  her  power.  He  then  proceeded  to  consider 
whether  tiiere  was  any  otiier  way  to  make  this  good ;  and,  by  a  very 
artificial  train  of  reasoning,  he  came  to  the  conclusion,  that  Francis 
might  take  the  whole  fimd,  and  decreed  accordingly.  His  argu- 
ment was  this :  '^  I  own  {d)  I  incline  to  tiiink  there  is  a  metiiod : 
Suppose  tiie  mother,  instead  of  using  the  words  she  has,  had  given 
tiiis  one*fourth  to  be  applied  in  such  way  as  was  most  beneficial  for 
her  son,  and  his  wife  and  children,  if  they  shall  by  law  be  capable ; 
I  should  not  have  doubted  but  tiiat  as  the  wife  and  children  are  not 

(z)  8  Tern  Rep.  254.  Smith  e.  Lord  Camelford,  3  Ves.  jnn.  698. 

(a)  2  Ves.  380;  and  see  Roberts  v.  Diz-  (c)  2  Ves.  640 ;  see  2  Iklyl.  &  Cra.  251 ; 

veil,  App.,  the  appoinlment  over  of  the  Martin  v.  Swannell,  2  Beav.  240;  Crozier 

2,000 1,  V.  Crozier,  8  Dm.  &  War.  358. 

{b)  And  see  Routledge  v.  Dorril,  2  Ves.  (d)  2  Ves.  646. 

iau.  367 ;  Crompe  v.  Barrow,  4  Vos.  681 ; 
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by  law  capable,  it  would  be  absolute  to  Francis ;  and  the  question  is, 
whether  there  is  any  difference?  This  bears  an  analogy  to  what 
the  dispositions  by  the  mother  would  be,  if  she  had  given  it  to  a  son 
by  name  who  never  appeared  to  have  existence,  or  was  never  capable 
of  taking;  if  given  to  these  four  indefinitely,  and  three  were  in«- 
capable  of  taking,  the  fourth  would  have  the  whole ;  he  must  take 
such  as  the  others  were  incapable  of  taking.  It  falls  within  t]\e 
reason  of  the  late  case  of  Humphrey  v.  Taylour  (e),  where  a  per- 
sonal estate  was  given  to  two  in  joint-tenancy  ;  one  was  outlawed  ; 
and  therefore  the  testatrix  made  a  codicil,  whereby  she  adeemed 
what  was  given  to  one  of  the  two ;  the  question  was,  whether  the  '■ 
other  joint-tenant  should  take  only  a  moiety  ?  But  the  Court  held 
he  was  to  take  what  the  other  did  not ;  they  were  to  take  the  whole 
between  them.  The  mother  never  designed  this  fourth  part  should 
fall  into  the  residue,  and  it  would  be  extremely  hard  that  it  should. 
Then  he  will  be  entitled  to  the  whole  of  that "  (/). 

16.  The  foregoing  reasoning  is  not  satisfactory  ;  and  it  cannot  be 
considered  clear  that  a  similar  case  would  now  receive  a  similar  de* 
cision.  It  is  well  settled  by  later  determinations  that  a  gift  under  a 
power,  ^P/cLcinfffObjects  not  within  the  line  of  perpetuity y  is  wholly 
void,  and  the  iuna  cannot  be  given  to  those  to  whom  it  might  have 
been  legally  appointed. 

17.  Thus  in  Gee  v.  Audley  (^),  there  was  an  appointment  by  will 
of  1,000  /.  in  default  of  issue  of  Mary  Hall,  equally  to  be  divided 
between  the  daughters  then  living  of  John  Gee  and  Elizabeth  his 
wife ;  and,  if  that  had  Been  restrained  to  the  death  of  the  person 
executing  the  power,  it  would  have  been  good.  The  bill  was  brought 
by  the  four  daughters  of  John  and  Elizabeth  Gee  to  have  the  fund 
secured  for  their  benefit  upon  the  death  of  Mary  Hall  without  issue. 
Lord  Kenyon  held,  that  as  the  execution  would  take  in  children  bom 
ai*ter  the  death  of  the  appointor,  it  was  too  remote,  and  he  would  not 
wait  to  see  what  contingency  would  happen. 

18.  The  same  point  arose  in  the  case  of  Koutledge  v.  Dorril(A); 
and  Lord  Alvanley,  Master  of  the  Soils,  started  the  question, 
whether  those  children  who  might  have  been  the  proper  objects 
should  take.  At  first,  he  said,  he  was  of  opinion,  that  as  she  might 
have  appointed  to  the  three  children  born  before  her  death,  when  she 
appointed  to  all,  these  three  might  be  considered  as  the  sole  objects ; 
but  upon  considering  it  further,  and  particularly  upon  Gee  and 
Audley,  he  was  of  opinion  that  would  be  a  forced  construction ;  and 

(e)  Ambl.  136.  Cox,  324,  nom.  Jee  v.  Audley,  where  it  does 

(/)  See  Crozfer  v.  Oozler,  3  Dm.  &  not  appear  to  have  been  the  execution  of  a 

War.  360;  Ex  parte Beroard,  6  Ir.Ch.  Rep.  power;  see  1  Drew.  126, 127. 

133.  (A)  2  Ve».  jud.  367. 
{g)  2  Yes.  jun.  365,  cited;  leported  in  1 
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that  the  donee^  in  affecting  to  give  this  to  all  the  issue  her  daughter 
might  have  at  any  time,  had  transgressed  the  power ;  and  so  far  being 
ill  executed,  it  was  to  be  considered  as  not  executed,  and  was  totally 
void.  The  donee,  he  observed  in  another  place,  did  not  mean  those 
only  to  whom  she  might  have  appointed,  but  all ;  and  upon  failure  of 
all  then,  and  then  only,  she  gave  it  over  (t). 

.19.  In  Griffith  v.  Pownall(A),  the  Vice  Chancellor  admitted  that 
if  a  person  having  a  power  over  a  fund,  appoints  it  in  bulk  amongst 
a  set  of  persons  collectively y  some  of  whom  are  within  the  rule  of  law 
as  to  perpetuity,  but  the  rest  of  them  are  not,  the  appointment  is  void 
in  toto.  This  was  said  in  a  case  where  the  settlement  was  of  a  iund 
as  A  should  appoint,  to  the  children  of  B  and  C,  begotten  or  to  be 
begotten,  or  their  issue.  The  power  was  an  exclusive  one,  and  the 
fund  in  default  of  appointment  was  in  trust  for  all  the  children  of 
B  and  C,  begotten  or  to  be  begotten,  equally ;  B  and  C  had  four  sons 
and  two  daughters  living  when  the  settlement  was  made,  and  never 
had  another  child :  A  by  his  will  reciting  his  power,  and  naming  the 
six  children,  appointed  that  the  shares  which  such  of  the  children  of 
B  and  C,  begotten  or  to  be  begotten,  as  were  or  should  be  daughters 
would  be  entitled  to  in  default  of  appointment,  should  be  in  trust 
for  such  of  the  said  daughters  as  should  have  attained  twenty-one,  or 
be  married,  for  their  separate  use  for  life,  according  to  their  respective 
shares  of  the  capital^  and  that  after  their  deaths  their  shares  of  the 
capital  should  be  transferred  between  their  children  respectively.  And 
there  was  a  gift  over  in  failure  of  such  children  of  any  such  daughter, 
upon  the  trusts  of  the  settlement  in  default  of  appointment.  The 
Y.  C.  said  it  was  manifest  &om  the  langM9ge  of  the  testator  that  he  did 
£S)l  appoint  the  bulk  of  the  funji,  but  merely  directed  how jfAe,  iiiiaw 
of  each  daughter  should  go^  a^tfin  ixerTcLeatb.  If  there  had  been  a 
seventh  or  an  eighth  daughter,  the  appointment  would  have  been  bad 
as  to  their  children,  but  nevertheless  Ae  appointment  as  to  the  living 
daughters'  shares  would  have  been  gpoJ,  Kr  the  partial  invalidity  of 
lEHe  appointment  with  reg^d  to.  the  sbarea  of  their  younger  sisters 
could  not  affect,  in  the  slightest  degree,  the  validity  of  the  appoint- 
ment of  the  shares  of  the  living  .daughters.  It  requires  much  con- 
sideration to  distinguish  this  case  from  those  in  which  the  gifts  were 
held  void. 

20.  In  the  case  of  Alexander  v.  Alexander,  Sir  Thomas  Clarke^ 
addressing  himself  to  the  impossibility  of  discovering  the  excess  in 
the  case  before  him,  because  it  was  given  indefinitely,  said,  that  had 
it  been  free  from  that  circumstance  of  uncertainty,  how  much  each 

(i)  Upon  the  law  as  to  geoeral  gifts,  see  22*2. 
Leake  ».  Robinson.  2  Mer.  390;  Farmers.  (A)  13  Sim.  393.    Exparte  Deniaid,  6 

Francis,  2  Bing.  155;   Bull  r.  Pritchard,  1  Ir.  Ch.  Uep.  140. 
Boss.  216 ;  Jones  v.  Mackilwain,  I   Uuss. 
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was  to  take,  it  would  be  void  as  to  the  wife  and  children,  who  were  not 
objects  of  the  power.  Suppose,  he  added,  she  had  given  it  to  the 
husband,  his  wife,  and  children,  in  gross  sums  absolutely,  equally  to  be 
divided,  that  would  have  been  bad,  and  an  excess  of  her  power,  and 
if  it  had  been  such  a  partial  appointment,  so  far  as  void,  it  would 
have  fallen  into  the  residue  (/). 

21.  In  the  cases  of  Gee  and  Audley,  and  Koutledge  and  Dorril, 
the  fund  was  given  equally  amongst  the  children,  but  the  Court  did 
not  consider  the  appointment  good  pro  tanto,  because  those  cases  . 
turned  on  the  remoteness  of  the  limitation.   Where  that  question  does' 
not  arise,  and  the  fund  is  ,giYQ^,  gmongst  several  objects,  some  pf^ 
whom  jCimnot.J^ke,  and  the  excess  can  be  ascertained,  the  objects  / 
who  are  capable  may^in  most  cases  talte  their  shares: — If  a  fund  i . 
should  be  given  between  the  parent  capable,  and  his  children  iit-  j  ' 
capable,  in  equal  moieties,  the  parent  would  be  entitled  to  his  moiety ; 
so  if  the  fund  were  given  equally  amongst  the  objects  of  the  power, 
and  strangers  living   and  ascertained,  the  real  objects  would   be 
entitled  to  the  shares  which  they  would  have  taken  upon  a  division 
if  the  whole  appointment  had  been  valid  (m).     This  was  formerly 
a  doubtful  point,  but  Lord  Alvanley  appears  to  have  been  of  opinion 
in  favour  of  the  partial  validity  of  the  appointment  (n),  and  the  point 
was  so  decided  in  Sadler  v.  Pratt  (o),  and  the  principle  has  been 
followed  in  Harvey  v,  Stracey  (j>)y  where  an  appointment  was  made 
to  persons  who  were  within  the  prescribed  class,  and  to  persons  who 
were  not,  and  the  appointment  was  held  void.     The  Court  observed, 
that  when  an  i^pppintment  is  to  a  class  some  of  whom  are  within,  and 
others  are  not  within,  the  proper  limits  of  the  power,  if  the  class  of 
persons  is  a8certaiQ.Qd  so  that  you  can  point  to  A,  who  is  within 
the  limits,  and  say  so  miich  is  to  go  to  him,  though  the  others  are 
not  within  the  limits,  yet  the  appointment  to  ^  shall  take  effect,  but 
if  the  appointment  is  to  a  class  some,  of  whom  may,  and  others  may 
not  be  objects  of  the  power,  and  there  is  nothing  to  point  out  what 
portion  is  to  go  to  those  who  are  within  the  power  and  what  to  those 
who  are  not,  the  whole  fails.     But  it  was  held  in  this  case  of  Harvev  * 
V.  Stracey,  that  if  a  correct  appointment  be  made  to  objects  of  the  ' 
power,  it  will  be  valid,  notwithstanding  that  the  persons  who  are  to 
take  as  appointees,  or  the  shares  and  interests  which  they  are  to  take 
under  the  appointment,  are  made  contingent  upon  a  future  event,  pro- 
vided the  contingency  must  happen  within  the  period  prescribed  by 
the  rule  relating  to  perpetuities ;  and  if  the  fund  is  appointed  not 
entirely  to  objects  of  the  power,  but  partly  to  strangers,  it  will  still  be 

(0  See  Ratcliffe  v.  Hampson,  1  Jut,  N.  S.  (n)  See  4  Ves.  786. 

1104,  where,  according  to  the  judgment,  (o)  5  Sim.  632;  Palsgrave  r.  Atkinson, 

the  children  of  a  deceased  child  were  to  tuke  1  Coll.  190. 

the  parent's  sluire.  (/>)  1  Drew.  73 ;  Grogan  v.  Dopping,  G 

(?«)  See  2  Ves.  644.  Jr.  Ch.  Rep.  265 ;  conwder  this  case. 
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valid  quoad  those  who  are  the  objects  of  the  power,  and  the  appoint- 
ment will  fail  only  as  to  those  persons  who  are  not  objects  of  the 
power  (q),  and  upon  this  principle  an  appointment  so  made  that  the 
persons  who,  according  to  its  construction,  were  to  take  under  it,  and 
the  shares  they  were  to  take,  must  necessarily  be  ascertained,  and  the 
interests  vested  at  the  death  of  a  person  who  was  alive  at  the  date  of 
the  settlement  creating  the  power,  was  deemed  perfectly  valid  quoad 
the  shares  or  interests  which  were  appointed  to  persons  coming 
within  the  class  designated  by  the  power,  but  was  of  course  invalid 
so  far  as  it  appointed  shares  to  persons  not  coming  within  that  class. 

22.  Although  a  limitatioji  ie,.wid,  as  not  authorized  by  .the  power, 
yet  it  is  not  considered  absolutely  void^  so  as  to  accelerate  the  ye- 
mainders  dependent  on  it,  which,  if  given^  immediately,  would  have 
Eeen  good ;  but  notwithstanding  that  it  be  void  itself,  yet  it  prevents 
the  limitations  over  &om  taking  effect  (r);  for,  as  Lord  Alvanley 
observed,  it  would  be  monstrous  to  contend  that  though  it  was 
appointed  to  the  remainder-man  in  failure  of  the  existence  of  persons 
incapable  of  taking,  yet  notwithstanding  they  exist,  he  should  take  it 
as  if  it  was  well  appointed  to  them,  and  they  had  failed.  It  is  given 
upon  a  contingency ,  upon  which  there  is  no  right  to  give  it(«).  And 
even  when  the  gift  by  will  under  a  power  was  to  a  daughter  in  pay- 
ment of  money  lent  by  her  to  her  mother  the  testatrix,  until  she  was 
paid  principal  and  interest,  after  which  the  property  was  to  be  equally 
divided  between  her  and  her  brothers,  the  gift  for  the  payment  of 
the  debt  was  held  to  be  void,  and  the  gift  to  the  daughter  ivnd  her 
brothers  fell  with  the  previous  appointment,  on  the  completion  of 
which  alone  it  waa.to.tijte  §j0fept  (0-  -And  where  tHe  first  limitation" 
is  too  remote,  and  therefore  void,  a  subsequent  limitation  to  an  object 
of  the  power  will  not  take  effect,  although  the  persons  intended  to 
take  under  the  void  limitation  have  actually  failed  («). 

23.  In  Alexander  V,  Alexander  (a:),  under  a  power  to  appoint  a 
personal  fund  to  children,  the  donee  appointed  to  a  daughter  Catherine 
for  life,  and  after  her  death  to  her  children  living  at  her  death ;  in 
default  of  such  child  or  children,  the  principal  to  her  if  she  survived 
her  husband,  but  if  she  died  in  his  life  the  principal  at  her  decease  to 
go  to  James  and  Mary  (two  other  children,  objects  of  the  power). 
The  gift  to  the  daughter  for  life  was  held  good,  that  to  the  grand- 
children void.  Next,  the  learned  Judge  said,  as  to  the^contingent 
interest  to  Catherine,  if  she  had  no  children  and  she  survived  her 
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iq)  1  Drew.  136,  187.  (»)  Boutledg6  r.  Dorril,  2  Ves.  jun.  357; 

(r)  Alexander  r.  Alexander,  2  Ves.  640 ;  Beard  ».  Westcott,  Gilbert  on  Usee,    270S 

Robinson   v.  Hardcastle,   2  T.  Rep.  241 ;  n  ;  1  Tamer,  25. 

Bailey  v.  Lloyd,  5  Rum.  330;  but  see  Doe  {t)  Reid  v.  Reid,  25  Beav.  469. 

u.  Lord  George  Cavendish,  4   Term  Rep.  (w)  See  1  Vict.  c.  26,  s.  25. 

744,  n,  wbich  in  Uiis  respect  is  not  law ;  {x)  2  Yes.  640. 
Ri'id  V.  Roid,  25  i^oav.  460. 


r 


-t- 


CH.  10.  S.  1.]  WHERE   A   GIFT   OVER   IS   DERTROTED.  509 

husband,  but  in  default  thereof  to  James  and  Mary:  suppose 
Catherine  leaves  children  at  the  time  of  her  death,  it  is  impossible 
any  of  these  limitations  over  should  take  effect,  it  will  fall  into  the 
residue,  because  it  was  no  appointment,  being  only  a  partial  appoint-* 
ment  given  only  to  Catherine  for  life ;  and  yet  the  children,  though 
they  could  not  take  themselves,  would  yet  prevent  the  limitation  over. 

24.  This  was  the  case  of  an  executorj^J^jj^ail^tiQ^  which  was  held 
incapable  of  taking  effect  unless  in  the  event  upon  which  it  was  given 
although  the  prior  gift  was  void.     The  distinction  between  such  a 

case  and  that  of  a  remainder  in  form  limited  to  an  object  capable  of  ^^»  H"*  ^  •  '*' 
taking  after  sucK^an^invafid  estate,  as  we  have  before  noticed,  to  a  >*i*»^  f»»^' 
person  not  an  object,  or  being  an  object  incapable  of  taking  on  ^/^f-  c**-**-^ 
account  of  remoteness,  is  that  such  a  remainder  is  void  in  its  creation.  ^^  -^^^^^  ^^^ 

25.  In  Doe  v.  Lord  Geoi^e  Cavendish  (y),  under  a  full  power  to  '*v  ^v-  \c^' 
appoint  to  children  in  fee,  in  default  of  appointment  with  a  gift  to  ^  ^-  ^^•' ' '  f^' 
the  children  as  tenants  in  common  in  tail,  with  cross-remainders  be-  '^^^^^^ 
tween  them  in  tail,  the  donee  appointed  the  estate  toone  son(Bichard)  "ao //- v»-  t^- 
for  life,  remainder  to  his  sons  in  tail  male,  remainder  to  another  son  ^^  f^  ^'^^"^ 
(Georffe)  for  life,  &c. ;  Richard  died  a  bachelor,  and  Lord  Mansfield  '  '  '  ^  ^''*** 
said  that  it  was  objected  that  the  appointment  being  void  in  part,  t*-*^;-*^^*- 
should  be  void  itt  toto ;  but  as  to  that,  the  Court  were  of  opinion  that         '  "* 

if  void  as  to  the  children,  it  was  good  to  Lord  George  for  life  (z). 
But  this  is  not  law,  and  the  contrary  has  frequently  been  determined. 
Indeed  Lord  Mansfield  appears  to  have  ruled  this  very  point  in  the 
prior  case  of  Adams  v.  Adams,  although  the  certificate  is  not  clearly 
expressed  on  this  head  (a). 

26.  In  Robinson  v.  Hardcastle  (b)^  the  power  was  to  the  husband, 
the  tenant  for  life,  to  appoint  to  such  of  the  children  as  he  thought 
proper,  and  in  default  of  appointment  the  estate  was  limited  to  the 
first  and  other  sons  successively  in  tail,  with  limitations  over.  The 
donee,  in  exercise  of  the  power,  appointed  the  estate  to  the  only  son 
for  life,  remainder  to  his  sons  and  dauorhters  in  tail,  and  for  default 
of  such  issue,  to  one  of  the  daughters  of  the  marriage  in  fee.  The 
son  died  without  issue,  but  had  suffered  a  recovery.  It  was  ieul- 
mltted  that  the  limitations  to  the  grandcHflSrcn  were  void — they 
were  not  within  the  power,  and  were  besides  too  remote — ^but  it 
was  insisted  that  the  appointment  to  them  was  to  be  considered  as  if 
it  had  never  been  inserted  in  the  will,  and  therefore  the  remainder 

to  the  daughter  in  fee  was  accelerated ;  and  Lord  Thurlow  inclined      j . .     . 
to  this  reasoning.    He  said  the  question  was,  whether  such  an  illegal 
estate  being  interposed,  it  shall  not  be  considered  as  a  nullity,  and 
the  next  estate  be  brought  forwards  and  attached  to  the  estate  for 


(y)  4  Term  Rep.  741,  n. 
(z)  And  see  4  Term  Rep.  24a 
(a)  Cowp.  661 ;  tuproy  p.  61. 


(b)  3  Term  Rep.  241.  781 ;  2  Bro.  C.  C 
22.344. 
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life.  The  cases  seemed  to  support  this  doctrine,  bnt  not  so  clearly 
as  for  it  not  to  deserve  further  consideration.  The  will  must  have 
the  favourable  construction  of  one ;  and  you  must  consider  the  te&^ 
tator  as  intending,  if  the  first  was  bad,  that  the  subsequent  limitation 
should  take  place,  though  this  was  an  extraordinary  intent  to  attri- 
bute to  him  ((?).  Mr.  Justice  Buller  observed,  that  if  a  subsequent 
limitation  depended  upon  a  prior  estate  which  was  void,  the  subse- 
quent one  must  fall  with  it.  If,  indeed,  the  subsequent  limitation 
was  not  dependent  upon  the  other,  it  might  then  take  place^  notwith- 
standing the  first  was  bad.  Upon  a  later  day,  after  some  observa- 
tions which  should  be  read  by  the  student  with  caution,  he  treated 
the  appointment  to  the  son  and  his  children  as  invalid,  but  thought 
that  he  either  took  an  estate  tail  under  the  appointmentl)r  under 
the  settlement.  The  second  ground  on  which  liie  daughter's  title 
had  been  rested  was,  that  if  the  inmiediate  limitations  in  strict  settle- 
ment to  the  son  were  void,  it  should  accelerate  the  daughter's 
remainder  in  fee.  But  the  case  of  Alexander  v.  Alexander  was 
decidedly  against  it,  for  the  Master  of  the  Bolls  there  said,  that 
though  the  children  could  not  take,  yet  they  should  prev^it  the 
'imitation  over.  When  this  ciose  was  sent  to  them,  the  Lord  Chan- 
ceHbf  very  properly  observed,  that-to  support  this  argument  the  tes- 
tator must  be  considered  as  intending  that  if  the  first  use  was  bad, 
the  subsequent  limitation  should  take  effect,  though  this  seemed  an 
extraordinary  intent  to  attribute  to  him.  It  would  be  extraordinary 
indeed,  for  then  it  must  be  said,  that  though  the  testator  has  ex- 
pressed an  intention  in  his  will  to  provide  for  his  son  and  his  issue, 
the  grandchild  should  be  disinherited,  which  must  be  the  conse- 
quence if  the  daughter's  remainder  should  be  accelerated.  The  Lord 
Chancellor  acted  upon  the  opinion  of  the  Court,  that-the^claughter 
took  no  interest  in  the  estate. 

S7.  The  doctrine  was  finally  settled  by  the  case  of  Brudenell  w. 
Elwe8(rf),  where  a  woman,  under  a  power  to  revoke  and  limit  new 
uses  amongst  the  children  of  the  marriage,  did  revoke  and  limit  life 
estates  to  two  of  the  children,  a  daughter  and  son  successively,  and 
then  to  trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  sons  of  the  son  (the  tenant  for  life)  in  tail  male,  remainder 
to  another  son  for  life,  remainder  to  trustees  as  before,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to  the  daughter 
in  fee-  Both  of  the  sons  died  without  issue  male.  The  ques- 
tion was,  whether  the  remainder  to  the  daughter  in  fee  was  in 
the  events  good;  and  It  was  decided. to  be  invalid.  Lord  Kenyon 
said  the  wife  had  no  power  under  the  settlement  to  appoint  to  the 
children  of  unborn  children,  but  she  was  confined  to  execute  her 

(e)  "it  Bro.  C.  C  30.  Beard  v.  Westcott,  5  Taant.  302  ;  6  Bam. 

(d)  1  Baat,  442;  7  Ves.  382;   and  see      &Ald.S04;  Tarn.  26. 
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power  among  the  children.  So  far  therefore  as  she  appointed  an 
estate  for  life  to  the  daughter,  with  remainder  for  life  to  one  of  the 
sons,  she  did  well ;  beyond  that  she  exceeded  her  power  in  appoint- 
ing to  the  issue  of  that  son,  and  therefore  the  excess  was  Toid.  But 
it  was  equally  clear  that  she  did  not  intend  that  the  subsequent 
limitation  over  to  the  daughter  should  be  accelerated,  but  it  was 
made  to  depend  upon  the  intermediate  limitation  to  the  issue  of  her 
brothers,  and  she  was  not  to  take  till  their  issue  male  were  extinct. 
Those  intermediate  limitations  therefore  being  void,  the  ultimate 
remainder  dependent  upon  them  must  also  faU.  If  then  the  appoint- 
ment were  originally  bad  for  the  excess,  the  subsequent  circumstance 
of  the  death  of  the  brother  without  having  had  issue,  cannot  make  it 
good.  The  appointment  must  be  legal  at  the  time  of  its  creation. 
Therefore^^  estafemustgb  as  In  default  of  appointment  beyond  the 
two  estates  for  life,  according  to  the  directions  of  the  settlement 

28.  But  in  a  case  where  the  fund  was  given  to  a  son  who  was  an 
object  of  the  power,  and  was  alive  at  the  time  it  was  created,  for  life, 
and  after  his  decease  to  his  wife  and  children,  who  were  not  objects ; 
but  in  case  he  should  die  without  leaving  a  wife  or  child  him  surviving y 
then  to  his  sister,  who  was  an  object  of  the  power ;  the  trusts  for  the 
wife  and  children  were  determined  by  Lord  Alvanley  to  be  bad,  but 
be  at  the  same  time  held,  that  if  the  son  should  die  without  leaving 
a  wife  or  child  surviving,  the  gift  oyer  to  the  daughter  would  bo 


A 
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to  give  interests  to  the  children;  but  was  there,  he  asked,  any  occa-  ix  .'  %. 
sion  to  make  it  fail  upon  the  other  point,  the  gift  over  to  a  person  ^^ "  ^y  fcX  ^^ 
who  is  an  object  of  the  power?  Why  was  he  to  exclude  the  person 
taking  over  who  had  a  right  to  take  ?  There  were  two  alternatives. 
If  the  son  should  leave  no  wife  or  children  at  his  death,  then  the 
limitation  over  being  to  a  good  object  would  take  effect ;  if  he  should 
leave  a  wife  or  children,  then  it  could  not  take  effect  (e).  As  Lord 
Kenyon  observed  in  a  subsequent  case(/),  the  case  went  upon  the 
ground  of  its  being  an  appointment  with  a  double  jispect,  and  there- 
fore that  if  the  contingency  which  went  beyond  the  power  should 
not  happen,  it  would  not  stand  in  the  way  of  those  who  might  take 
under  the  appointment  in  the  event  which  happened,  and  who  were 
within  the  power. 

29.  So  a  gift  to  an  object,  with  a  gift  over  in  a  particular  event  to 
a  person  not  an  object,  is  of  course  void  only  as  to  the  gift  over  {g). 

(e)  Cpompe  ».  Barrow,  4  VeB.  681 ;  and  (/)  Bradenell  v.  Elwes,  1  East,  460. 

seed  Bro.  C.  C.  415;  Bailey  v.  Lloyd,  5  {g)  Brown  v.  Nisbett,  1  Cox,  13;  t9|/hi, 

RiU8.  330. 342.  344 ;  Hewitt  v.  Lord  Dacre,  s.  3,  pi.  5. 
2  Kee.  022;  and  see  guproy  p.  64. 
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30.  In  a  case  (A)  where  a  woman  aflter  successive  life  estates  to  her 
husband  and  herself  had  a  very  general  exclusive  power  of  appoint- 
ment to  the  children  of  the  marriage,  and  in  default  of  appointment 
the  estate  was  limited  to  the  children  as  tenants  in  common  in  tail 
with  remainder  to  herself  in  fee,  and  she  by  will  appointed  the  estate 
to  a  son  in  fee  subject  to  a  charge  for  another  son  at  twenty-one. 
But  in  case  neither  of  her  sons  should  be  living  at  the  decease  of  her ' 
husband,  then  she  devised  and  appointed  the  estate  to  her  father-in- 
law,  his  heirs  and  assigns,  upon  certain  trusts  for  persons  who  were 
not  objects  of  the  power.  The  two  sons  died  in  the  lifetime  of  their 
father,  and  there  were  other  children  who  were  bom  after  the  date  of 
the  will.  It  was  insisted  that  the  devise  over  was  so  engrafted 
upon  the  devise  to  the  son  that  the  whole  was  void,  whilst  on  the 
other  side  it  was  argued  that  the  fee  in  the  son  was  not  devested 
inasmuch  as  the  devise  over  was  void.  The  Court  observed  that 
where  that  part  of  tlie  appointment  which  is  within  the  power  can  be 
separated  from  that  which  is  excessive,  so  as  to  leave  the  gooT  pairt 
wholly  unaffected  and  independent  of  that  which  is  bad,  so  much  as 
is  within  the  power  may  be  supported  though  tJie  remainder  is 
rejected;  but.th!9.  PftS!^ Jitppeared  to  them  to  be  otherwise  when  the 
extent  and  effect  of  so.  much  as  is  within  the  power  is  greater  or  less 
according  as  the  remai^d^r  is  valid  or  invajld.  If  ithe  appointment 
had  been  to  the  younger  children  upon  the  contingency  of  the  two 
elder  sons  dying  before  their  father,  such  an  appointment  would 
have  been  free  from  objection,  but  in  that  case  the  estate  given  in 
tiie  first  instance  to  the  eldest  son  would  be  subject  to  a  contingency 
by  which  it  would  be  liable  to  be  defeated,  and  the  estate  given  to 
this  son  by  the  actual  appointment  was  not  less  subject  to  be  defeated 
in  consequence  of  the  gift  over  being  to  a  person  incapable  to  take 
than  if  he  had  been  capable.  Taking  this  appointment  as  a  whole, 
the  intention  was  not  to  give  the  son  a  fee  absolute  in  all  events,  but 
only  in  Case  he  or  his  brotlier  survived  the  father.  These  observa^ 
tions  showed  that  the  effect  of  the  appointment  to  the  son  could  not 
be  disconnected  from  the  consideration  of  the  validity  or  invalidity 
of  the  subsequent  appoiut^eiit  to  the  father-in-law,  but  that  the  one 
was  dependent  on  the  othejc  As  the  lessor  of  the  plaintiff*  could  not 
recover  unless  the  son  took  the  absolute  fee,  it  was  immaterial  whe- 
ther the  appointment  was  wholly  void  in  consequence  of  its  being 
mixed  up  with  and  dependent  upon  that  part  of  the  appointment 
which  was  not  within  the  power,  or  whether  the  son  took  an  interest 
under  the  appointment,  but  one  which  was  liable  to  be  defeated  on 
the  happening  of  the  contingency  of  both  the  elder  sons  dying  in  the 
lifetime  of  the  father.     In  either  way  of  viewing  it,  the  claim  under 

(h)  Poe  V.  Eyre,  3  Com.  Bench,  657. 
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tiie  appointment  to  the  son  as  a  present  existing  interest  could  not, 
they  thought,  be  sustained ;  and  the  property  under  the  events  which 
•  had  happened  would  go  in  the  same  way  as  if  no  appointment  had 
been  made. 

31.  It  is  to  be  regretted  that  the  case  was  thus  disposed  of.  It 
seems  to  admit  of  no  doubt  that  the  appointment  to  the  son  was  a 
valid  one  and  was,  at  least  to  the  extent  in  which  it  was  intended  to 
operate,  wholly  unaffected  by  the  invalid  gift  over.  The  line  be- 
tween the  validity  and  the  invalidity  was  marked  and  distinct.  The 
event  provided  for  might  not  have  happened,  in  which  case  the  fee, 
according  to  the  intention,  would  have  remained  in  the  son ;  as  the 
event  had  happened,  the  question  was  whether  the  fee  should  not 
be  devested  according  to  the  declared  intent,  although  the  gift  over 
could  not  take  effect 

32.  Since  writing  the  above,  the  case  has  been  before  the  Ex- 
diequer  Chamber  and  the  judgment  has  been  affirmed  (t)  upon  clear 
and  satisfactory  grounds.  The  judges  held  lliat  the  eldest  son  took  a 
vested  defeasible  estate  in  fee,  and  that  the  appointment  over  alone 
was  void.  This  estate  in  the  son  in  the  event  which  had  happened 
was  put  an  end  to,  for  the  condition  by  which  the  estate  was  to  be 
defeated  was,  if  the  two  sons  should  die  in  their  father's  lifetime,  and 
not  if  they  so  di§d  and  the  estate  should  by  law  vest  in  the  father-  ^ 
in-law.  It  would  be  so  upon  an  ordinary  devise  to  one  in  fee,  and  if  "^ 
he  died  in  the  lifetime  of  A  over  to  a  charity,  when  if  the  event  hap- 
pen the  devise  ceases  although  the  charity  cannot  take. 

33.  The  reporters  have  added  a  note  to  the  above-mentioned  case, 
with  a  view  to  impeach  the  decision  upon  the  ground  that  as  the  gift 
over  to  the  father-in-law  could  not  take  effect,  the  gift  to  the  son  was 
not  defeated.  After  showing  that  where  there  is  a  devise  in  fee  upon 
a  contingency,  the  land  in  the  meantime  descends  to  the  testator's 
heir-at-law,  the  note  proceeds  to  say  that  in  the  case  of  a  devise  by  A 
to  £  in  fee  on  a  contingent  event,  and  subject  to  the  contingent  devise 
to  C  in  fee,  C  is  substituted  for  the  heir  of  A^  and  the  fee  vested  in  C 
remains  undevested  until  the  devise  to  B  takes  effect.  In  each  case 
the  intention  is,  in  the  event  contemplated,  not  simply  that  the  pri- 
mary taker  shall  not  retain  the  land,  but  that  the  land  shall  go  pre- 
ferably to  By  and  if  from  any  cause  whatever  B  is  incapable  of 
taking  the  devesting  intention  fails,  and  an  observation  which  fell 
from  Mr.  Baron  Rolfe  during  the  argument  is  referred  to  in  support 
of  this  position.  Now  in  the  first  place  there  can  be  no  vested  devise 
over  after  a  contingent  devise  in  fee,  biit,  to  come  to  the  main  point, 
the  opinion  of  Kolfe,  Baron,  does  not  support  the  position  for  which 
it  is  quoted.     If  it  did,  yet  as  he  concurred  in  the  judgment,  any 

(i)  5  Com.  liench.  713. 
K  K 
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obiter,  dictum  of  his  before  judgment  was  pronounced  adverse  to  the 
view  of  the  Court  could  not  be  relied  upon.     In  the  course  of  the 
argument  Parke^  B.,  asked  for  a  reference  to  any  case  of  a  limitation 
to  one  and  a  conditional  limitation  over  to  a  person  who  could  not 
take^  as  a  corporation,  &C.9  to  which  it  was  answered  from  the  bar 
that  no  doubt  there  were  some  such  cases — of  that  class  were  the 
cases  of  perpetuity ;  whereupon  Kolfe,  B.,  said.  That  can  hardly 
apply :  the  first  taker  is  clearly  intended  to  take,  and  takes  for  ever 
imless  the  estate  can  go  over  to  another.     His  observation  therefore 
is  confined  to  a  case  where  the  fee  is  first  given  and  then  there  is  a 
gift  over  void  for  perpetuity,  in  which  case  the  fee  remains  in  the 
first  devisee  and  the  gift  over  is  simply  void.    But jthis  had  no  bearing 
upon  the  principal  question^  for  here  the  testatrix  could  by  law  declare 
her  intention,  that  upon  the  happening  of  the  contingency,  the  devise 
to  her  son  should  cease,  whereas  in  the  case  put  at  the  bar  and 
answered  by  tlie  learned  baron,  the  testator  could  noj  by  law  defe^ 
tlie  first  devise  in  the  event  which  he  provided  for:  the  law  forbade 
the  devise  over,  and  therefore  the' first  devise  remained  unaffected  by 
it.     I  he  re]>orters  state  that  m  these  and  similar  cases  it  appears  to 
be  immaterial  from  what  cause  the  executory  devise  over  fails  of 
effect,  whether  by  reason  of  the  contingency  itself  not  arising,  or  of 
its  being  too  remote,  or  of  the  death  of  the  executory  devisee  in  the 
lifetime  of  the  testator,  or  of  the  incapacity  of  the  executory  devisee 
to  take ;  and  in  support  of  this  view  the  case  of  Jackson  v.  Noble  (A) 
is  relied  upon.     Mr.  Jarman  (/)  had  previously  referred  to  the  same 
case  as  an  authority,  that  where  a  devise  in  fee  is  followed  by  an 
executory  limitation  in  fee  in  favour  of  an  object  or  class  of  objects 
not  in  esse^  and  who  in  event  never  came  into  existence,  the  first  devise 
remains  absolute.     And  so  he  adds,  if  the  executory  devise  were 
void  on  account  of  its  remoteness  or  from  any  other  cause,  the  prior 
devise  would  be  absolute.     This  we  have  seen  was  ruled  otherwise 
by  tlie  Exchequer  Chamber.     The  case  of  Jackson  v.  Noble  was 
decided  not  on  any  general  rule,  but  on  the  ground  that  looking  at 
all  the  devises  the  estate  was  not  intended  to  go  over  in  the  event 
which  happened.     It  would  be  out  of  place  to  enter  here  into  an 
examination  of  the  case  of  Jackson  v.  Noble,  but  if  it  cannot  be  sup- 
ported upon  the  intention  as  collected  by  the  Court  it  must  be  con- 
sidered as  opposed  to  the  later  decision  in  the  Exchequer  Chamber, 
which  affirmed  the  judgment  of  the  Common  Pleas.      The  point 
upon  the  devise  over  appears  to  have  been  there  decided  on  solid 
'  legal  grounds.     The  point  ruled  is  that  an  absolute  appointment  to 
an  object  of  the  power  with  an  executory.gift  over  iaa given  event 
to  a  stranffcr  will  cease  upon  the  hai)pening  of  the  event  althoutjh 
the  api)ointcc  over  is  incapable  of  taking  the  estate. 

(*)  2  Keo.  590.  (/)  1  Wills,  2  edit.  783. 


8.  1.]  APPOINTMENT   TO  A  STRANGER.  615 

34.  Where  no  qaestion  of  perpetuity  arises^  and  the  power  autho- 
rizes a  gift  in  remainder,  a  devise  under  a  power  to  a  stranger  for 
life,  with  remainder  to  an  object  of  the  power,  is  void  only  as  to  the 
life  estate,  and  valid  as  to  the  remainder,  and  the  estate  during  the 
life  of  the  stranger  will  go  as  in  default  of  appointment  (w). 

35.  So  where  actual  estates  are  not  attempted  to  be  given,  but  a 
mere  power  is  limited  to  a  stranger  to  appoint  the  fund,  and  in  de- 
fault of  appointment  the  fund  is  given  amongst  proper  objects,  the 
power  being  merely  void  on  the  ground  that  delegatus  non  potest 
delegare  (n),  the  ultimate  limitation  will  take  effect  in  possession. 
This  was  decided  by  Lord  Hardwicke  in  Ingram  r.  Ingram  (o), 
where,  however,  the  delegated  power  was  to  appoint  the  fund 
amongst  the  objects  of  the  original  power,  and  in  de£Eiult  of  appoint- 
ment, the  fund  was  given  to  the  same  objects. 

36.  It  should  seem  that  the  rule  would  not  prevail  where  a  power 
is  affected  to  be  given  to  appoint  the  fund  amongst  strangers^  because 
in  that  case  it  would  be  the  intention  of  the  donee  of  the  original 
power,  that  the  object  should  not  take  unless  in  default  of  execution 
of  the  delegated  power  In  favour  of  _  the  strangers.  The  intention  of 
the  donee  of  the  power  is  the  express  ground  upon  which  limitations 
over  to  good  objects,  after  limitations  to  strangers,  are  held  to  be 
void ;  and  the  principle  applies  as  forcibly  to  a  power  to  appoint  to 
strangers  as  to  a  direct  gift  to  them.  Nor  would  the  rule,  for  the 
same  reason,  apply  to  a  case  where  the  delegated  power  is  to  appoint 
to  some  of  the  objects,  and  the  fund  in  default  of  appointment  is 
given  to  others,  although  objects  of  the  original  power.  But  in  this 
last  case  it  might  be  otherwise  if,  in  default  of  appointment  under 
the  delegated  power,  the  fund  was  given  amongst  all  the  objects. 

37.  Where  the  power  to  appoint  to  children  was  exercised  in  their 
favour,  but  the  payment  was  postponed  until  the  death  of  their 
mother,  with  a  direction  that  she  should  receive  the  dividends  for 
her  life,  and  apply  the  same  in  the  exercise  of  her  sound  discretion 
for  the  best  interest  and  advantage  of  the  children,  the  appointment 
as  to  the  dividends  was  held  to  be  wholly  void,  and  they  were  during 
the  wife's  lifetime  directed  to  go  as  in  default  of  appointment  (;?). 

38.  And  where  there  is  an  absolute  appointment  to  the  children, 
the  objects  of  the  power,  and  then  ji_ direction  that,  as  far  as  the 
donee  can  at  law  or  equity  so  direct,  the  shares  shall  be  held  upon 
trust  for  them  for  life,  and  then  for  their  children ;  the  appointment 
to  the  children  will  be  supported,  and  the  interestsTo  the  grand- 
children will  be  deemed  iuoper$ttij^(^). 

(m)  Crozler  v.  Crozier,  3  Dni.  &  War.  (p)  Chester  v.  Chad  wick,  13  Sim.  102. 

853.  (q)  Carver  v.  Bowles,  2  Russ.  &  MyL 

(n)  Vide  supra,  ch.  6,  sect.  1 .  301. 
(p)  2  Atk.  88. 
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39.  This  has  been  carried  still  furtlier ;  for  in  a  case  where  the 
power  included  children  or  remote  issue  born  in  the  lifetime  of  the 
mother,  the  donee,  an  appointment  equally  to  several  children  (one 
of  whom  was  an  unmarried  daughter,  an  infant,  who  remained  so  at 
her  mother's  death)  was  held  to  give  to  the  daughter  her  share 
absolutely,  although  the  testatrix  proceeded  to  declare  that  the 
daughter's  share  should  be  vested  in  trustees  for  her  separate  use  for 
life,  and  after  her  death  for  her  children,  with  a  power  to  her  to 
have  500  Z.  at  twenty-one  or  marriage  with  consent  (r).  For  this 
was  considered  to  be  within  the  authority  of  Carver  v.  Bowles ; 
because  although  the  words  in  that  case,  "  so  far  as  I  lawfully  can 
or  may,"  were  not  contained  in  this  will,  yet  the  effect  must  neces- 
sarily be  the  same.  We  should  be  careful  how  we  apply  this  doc- 
/k*fn^  *'-  trine,  for  where  the  absolute  apparent  gift  is  explained  to  be  only  a 
is^ijS-U£^  //T  life  interest,  to  which  are  added  void  gi£te,  we  might  be  led  to  sup- 
^  pose  that  a  gift  to  an  object  of  the  powfir  for  life,  Ufttb.^.gift  over  to 
his  children  not  obJQCt3...of.iti- would  vest  the  absolute  property  in  the 
object,  which  is  contrary  to  the  setflcd  rule. 
^^  40.  This  section  in  the  last  edition  closed  with  the  ab.ove  observa- 
-^  /^•.^^tion.  But  since  then  Carver  Bowles,  and  Kampf  &  Jones,  have 
^^^^^g^^^Z^^been  followed  in  several  cases.  Lord  Cottenham  observed,  in 
^:>WA^^^^-^_Lsu3sence  v.  Tiemey  («),  that  Carver  v.  Bowles  and  Kampf  v.  Jones, 
'^^AM.cMMyyfY^^^  yjras  fouudcd  upon  it,  were  cases  of  the  execution  of  powers  in 
Z/c^/u/^  ^^^  which  there  were  absolute  appointxaents  within  the  power,  and 
^  *^  ^  •  jT^^^^^y^^  ^  modify  ftie  enjoyment  beyond  the  powers,  and  it  was 
-'^^IniLt'^^  h<2^^  tli^t  tl^^  absolute  appointments  were  to.prevaiL  In  Blacket  v. 
^^^J^^^^'^Ulusaah  {t\  a  father  having  a  power  of  appointment  amongst  his  chil- 
j^  ^5^x^^»<^dren,  executed  his  power  by  his  will  in  favour  of  his  children;  and 
^c*.J^  4i  -'^e  then  requested  them  to  leave  the  capital  of  their  shares  to  their 
^^icyC/         children;  and  this  was  held  by  the  Master  of  the  Bolls  not  to  raise 

a  case  of  election ;  he  said  that  the  case  fell  distinctly  within  the 
rule  laid  down  in  Carver  v.  Bowles,  viz.,  that  where  the  appoint- 
ment is  regularly  made  in  favour  of  the  children,  their  shares  vested 
in  them  absolutely  by  virtue  of  the  power ;  and  when  that  is  done, 
if  the  donee  of  the  power  adds  to  his  execution  a  condition  incon- 
sistent with  the  power,  this  superadded  condition  is  simply  void. 
But  this  decision  seems  to  be  opposed  to  a  later  case  in  Ireland, 
where  Blackbume,  L.  C,  held,  in  a  like  case,  tlie  request  was  im- 
perative, and  raised  a  case  of  election ;  and  he  thought  that  Carver  v. 
Bowles  was  distinguishable  from  the  case  before  him  and  from  the 
case  before  the  Master  of  the  Bolls,  for  the  words,  "  so  far  as  I 
lawfully  or  equitably  may  or  can  order  or  appoint,"  used  in  that 

(r)  Kampf  O.Jones,  2  Kco.  756.  (0  14  Bcav.  482. 
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case,  showed  that  this  testator  intended  to  do  no  more  than  execute 
his  power  (x). 

41.  In  the  later  case  of  Harvey  v.  Stracey  (y),  a  testatrix  under  a 
power  appointed  the  funds  to  the  objects  of  the  power,  and  then 
directed  that  the  share  of  each  should  be  placed  out  at  interest  by 
her  executor,  and  the  interest  paid  to  the  appointee  for  her  separate 
use  for  life,  which  was  of  course  held  to  be  valid,  with  gifts  over  of 
the  capital,  which  were  held  to  be  invalid,  partly  because  they  were 
to  persons  not  objects  of  the  power,  and  partly  on  account  of  their 
being  void  for  remoteness;  Kinderslej;^  V.^Q., upon  the  authority  of 
Carver  v.  Bowles  and  Kampip.  Jones,  was  clearly  of  opinion  that 
under  the  prior  clause  of  appointment,  a  clause  of  definite  and  pre- 
cise appointment  of  shares,  each  appointee  took  an  absolute  interest 
m  the  share  appomted  to  her,  and  that  the  attempt  made  by  the 
testatrix  to  settle  the  share  having  failed,  the  absolute  interest  of 
the  appointee  remained  unaffected,  except  to  the  extent  that  during 
her  life  it  was  to  be  to  her  separate  use ;  so  that  a  portion  of  the 
superadded  directions  was  appended  to  the  direct  appointment. 
Again,  in  re  Lord  Sondes's  will  (ar),  where  under  a  power  to  appoint 
to  younger  children,  the  testatrix  appointed  the  fund  to  all  her 
younger  children  in  equal  shares  as  tenants  in  common,  and  their 
respective  executors,  administrators,  and  assigns^  except  as  to  the 
shares  of  Grace  and  Charlotte,  she  directed  them  to  be  held  indepen- 
dently of  any  husband,  and  that  after  their  deaths  the  same  should 
be  divided  amongst  their  children  as  therein  directed  ;  and  in  default 
of  her  daughters  having  child  or  children,  then  the  share  of  each 
daughter  so  dying  without  child  or  children,  she  directed  to  be 
divided  amongst  all  her  younger  sons.  Notwithstanding  the  pecu- 
liarity in  thia  case  of  the  exception,  and  that  the  alternate  gift  over 
was  valid,  Stuartj^,^,.£L,  was  of  opinion  that  the  attempt  to  cut 
down  that  gilir  by  the  8ubse(juent  direction  m.  favour  of  Aeir  chil- 
dren was  in  excess  of  the  power,  and  therefore  void.  In  his  opinion 
the  case  of  Carver  ©.  Bowles  was  decisive  of  the  question.  It  was 
there  held,  that  there  being  a  valid  appointment,  and  then  an  invalid 
attempt  to  cut  down  the  interest  given  by  the  appointment,  the 
appointee  took  absolutely. 

42.  It  still  remains  to  notice  two  later  cases  before  the  Master  of 
the  Rolls.  In  the  first  of  them,  which  was  not  considered  distin- 
guishable from  the  former  cases,  the  learned  Judge  said  that  the 
children,  and  they  only  in  the  first  instance,  were  appointees ;  but 
afterwards,  by  reference  to  the  trusts  respecting  the  testator's  own 
residue,  other  objects  and  other  limitations  were  superadded.     It 

(«)  Moriarty  v.  Martin,  3  Ir.  Chan.  Rep.  (y)  1  Drew.  73,  138-140. 

26;  Fcaron  v,  Fearon,  ib.  19,  ir\fia.  (z)  2  Sma.  &  Giff.  416. 
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would  have  been  diflferent  if  the  testator  had  originally  appointed  to 
the  children  for  life,  and  afterwards  to  their  children ;  he  held  that 
the  case  came  within  Carver  v,  Bowles^  and  he  dealt  with  the  case 
as  if  the  invalid  trust  had  been  struck  out  of  the  will,  and  the  power 
had  been  simply  and  absolutely  executed  in  favour  of  the  chil- 
dren (a).  In  this  case,  however,  the  invalid  trusts  were  void  for 
remoteness  (^y!  Tn  the  other  case  (c),  which  is  not  distinguishable  in 
its  main  features  from  the  preceding  cases,  the  Master  of  the.  £oUs 
again  relied  upon  Carver  v.  Bowles,  and  said^tfie  question  was, 
whether  the  w^ords  of  appointment  were  suflScient  to  vest  the  pro- 
perty in  the  objects  of  the  power  absolutely,  with  a  superadded  con- 
uition,.  not  warranted  by  the  power,  or  whether  the  superadded  terms 
constituted  an  essential  part  of  the  gift  itself;  and  he  held  the  ap- 
pointment to  be  valid  and  absolute,  and  the  superadded  direction 
to  be  void.  And  these  cases  have  been  followed  in  the  later  case  of 
Woolridge  ».  Woolridge  (rf). 

43,  It  may  be  thought  difficult  to  reconcile  these  decisions  with 
the  case  in  the  Exchequer  Chamber  to  which  our  attention  has 
already  been  fully  drawn  (e) ;  but  the  distinction  seems  to  be  this, 
that  in  the  latt^  case  the  gift  over  was  contingent,  and  might  not 
have  defeated  the  fee  appointed  to  the  object  of  the  power,  and  that 
the  fee,  whilst  it  remained  vested  in  him,  was  not  attempted  to  be 
dedicated  to  other  purposes,  not  within  the  power,  whereas  in  cases 
like  Carver  r.  Bowles,  and  the  cases  which  have  followed  it  there 
are  from  the  first  two  inconsistent  dispositions,  afiecting  to  bind  the 
interest  throughout,  and  the  Courts  have  held  the  appointment  to  be 
absolute,  and  the  superadded  directions  to  be  void.  But  still,  as  we 
have  seen,  it  is  a  question  of  intention  whetl^er,  upoix  the  .whole  of 
the  instrument,  the  directions  whicb  are  invalid  form  an  intescnil 
portion  of  the  actual  appointment  or  not. 

44.  Where  the  gift  was  under  a  power  to  the  testatrix's  daughter, 
*^  the  whole  of  which  property  shall  be  settled  upon  her  for  her  sepa- 
rate use,"  and  trustees  were  appointed  "for  the  fulfilment  of  the 
same,  and  the  whole  of  the  above,  left  in  trust  for  her  use,  to  be 
divided  at  her  death  among  her  children,"  &c,  Jt__wa8  held  by  the 
Master  of  the  Bolls  that  there  was  no  gift  to  the  daughter,  except 
for'her  life ;  'she^foolTnb  further  interest  than  that  which  she  was  to 
derive  under  the  settiement,  which  was  for  life,  and  the  gift  over  to 
her  children  being  void,  did  not  enlarge  the  previous  gift  to  her ;  but 
he  held  that  a  case  of  election  was  raised  under  the  will,  as  the  tes- 
tatrix  devised  her  o\vii  firpp,9rty,  as  well  as  that  within  the  power  (/)• 

(a)  Stephens  r.  Gadsden,  20  Beav.  463.  {d)  1  John.  63. 

{b)  See  Ring  v.  Hardwick,  2  Bear.  3d2.  (e)  See  Supra,  p.  513. 

(r)  Gcrrard  r.  Butler,  20  Beav.  541.  (/)  Reid  v.  Reid,  25  Beav.  4G0.  >^^^^ 


/•^^ 


^^J^(^ 
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45.  Where  a  power  to  a  married  woman  to  appoint  to  children 
was  with  such  directions  or  regulations  for  maintenance^  education, 
and  advancement,  as  she  should  direct,  a  gift  by  her  to  her  husband 
of  the  interest  until  her  youngest  child  should  attain  twenty-one,  in 
or  towards  the  maintenance  and  education  of  all  their  children  in 
such  manner  as  he  should  think  fit,  was  held  to  bo  void,  and  the 
income  was  treated  as  an  unappointed  fund(^). 

ig)  Uuyd  v.  Uoyd,  26  Bea.OO. 


SECTION  U. 


OF   EXCESS   IN   THE   QUANTITY   OF   ESTATE. 


1.  Cothplt'te  execution,  with  excess,  the 

latter  void, 

2.  Lease  for  more  years  than  warranted, 

good  in  equity  pro  tanto, 

3.  Bad  at  law. 

5.  Unless  excess  is  by  a  distinct  limita* 
turn, 

7.  But  if  the  two  limitations  make  one 

estate,  bad, 

8.  Charge  of  a   larger  sum    than  war- 

ranted, good  in  equity, 
0.  So  if  time  is  wrong  at  which  the  in- 
terest  begins. 


10.  A  privilege  limited  by  the  donee  of  the 

jwwer  to  himself,  not  warranted,  void' 

11.  Appointment,  though  wrong,  valid,  if 

the  interest  is  defined  in  the  creation 
of  the  power. 

12.  Equitable  estate  instead  of  legal,  had. 

13.  Bland  v.  Bland,  uith  observations. 

15.  Excess  of  interest  not  corrected  at  law 

by  reference  to  the  power, 

16.  Covenant  for  er\joyment  limited  to  life 

does  not  cure  excess  in  an  appoint- 
ment  in  fee. 


1.  The  same  principle  prevails  in  this  case  as  in  the  former. 
Where  there  is  a  complete  execution,  and  something  ex  abun- 
danti  added,  which  is  improper,  there  the  execution  shall  be 
good,  and  only  the  excess  void ;  but  where  there  is  not  a  complete 
execution  of  a  power,  and  the  boundaries  between  the  excess  and 
execution  are  not  distinguishable,  it  will  be  bad  (a). 

2.  If  a  man  having  a  power  to  lease  for  twenty-one  years,  lease 
for  forty,  that  will  be  good  in  equity  pro  tanto,  because  it  is  a 
complete  execution  of  the  power,  and  it  appears  how  much  he  has 
exceeded  it  (b).  This  point  has  often  been  decided,  and  was  deter- 
mined in  the  great  case  of  Campbell  and  Leach  (c),  where,  under  a 
power  of  leasing  for  twenty-one  years,  a  lease  for  twenty-six  years 
was  granted,  and  it  was  holden  to  be  void  only  for  the  excess. 

(a)  Per  Sir  Thomas  Clarke,  2  Ves.  044;      Rep.  S7  ;  and  seo  Anon.    2  Freem.  224  ^ 
and  Boe  13  Vos.  676.  Barnard,  Chj.  Kep.  110. 

{b)  Ibid,;    and   see  Parry  v.  Brown,  2  (c)  Ambl.  740. 

Fi-ecm.  171;  3  Cha,  Rop.  010;  Nels.  Cli. 
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3.  But  it  was  admitted  at  the  bar  in  that  case,  and  appears  to 
have  been  considered  by  the  Court,  that  the  excess  rendered  the 
lease  void  at  law;  and  Hale,  when  Chief  Baron,  expressed  his 
opinion  clearly,  that  if  a  man  has  power  to  make  leases  for  twenty- 
one  years,  and  he  make  a  lease  for  twenty-two  years,  it  is  not  good 
for  twenty-one  years  (d).  And  in  a  modem  case  the  Court  of  Eling's 
Bench  actually  decided  that  the  excess  was  fatal  at  law  {e).  We 
cannot  fail  to  distinguish  this  case  from  cases  like  that  of  Adams  and 
Adams  (/),  where  a  distinct  and  independent  limitation  is  introduced^ 
not  authorized  by  the  power ;  whereas,  in  cases  like  Campbell  and 
Leach  the  excess  is  interwoven  with  the  limitation  authorized  by  the 
power.  The  same  rule  must  apply  more  forcibly  where  the  lease  is 
made,  contrary  to  the  power,  to  commence  in  futuroy  for  no 
limitation  of  the  term  will  make  a  lease  in  reversion  a  lease  in 
possession  (ff), 

4.  In  one  case  Holt,  C.  J.,  said,  obiter y  as  for  the  case  put  upon 
the  statute  of  Elizabeth,  where  a  lease  is  made  by  a  Bish9p  for 
twenty-two  years,  it  shall  be  void  in  the  whole,  and  shall  not  be 
good  against  the  successor  for  twenty-one  years,  because  the  statute 
ties  it  up  to  tjiat  form  (I).  But  if  the  words  of  the  statute  were, 
that  they  might  make  leases  for  any  number  of  years  not  exceeding 
twenty-one  years,  if  a  lease  were  made  for  twenty-two  years,  it 
would  stand  good  for  one-and-twenty  years  (A). 

6.  Where  a  distinct  limitation  is  superadded,  it  will  be  merely 
void,  and  will  not  affect  a  prior  valid  appointment,  even  at  law ;  as, 
if  under  a  power  to  lease  for  twenty-one  years,  a  lease  be  accord- 
ingly made  for  twenty-one  years,  and  by  the  same  deed  the  donee 
limit  a  further  term  in  this  manner,  viz.  and  from  and  after  the  term 
aforesaid  for  one  year  morcy^  the  power  will  be  well  executed  by 
the  first  limitation,  and  the  excess  will  be  surplusage  not  to  be 
regarded  (i). 

6.  The  leading  case  of  Common  r.  Marshall  (A)  appears  to  have 
been  decided  on  this  ground.  There,  Lord  Netterville  had  a  power 
of  leasing  for  any  term,  not  exceeding  tliirty-one  years,  or  three 
lives,  to  commence  in  possession,  and  he  granted  a  lease  for  three 
lives,  or  for  thirty-one  years,  which  should  last  longest.  The  Court 
of  Exchequer  in  Ireland  construed  the  word  or  into  andy  and  so 


(d)  Hard.  39S. 

(e)  Boe  r.  Priileauz,  10  East,  158. 
(/)  Vide  gupra^  p.  51. 

\g)  Doe  V.  Calvert,  2  Bast,  376. 
(h)  2  Lord  Raym.  1000. 


(i)  Fltz.  157 ;  and  see  2  Scbo.  &  Lef. 
382. 

{k)  7  Bro.  P.  C.  Ill;  aee  S.  G.  Lord 
Netterville  v.  Marshall,  1  WaU.  &  Lyne,  80. 


(I)  The  words  arc, — all  grants,  estates,  &c.,  whereby  any  estate  should  pass  other  tlian 
for  term  of  21  years,  or  three  lives  from  such  time  as  the  same  shall  iM'gin,  shall  be  void. 
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made  it  a  lease  certain  for  lives,  with  a  remainder  of  thirty-one  years; 
and,  considering  the  excess  only  as  void,  gave  judgment  in  favour  of 
the  lessee.  Upon  appeal  to  the  Exchequer  Chamber  in  Ireland, 
Lord  Chief  Justice  Annaly  delivered  his  opinion  for  reversing  the 
judgment,  but  the  Lord  Chancellor  being  of  a  different  opinion, 
affirmed  it  Upon  this  a  writ  of  error  was  brought  in  parliament ; 
and  it  was  insisted,  for  the  plaintiff  in  error,  that  the  words  trhich 
shall  last  longest  showed  that  both  the  teims  for  Utcs  and  years  were 
not  intended  to  pass,  but  one  only,  and  which  it  should  be  was  to 
depend  upon  the  event  mentioned,  and  could  not  therefore  commence 
in  possession  at  the  making  of  the  lease,  as  expressly  required  by  the 
power.  On  tlie  other  hand,  it  was  insisted  that  the  lease,  so  far  as  it 
was  a  lease  for  three  lives,  was  clearly  warranted  by  the  power,  and 
this  was  apparently  the  primary  object  of  the  parties.  Besides  this 
they  had  a  second  in  view,  which  was,  to  secure  the  estate  to  the 
lessee  for  thirty-one  years  in  case  the  lives  should  determine  sooner. 
But  this  was  not  warranted  by  the  power,  and  was  therefore  void ; 
but  the  excess  only  was  to  be  corrected.  The  Judges  here  gave  an 
unanimous  opinion  in  favour  of  the  lease,  and  the  House  of  Lords 
decreed  accordingly.  Lord  Mansfield  observed,  in  a  later  case,  that 
the  lease  it  was  contended  was  in  manifest  opposition  to  the  power, 
because,  instead  of  being  a  lease  for  one  or  other  of  the  terms 
expressly i  as  the  power  directed,  it  was  a  lease  for  one  or  other  as 
chance  should  direct,  but  the  lease  was  supported  (/). 

7.  But  where  the  limitations,  although  several  and  distinct,  make 
but  one  estate  in  law,  the  appointment  is  wholly  void  at  law  by 
reason  of  the  excess ;  as,  if  under  a  power  to  appoint  for  life,  the 
donee  appoint  to  the  object  of  the  power  for  life,  and  after  his  death 
to  the  use  of  his  (the  appointee's)  heirs,  or  the  heirs  of  his  body,  the 
two  limitations  coalesce,  and  the  appointment  is,  in  effect,  of  an 
estate  in  fee,  or  an  estate  in  tail,  and  therefore  is  at  law  void  in 
toto{fn),  although  the  excess  would  be  corrected  in  equity. 

8.  In  equity  also,  a  power  to  charge  a  particular  sum,  as  7,000  /., 
will  be  duly  executed  by  a  charge  of  a  laiger  sum,  as  8,000/.,  and 
the  excess  only  will  be  void  (n). 

9.  So  equity  will  correct  a  mistake  in  the  execution  of  a  power, 
with  respect  to  the  time  at  which  the  interest  should  commence  {o\ 

10.  In  some  cases  a  power  at  first  sight  appears  to  be  exceeded, 
when  in  fact  the  excess  is  a  mere  void  declaration.  Thus,  in  the 
case  of  Thomlinson  v.  Dighton(p),  where  a  tenant  for  life,  with  a 
power  to  appoint  the  inheritance  to  her  child,  limited  the  estate  to 

(/)  Cowp.  268.    Lord    iransfleJd  trans-  (m)  VitzASl  \  ttedqu, 

poses  the  clauses  In  the  power,  and  says,  (n)  Parker  o.  Parker,  Gilb.  Eq.  Rep.  168. 

the  words  three  lives  were  riijected.    This  (o)  Probcrt  v,  Morgan,  1  Atk.  440. 

is  obviously  a  mistake.  (;0  10  Mod.  31.  71. 
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herself  for  life^  without  impeachment  of  toaster  with  remainder  to  her 
child  in  fee,  it  was  objected,  that  the  conveyance  left  in  her  an  estate 
for  life,  without  impeachment  of  waste,  which  was  not  in  her  power 
to  do.  Lord  Chief  Justice  Parker,  in  delivering  the  unanimous 
opinion  of  the  Court,  said,  that  the  child  would  be  in,  not  hj  virtue 
of  her  conveyance,  but  by  the  will  creating  the  power,  and  so  would 
overreach  her  estate  without  impeachment  of  waste;  and  conse- 
quently, that  clause  in  the  conveyance  ^^  without  impeachment  of 
waste,"  would  have  no  operation,  for  the  child  might,  notwith- 
standing, bring  an  action  of  waste  against  her* 

11.  So  where  the  quantity  of  interest  to  be  taken  by  the  appointee 
is  expressly  limited  by  the  instrument  creating  the  power,  and  the 
donee  is  only  authorised  to  appoint  the  lands  over  which  the  estate 
is  to  ride,  an  appointment  by  him  of  an  interest  exceeding  that 
intended  to  be  given  to  the  appointee,  is  tantamount,  even  at  law,  to 
a  regular  appointment.  This  is  the  case  of  Peters  ».  Morehead  (7), 
where  an  estate  was  given  by  will  to  the  son  for  life,  and  then  the 
testator  devised  such  part  of  the  said  lands  as  his  son  should  appoint 
to  such  wife  as  the  son  should  marry,  for  her  life,  with  remainder  to 
the  sons  of  the  son.  The  son  exercised  his  power  by  granting  the 
estate  by  deed,  merely  sealed  and  delivered,  to  trustees,  in  trust  for 
himself  for  life,  and  after  his  death  to  the  use  of  his  intended  wife 
for  life,  and  after  her  death  to  the  use  of  the  heirs  male  of  her  body. 
The  Court  thought,  that  as  the  two  limitations  made  but  one  estate 
in  the  wife,  it  would,  in  a  common  case,  have  been  a  void  execution; 
but  they  held  that  the  son  had  power,  not  to  limit  the  estate,  but  to 
appoint  the  land,  so  that  the  question  simply  was,  whether  he  had 
sufficiently  specified  the  land ;  and  they  decided  in  favour  of  the 
validity  of  the  appointment.  Eyre,  Chief  Justice,  even  thought 
that,  though  the  son  had  limited  an  inferior  interest,  yet  the  wife 
should  have  an  estate  for  her  life ;  but  Fortescue  is  reported  to  have 
doubted  if  the  son  had  barely  appointed  the  land  without  limiting 
any  estate,  whether  it  would  be  good.  It  is  observable,  however, 
that  the  learned  Judge  does  not  notice  this  doubt  in  his  own  report 
of  the  case,  and  it  certainly  is  directly  overruled  by  the  decision 
itself,  which  was,  that  the  son  had  no  power  to  limit  the  estate  in  the 
land,  but  only  the  land  itself;  and  it  is  in  express  opposition  to  the 
opinion  of  the  Chief  Justice^  that  the  wife  would  have  taken  for  life, 
though  a  less  estate  had  been  limited  to  her. 

12.  But  this  was  a  common-law  power,  and  the  doctrine  must  not 
be  carried  too  far ;  for  in  every  case  of  a  power  to  appoint  to  A,  an 
appointment  to  jB  in  trust  for  A  might  be  said  to  be  a  valid  appoint- 
ment to  A,  to  whom,  and  not  to  J?,  the  power  extended.     But^ 

(7)  Fort.  339;  Fitz.  15G;   Kavanagh  v.      N.  S.,  460;  v\fra. 
Morland;  1  Kay,  16;  Jebb  v»  Jugwell,  1  Jur., 
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generally  speaking,  the  real  object  could  not  take,  and  the  appoint- 
ment would  be  void,  at  law.  In  Churchman  r.  Harvey,  where  the 
power,  which  operated  under  the  statute  and  ought  to  have  been 
exercised  in  favour  of  the  wife  for  life,  was  exercised  by  appointing 
Ihe  estate  to  trustees  for  her  for  ninety-nine  years,  if  she  should  so 
long  live,  it  was  held  to  be  bad  Wilmot,  Lord  Commissioner,  said, 
that  the  appointment  being  to  trustees  furnished  a  further  objection. 
Powers  were  introduced  since  the  statute  of  uses ;  they  operate  as  a 
declaration  of  uses,  which,  as  they  may  be  created  by  declaration,  so 
they  may  be  determined  in  the  same  manner.  The  feoffees  are 
seised  to  the  use  which  by  the  appointment  is  declared  to  the 
trustees,  and  a  superaddition  to  the  use  of  the  wife  is  void  at  law, 
being  a  use  upon  a  use  (r). 

13.  In  Bland  v.  Bland  (5),  in  a  strict  settlement  upon  the  first  and 
other  sons  of  the  marriage  in  tail,  there  was  a  proviso  giving  to  the 
father,  after  the  birth  of  a  son  of  that  marriage,  power  to  reduce 
such  son  to  be  tenant  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and  other  sons  of 
such  first  or  only  son  in  tail  male,  and  the  uses  in  the  settlement 
were  to  cease,  and  the  settlement  was  to  enure  to  the  use  of  such  son 
for  life,  with  remainder  to  two  trustees  to  be  for  that  purpose  therein 
named,  and  their  heirs,  during  the  life  of  such  son,  then  to  the  use 
of  the  first  and  other  sons  of  such  son  in  tail  male.  Lord  Hardwicke 
doubted  the  validity  of  the  power  (which  pfoint  is  now  settled),  but  .  vi^* 
thought  it  unnecessary  to  decide  that  question,  because  he  was  of 
opinion  that  the  power,  if  it  had  been  good,  was  not  well  executed. 
The  donee  had  by  his  will,  in  pursuance  of  his  power,  "  made  and 
appointed  his  son  John  to  be  only  tenant  for  life  of  the  premises, 
witli  remainder  to  his  heirs  male."  The  Lord  Chancellor  said  that 
these  powers  must  be  strictly  executed ;  the  power  requires  that  he 
do  declare  his  intention  to  reduce  the  estate  to  the  son  into  an  estate 
for  life,  with  a  remainder  to  trustees  to  preserve  contingent  remain- 
ders, and  after  his  decease  to  his  first  and  other  sons  in  tail  male ; 
which  he  has  not  done.  It  was  said  at  the  bar,  that  it  was  sufficient 
for  him  to  declare  his  intention  of  altering  the  old  uses,  and  the  other 
uses  would  take  their  rise  from  the  settlement;  but  that  is  not  suffi- 
cient, and  it  must  be  looked  upon  as  strictly  as  if  an  ejectment  were 
brought,  and  at  law  it  is  evident  this  would  have  amounted  to  an 
estate  tail  in  the  ancestor.  But  suppose  a  Court  would  construe 
this  into  an  estate  for  life  in  the  son,  with  remainder  to  his  first  and 
other  sons  in  tail,  then  it  would  not  be  good,  for  here  are  no  trustees 
to  preserve  contingent  remainders.  It  had  likewise  been  said  that 
this  execution  should    be    construed  favourably,    because  it  was 

(r)  Ambl.  340 ;  see  Trollope  v,  Linton,  (s)  2  Cox,  349. 

1  Sim.  &  Stu.  477 ;  supra,  407. 


524  INACCURATE  APPOIKTMEKT  TO  TJ8E8.      [CH.  10.  8.  2. 

reserved  to  the  original  owner  of  the  estate ;  but  a  Conrt  will  never 
supply  such  defective  execution  of  a  power,  unless  when  executed 
for  a  valuable  consideration^  or  in  support  of,  or  as  maintenance  for 
wife  or  children. 

14.  It  is  clear  that  the  nomination  by  the  donee  of  the  power  of 
two  trustees  was  necessary  to  the  due  execution  of  it.  That  was 
required  by  the  power.  If,  however,  that  had  been  complied  with, 
there  appears  to  be  ground  to  contend  that  the  donee's  declaration 
was  a  sufficient  signification  of  his  intention  that  the  estate  should 
go  according  to  the  power,  and  then  the  settlement  itself  provided 
for  the  uses  to  arise.  The  distinctions  in  these  cases  are  but  thin. 
An  intention  could  not  be  collected  from  his  words  that  his  son 
should  take  an  estate  in  tail  male,  because  he  was  already  tenant  in 
iaSl  male  under  the  settlement,  and  therefore  to  give  a  strict  legal 
interpretation  to  the  words  would  render  the  appointment  altogether 
nugatory. 

15.  In  Wykham  ©.  Wykham(^),  where,  as  we  have  seen,  the  power 
of  jointuring  authorized  an  appointment  to  tntstees,  upon  trust,  by 
the  rents  and  profits,  to  raise  and  pay  the  rent-charge  for  the  wife 
during  her  life  only,  and  the  power  was  exercised  by  an  appointment 
to  trustees  in  fee  to  raise  and  pay  a  jointure  rent-charge  to  the  wife 
for  her  life ;  and  the  donee,  the  husband,  covenanted  that  he  had 
good  right  to  make  the  appointment,  and  that  the  trustees,  in  case 
the  lady  should  survive  him,  should  after  his  decease,  during  her  life 
only,  quietly  enjoy  and  receive  so  much  of  the  rents  as  should  be 
sufficient  to  pay  the  rent-chai^e :  it  was  held,  that  the  appointment 
in  fee  was  not  warranted  by  the  power ;  and  the  question  tlien  arose, 
whether  by  construction  the  appointment  could  not  be  confined  to 
the  lady's  life.  Lord  Eldon  observed,  that  this  power  was  to  grant, 
convey,  limit  and  appoint  to  trustees,  without  saying  to  them  and 
their  heirs,  or  theur  executors,  leaving  the  nature  and  quantity  of  the 
estate  they  were  to  take  open  to  the  construction  of  the  person  who 
was  to  execute  the  power.  There  was  nothing  which  could  deter- 
mine what  he  was  to  do,  except  by  reference  to  the  instrument  out 
of  which  the  power  arose,  the  estates  contained  in  that  instrument, 
and  the  purposes  for  which  the  power  was  given.  With  respect  to 
the  instrument  out  of  which  the  power  arose,  if  the  nonconformity 
of  the  nature  of  the  estates  raised  by  the  execution  of  the  power,  to 
the  estates  expressed  in  the  instrument  by  which  the  power  was 
given,  was  of  itself  a  ground  to  say  that  the  person  executing  the 
power  had  not  attempted  to  give  a  larger  estate,  and  ought  to  cut 
down  the  legal  effect  of  the  instrument,  and  make  it  what  it  ought 
to  be,  according  to  the  intention  and  the  nature  of  the  instrument 

(t)  l8Vi«.  305. 
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out  of  which  the  power  arises^  how^  he  asked^  are  we  to  account  for 
many  cases  where  the  execution  was  capable  of  being  so  corrected 
by  reference  to  the  instrument,  but  was  not  so  corrected? — In 
another  passage,  he  observed,  this  Instrument  is  to  be  considered  in 
two  ways,  with  reference  to  itself,  and  to  the  instrument  giving  the 
power,  which  the  other  purports  to  execute ;  but  if  an  instrument 
which  purports  to  be  the  execution  of  a  power  does  convey  in  lan- 
guage, the  legal  effect  of  which  goes  beyond  the  power,  he  could  not 
find  that  you  look  to  the  instnunent  in  which  the  power  is  given  in 
order  to  correct  the  excess  at  law.  If  you  look  to  the  executing 
instrument  itself,  it  purports  to  be  a  grant  In  fee,  and  it  is  a  deed. 
It  purports  to  be  a  grant  in  fee,  for  purposes  certainly  not  requiring 
a  fee,  but  still  it  purports  to  be  a  grant  in  fee;  and  it  was,  he 
thought,  difficult  to  maintain  that  if  a  man  does  more,  by  using 
words  which  have  a  legal  effect,  than  is  necessary  to  execute  the 
purpose  he  professes  to  execute,  the  circumstance  that  he  uses  those 
words  of  larger  legal  effect  than  is  required,  and  [for  ?]  his  purpose,  shall 
cut  down  the  legal  effect  of  the  words  in  a  deed.  Unless  he  could 
infer  that  the  estate  given  in  this  instrument  to  trustees,  and  their 
heirs,  is  not  a  fee,  as  it  was  not  necessary  to  give  a  fee  for  the  pur- 
pose for  which  the  instrument  was  executed,  and  as  there  was  a 
covenant  for  quiet  enjoyment  only  during  the  life  of  the  wife,  and 
as  it  might  disturb  the  estates  which  were  subsequently  given  in 
the  instrument  creating  the  power  to  give  the  estate,  he  could  not 
cut  down  the  legal  effect  of  the  limitation  to  the  trustees  and  their 
heirs. 

16.  Lord  Eldon,  addressing  himself  to  the  covenants  that  the 
appointor  had  a  right  to  make  such  grant,  and  that  the  trustees 
should  be  at  liberty  during  the  wife's  life  to  enter  and  take  as  much 
of  the  profits  as  would  be  sufficient  to  answer  the  jointure,  observed, 
that  the  covenant  had  been  fairly  relied  upon ;  but  where  a  person 
executing  a  power  has  infinite  difficulty,  considering  the  language  in 
which  the  power  is  given,  to  know  in  what  way  to  create  the  estates 
which  are  to  be  created^  it  is  going  much  too  far  to  say,  that  having 
in  fact  given  a  larger  estate  than  was  necessary,  as  he  covenants  for 
quiet  enjoyment  only  during  the  time  necessary  to  answer  the  bene- 
ficial interest,  that  covenant  shall  cut  down  the  legal  effect  of  the 
grant.  That,  he  apprehended,  could  not  be  made  out,  nor  was  it  made 
out  by  any  of  the  cases  referred  to. 
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SECTION  III. 


OP   EXCESS   IN   THE  CONDITIONS  ANNEXED   TO   THE   ESTATE, 


1.  CondUiona  only,  tfoid, 

2.  As  to  release  a  debt. 

3.  Or  to  allow  other  persons  to  share. 

4.  Payment  at  a  wrong  day,  that  direction 

only,  void, 

5.  So  a  gift  over  in  a  certain  event. 

6.  Conditions  on  appointmeTit  to  children. 
8.  Void  condition  cor^fined  to  property. 


9.  Condition  that  the  gift  shall  be  a  satis- 
faction, void. 

10.  Case  of  election. 

11.  Charge  of  debts  not  authorized,  that 

only  void. 

12.  Valid  appointment  separated  from  tn- 

valid  ones  in  the  same  deed. 

13.  G\ft  to  an  olfject  for  other  pvrposes, 

void. 


1.  Where  conditions  are  annexed  to  the  gift  not  authorized  by 
the  power,  the  gift  is  good,  and  the  condition  only  is  void,  so  that 
the  appointee  takes  the  fund  absolutely. 

2.  As,  if  an  appointment  should  be  made,  and  a  condition  annexed 
to  it,  that  the  appointee  shall  release  a  debt  owing  to  him,  or  pay 
money  over,  the  appointment  would  be  absolute,  and  the  condition 
only  would  be  void,  because  the  boundaries  between  the  excess  and 
proper  execution  are  precise  and  apparent  («),  or  if  an  appointment 
to  a  daughter  for  life,  is  clogged  with  a  restriction  against  anticipa- 
tion which  might  tend  to  a  perpetuity,  the  interest  for  life  would 
be  well  appointed  and  the  restriction  void  (b). 

3.  So  where  under  a  power  to  appoint  to  the  children  of  a  first 
marriage,  the  wife,  who  survived  and  married  again,  appointed  the 
fund  amongst  all  her  children,  and  declared  that  if  any  one  of  her 
children  by  the  first  husband  should  refuse  to  share  the  property  with 
her  children  by  her  second  husband,  the  child  so  refusing  shotdd  not 
have  any  part  of  the  trust  property  ;  and  in  case  all  her  children  by 
her  first  husband  should  refuse,  then  she  bequeathed  the  whole  of 
the  property  to'  her  youngest  child  by  her  first  husband.  This  in- 
genious device  was  considered  void,  and  as  there  were  four  children 
of  the  first  marriage,  and  three  of  the  second,  the  appointment  was 
supported  as  to  one-seventh  to  each  of  the  first  four  children,  and  the 
remaining  three-sevenths  vested  in  them  also,  as  in  default  of 
appointment  (c). 

4.  So  if  the  power  be  only  to  give  the  property  unconditionally. 


(a)  See  2  Ves.  644 ;  1  Atk.  564;  and  see 
Burleigh  v.  Pearson,  1  Ves.  2S1 ;  Hewitt  v. 
Lord  Dacre,  2  Kee.  622. 

{b)  Fry  v.  Capper,  1  Kay,  163, 


(c)  Sadler  v.  Pratt,  6  Sim.  632  j  Pals- 
grave V.  Atkinson,  1  Coll.  190;  Stroud  v. 
Norman,  1  Kay,  327 ;  Watt  v.  Crcyke,  3 
Sma.  &  Gif.  362. 
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and  it  be  exceeded  by  directing  the  portions  to  be  paid  at  the  age  of 
twenty-one  or  day  of  marriage^  the  appointment  will  be  reformed  bo 
as  to  make  the  portions  vest  at  once  {d), 

5.  So  if,  under  a  power  to  appoint  an  estate  to  an  object  in  tail,  or 
in  fee,  the  donee  appoint  to  him  in  tail  or  fee,  with  a  proviso,  that  if 
he  die  under  twenty-one,  without  issue,  or  the  like,  the  estate  shall 
go  over,  the  first  appointment  will  be  good,  and  the  qualification 
annexed  to  it  will  be  void. 

6.  But  where  a  woman  had  under  a  settlement  an  exclusive  power 
of  appointment  of  a  fund  in  favour  of  her  children,  and  her  husband 
by  his  will  gave  his  estates  to  her  for  life  and  then  to  all  his  children, 
and  she  appointed  her  own  fund  to  her  daughters  in  certain  propor- 
tions, with  a  condition  that  they  should,  upon  the  request  of  her,  her 
executors,  or  administrators,  release  to  the  sons  their  (the  daughters') 
shares  of  the  father's  property,  with  a  proviso  that  in  case  of  refusal 
or  neglect,  'their  shares  respectively  should  go  to  the  sons  in  equal 
shares.  This  was  held  valid,  as  being  in  substance  a  limitation  to  the 
daughters,  provided  they  made  a  certain  payment  out  of  certain 
funds  to  their  brothers,  who  were  also  objects  of  the  power,  and  if 
they  did  not  then  there  was  a  limitation  over  to  the  brothers.  There 
was  nothing  in  that  which  was  inconsistent  with  the  scope  of  the 
power.  The  power  gave  to  the  appointor  a  right  to  exclude  the 
daughters  if  she  thought  fit  (e). 

7.  Under  a  power  to  appoint  portions  amongst  younger  children, 
the  father  appointed  part  to  a  younger  son  upon  condition  that  he 
paid  or  procured  a  release  of  the  father's  estate  from  a  loan  raised 
for  the  son,  but  secured  by  both,  and  in  case  of  failure  the  siun  was 
to  be  considered  as  unappointed.  The  appointment  was  supported, 
for  the  father  derived  no  benefit  from  it,  there  was  no  corrupt  motive 
and  no  fraud  actual  or  constructive,  for  the  debt  was  not  his,  but  his 
son's,  and  the  father's  object  was  to  prevent  the  injustice  to  his  other 
children  of  having  that  which  was  not  the  testator's  own  debt  paid 
out  of  his  general  property  (f). 

8.  Where  a  person  by  mistake  supposed  his  power  to  extend  over 
all  the  funds  in  the  settlement,  and  annexed  a  hotchpot  clause  to  his 
appointments y  it  was  held  to  extend  to  the  portions  not  subject  to  the 
power  (^).  But  there  the  same  objects  (subject  to  the  power  over 
jmrt)  were  entitied  to  both  of  the  funds  in  settlement 

9.  In  the  case  of  Boberts  and  Dixall  (A)  the  father's  estate  was 

(d)  Dilloo  V.  Dillon,  1  Ball  &  Beatty,  77.  40S. 

(fi)  Stroud  V,  Norman,  1  Kay,  313  ;    it  (g)  Wardo  v.  Firmin,  11  Sim.  235. 

should  seem  that  no  question  upon  a  per-  (h)  2  Eq.  Ca.  Abr.  GCS,  pi.  10 ;  S.  C, 

pftuity  could  arise  in  the  case.  -^PP* 

(/)  Stuart  r.  Custlo^tuart,  8  Jr.  Ch.  Rep. 
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charged  with  1^000  /.  for  younger  children^  and  he  had  a  power  over 
his  wife's  estate,  in  favour  of  the  younger  children.  He  gave  the  only 
child  SftOOL,  which  he  declared  should  be  in  satisfaction  of  the 
1,000  /.  charged  on  his  own  estate,  and  in  pursuance  of  this  power  he 
chained  the  3,000  /.  on  his  wife's  estate.  Lord  Hardwickc  said,  that 
where  a  gift  was  to  discharge  a  former  debt,  something  should  move 
firom  the  giver,  but  here  the  whole  was  to  arise  out  of  his  wife's  estate? 
and  therefore  to  satisfy  the  father's  covenant  as  to  the  charge  on  hia 
own  estate,  this  declaration  was  entirely  void ;  however,  as  his  inten* 
tion  was  only  to  give  his  daughter  3,000  /.,  Lord  Hardwicke  decreed 
that  2,000  /•  ought  to  be  ndsed  upon  the  wife's  estate,  and  the  other 
1,000  /•  out  of  the  father's  estate. 

10.  Where  estate  A  was  settied  in  strict  settiement  subject  to 
1,0002.  portions  for  younger  children,  and  estate  B  was  settled  after 
life  estates  to  the  appointment  of  the  father  to  any  one  or  more  of  the 
children,  and  in  default  of  appointment  amongst  them  equally,  and 
there  were  a  son  and  a  daughter,  and  the  father  devised  A  to  liis  son 
and  appointed  B  to  the  daught^er  for  life,  with  remainder  to  the  son 
if  he  should  survive  her,  with  a  direction  that  the  bequest  should  be 
taken  as  for  any  sum  which  she  might  have  under  the  settle- 
ment, was  held  to  put  the  child  to  her  election  between  1,000/. 
portion  secured  to  her  by  the  same  settlement,  and  the  benefit  given 
to  her  by  the  will  (t). 

11.  Perhaps  we  should  in  this  place  notice  a  point  which  arose  in 
Bobinson  v.  Hardcastle  (A)|  but  was  not  decided.  The  donee  of  the 
power  appointed  the  estate  by  his  will,  charged  with  the  payment  of 
his  debts,  which  he  had  no  authority  to  do,  and  Mr.  Justice  Buller 
said,  that  this,  perhaps,  might  render  the  whole  execution  of  tiie 
power  void.  There  is,  however,  no  authority  for  this.  If  the  estate 
had  been  given  to  the  object  of  the  power,  upon  condition  that  he 
paid  the  donee's  debts,  the  appointment  would  have  been  good  even 
at  law,  and  the  condition  void.  This  case  is  in  effect  the  same,  and 
would,  it  should  seem,  receive  a  similar  decision.  At  any  rate,  in 
equity,  the  excess  only  in  the  appointment  would  be  void.  Where 
there  is  other  property  comprised  in  the  gift  which  the  donee  has  a 
right  to  charge,  that  will  remove  all  objection. 

12.  Where  a  power  to  appoint  to  children  was  exercised  by 
devidng  the  estates  to  trustees  in  fee  in  trust,  to  receive  the  rents 
and  profits  until  his  eldest  son  attained  twenty-one,  and  from  the 
rents,  issues,  and  profits  thereof  during  that  period  to  pay  for  the 
education  and  maintenance  of  his  children,  and  further  thereout  to 

(t)  Feaionv.  Fearoii|3  Ir.  Ch.  Rep.  19;      5  Rasa.  SSO,  whore  there  was  other  pro- 
trj/rfl,  c^i.  11, 1.  5.  pcrty;  Wallop  r.  Lord  Portsmouth,  A  pp. 

(k)  2  T.  Rep.  241 ;    sec  Bailey  r.  Lloyd, 
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pay  the  interest  of  all  his  debts^  and  as  far  as  might  or  could  be  to  pay 
off  the  principal  of  such  of  hie  debts  as  might  be  compatible  with 
the  foregoing  outlay^  followed  by  special  devises  in  favour  of  his 
eldest  son,  and  his  younger  children ;  the  appointment  was  held  to 
be  good  in  equity,  as  the  charge  of  the  debts  was  capable  of  being 
separated  from  the  other  trusts  (/). 

13.  But  where  the  gift  by  will  under  a  power  was  of  a  sum  of 
200  L  to  the  testator's  daughter,  to  have  him  properly  buried,  and 
to  pay  what  small  debts  he  might  owe  at  his  decease,  it  was  held 
that  the  gift  could  not  be  separated  from  the  purpose  expressed,  and 
that  the  appointment  was  therefore  bad  (m). 

14.  Where  the  fund  is  sufficient  to  answer  the  appointment,  the 
latter  will  be  valid,  although  the  donee  of  the  power  by  mistake 
supposed  his  power  to  have  a  wider  range  over  the  property ;  and  in 
like  manner  the  appointment  will  be  valid,  pro  tanto,  if  the  fund 
prove  partially  deficient  (n). 

15.  We  have  already  had  occasion  to  consider  the  converse  of  the 
cases  just  discussed,  viz.  where  an  interest  can  be  granted  short  of 
that  authorized  by  the  power  (o). 

16.  This  subject  must  not  be  dismissed  without  observing  that  a 
valid  appmntment  will  be  sustained,  although  confounded  in  the 
same  deed  with  other  subjects  not  relating  to  it.  In  Lord  Conway's 
case,  it  appeared  that  he,  having  power  to  grant  leases  of  his  estate, 
by  one  inetruinent  granted  several,  some  of  which  were  not  within 
the  power ;  and  though  all  were  by  the  same  instnmient,  they  were 
considered  as  several  leases,  and  it  was  sent  to  the  Master  to  separate 
them  (p).  But  this  is  form,  not  substance.  We  shall  hereafter  see 
that  where  an  appointment  is  in  effect  fraudulent,  it  is,  generally 
speaking,  wholly  void  (y). 

(I)  Riebardson  ct.  Simpsoot  9  Jo.  ft  Lat  Beid  o.  Reld,  S6  Bmt.  409, 

640;  Cowz  «•  Foster,  1  John  ft  Hem.  80.  (p)  Vide  st^fra,  p.  411. 

(m)  Haj  V.  Watkins,  8  Dru.  ft  War.  889.  (p)  8  Ves.  645,  cited. 

(ti)  Warde  v.  Ffrmin,  11  Sim.  885;   Bo-  {g)  i^flra. 
roagh  V.  Cloee,   11    Ir.  Bq.   Rep.  891; 
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CHAPTER  XL 

OP    EQUITABLE   RELIEF   IN   FAVOUR   OP   DEFECTIVE 

EXECUTIONS   OF   POWERS. 


SECTION   I. 

WHERE   THERE   IS  A  MERITORIOUS  CONSIDERATION   IN 

THE   APPOINTEE. 


1.  Origin  of  juritdtction:    confined   to 

equity, 
6.  Standi  on  the  eame  gromnd  a$  mt- 

renders  of  copyholds, 
0.  Purchaeer,  mortgagee,  leeeee,  reUeoed, 

10.  Cfreditor  aleo, 

11.  Wife  and  ehUd  dUo. 

12.  Charity  dim. 

13.  Husband  not  reiieoed, 
14w  Natural  child  not. 

15.  OrandchUd  not, 

16.  Father,mather,brother,sisterfnepheWf 

cousin,  not, 

17.  Volunteer  not, 

18.  Legal  consequences  not  relieved  against, 

19.  Defective  appointment  by  married  iro- 

man  aided, 
21.  Sir  Thomas  Plumer's  opinion^ 

24.  Creditor,  Sfc.  must  be  such  of  donee, 

semble» 

25.  Observations  on  Wilkie  v.  Holmes, 

26.  Defective  execution  of  a  power  qf  re- 

vocation not  aided  for  the  settlor 
himself. 


31.  No  relirf  indirectly  for  creditors. 

32.  Claimant    must    have    a  prrfemble 

equity, 
34   Prior  appointee  may  become  a  trustee. 
35.  Purchaser  frotn  an  appointee  claiming 

relitfnot  entitled  to  higher  equity, 
37.  X^itf  granted  against  purchasers, 
41.  Relitf  granted  although  the  settlement 

was  voluntary. 
43.  Whether  a  surrender  can  he  supplied 

against  an  heiif  unprovided  for. 
45.  Application  qf  the  doctrine  to  potoers. 

47.  Melitfmay  be  given,  although  against , 

parties  having  equal  equities,  as  chil" 
dren. 

48.  Execution  qf  power  by  donee  who.  has 
covenanted  to  pay  off  incumbrances. 

49.  Relief  against  damages  recovered  upon 

executing  a  valid  appointment. 

50.  No  relief  under  the    Act  abolishing 

recoveries  against  dtfectioe  execu- 
tions qf  the  authorities  or  against 
protector. 


1.  We  have  before  seen  that  powers  took  their  rise  before  the 
Statute  of  Uses,  and  were  then  sanctioned  and  protected  by  equity 
only ;  nor  did  equity  suffer  the  statute  to  deprive  it  of  this  valuable 
branch  of  its  jurisdiction.  At  law^  the  omission  of  any  circumstance 
required  to  the  execution  of  a  power  was  deemed  fatal ;  but  equity, 
where  there  was  a  good  or  a  valuable  consideration,  interposed  its 
aid,  and  supported  the  defective  execution  of  the  power. 

2.  It  was  observed  by  the  Court  in  Coventry  v,  Coventry  (a),  that 
after  the  Statute  of  Uses  the  courts  of  common  law  held  that  powers 
in  derogation  of  estates  executed  were  to  be  taken  strictly,  and 
therefore  if  not  pursued,  they  would  not  impeach  or  destroy  an 
estate  already  executed  by  legal  conveyances.  But  in  the  courts  of 
equity  they  soon  found  that  the  construction  was  too  artificial,  and 

(a)  I  Str.  001. 


en.  11.  8.  1.]      IN   FAVOUR  OP   DEFECTIVE  APPOINTMENTS.        631 

not  according  to  natural  equity,  and  therefore  they  construed  these 
powers  as  a  reservation  of  so  much  of  the  ancient  dominion  of  the 
estate,  to  be  under  the  control  of  the  tenant  for  life.  Et  cvjus  est 
dare  illius  est  disponercy  and  as  often  as  any  such  dominion  is  re- 
served, the  tenant  for  life  may  contract  about  it  When  a  marriage 
contract  is  made  in  contemplation  of  the  execution,  it  was  a  real  lien 
on  the  estate,  and  therefore  a  court  of  equity  may  decree  it  against 
the  remainder  man,  because  he  claims  under  the  creator  of  the  power, 
whose  intention  was  that  such  a  charge  should  be  induced  on  the 
land* 

3.  Before  the  limits  to  this  equitable  relief  were  fully  established, 
it  was  speciously  argued,  that  although  the  circumstances  required 
to  a  power  must  be  observed  at  law,  yet  when  a  man  hath  a  power 
over  an  estate,  those  circumstances  are  only  a  guard  upon  himself 
that  he  may  not  be  surprised  into  a  sudden  disposition  of  it  But 
when  deliberately  and  solemnly  he  hath  done  an  act  whereby  he  dis- 
poseth  of  this  estate,  but  there  wants  some  little  ceremony  or  cir- 
cumstance, such  as  the  not  tendering  12  d.  or  the  like,  a  court  of 
equity  ought  to  supply  such  a  defect,  to  support  this  solemn  in- 
tention to  dispose  of  it ;  for,  plain  it  is,  he  is  not  surprised  into  this 
act,  and  so  the  reason  for  those  circumstances  fails,  and  they  need 

■Tiot  be  strictly  observed.  But  to  this  it  was  answered  and  resolved, 
that  powers  were  similar  to  conditions  at  common  law ;  and  as  a  man 
must  perform  a  condition  at  common  law  to  entitle  him  to  re-enter, 
he  must  execute  his  power  to  entitle  him  to  a  revocation.  And  a 
court  of  equity  can  no  more  let  a  man  in  to  defeat  an  estate  upon  a 
power  of  revocation,  without  a  due  execution  of  the  power,  than  the 
common  law  could  let  in  a  man  to  defeat  an  estate  upon  a  condition^ 
without  performance  of  the  condition ;  or  than  a  court  of  equity  can 
permit  a  man  to  defeat  a  voluntary  conveyance  without  a  power  of 
revocation ;  for  it  is  all  but  a  condition  which  must  be  performed,  or 
no  advantage  taken  of  it ;  and  a  court  of  equity  may  do  great  things, 
but  they  cannot  alter  things,  or  make  them  to  operate  contrary  to 
their  essential  natures  and  properties  {b). 

4.  In  modem  times  it  was  contended,  that  whatever  is  an  equit- 
able, ought  to  be  a  leffal,  execution  of  a  power  (c) ;  because,  as  Lord 
Mansfield  observed,  ^ere  should  be  a  general  rule  of  property ;  and 
if  the  courts  of  equity  say,  we  will  presume  that  where  the  execution 
is  for  a  meritorious  consideration,  a  strict  adherence  to  the  precise 
form  was  not  intended,  and  therefore  it  is  not  necessary,  the  moment 
the  same  rule  is  fixed  and  adopted  at  law,  every  man  who  creates, 
and  every  man  who  is  to  exercise  a  power,  understands  what  he  is 
to  do  {d) ;  and  he  considered  that  where  there  is  a  meritorious  con- 

(b)  See  8  Cha.  Ca  66,  67. 107, 108.  {d)  Cowp.  207. 

0)  Zouch  p.  Woolaton,  2  Suit.  1186. 
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eideration,  it  was  not  necessary  even  at  law  strictly  to  adhere  to  the 
precise  form  (e).  The  vice  of  this  reasoning  is,  that  equity  itself 
does  not  hold  the  power  well  executed,  unless  the  form  is  adhered 
to ;  but  where  the  execution  is  for  a  meritorious  consideration,  com- 
pels the  person  seised  of  the  estate  in  default  of  execution  of  the 
power  to  make  good  the  defect — a  jurisdiction  which  courts  of  law 
cannot  assume,  because  they  have  no  means  of  enforcing  its  ob- 
servance. At  the  present  day,  however.  Lord  Mansfield's  doctrine 
IS  completely  exploded  (/) :  equity  alone  can  relieve  against  a  de- 
fective execution  of  a  power,  and  that  only  where  there  is  a  meri- 
torious consideration  in  the  person  applying  foi*  the  aid  of  the 
Court. 

5.  Sir  William  Grant,  with  his  usual  precision,  observed  (ff\  that- 
it  is  difficult  to  discover  a  sound  principle  for  the  authority  which 
equity  assumes  for  aiding  a  defective  execution  in  certain  cases.  If 
the  intention  of  the  party  possessing  the  power  is  to  be  regarded, 
and  not  the  interest  of  the  party  to  be  affected  by  the  execution, 
that  intention  ought  to  be  executed  wherever  it  is  manifested ;  for 
the  owner  of  the  estate  has  nothing  to  do  with  the  purpose ;  to  him 
it  is  indifferent  whether  it  is  to  be  exercised  for  a  creditor  or  a 
volunteer.  But  if  the  interest  of  the  party  to  be  affected  by  the 
execution  is  to  be  regarded,  why,  in  any  case,  exercise  the  power, 
except  in  the  form  and  manner  prescribed?  He  is  an  absolute 
stranger  to  the  equity  between  the  possessor  of  the  power,  and  the 
party  in  whose  favour  it  is  intended  to  be  executed.  As  against  the 
debtor  it  is  right  that  he  should  pay  (I).  But  what  equity  is  there 
for  the  creditor  to  have  the  money  raised  out  of  the  estate  of  a  third 
I>erson,  in  a  case  in  which  it  was  never  agreed  that  it  should  be 
raised  ?  The  owner  is  not  heard  to  say  it  will  be  a  grievous  burthen, 
and  of  no  merit  or  utility.  He  is  told  the  case  provided  for  exists ; 
it  is  formally  right ;  he  has  nothing  to  do  with  the  purpose.  But 
upon  a  defect  which  this  Court  is  called  upon  to  supply,  he  is  not 
permitted  to  retort  this  argument,  and  to  say  it  is  not  formally  right; 
the  case  provided  for  does  not  exist ;  and  he  ha^  nothing  to  do  with 
the  purpose.  In  the  sort  of  equity  upon  this  subject  there  is  some 
want  of  equality.  But  the  rule  is  perfectiy  settled,  and  though 
perhaps  with  some  violation  of  principle,  with  no  practical  incon- 
venience. 

6.  In  Chapman  r.  Gibson  (h).  Lord  Alvanley  laid  it  down  that 
the  execution  of  a  power  and  a  surrender  of  a  copyhold  go  hand  in 
hand  precisely  on  the  same  ground,  consequently  the  same  relief  is 

(e)  Cowp,260.  (h)  3  Bro.  C.  C.  229;  and  see  17  Ves. 

(/)  See  2  H.  Blackst  189.  297. 

(g)  7  Ves.  506 ;  and  we  16  Ves.  51. 

(1)  The  question  was,  whether  the  Coort  would  execute  a  power  in  favour  of  creditors. 
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to  be  granted  in  cases  of  a  defective  execution  of  a  jx)wer  and  of  the 
grant  of  a  surrender  of  a  copyhold. 

7.  In  a  case  in  Ireland  (z)  where  the  question  was,  whether  equity 
could  enforce  a  specific  execution  of  a  contract  for  a  meritorious 
consideration  resting  in  Jteriy  the  Chancellor  observed,  that  Lord 
Alvanley  had  stated  that  he  thought  the  execution  of  a  power  and  a 
surrender  of  copyhold  went  hand  in  hand,  precisely  on  the  same 
ground.     Now  equity  always  aids  a  defective  execution  of  a  power, 
voluntarily  executed  in  favour  of  a  wife  or  child,  as  depending  upon 
the  natural  obligation.     It  did  not  follow  that  the  defect  would  be 
aided  against  the  husband  or  father  himself,  because  equity  generally 
does  not  aid  defective  settlements,  and  in  those  cases  there  is  no  con- 
tract.    But  even  though  there  be  no  contract,  equity,  with  some 
violation  of  principle,  as  Sir  W.  Grant  had  pointed  out,  aids  the 
defect  against  the  person  in  whom  the  estate  is  vested,  not  univer- 
sally, but  only  in  favour  of  a  meritorious  consideration.     Defective 
executions  of  powers,  he  observed  on  another  day,  were  said  to  be 
analogous  to  the  case  before  him.     Such  defective  executions  and 
defective  surrenders  of  copyholds  strictiy  depend  upon  the  same 
rules.     Now  in  these  cases  the  Court  executes  the  intention  of  the 
settior  either  against  his  representatives  or  the  person  taking  the 
estate,  in  default  of  a  valid  execution  of  the  power  or  surrender  of 
the  copyholds,  where  there  is  a  good  consideration.     If  there  be 
such  a  consideration,  the  party  taking  the  estate  is  not  permitted  to 
rely  upon  the  defect,  but  the  Court  will  effectuate  the  intention  of 
the  settlor,  and,  speaking  generally,  this  equity  is  enforced,  not 
against  the  settlor  himself,  but  in  his  favour,  that  is,  in  the  execution 
of  his  intention,  and  at  the  expense  of  a  third  party.     That  rule  is 
now  settled.     But  the  case  before  him  did  not  rest  exactly  upon  the 
same  grounds  as  defective  executions  of  powers ;  as  in  cases  like  the 
present  there  was  a  contract,  whereas  the  former  do  not  ordinarily 
arise  out  of  a  contract,  but  depend  upon  an  intention  to  settle. 

8.  Thus,  then,  the  jurisdiction  stands,  and  we  may  inquire  what 
amounts  to  such  a  consideration  as  will  enable  equity  to  interpose  its 
aid  in  favour  of  a  defective  execution  of  a  power. 

9.  The  aid  of  equity  then  will  be  afforded  to  a  purchaser  (A), 
which  term  includes  a  mortgagee  and  a  lessee  (I)  (/).     And  even 

(0  Ellis  ».  Nimmo,  Llo.  &  Goo.  Rep.  t.  (/)  Barker  ▼.    Hill,  2  Cha.  Rep.   118; 

Sugd.  pp.  840,  341.  :348;  see  Holloway  v.  Bradley  v.  Bradley,  2  Vern.  163;  Taylor 

HeadingtOD,  8  Sim.  324 ;  Gannon  v.  White,  v.  Wheeler,  2  Vern.  664 ;    and  Jenrdnge  v. 

2  Ir.  £q.  Rep.  208 ;   Moore  v.  Crofton,  3  Moore,  ih,  609;  Reld  v,  Sbcrgold,  10  Ves. 

Jo.  &  Lat.  438.  370;  Marquis  of  Donegal  t?.  Greg,  13  Ir. 

{k )  Fotherglll  v.  Fothergill,  2  Freem.  257;  Eq.  Rep.  12,  62,  63. 
Anon.  lb.  224;  3  Cba.  Ca.  68;  Cowp.  267. 

(I)  Tlie  cases  in  Italics  were  decided  upon  Copyholds. 
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t?here  an  estate  was,  by  a  mistake  in  law,  sold  under  a  power  by  a 
stranger,  the  x^le  was  supported,  in  consequence  of  acquiescence 
and  acts  by  the  cestuis  que  trust  (to). 

10.  And  to  a  creditor  (n). 

11.  The  like  aid  will  be  afforded  to  a  wife(o),  and  to  a  legitimate 
child  {p) ;  for  wives  and  children  are  in  some  degree  considered  as 
creditors  by  nature  (y) ;  and  although  to  constitute  a  valuable  con- 
sideration for  a  settlement  on  a  wife  or  child,  it  must  be  made  before 
marriage,  yet  the  marriage  and  blood  are  meritorious  considerations, 
and  claim  the  aid  of  a  court  of  equity  in  support  of  a  defective 
execution  of  a  power  in  their  favour  (r),  although  the  power  was 
executed  after  the  marriage.  Where  under  a  power  to  the  father  to 
appoint  1,500  /.  as  portions  amongst  the  younger  children  of  the  mar- 
riage, the  father  wrote  a  letter  just  previous  to  the  marriage  of  one 
of  his  younger  sons,  promising  to  give  his  son  1,000  /.  out  of  chil- 
dren's portions  charged  on  the  estate  in  the  event  of  such  marriage, 
wliich  took  place  ;  and  the  father  subsequently  regularly  appointed 
500  /.,  part  of  the  1,500  /.,  to  another  younger  son  on  his  marriage, 
it  was  held  that  the  1,000  /.  took  effect  in  priority  to  the  500  L  It 
was  observed  by  one  of  the  learned  Judges,  that  it  appeared  to  him 
to  be  a  mistake  to  treat  this  as  a  defective  execution ;  a  defective  exe- 
cution was,  properly  speaking,  where  the  donee  intends  to  execute  the 
power  but  fails  by  reason  of  the  omission  of  some  circumstance  essential 
to  its  execution.  This  was  a  contract  for  valuable  consideration  by  the 
father  to  execute  the  power,  which  contract  was  to  be  carried  out  by 
the  execution  of  some  further  instrument.  Such  a  contract  was 
considered  in  a  court  of  equity  to  be  as  effectual,  of  the  same 
validity,  and  attended  with  the  same  consequences  as  if  the  execution 
of  the  power  had  been  perfect  {s). 

12.  The  like  equity  is  extended  to  a  charity  (t).  Lord  Northing- 
ton  laid  it  down  that  the  uniform  rule  of  the  Court  before,  at,  and 
after  the  statute  of  Elizabeth,  was,  where  the  uses  are  charitable  and 
the  person  has  in  himself  full  power  to  convey,  to  aid  a  defective 
conveyance  to  such  uses(z/). 


(m)  Hope  V.  Liddell,  21  Bea.  ISa 

(it)  Fothergill  v  Fothergill,  ubi  9iip,  3 
Oia  Ca.  S9 ;  Pollard  v,  Greenvil,  1  Cha.  Ca. 
10;  1  Cha.  Rep.  98  j  Wilkes  v.  Holmes,  9 
Mod.  485;  ItheU  t.  Beane^  1  Ves.  215; 
Bixby  T.  EUy^  2  Bro.  C.  C.  325;  2  Dick. 
Gl)8. 

(o)  Cowp.  267 ;  Fothergill  v.  Fothergill, 
2  Freem,  256;  Lady  Clifford  v.  Earl  ot 
Burlington,  2  Vern.  397  ;  Coventry  r.  Co- 
ventry, 2  P.  Wms.222;  and  seeib.  705;  2 
Cox,  357. 

(p)  Sank  17.  Lady  Blanfray,  Gilb.  £q 


Rep.  166;  Sneed  v,  Sneed,  Ambl.  64; 
Cowp.  264, 265,  dted ;  and  see  Cowp.  267. 

{q)  Barnard,  C.  C.  107. 

(r)  Fothergill  r.  Fothergill,  2  Freem.  256 ; 
Henrey  v.  Hervey,  1  Atk.  561 ;  Cbnrehman 
9.  Hervey,  Ambl.  335. 

(«)  In  re  Jennings,  P.  C,  8  Ir.  Cb.  Rep. 
421. 

(f)  Vide  iuprn,  p.' 208. 

(u)  Attorney-general  v.  Tancred,  1  Eden, 
10;  Ambl.  351  ;  Attorney-general  v.  Sib- 
thorpe,  2  Russ.  k,  M>1. 107. 
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13.  But  it  has  been  decided  that  a  defective  execution  of  a  power 
by  a  wife  cannot  be  aided  in  favour  of  her  husband  ( x) ;  nor  can  a 
disposition  by  a  married  woman  in  conjunction  with  her  husband^ 
without  the  solemnities  required  by  the  power,  although  the  trustees 
of  the  fund  act  upon  it,  be  supported  on  the  ground  of  the  intention 
and  the  power  to  do  the  act ;  for  the  ceremonies  in  such  a  case  are 
introduced  for  the  express  purpose  of  protecting  the  wife  against  the 
husband,  and  are  matters  of  substance  and  not  of  form  (y). 

14.  Nor  is  the  equity  extended  to  a  natural  child  (z). 

15.  Nor,  as  it  has  at  length  been  determined,  to  a  grandchild  (a). 

16.  Neither  will  it  extend  to  a  father  (A)  or  mother,  or  brother  or 
sister  even  of  the  whole  blood  (c),  much  less  of  the  half  blood  (cf), 
nor  to  a  nephew  («),  or  cousin  (/). 

17.  And  i  fortiori^  it  cannot  be  afforded  to  a  mere  volunteer  (y). 

18.  Of  course  there  can  be  no  aid  in  equity  against  the  legal  con- 
sequences of  an  appointment ;  therefore  if  an  appointment  be  made 
by  will,  and  the  appointee  die  in  the  lifetime  of  tlic  testator,  the  gift 
will  lapse,  whatever  might,  have  be^n  the  intention,  and  altliough  the 
power  might  have  been  executed  by  act  inter  vivos.  In  the  report  of 
Wilkie  t?.  Holmes  (A),  where  the  will  in  execution  of  the  power  was 
defectively  executed.  Lord  Hardwicke  said.  In  the  case  of  Toilet  v. 
Toilet  the  husband  had  a  power  to  make  a  jointure  to  his  wife  by 
deed;  he  made  it  by  will:  this  defect  was  set  right  in  equity; 
which  determination  goes  a  great  way  to  decide  the  present  ques- 
tion ;  for  why  may  not  this  defect  be  supplied,  as  in  that  case,  a 
deed  be  changed  into  a  will  ?  In  the  case  of  Duke  of  Marlborough 
V,  The  Earl  of  Carlisle,  M.  T.  1750,  there  was  no  consideration  of 
merit  to  make  the  Court  supply  the  defect  It  seems  that  at  the 
moment  Lord  Hardwicke  must  have  considered  that  a  will  might,  if 
there  was  a  meritorious  consideration,  be  supported  as  a  deed  in 
equity  against  the  legal  effect  of  a  will.  For  the  case  referred  to  is 
The  Duke  of  Marlborough  v.  Lord  Godolphin,  and  there  the  gifts 


{x)  Watt  ».  Watt,  3  Ves.  i44;    Moc-      Ve«.  667 ;  Perry  t.  IFA«eA«ail,  6  Vet.  644 ; 


dio  V.  Ueid,  1  Madd.  616;  and  see  Sarge«on 
V.  Sealey,  2  Atk.  412;  Hughes  r.  Wells,  9 
Hare,  740,  and  see  there  the  effect  of  her 
acts, 

{y)  Hopkins  v.  Myall ;  2  Russ.  &  Myl. 
86 ;  Reid  r.  Thoiopson,  2  Ir.  Ch.  Rep.  26. 

{z)  FursaJier  v.  Robinton,  Prec.  Cha. 
475 ;  Tudor  v.  Anson,  2  Ves.  582. 

(a)  See  Kettle  y^  Totonsend,  1  Salk.  187; 
Watts  Y.  Bullas,  1  P.  VVms.  60;  Freestone 
V.  Rant,  lb.  01,  a  ;  3  Bro.  C.  C.  231 ;  Fur- 
saker  v.  Robinson,  Prec.  Cha.  477 ;  Tudor 
V.  Anson,  2  Yes.  582;  Chapman  v.  Gib- 
son, 3  J3ro.  C.  C.  221) ;  UilU  v.  JJownion,  5 


and  see  1  Watk.  Copyh ,  136. 138. 

{b)  Sloano  r.  Lord  Cadogan,  App. 

(c)  Goodioyn  v.  Ooodwyn,  1  Ves.  228. 

\d)  Ooring  t.  Nash,  3  Atk.  180,  which 
overruled  Watts  Vt  Snllas,  ubi  sup, 

(e)  Strode  r.  Russell,  2  Vem.  621 ;  Mars^ 

ton  V.  Gowan,  3  Bro.  C.  C.  170;  and  see 
Piggot  9.  Penrice,  Com.  260. 

(/)  Tudor  V.  Anson,  2  Ves.  682. 

{g)  Smith  r.  Ashton,  1  Freem.  300;  see 
3  Cha.  Cci.  1)3.  126;  Sargesou  r.  Scaley,  2 
Atk.  41.5;  OoJwia  v.  Kilsha,  Ambl.  684; 
Reg.  Lib.  A.  1768,  fol.  405. 

(A)  0  Mod.  486. 


L  L  4 


636         DEFECTIVE   EXECUTION   BY  FEME   COVERT.      [CH.  11.  8.  1. 

lapsed  by  the  death  of  the  legatees  in  the  lifetime  of  the  testatrix. 
But  no  merit  in  the  legatees  oould  have  enabled  a  Court  of  Equity 
to  support  the  hipsed  legacies.  In  the  case  of  Toilet  v.  ToUet  the 
donee  might  have  appointed  by  deed,  with  a  power  of  revocation. 
He  appointed  by  will,  which  is  in  its  nature  revocable.  It  was  not 
attempted  to  give  to  the  will  the  irrevocable  character  of  a  deed. 

19.  To  the  granting  of  the  relief  it  is  only  necessary  that  the 
person  executing  the  power  defectively  should  have  ability  to  raise 
the  estate  if  the  power  had  been  properly  pursued,  and  that  the 
appointee  should  be  one  of  the  favoured  classes.  A  defective 
appointment  therefore  by  a  married  woman  will  be  aided  in  just  the 
same  manner  as  if  she  was  mi  juris ;  and  as  to  the  extent  of  her 
power  she  is  sui  jurisy  it  would  seem  that  a  contract  by  her  to  do  an 
act  within  her  power  would  be  binding  upon  her  and  upon  the  person 
entitied  in  default  of  appointment. 

20.  Even  where  a  married  woman  executed  a  power  of  leasing 
defectively,  as  a  security  for  a  debt,  and  afterwards  entered  and 
received  the  profits,  although  th^e  defect  was  one  that  could  not  be 
supplied,  yet  the  estate  attempted  to  be  created  was  treated  as  bind- 
ing upon  her,  and  she  was  made  answerable  for  the  profits  she 
received  (i). 

21.  But  Sir  Thomas  Plumer,  in  a  case  before  him,  inquired 
whetiier  there  was  any  case  in  which  a  husband  and  wife  having  a 
power  of  appointment  by  deed  over  the  wife's  estate,  a  paper  not 
executed  modo  et  forma  pursuant  to  the  power,  was  held  to  take 
effect  as  an  appointment.  With  a  married  woman,  he  said,  there  can 
be  no  binding  contract :  tiie  instrument  is  not  good  as  an  agreement, 
then  how  can  it  be  said  to  bind  her  ?  She  had  a  power  to  convey  by 
deed,  attested  by  two  witnesses ;  her  disability  as  a  married  woman 
was  taken  away  as  to  that  mode  of  proceeding,  and  she  might  by  an 
instrument,  executed  with  the  required  formalities,  point  out  the 
uses  to  which  the  estate  was  to  be  conveyed.  But  where  the  instru- 
ment is  not  executed  according  to  the  power,  it  is  nothing  but  an 
agreement  signed  by  a  married  woman,  and  as  an  agreement,  is 
invalid.  This  was  a  point  upon  which  he  did  not  mean  to  give  a 
definitive  opinion,  because  it  was  not  necessary  for  the  decision  of 
the  cause ;  but  he  felt  that  there  would  be  very  great  difficulty  in 
extending  the  doctrine  of  the  Court  as  to  defective  executions  to 
instruments  signed  by  married  women :  it  would  be  introducing 
quite  a  new  line  of  cases.  The  power  gives  a  competency  to  act, 
with  certain  protections;  but  it  was  a  very  weighty  question  whether 
it  could  be  held  that  that  gave  a  general  competency  (A). 

22.  These  observations  were  extra-judicial,  and  it  is  not  clear  that 

(i)  Pollard  v,  Greenvil,  1  Cha.  Ca.  10.  413;  see  Dillon  v.  Once,  2  Scho.  &  Le£. 

(A)  Martin  v.  Mitchell,  2  Jac.  &  M'alk.       4^. 
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tliey  were  not  intended  to  apply  to  cases  of  defective  executions  as 
well  as  to  contracts  resting  insert.  It  would  indeed  be  difficult  to 
distinguish  the  cases  upon  the  reasoning;  for  if  the  woman's  dis- 
ability is  only  removed  modo  et  formd,  tks  preeciihed  by  the  power, 
then  a  sale  and  actual  conveyance  to  a  purchaser  defectively  executed 
would  not  be  aided  in  equity,  nor  of  course  would  a  defective  exe- 
cution in  favour  of  a  child;  but  it  admits  of  no  doubt,  that  a 
defective  execution  of  a  power  by  a  married  woman  may  be  aided  (/). 
In  the  case  of  a  contract  by  her,  the  relief  if  granted  would  be 
against  herself.  In  the  common  case  of  a  defective  execution  for  a 
favoured  object,  the  relief  would  be  against  the  person  taking  in 
default  of  appointment. 

23.  In  Stead  v.  Nelson  (m),  where  a  married  woman  had  a  legal 
estate  for  life  for  her  separate  use,  with  power  to  appoint  it  by 
writing  under  hand  and  seal,  a  contract  by  her  under  her  hand  to 
secure  a  debt  by  mortgage  was  held  to  be  binding.  The  case  of 
Martin  v.  Mitchell  was  not  adverted  to ;  and  although  she  had  an 
express  power  to  appoint,  yet  the  property  was  settled  to  her  sepa- 
rate use. 

24.  The  character  of  purchaser,  wife,  creditor,  child,  must  be 
borne  by  the  party  claiming  relief,  in  relation  to  the  donee  of  the 
power,  and  not  to  the  person  creating  the. power.  Lord  Hardwicke 
indeed  supported  a  defective  execution  of  a  power  by  a  wife,  for  the 
payment  of  her  deceased  husband's  debts  as  well  as  her  own(n). 
The  power  was  created  by  their  marriage  settlement,  for  the  survivor 
of  them  by  will  to  raise  a  sum  of  money  for  the  purpose  of  paying 
the  debts  of  the  husband  and  wife,  or  either  of  tliem,  or  making  a 
provision  for  the  younger  children  of  the  marriage.  He  said,  it  had 
been  objected  that  the  debts  which  were  to  be  paid  by  means  of  this 
power  were  the  debts  of  the  husband,  whereas  the  estate  was 
originally  the  wife's ;  but  those  debts,  he  observed,  were  expressly 
provided  for  by  the  deed  of  settlement. 

25.  This  seems  to  introduce  a  new  principle.  Had  the  power 
been  general,  an  execution  of  it  in  favour  of  her  husband's  creditors, 
if  defective,  could  not  have  been  supported  in  equity ;  for  there  was 
no  contract  or  consideration,  and  the  creditors  had  no  claim  upon  the 
wife.  If  the  naming  of  the  object  or  the  party  in  the  power  varies 
the  case,  then  the  principle  of  the  rule  is  not  followed.  Unless  the 
power  would  audiorize  the  appointment  if  duly  made,  no  defect  can 
be  aided.  Where  is,  then,  the  distinction  between  a  power  autho- 
rizing generaJUy  an  appointment  to  any  one,  and  a  defective  appoint- 
ment under  it  to  a  volunteer,  and  a  power  expressly  authorizing  an 

(0  See  Doe  r.  Weller,  7  rerm  Rep.  4S0.  (n)  Wllkie  v.  Holmes,  9  Mod.  465 ;    1 

{tn)  -2  iieav.  245;  Wainwriglit  v.  Uur-       Dick.  105. 
dbty,  2  lioav.  363. 
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appointment  to  a  volunteer  nominatim  to  whom  a  defective  appoint- 
ment is  made?  In  each  case  the  power  authorizes  the  act:  in 
neither  does  it  confer  any  right  upon  the  object  of  the  power.  It 
simply  enables  the  donee  to  confer  a  benefit  upon  him.  In  either 
case^  therefore,  it  would  seem  that  the  same  question  arises,  Does 
the  appointee  fill  such  a  character  as  entitles  him  in  equity  to  have 
a  defect  supplied?  It  is  singular,  that  in  the  very  sentence  before 
he  pronounced  this  opinion.  Lord  Hardwicke,  referring  to  The  Duke 
of  Marlborough  v.  Godolphin,  observed,  there  was  no  consideration 
of  merit  there  to  make  the  Court  supply  the  defect :  and  yet  there 
the  objects  were  the  testator's  own  children,  in  whose  fiavour  he  had 
given  a  power  over  a  large  fund  to  his  wife,  who  was  not  their 
mother.  In  delivering  judgment  in  the  Duke  of  Marlborough's 
case,  he  said.  Lady  Sunderland  had  several  ways  to  execute  the 
power,  by  deed  or  instrument  in  writing,  or  by  a  proper  will ;  but 
he  was  of  opinion,  whichever  way  she  took  to  make  any  of  the 
children  of  the  testator  take  by  virtue  of  it,  it  must  be  a  complete 
act  done  by  her,  and  that  an  imperfect  act  in  execution  of  this 
power  would  not  make  any  part  of  this  money  vest  in  any  of  tlie 
persons  to  take  under  it ;  for  it  was  admitted  by  the  counsel  there 
was  no  purchaser,  no  greater  merit  in  one  than  the  other,  all  being 
volunteers,  and  therefore  no  ground  to  supply  any  defect  in  the 
execution  of  the  power.  She  had  chosen  to  execute  it  by  will,  and 
he  was  of  opinion  that  this  act  of  hers  in  execution  of  her  power 
must  be  considered  as  a  will. 

26.  Where  a  man  makes  even  a  voluntary  settlement  vesting  tlie 
property  in  a  trustee,  and  ties  himself  down  to  a  specified  mode  of 
revoking  it,  equity  will  not  presume  that  he  intended  to  revoke  the 
settlement  by  the  acceptance  of  a  conveyance  to  himself  not  express- 
ing any  such  intention ;  and  if  there  is  any  neglect  of  the  solemnities 
required,  yet  equity  will  not  supply  the  want  of  them,  for  the  settlor 
is  entitled  to  no  aid ;  but  if  he  desire  to  regain  the  property,  he  must 
pursue  his  power. 

27.  This  was  decided  in  Ellison  v.  Ellison  (o),  where  a  man  in 
efiect  transferred  a  moiety  of  a  leasehold  estate  to  a  trustee,  upon 
trust  for  himself  for  life,  and  afterwards  for  others,  with  a  power  to 
revoke  and  limit  new  trusts  by  deed  or  writing  executed  in  the  pre- 
sence of  two  witnesses.  About  a  year  afterwards,  the  trustee,  (who 
was  the  owner  of  the  other  moiety),  in  consideration  of  the  settlor 
having  paid  half  the  expenses  of  the  estate,  assigned  to  him  a  moiety 
of  the  estate  for  his  own  proper  use  for  ever.  The  deed  was  not 
executed  as  required  by  the  power,  and  did  not  recite  the  settle- 
ment. Lord  Eldon  observed,  that  the  settlor  had  said  he  put  that 
restraint  u])on  his  own  power,  not  only  that  he  shall  not  have  a 

(o)  0  Ves.  60C. 
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power  of  revocation  whenever  he  changes  his  intention,  but  that  he 
shall  not  execute  that  power,  nor  be  supposed  to  have  that  change  of 
intention,  unless  manifested  by  an  instrument  executed  with  certidn 
given  ceremonies.  His  opinion  was,  that  if  there  was  nothing  more 
in  the  transaction  than  taking  out  of  the  trustee  the  estate  clothed 
with  a  trust  for  others,  and  that  was  done  by  an  instrument  with  no 
witness  or  only  one  witness,  it  was  hardly  possible  to  contend  that 
such  an  instrument  would  be  a  revocation  according  to  the  intention 
of  the  party,  the  evidence  of  whose  intention  is  made  subject  to 
restrictions  that  are  not  complied  with.  He  did  not  think,  consist- 
ently with  the  intention  expressed  in  the  first  instrument,  and  the 
necessity  imposed  upon  himself  of  declaring  a  different  intention 
under  certain  restrictions,  that  if  a  different  intention  appeared 
clearly  upon  the  face  of  the  instrument^  the' latter  [instrument^  would 
have  controlled  the  former.  But  he  did  not  think  his  acts  did  mani- 
fest a  different  intention. 

28.  That  a  defective  execution  cannot  be  aided  in  favour  of  the 
settlor  himself,  was  also  decided  in  Sergison  v.  Sealey  (/>)•  There 
a  woman  had  power  to  appoint  4,000  /.  by  deed  or  writing,  signed 
in  the  presence  of  three  witnesses.  She  by  marriage  articles, 
attested  by  two  witnesses  only,  covenanted  that  her  intended  hus- 
band should  have  a  certain  interest  in  2,000  /.,  part  of  it ;  but  as  to 
the  other  2,000  /.,  it  was  covenanted  that  she  should  have  that  to  her 
separate  use.  The  contract  was  deemed  a  valid  execution  of  the 
power  in  equity,  in  favour  of  the  husband.  But  Lord  Hardwicke 
said,  as  to  the  remaining  2,000  /.  it  fell  under  a  different  considera- 
tion, for  it  was  not  a  covenant  for  the  execution  of  the  power ;  for 
in  it  the  husband  was  to  take  nothing,  nor  the  issue.  She  was  to 
have  it  for  her  separate  use  as  before,  and  then  it  came  to  the  same 
case  as  if  she  had  executed  a  writing  making  this  appointment  and 
executing  this  power  voluntarily,  without  consideration,  before  two 
witnesses  only,  where  the  power  requires  three,  which  is  a  void 
execution,  and  the  Court  never  supplied  these  defects  unless  for  a 
valuable  consideration. 

29.  In  Arundell  v.  Phillpot(y),  a  woman  made  a  voluntary  settle- 
ment, with  a  power  to  revoke  upon  the  tender  of  a  guinea,  and  then 
made  another  voluntary  settlement,  and  the  parties  claiming  under 
the  latter  being  upon  a  first  trial  unable  to  prove  a  tender,  they  filed 
a  bill  to  have  the  defect  supplied.  But  the  Court  said,  it  might 
supply  an  informal  or  defective  revocation,  but  could  not  majce  a 
revocation  where  there  was  none ;  and  therefore,  the  Court  added, 
either  prove  a  tender  of  the  guinea,  or  that  she  declared  she  intended 
to  revoke  the  former  settlements  one  or  other  of  them  shall  be  suffi- 
ce?) 9  Mod.  800;  2  Atk.  414,  where  it  is  (7)  2  Vern.  0;  Cha.  Ca.  70.  03.  108;  3 

not  accurately  reported.  Mod.  142. 
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cient^  though  it  hath  not  all  the  formalities  and  circumstances  men- 
tioned in  the  power  of  revocation,  so  it  appear  to  be  a  sober  solid  act, 
and  done  animo  revocandt :  but  that  could  not  be  made  out  It  was 
then  insisted  that  the  subsequent  deed  should  be  taken  as  a  sufficient 
revocation,  being  of  the  same  land,  and  made  to  different  uses,  but 
that  was  not  allowed. 

30.  In  this  case  the  contest,  it  seems,  was  between  two  volunteers, 
for  the  settlor  was  dead,  without  issue.  Of  course  no  defect  could 
have  been  supplied  in  her  own  favour,  for  that  would  have  been 
simply  to  give  to  her  a  different  power  from  the  one  created.  And 
notwithstanding  what  is  reported  to  have  fallen  from  the  Court,  it  is 
clear,  on  the  one  hand,  that  no  declaration  of  hers  of  her  intention  to 
revoke  would  have  enabled  the  Court  to  supply  a  defect  in  favour 
of  a  volunteer,  and  on  the  other,  that  the  actual  resettlement  of  the 
property  would  have  compelled  equity  to  supply  the  defect  of  the 
tender,  if  the  resettlement  had  been  upon  persons  entitled  to  the  aid 
of  the  Court 

31.  We  have  seen  that  this  equity  extends  to  creditors;  and 
where  a  man,  having  a  general  power  of  appointment,  duly  executes 
it  in  favour  of  a  stranger,  equity  will  lay  hold  of  the  funds  in  the 
hands  of  the  appointee,  for  the  benefit  of  the  creditors  of  the  person 
executing  the  power  (r);  but  where  the  power  is  not  executed, 
equity  cannot  assist  the  creditors  («).  Upon  this  doctrine.  Lord 
Erskine,  in  the  case  of  Holmes  v.  Coghill,  started  an  rogenious 
question,  whether,  if  the  power  be  informally  executed  in  favour  of 
a  stranger,  equity  can  first  grant  the  relief  at  the  suit  of  the  cre- 
ditors, so  as  to  vest  the  fund  in  the  appointee,  and  then  convert  him 
into  a  trustee  of  it  for  creditors ;  and  he  appeared  to  think  that 
this  might  be  done  {t).  There  is  no  authority  however  for  this  cir- 
cuitous relief,  and  it  may  well  be  doubted  whether  it  will  ever  b^ 
granted.  Where  the  fund  is  effectually  given  to  a  stranger,  equity 
considers  him  a  trustee  of  it  for  the  creditors,  and  the  remainder- 
man has  no  ground  of  complaint,  because  the  power  is  legally 
executed.  Where  a  defect  is  supplied  for  the  appointee,  the  relief 
has  at  least  the  merit  of  effectuating  the  intention  of  the  person 
executing  the  power,  although  at  the  expense  of  the  remaindeiwnan; 
but  if  this  relief  should  be  afforded  in  favour  of  creditors,  where 
the  fund  is  not  given  to  them,  the  same  hardship  would  be  imposed 
on  the  remainder-man,  and  at  the  same  time  the  intention  of  the 
donpe  of  the  power  would  be  defeated.  Upon  this  head  of  equity  it 
is  clearly  established  that  the  interests  of  the  remainder-man  shall 
only  be  sacrificed  to  the  intention  of  the  donee  of  the  power  ex- 
pressed in  favour  of  a  person  from  whom  a  valuable  consideration 

(r)  Vide  ch.  9,  6.  8.  (0  Holmes  9.  CogliUl,  12  Ves.  *i06. 

(«)  Vide  it^fra^  »tct.  6. 
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moved^  or  in  whose  person  a  good  consideration  existed.  The  first 
point  to  be  established  is  the  intention  of  the  person  executing  the 
power,  which  in  this  case  is  not  merely  wanting,  but  his  intention 
expressly  was,  that  his  creditors  should  not  have  the  fund.  The 
common  equity  in  favour  of  creditors,  where  the  fund  is  given  to 
others,  does  not  arise  until^  the  power  is  legally  executed.  The 
limits  of  the  law  on  this  head  appear  to  be  contained  in  the  decided 
cases. 

32.  Although  the  appointee  may  primA  facie  be  entitled  to  the 
aid  of  the  Court  («),  yet  to  prevail  he  must  have  a  preferable  equity 
to  the  person  against  whom  he  seeks  the  relief.  Therefore,  where  a 
father  agreed  to  settie  an  estate  on  his  wife  and  children,  but  neg- 
lected to  do  so,  and  afterwards  prevailed  upon  his  eldest  son,  who 
was  ignorant  of  the  agreement,  to  settle  the  estate  in  a  different 
way,  whereby  the  father  had  a  power  of  jointuring,  which  upon  his 
second  marriage  he  agreed  to  execute,  the  agreement  after  his  death 
was  decreed  to  be  specifically  executed  by  the  son,  who  was  the 
remainder-man  under  the  settlement ;  but  this  decree  was  reversed 
in  the  House  of  Lords  {x)  (I).  The  son  was  seised  of  the  legal  estate, 
and  he  had  as  good  an  equity  to  retain  the  estate  discharged  of  the 
jointure,  as  the  wife  had  to  have  the  defect  supplied. 

33.  So,  although  there  is  a  meritorious  consideration  in  the 
appointee,  yet  if  the  donee  of  the  power,  after  a  defective  execution 
of  it,  legally  execute  it  in  favour  of  a  bond  fide  purchaser  or  mort- 
gagee without  notice,  the  Court  cannot  interfere ;  for  by  the  last 
execution  the  purchaser  obtains  the  legal  estate ;  and  as  he  has 
equal  equity  with  the  first  appointee,  he  cannot  be  disturbed.  But 
if,  previoudy  to  paying  his  money,  or  to  the  execution  of  the  power, 
he  has  notice,  either  express  or  implied,  of  the  prior  appointment, 
equity  will  compel  him,  on  the  ground  of  fraud,  to  convey  the  estate 
to  the  first  appointee,  so  as  to  make  good  the  defect  in  the  appoint- 
ment to  him  (y). 

(tt)  066  Sbadwen*8  case,  1  Veil.  SSI,  cited;  (y)  As  to  what  amounts  to  notice,  see 

aDd  see  Hervey  o.  Hervey,  1  Atk.  66S.  Sugd.  PbtcIl  ch.  34. 

(«)  Jeven  o.  Jevers,  Dom.  Proc.  1734. 

(I)  The  principle  in  the  text  is  clear,  and  Jevers  and  Jeters  is  stated  in  Gro.  and  Rud. 
of  Law  and  Equity,  p.  19,  as  having  been  decided  on  tiie  ground  of  the  fraud  In  the  father; 
but  ftom  the  printed  eases  it  appears  that  the  settlement  was  made  in  consideration  of  the 
son  waiving  the  agreement  entered  into  upon  bis  mother's  marriage,  and  the  bond  for  set- 
tling the  Jointure  bad  no  reference  whatever  to  the  power,  upon  which  perhaps  the  case 
turned.  However,  the  author  of  the  above  book,  who  lived  in  the  time  when  the  decision 
was  made,  most  likely  knew  the  ground  to  which  the  decision  was  generally  referred.  The 
above  case  is  in  4  Bro.  P.  C.  190,  by  the  name  of  Ivers  r.  Ivers.  which  difference  aroHO 
from  the  printed  cases.  In  the  appellant's  case,  tlie  cause  is  entitled  Jevers  o.  Jevers ;  in 
the  respondent's,  Ivers  9.  Ivers. 
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34.  And  even  an  appointee  who  takes  by  force  of  a  valid  execu- 
tion, may  be  ^relieved  against  in  favour  of  a  person  having  a  title  to 
relief.  Thus  if  a  power  is  well  executed  by  will,  and  then  the 
donee  agrees  by  act  inter  vivos  for  sufficient  consideration  to  execute 
the  powei^;  the  will  is  not  revoked  at  law,  and  the  devisee,  the 
appointee,  wiU  take  the  estate  under  it,  but  he  will  be  compelled  to 
make  good  the  subsequent  defective  execution  (z).  He  is  a  mere 
volunteer,  and  the  subsequent  agreement  was  in  equity  a  revocation 
of  the  wilL 

35.  But  if  a  limited  power  be  badly  executed,  a  purchaser  from 
the  appointee  cannot  set  it  up.  The  payment  of  a  money  considera- 
tion cannot  make  a  stranger  become  the  object  of  a  power  created 
in  favour  of  children.  He  can  only  claim  under  a  valid  appoint- 
ment executed  in  favour  of  some  or  one  of  the  children.  An 
appointment  at  first  impeachable  as  voluntary  may  ex  post  facto 
be  turned  into  an  appointment  for  a  valuable  consideration,  but 
that  is  where  a  valuable  consideration  was  all  that  was  wanting 
to  have  made  it  good  ab  initio.  As  in  the  case  of  an  appoint- 
ment of  property  over  which  he  has  a  power  unlimited  as  to 
objects,  he  who  pays  a  consideration  to  the  voluntary  appointee, 
may  constructively  be  held  to  be  in  the  same  situation  as  if  he 
had  in  the  first  instance  paid  it  to  him  by  whom  the  power  has  been 
executed  (a). 

36.  These  observations,  however,  although  they  bear  upon  the 
general  principle,  apply  to  cases  not  of  defective  execution,  but  of 
executions  which  might  be  defeated,  or  the  benefit  of  them  taken 
away,  unless  sustained  by  the  claimant  filling  the  character  of  a 
purchaser. 

37.  Where  a  power  is  defectively  executed  for  a  favoured  class,  it 
is  altogether  unimportant  that  persons  claiming  under  the  settlement 
creating  the  power,  or  persons  claiming  under  them,  are  purchasers. 
In  nearly  all  the  cases  the  remainder-man  against  whom  the  defect 
is  supplied  is  a  purchaser,  but  he  originally  took  subject  to  the  power, 
and  in  equity  the  defective  execution  is  treated  as  valid,  and  there- 
fore the  remainder-man  is  charged  with  it,  although  a  purchaser. 
Where  a  bond  fide  purchaser  for  money  obtains  the  estate  not  under 
an  execution  of  the  power,  but  subject  to  the  power,  and  any  estate 
created  under  it,  but  buys  upon  the  faith  that  the  power  has  not  been 
executed,  a  question  of  some  nicety  would  arise  if  there  was  a  defec- 
tive appointment,  viz.,  whether  he  could  be  compelled  to  make  it 
good.  Perhaps,  as  he  buys  subject  to  the  power,  he  would  be  held 
liable  to  all  the  consequences.     If  a  different  rule  were  to  prevail,  a 

(2)  Cotter  V,  Layer,  2  P.  Wms.  623.  (a)  1  Mer.  63S ;  per  Sir  W.  Grant. 
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remainder-man  under  a  settlement  might  easily  defeat  in  many  cases 
the  equitable  right  of  persons  claiming  under  an  exeeution  of  the 
power. 

38.  Lord  Nottingham,  in  Smith  and  Ashton  (ft),  made  good  a 
defective  appointment  in  favour  of  younger  children,  against  the  heir 
of  the  settlor,  who  took  under  the  voluntary  settlement  by  which  the 
power  was  created,  and  against  the  wife  of  the  son  and  his  eldest  son, 
who  claimed  as  purchasers  under  him  by  his  marriage  settlement, 
and  they  had  no  notice  of  the  defective  appointment.  No  doubt  this 
was  fully  warranted  by  the  rules  of  the  court.  In  the  report  in 
Chancery  Cases,  Lord  Nottingham,  it  appears,  added, — but  a  pur- 
chaser shall  defend  himself  in  such  case,  but  with  difference,  though 
not  executed  according  to  the  circumstances,  for  if  he  hath  notice  he 
purchaseth  at  his  own  peril. 

39.  The  reporter  queries  if  Lord  Nottingham  meant  notice  of  the 
original  conveyance  only,  or  of  the  ill-executed  estate.  He  must,  it 
should  seem,  have  meant  of  the  original  settlement ;  for  if  he  had 
notice  of  the  defective  appointment,  of  course  he  would  be  bound  by 
it ;  and  such  a  case  would  hardly  have  been  stated  as  an  exception, 
where  the  power  was  being  enforced  against  persons  filling  the 
character  of  purchasers,  who  had  notice  of  the  settlement  creating 
the  power,  but  had  not  notice  of  the  defective  execution  of  it. 

40.  But  where  a  man  seised  in  fee  of  large  estates,  and  with  a 
power  of  appointing  a  jointure  over  estates  of  small  annual  value, 
entered  into  a  bond  to  settle  in  jointure  300/.  per  annum  of  lands  in 
three  counties,  of  that  value,  and  no  particular  lands  named,  and  after- 
wards devised  away  the  fee-simple  lands,  so  tiiat  they  were  not  at 
that  period  subject  to  the  bond  debt ;  it  was  held  that  persons  claim- 
ing under  the  marriage  settiement  of  the  remainder-man  as  purchasers, 
though  with  notice  of  the  power,  were  not  bound  to  give  effect  to  the 
covenant  out  of  tiie  power.  The  Lord  Chancellor  said,  the  two 
parties  were  equally  purchasers,  and  this  power  [covenant]  being  a 
general  power  [covenant]  to  make  a  jointure,  and  not  said  of  what 
lands  in  particular,  was  not  such  a  lien  upon  the  lands  as  should  affect 
a  purchaser,  though  the  power  had  been  afterwards  executedy  much  less 
where  it  is  not  executed  at  all.  This  opinion  seems  to  have  rested 
upon  the  ground  that  the  covenant  was  general,  and  therefore  not  a 
lien  upon  the  lands  in  the  power  (c),  or,  in  other  words,  not  a  con- 
tract to  execute  the  power ;  for  upon  tiie  first  hearing  the  L.  C.  was 
of  opinion  that  the  power,  if  defectively  executed,  would  have  been 
aided.  There  is  an  error  in  tiie  further  statement  of  the  judgment ; 
for  if  the  power  had  been  executed  by  the  tenant  for  life,  even  after 

{b)  I  Cha.  CfL  263,  264;  Finch,  273;  1  (c)  See  accordingly,  Parker  r.  Seijeant, 

Freem.  106 ;  3  Cha.  Ca.  69.  106.  Finch,  146. 
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the  settlement  by  the  remainder-man,  it  would  by  its  own  force  have 
bound  all  persons  claiming  under  him,  without  regard  to  their  charac* 
ter  as  purchasers  {d). 

41.  An  attempt  was  formerly  made  to  confine  the  relief  to  persons 
claiming  under  settlements  for  valuable  consideration.  In  Lady 
Hooke  o.  Grove  (e),  a  husband  having  made  a  settlement  of  estates 
of  which  he  was  tenant  in  tail,  pursuant  to  articles,  then  voluntarily 
appointed  an  additional  jointure  under  a  power,  and  Lord  Harcourt, 
C,  decreed  it  to  be  paid.  But  the  counsel  for  the  remaindei^mau 
moved  that  the  power  was  not  well  executed  at  law,  and  being  a 
voluntary  settlement  it  ought  not  to  be  aided  in  equity.  To  which 
the  Lord  Chancellor  said,  he  saw  no  reason  why  a  defective  execution 
of  a  power  for  the  benefit  of  the  wife,  though  otherwise  provided  for^ 
should  not  be  aided  in  a  court  of  equity,  as  weU  as  want  ot  a  sur- 
render of  a  copyhold,  in  case  of  a  devise  to  a  child  who  hath  another 
provision  by  the  will ;  but  since  it  was  insisted  on  that  there  was  no 
precedent  in  this  court  of  supplying  a  defective  execution  of  a  power 
in  case  of  a  voluntary  execution,  he  gave  leave  to  try  the  validity  of 
the  execution  of  the  power  at  common  law,  and  retained  the  bill  until 
it  was  determined  at  law.  This  decree  was  affirmed  in  the  House  of 
Lords,  and  as  there  is  no  further  trace  of  the  case,  probably  the  join- 
ture was  paid  without  further  contest.  The  point  at  all  events  is 
now  a  settled  one.  Lord  Hardwicke  observed,  in  Hervey  v.  Her- 
vey,  that  if  the  wife  had  claimed  in  that  case,  without  setting  forth 
any  connderation,  but  merely  as  a  voluntary  gift  from  the  husband, 
there  was  no  doubt  but  the  Court  would  have  given  it  to  her  (/). 

42.  In  Churchman  v.  Harvey  (^),  where  the  power  was  contained 
in  a  settlement  for  a  valuable  consideration,  and  was  executed,  but 
defectively,  for  a  wife  after  marriage.  Lord  Commissioner  Willes 
observed,  that  it  was  said  she  was  a  volunteer,  and  that  the  plaintiffis 
having  the  law  on  their  side,  equity  would  not  interfere ;  but  he  was 
of  opinion  she  was  a  purchaser  under  the  power,  which  was  created 
by  a  settlement  made  on  valuable  consideralioiL  She  was  a  pur- 
chaser of  the  jointure  by  marriage,  which  of  itself  is  a  valuable  con- 
sideration, so  that  she  was  doubly  a  purcha^(>^  of  her  jointure ;  and 
though  it  was  made  after  marriage,  yet  it  was  a  very  strong  case; 
the  power  was  to  jointure  before  or  after  marriage. 

43.  Upon  this  subject  of  equitable  relief  a  question  has  often  arisen, 
whether  a  party  be  entitled  to  the  relief  who  is  already  provided  for; 

(<f)  ElUot  V.  Hele,  1  Vera.  406,  (16S6) ;  and  the  observations  in  thia  report  of  the 

S  Cha.  Ca.  98  (16S0)  stood  over  to  amend  caae,  aa  to  purchaaeri,  apply  to  the  fee- 

the  bill;  2 Cha.  Ca.  87  (1682)  appears  to  simple  estate. 

bo  an  elaborate  argument  for  the  widow.  (e)  6  Vin.  Abr.  293,  pi.  40;  12  Ann. 

The  great  point  was,  whether  the  fee-simple  (/)  1  Atk.  564. 

lands  were  bound  in  the  hands  of  the  devisee;  (y)  Amhl.  338. 
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but  it  is  well  settled,  that  of  the  quarUum  of  provision  the  parent  or 
husband  is  the  best  judge  (A).  It  has,  however,  been  long  vexata 
questioy  whether  a  surrender  can  be  supplied  against  an  heir  totally 
unprovided  for  (t).  In  Chapman  and  Gibson,  Lord  Alvanley  consi- 
dered that  the  heir  could  not  be  relieved  against.  The  principle,  he 
said,  must  be  this :  that  the  testator  being  imder  an  obligation  to  do 
an  act,  we  will  compel  the  heir  to  perfect  it ;  but  we  will  not  compel 
him  to  fulfil  one  obligation  at  the  expense  of  another ;  and  if  the 
testator  has  totally  forgot  to  make  any  provision  for  his  eldest  son, 
this  shall  be  an  answer  to  the  claim  of  the  wife  or  other  children.  In 
a  later  case  (A),  Lord  Bosslyn  considered  it  equally  clear  that  the 
court  could  not  enter  into  Uie  question,  whether  the  heir  was  or  was 
not  provided  for  ;-but  it  was  not  necessary  to  decide  the  point.  Lord 
Alvanley,  however,  did  not  subscribe  to  Lord  Bosslyn's  doctrine,  but 
still  retained  his  opinion  that  an  heir  could  not  be  compelled  to  sup- 
ply the  surrender,  where  he  could  show  that  the  consequence  would 
be  (he  being  a  son  wholly  unprovided  for)  that  he  would  be  com- 
pelled to  fulfil  the  intention  of  his  father  in  discharge  of  a  moral  or 
natural  obligation  in  favour  of  a  widow,  or  of  his  brothers  or  sisters, 
when  it  was  manifest  that  he  had  neglected  to  discharge  the  obliga- 
tion he  was  under  of  providing  for  him  his  eldest  son  (/)•  This  ques- 
tion, therefore,  is  still  very  doubtful ;  nor  is  it  easy  to  conjecture 
which  way  it  will  be  decided.  Those  who  advert  to  principle  will 
probably  agree  with  Lord  Alvanley,  whilst  those  who  regard  prac- 
tical inconvenience  will  coincide  with  Lord  Bosslyn ;  for  certainly 
endless  difficulties  will  be  introduced  if  the  court  is  to  inquire  into 
the  circumstances  of  the  heir-at-law. 

44.  This  question  can  never  arise  where  the  heirs  are  persons  for 
whom  the  testator  is  under  no  natural  or  moral  obligation  to  provide, 
as,  where  the  heir  is  a  nephew,  or  niece  (m),  or  sister  (n).  But  if  \ 
the  inquiry  is  to  be  made,  it  should  seem  that  a  grandchild  will  be 
within  the  principle,  although  a  surrender,  or  a  defect  in  the  execu- 
tion of  a  power,  cannot  be  supplied  in  his  favour  (0).  Lord  Bosslyn  / 
has  decided  that  daughters  are  provided  for  when  married  {p) ;  nor 
is  it  necessary  that  the  heir  should  be  disinherited^  for  if  he  is  pro- 
vided for,  it  is  immaterial  from  whom  the  provision  moved  (9). 

45.  This  was  an  important  point  regarding  copyholds,  although  by 

(A)  KettU  y.   Townsend^  1  Balk.  187;  with  hii  own  hand;  see  Fieldfaig  v.  Win« 

Andr€W9  v.  WmOer,  6  Vin.  Ab.  237,  pi.  13;  wood,  16  Vei.  90 ;  Biidgen  v.  MarabaU,  17 

Tudor  T.  Anson,  8  Ye*.   582 ;  Smith  ▼.  Yes.  294. 

Baker,  1  Atk.  385 ;  Chapnum  v.  Oibsou,  3  (m)  Chapman  r,  Oihion,  ubi  mp.  Smith 

Bro.  C.  C.  229;   and  Barnard,  C.  C.  113,  v.  Baker,  1  Atk.  385. 
per  Lord  Hardwicke.  (n)  Fielding  ▼.  Wintoood,  16  Ves.  90. 

(i)  Kettle  V.    ToiffMend,!   Salk.   187;  (o>  See  Rodgers  p.  Marshall,  17  Ves.  2»4. 

Hawkins  t.  L^h,  1  Atk.  387.  ip)  Hills  v.  Downton,  5  Yes.  557. 

(ft)  HUls  y.  Boumton,  5  Yes.  567.  (9)  Hawkins  v.  Leigh,  1  Atk.  387 ;  Chap- 

(0  See    App.  the  obseryatioiiB  of  Lord  man  y.  Gibson,  3  Bro.  C.  C.  229;  Pike  y. 
Alvanley  on  Hills  and  Downton,  written       WhUe,ib,9»Q. 
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the  alteration  of  the  law  it  has  ceased  to  be  so,  and  it  is  a  point  that 
can  seldom  occur  in  relation  to  powers.  For  questions  as  to  aiding 
defective  executions  of  powers  generally  arise  upon  particular 
powers  in  settlements,  where  the  estate  subject  to  the  power 
is  either  settled  on  the  heirs  of  the  person  creating  the  power, 
or  on  strangers :  if  it  be  settled  on  the  heirs,  then  they  are  provided 
for  under  the  settlement;  and  if  it  be  settled  on  strangers,  they 
cannot  require  a  provision :  so  that  in  either  case  the  defect  may  be 
supplied,  although  it  should  be  determined  that  the  relief  cannot  be 
granted  against  an  heir  totally  unprovided  for.  Indeed,  in  the  case 
of  Carter  t?.  Carter  (r).  Sir  Joseph  Jekyll,  addressing  himself  to  this 
point,  said,  that  where  a  younger  child  comes  into  equity  to  have 
the  want  of  a  surrender  of  a  copyhold  supplied,  he  must  be  wholly 
unprovided  for,  or  have  but  a  very  slight  provision ;  though  there 
had  been  great  variety  of  opinions  upon  this  point,  and  where  all 
the  children  have  been  well  provided  for,  the  Court  has  supplied  the 
want  of  a  surrender  against  the  heir,  because  the  father  was  the 
best  judge  in  what  manner  to  provide  for  his  children ;  and  he  be- 
lieved Lord  Cowper  was  the  first  who  refused  it,  because  the  younger 
child  was  greatly  provided  for,  and  the  heir  had  little  or  nothing ; 
hut  he  had  never  known  this  distinction  made,  or  that  the  Court  would 
enter  into  the  consideration  of  it,  where  the  younger  child  has  applied 
to  have  a  defective  execution  of  a  power  made  good.  It  is  impossible, 
however,  to  administer  a  different  equity  in  these  cases.  They  stand 
on  precisely  the  same  ground.  We  have  Lord  Alvanley's  authority 
for  this  («).  The  same  doctrine  Was  laid  down  by  Lord  Chancellor 
King(^).  and  adopted  by  Lord  Camden  (m). 

46.  In  Hervey  r.  Hervey  (x),  a  power  of  jointuring  was  badly 
executed  in  favour  of  the  wife  before  marriage,  and  several  defective 
appointments  were  made  to  her  during  the  marriage,  and  Lord 
Hardwicke  considered  her  as  a  wife  unprovided  for. 

47.  In  Mac  Adam  v.  Logan  (y),  a  power  was  given  to  appoint  a 
fund  amongst  such  child  or  children  of  the  marriage  as  the  donee 
should  choose,  and  in  default  of  appointment  the  fund  was  given  to 
all  the  children  equally.  The  power  was  defectively  executed,  as 
the  appointment  was  not  sealed  according  to  the  power ;  and  Lord 
Thurlow,  it  is  said,  seemed  to  think  that  the  want  of  a  seal  could 
not  be  supplied  between  persons  having  equal  equities,  though  it 
might  against  an  heir-at-law  or  remainder-man;  but  being  all 
children,  it  was  like  a  naked  power.  The  case,  however,  was  de- 
cided upon  another  ground :  and  it  should  seem  that  Lord  Thurlow's 
opinion  cannot  be  supported,  for  surrenders  of  copyholds  and  execu- 

(r)  Mose.  865.  (u)  Godwin  v.  Kilsha,  Ambl.  6S4. 

(s)  Chapman  v.  Gibson,  3  Bro.  C.  C.  830.  (x)  1  Atk.  561 . 

(0  Cotter  V,  Layer,  2  l\  Wms.  623,  third  (y)  3  Bro.  C.  C.  310. 

point. 


CH.  11.  S.I.]  HAVE  EQUAL  EQUITIES.  547 

tions  of  powers  in  this  respect  go  hand  in  hand;  and  it  was  well 
established^  that  as  to  copyholds,  the  same  equity  would  be  admi- 
nistered against  a  younger  son  as  against  an  eldest  (z).  Therefore, 
if  the  children  were  entitled  in  the  same  way  as  heirs  in  gavelkind, 
the  defect  would  have  been  supplied  in  fayour  of  any  of  the  children, 
in  the  same  manner  as  in  common  cases  it  would  have  been  supplied 
against  the  heiiHit-law  (a).  So  if  the  case  before  Lord  Thurlow 
had  turned  on  that  point,  the  defect  ought  to  have  been  supplied  on 
precisely  the  same  principle ;  the  mere  circumstance  of  all  the  parties 
being  children  was  not  material,  for  those  to  whom  the  fund  was  not 
appointed  were  quoad  this  relief  remainder-men;  and,  therefore, 
unless  they  were  totally  unprovided  for,  and  Lord  Alvanley^s  opinion 
were  to  prevail^  they  ought  to  have  been  decreed  to  make  good  the 
defect.  Chief  Justice  Holt  may  be  thought  to  have  been  of  the 
same  opinion  as  Lord  Thurlow.  In  Mountague  v.  Bath  (A)  he  put 
this  case :  A  man  settles  all  his  estate  upon  his  younger  son  for  Ufe, 
with  a  power  to  revoke ;  and  then,  by  defective  execution,  he  ^ves 
all  the  estate  to  his  eldest  son ;  is  this  a  good  revocation  in  equity  ? 
And  he  answered,  No;  for  the  one  is  as  nearly  related  to  the  father  as 
the  other ;  the  considerations  are  equal ;  the  one  is  as  much  the  son  as 
the  other,  and  therefore  there  is  no  great  difference  between  them ;  and 
the  younger  son,  who  hath  the  estate  by  law,  shall  enjoy  it,  though 
afterwards  it  return  back  to  him  that  was  the  eldest.  Now  as  Holt 
put  this  case,  it  embraced  all  the  ancestor's  estate ;  so  that  if  the 
defect  had  been  supplied,  the  younger  son  would  have  been  totally 
unprovided  for;  and  this  must  have  been  the  ground  of  Holt's 
opinion ;  for  if  his  opinion  were  to  be  adopted  as  a  general  rule,  it  is 
evident  that  the  Court  would  never  supply  a  surrender  against  an 
eldest  son  in  favour  of  younger  children :  indeed,  the  same  argu- 
ment precisely  was  formerly  urged  against  supplying  a  surrender 
to  the  prejudice  of  an  eldest  son;  it  was  insisted,  that  he  was 
as  nearly  related  as  his  brother,  and  having  the  law  on  his  side, 
equity  ought  not  to  interpose  (c) ;  but  this  doctrine  never  gained  a 
footing.  In  a  modem  case,  the  equity  was  established  in  favour  of 
an  eldest  against  younger  children  {d) ;  and  in  a  later  case  where  the 
fund  in  default  of  appointment  was  given  to  the  children  equally,  but 
the  shares  of  the  daughters  were  to  be  for  their  separate  use,  and  to 
go  to  their  children  a  defective  execution  of  the  power  equally  but 
absolutely  was  aided  by  the  Court  (e). 

{z)  See  2  Vem.  165 ;  Drake  v.  RobinBon,  Edwards  v.  Edwards,  3  Madd.  197 ;  Jacob, 

1  P.  Wms.  443.  335. 

(a)  Bradley  v.  Bradley,  2  Vera.  103;  (c)  See  Fothergill  v.  Fothergill,  2  Freem. 

Andrews  v.  Waller,  6.  Via.  Abr.  p.  237,  pi.  267. 

12.  {d)  Hume  v.  Rundell,  6  Madd.  331. 

(6)  3  Cha.  Ca.  65;  and  see  2  Ves.  75;  .      («)  Lacena  v.  Lncena,  5  Beav.  249. 
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48.  If  under  an  equitable  settlement^  a  power  of  diarging  money 
for  his  own  use  be  given  to  tenant  for  life^  and  he  covenant  to  dis- 
charge the  estate  from  certain  incumbrances  on  it^  it  seems  that  an 
execution  of  the  power  for  valuable  consideration,  before  brectch  of 
the  covenant^  would  be  enforced  in  equity,  although  it  should  be 
afterwards  broken  ;  but  it  is  doubtful  whether  this  would  be  done 
if  the  covenant  was  previously  broken,  as  the  person  lending  the 
money  ought  to  have  inquired  whether  the  covenant  was  perfoimed; 
and,  clearly,  a  person  not  actually  advancing  money  on  the  faith  of 
the  power,  but  obtaining  an  execution  of  it  after  breach  of  the 
covenant,  to  patch  up  a  former  security,  will  not  be  entitled  to  the 
aid  of  equity  against  the  remainder-man,  who  takes  the  estate 
charged  with  the  incumbrances,  of  which  it  ought  to  have  been 
cleared  (/). 

49.  If  a  man  execute  a  power  in  favour  of  a  child,  and  covenant 
for  a  g(¥)d  title,  and  damages  be  recovered  at  law  on  the  ground  of 
the  invalidity  of  the  appointment,  yet  he  may  be  relieved  in  equity, 
on  executing  a  valid  appointment  {g), 

50.  We  may  here  observe,  that  the  act  for  the  abolition  of  fines 
and  recoveries  has  altogether  excluded  the  equitable  jurisdiction 
from  supplying  defects  in  the  execution  either  of  the  powers  of 
disposition  given  by  the  act  to  tenants  in  tail  or  of  the  powers  of 
consent  given  by  the  act  to  protectors  of  settlements,  and  the  supply- 
ing, under  any  circumstances,  of  the  want  of  execution  of  such  powers 
respectively,  and  in  regard  to  ^ving  effect  in  any  other  manner  to 
any  act  or  deed  by  a  tenant  in  tail,  or  protector  of  a  settlement,  which 
in  a  court  of  law  would  not  be  an  effectual  disposition  or  consent 
under  the  act  (A). 

(/)  Bradbury  o.  Hunter, 3  VeB.  187.260.      880. 

ig)  Wlialey  v.  Morgan,  %  Dm.  k,  Wals.  (ik)  8  &  4  Will.  4^  c  74,  s.  47. 


SECTION  II. 

OF  TH£  RELIEF  WITH  BEFEBENCE  TO  THE  INSTBUMENT 

EXECUTING  THE  POWEB. 


2.  Affreemtmi  to  create  a  power^  if  for 

c(mrideraiion,  drfect  aided, 
5.  J>^flteti9e  execution  aided  \f  reduced 

to  wriHnff-^covenant,  contract,  toiU, 

lettere. 
a  Jtecital  s^fficient. 


7.  Answer  in  Chancery  sufficient, 

S.  Covenant  in  the  settlement  creating 

the  potoer  sufficient. 
9.  Sale  and  payment  student, 
10.  But  there  fnust  be  a  clear  rtference  to 

thejknd. 
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Jl.'\Coniraet$  ettforeed as dtfectwe execu- 

12./    iions. 

13.  Incomplete  contract. 

15.  Contract  to  exercise  a  power  when  in 

poeeeeeion,  enforced, 

16.  Ceveniry  t.  Cottewtrff :  contract  under 

the  power  or  otheneiee. 

17.  Deficiency  in  quantity  qf  jointure  lande 

made  good, 

18.  Husband  not  entitled  to  w}f^s  por* 

tion  tiU  jointure  sectored,  as  agreed, 

19.  Parol   contract   not   binding  on  re^ 

mainder'tnan, 

20.  Unless,  whim  in  possession,  he  lie  by 

and  aUow  expenditure. 
81.  Parol  lease  from  year  to  year  void 

against  remainder-man, 
28.  Contract,  \f  a  breach  qf  trust,  relieved 

against, 
83.  To  utahe  a  lease  not  warranted  by  the 

power  not  er\forced. 
24.  Unlets  a  performance  pro  tanto  would 

bevoHd. 


26.  Or  there  is  fraud, 

26.  Bemauider-mon  may  enforce  the  con. 

tract  of  tenant  for  life. 

27.  Dqfeetvoe  formal  instrutnents  aided, 

as 

28.  Will  instead  qf  a  deed, 

29.  Two  witnesses  instead  qf  three, 

30.  WiU  not  under  seal  at  required. 

31.  Now  altered  by  1  Vict,  c,  26. 

32.  Observations  on  the  Act. 

33.  Power  itee^  rectified  in  a  settlement. 

34.  No  relitf  contrary  to   intention  qf 

creator  of  power :  as  deed  instead  qf 
awiXL 

35.  Or  where  trustees  seU  the  estate,  and 

the  tenant  for  Itfe  the  timber :  now 
reliqf. 

36.  Or  the  interest  determined  aeeording 

to  the  power  and  the  appointmont. 

37.  Relief  where  too  much  included  for 

jointure. 
39.  Or  a  different  interest  created  to 
cure  it. 


1.  Haying  considered  for  whom  a  defect  wiU  be  supplied^  we 
must  now  consider  in  what  cases  it  will  be  made  good,  with  reference 
to  the  instrument, 

2.  We  may  premise  that  where  a  power  is  agreed  to  be  created, 
or  is  attempted  to  be  created,  hj  a  defective  instrument,  the  agree- 
ment will  be  enforced,  or  the  defect  supplied  if  there  is  a  su£Scient 
consideration  to  support  the  agreement  or  defective  instrument ;  but 
this  Is  without  reference  to  the  person  in  whose  favour  the  power 
may  have  been  executed.  One  of  the  earliest  instances  of  the  inter- 
ference of  the  Court  was  cited  by  Lord  Nottingham  in  Smith  v, 
Ashton(a);  it  was  in  Lord  EUesmere's  time;  where  a  man  had 
made  a  feoffinent  to  the  use  of  himself  for  life,  with  power  to  make 
leases,  &c.,  and  in  the  deed  there  was  a  covenant  that  if  livery 
were  not  made  he  would  stand  seised  to  the  uses  aforesaid ;  after- 
wards he  makes  leases,  and  dies  without  making  any  livery.  It  was 
held  that  the  leases  should  stand  good  by  virtue  of  the  power ;  for 
although  the  power  could  not  be  executed  and  stand  good  out  of 
those  uses  raised  by  virtue  of  the  covenant  to  stand  seised,  neither 
could  they  be  executed  by  the  feoffment,  no  livery  having  been 
made,  yet  because  it  was  clear  that  such  a  power  was  intended  to 
the  party,  though  there  were  a  defect  in  the  execution  of  the  estate, 
this  shall  not  invalidate  the  estates  raised  out  of  the  power. 

3.  Upon  this  ground  we  have  seen  that  an  agreement  upon  a 

(a)  Prince  v.  Chandler,  1  Freem.  808  ;  1      v.  Lmdy  Bruce,  1  Fr^em.  308. 
Cba.  Ca.  263 ;  and  the  Countess  of  Oxford 
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marriage  to  settle  a  woman's  estate,  so  as  to  give  her  a  power  of 
appointment  over  it  during  the  coyerture,  is  treated  in  equity  as  an 
actual  conyejance,  so  as  to  enable  her  to  appoint  and  to  compel  her 
heir  to  make  good  the  appointment  (ft). 

4.  We  may  observe  that  where  there  are  several  defective  execu- 
tions, equity  will  supply  the  defect  in  the  last,  in  order  to  effectuate 
the  intent  of  the  parties  (c). 

5.  And  it  is  only  necessary  that  the  intention  to  execute  the 
power  should  appear  clearly  in  writing :  whether  the  donee  of  the 
power  only  covenant  to  execute  it(rf);  or  by  his  will  desire  the 
remainder-man  to  create  the  estate  (e) ;  or  merely  enter  into  a 
contract,  not  under  seal,  to  execute  his  power  (/);  or  by  letters 
promise  to  grant  an  estate  which  he  can  only  do  by  an  exercise  of 
his  power  {g\  equity  will  supply  the  defect,  and  an  agreement  by 
a  tenant  for  life  to  exercise  his  power  of  leasing  will  bind  his 
assignee  imder  the  insolvent  act  (A). 

6.  So,  if  in  a  marriage  settlement  of  one  of  the  objects,  the  donee 
recite  that  the  object  is  entitled  to  a  particular  share  of  the  fund, 
and  she  cannot  take  that  share  unless  there  be  an  appointment,  that 
will  be  held  a  good  appointment  in  equity,  as  it  demonstrates  an 
intention  to  give  that  share  accordingly  (t). 

7.  So  an  answer  to  a  bill  in  Chancery,  which  of  course  is  a 
writing  under  the  hand  of  the  party,  that  is,  signed  by  him,  stating 
that  ^^  he  does  appoint,  and  intends  by  a  writing  in  due  form  to 
appoint,"  the  fund  in  a  particular  manner,  was  held  to  be  binding, 
although  the  power  was  required  to  be  executed  by  writing  under 
hand  and  seal  attested  by  two  witnesses  (A).  It  was  argued  that  the 
donee  had  appointed  upon  oath  and  on  record.  The  Master  of  the 
Bolls  held  that  it  was  a  defective  execution.  The  answer  says,  he 
does  appoint;  so  it  is  a  present  appointment:  and  the  words,  and 
intendsy  8fc.  do  not  derogate  from  that  actual  appointment,  or  show 
that  he  thought  it  would  not  avail,  but  only  that  he  would  after- 
wards execute  it  in  the  predise  form.     He  compared  the  case  to  the 


(6)  Vide  Mcpro,  p.  167. 

(e)  Heirey  v.  Henrey,  1  Atk.  S/6l ;  Bar- 
Dard,  C  C.  108;  9  Mod.  268. 

(d)  FotheigUl  V.  FotheigOl,  uH  «iip.; 
Lady  Beanfoy'a  eaae,  3  Vera.  466^  cited; 
Allbrd  o.  Alford,  2  P.  Wma.  280,  dted ;  4 
Bro.  C  C.  466;  Coveotry  v.  CoTentry» 
Frandi's  Max.  last  case ;  3  P.  Wma.  222; 
GUti.  Bq.  Eep.  160;  1  8tr.-606;  0  Mod. 
12;  Sargeaon  o.  Sealey,  2  Atk.  412;  and 
nee  16  Vea.  178. 

(«)  Vernon  v,  Vernoo,  Ambl.  I. 

(/)  Shannon  r.  Bradatreet^  1  Bep.  temp. 
Bed.  63 ;  and  see  Mortlock  «.  Buller,  10 
Yes.  292 ;  Coventry  v.  CoTentry,  Max.  £q. 


per  Sir  Joseph  JekyU;  Blore  v,  Sntton,  3 
Mer.  287 ;  Dyas  v.  Craise,  2  Jo.  ft  LaL 
460;  King  «.  Boney,  6  Ir.  Ch.  Bep.  64. 

(ff)  See  and  consider  Campbell  v.  Leach, 
AmbL  740 ;  App. ;  10  Hare,  206;  ThacfcweU 
V.  Gardiner,  6  i>e  Gez.  ft  Sma.  66 ;  con- 
sider the  case. 

(A)  Dyas  v.  Cndse,2  Jo.  ft  Lat.  4001 

(t)  Wilson  V.  Piggott,  3  Ves.  Jan.  861 ; 
see  Ponlson  v.  Wellington,  2  P.  Wms.688. 

(k)  Carter  v.  Carter,  Mose.  366 ;  9  Mod. 
266^  cited ;  see  For.  271 ;  and  see  Fortes- 
qne  v.  Gregor,  6  Ves.  663 ;  4  Dm.  ft  War. 
891 ;  6  De  G.  Mac  ft  Gor.  6^ 
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admission  by  an  answer  of  a  parol  contract,  for  he  said  he  could 
have  done  nothing  that  would  have  made  his  intention  to  appoint 
more  manifest  than  this  answer.  It  was  treated  as  a  defective  ap- 
pointment which  equity  would  aid. 

8.  And  where  a  man  made  a  settiement  of  an  estate  to  uses  in 
strict  settlement,  and  reserved  a  power  by  deed  or  will,  executed  in 
the  presence  of  two  witnesses,  to  appoint  any  of  the  lands  for  raising 
portions  for  his  younger  children,  to  be  paid  as  he  should  by  such 
deed  or  will  appoint,  and  by  the  settlement  covenanted  to  do  so 
accordinfffyy  this  covenant  was  held  to  be  an  equitable  execution 
of  the  power,  although  he  died  without  doing  any  further  act(/). 
This  branch  of  equity,  therefore,  is  not  confined  within  very  narrow 
bounds  (m).  Lord  Eldon,  in  speaking  of  a  power  of  jointuring,  said> 
the  donee  could  not  get  far  wrong  in  equity,  as,  being  for  meri- 
torious consideration,  it  would  do  in  equity  in  almost  any  form  in 
which  that  intention  was  clearly  expressed  (n). 

9.  And  whatever  solemnities  are  required  to  the  execution  of  the 
<  power,  yet  a  sale  of  the  funds,  and  payment  of  the  produce  to  the 

object  of  the  power,  at  the  request  of  the  donee,  is  in  equity  tanta- 
^  mount  to  a  valid  legal  appointment  (o).  And  where  a  fund  was 
settied  by  the  husband,  with  a  direction  to  the  trustees  to  invest  in 
the  way  pointed  out,  and  to  stand  possessed  of  the  trust  fund  for 
such  persons  as  his  wife  should  by  deed,  or  writing,  or  will  appoint, 
and  in  default  of  appointment  to  pay  the  income  to  her  separate  use  for 
life,  and  after  her  death  in  trust  for  her  next  of  kin,  and  the  trustees 
invested  the  monies,  with  the  consent  of  the  wife,  upon  securities 
not  authorised  by  the  settiement,  by  which,  when  realised,  there  was 
a  considerable  loss,  and  the  surplus  was  paid  to  the  wife,  who  after- 
wards made  an  appointment  to  her  children,  it  was  held,  that,  as  she 
had  complete  dominion  over  the  fund,  she  was  bound  by  the  dis- 
positions made  with  her  consent  (p). 

10.  But  to  enable  equity  to  relieve,  there  must,  as  in  the  case  of 
a  regular  execution  (9),  be  a  sufficient  reference  to  the  fund  to 
show  the  party's  intention  to  execute  the  power,  or  the  party  must 
be  in  possession  of  no  other  fund  upon  which  the  covenant  can 
operate  (r). 

(0  Doctor  Sarth  v.  Lady  Blanfrey,  Qilb.  bell,  8  Qiff.  118. 

Eq.  Rep.  166,  cited.  (p)  Brewer  r.  Swirles,    2  Sma.  &  Qiif. 

(m)  See  Bailey  v.  Hughes,  19  Beav.  169.  219. 

(n)  18  Ves.  414, 416.  423.  (q)  Vide  supra,  ch.  7,  sect  7. 

(0)  Routledge  v.  Dorril,  2  Ves.  Jan.  857 ;  (r)  Jackson  v.  Jackson,  4  Bro.  C.  C.  462; 
Hughes  9.  Wells,  9  Hare,  749 ;  In  re  Ooesef  s  Hele  v,  Hele,  or  Elliot  v.  He1e>  2  Cha.  Ca. 
settlement,  19  Bear.  529 ;  Watts  r.  Cam]>-  28, 29.  87  ;  1  Vem.  406  (I). 

(1)  In  the  report  of  this  case  in  Vernon,  the  Chancellor  takes  up  the  objection  as  if  the 
power  was  general,  but  this  certainly  could  not  haye  been  an  objection.  It  seems  that  It 
was  the  covenant  which  was  general,  and  the  covenantor  had  other  lands  besides  those 
comprised  in  the  power,    lir.  Powell  has  noticed  this  inaccuracy,  Pow.  183-187. 
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11.  Contracta  are  consideTed  as  defective  executions,  and,  like 
them,  require  a  sufficient  consideration  to  enable  the  Court  to  act. 
The  same  rules,  therefore,  apply  to  each  case.  As  against  a  re- 
mainder-man both  are  equally  binding.  The  principal  distinctions 
between  them  are,  that  a  contract  to  execute  a  power  might  be 
enforced  against  the  donee  of  the  power  himself  («),  where  a  defec- 
tive execution  without  any  contract,  although  capable  of  being 
enforced  against  the  remiunder-man,  could  not  be  aided  against  the 
party  who  made  it 

12.  An  instrument  in  the  form  of  a  contract  for  a  lease  will  be 
construed  such,  and  not  an  actual  lease,  where  the  effect  of  the 
latter  construction  would  be,  that,  upon  the  face  of  the  instrument, 
it  would  be  a  void  execution  of  the  power  (f). 

13.  Where  lands  were  settled  to  the  joint  appointment  of  A  and 
B  hj  deed,  and  in  default  of  appointment  to  uses  in  strict  settiement, 
under  which  they  were  successively  tenants  for  life,  and  a  contract 
was  entered  into  by  both  to  sell  part  of  the  land,  but  the  price  was 
not  fixed,  although  afterwards  a  sum  was  advanced  to  them  by  the 
purchasers  in  part  of  the  purchase  money,  and  then  A  died,  it  was 
held  that  the  contract  was  not  complete,  and  could  not  be  enforced 
against  B,  and  that  the  receipt  was  not  such  a  defective  execution  of 
the  power  as  equity  would  aid  (ti). 

14.  In  Coventry  v.  Coventry,  where  the  covenant  upon  marriage 
was  to  make  a  jointure  under  the  power,  or  otherwise,  and  deeds 
were  ingrossed,  but  not  executed,  ijie  Court  took  this  distinction, 
that  if  it  had  been  a  mere  voluntary  conveyance,  the  animus 
deliberandi  should  have  continued  until  the  conveyance  was  exe- 
cuted, but  there  being  a  contract  to  settle  in  pursuance  of  that 
power,  when  an  estate  is  afterwards  set  out  it  shall  be  presumed 
to  be  an  execution  of  that  contract,  which  in  conscience  he  was 
obliged  to  perform  (or).  Contracts,  therefore,  to  execute  powers  are 
within  the  general  rule  of  equity,  if  there  is  a  sufficient  considera^ 
tion ;  as  it  is  a  covenant  for  valuable  consideration  for  a  thing  to  be 
done,  equity  ought  to  take  it  as  done  (y) ;  and  though  in  strictness 
tiie  covenant  or  agreement  is  not  an  execution  of  the  power,  yet 
there  being  a  valuable  consideration,  equity  will  supply  the  circum- 
stances (;?).  If,  said  Lord  Redesdale,  a  person  having  a  power 
executes  an  instrument  for  valuable  consideration,  he  is  understood  tit 
equity  to  engage  with  the  person  with  whom  he  is  dealing  to  make  the 
instrument  as  effectual  as  he  has  power  to  make  it,  and  it  shall  have 
that  effect,  so  far  as  the  person  executing  it  has  power  to  give  it 

(«)  See  1  Bcfao.  k  Lei  50.  &  Oor.  84;  m  railway  eompMy  case. 
(0  Clarke  v.  Moore,  I  Jo.  &  Lat  7^,         (x)  I  Str.  eos. 
vide  infra.  (y)  Sergiaon  o.  Sealey,  9  Mod.  300. 

(tt)  Morgan  o.  Milmao,  3  De  Oex..  Mac  [z)  Cotter  and  Layer,  2  P.  Wma.  082. 
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effect ;  and  wliere^  although  the  nature  of  the  instrument  is  contrary 
to  what  the  power  prescribes,  it  demonstrates  an  intent  to  charge, 
it  shall  have  the  operation  of  charging  in  that  form  which  the  power 
allows  (a).  In  another  c^se  the  same  learned  Judge  observed,  that 
contracts  for  valuable  consideration  (b)  to  execute  a  power  to  make  a 
charge  of  any  description  uinder  a  power  are  binding  on  the  re- 
mainder-man. In  the  case  in  which  he  made  the  observation,  it  was 
attempted  to  call  a  contract  to  execute  a  power  a  case  of  non- 
execution,  and  to  draw  a  distinction  unfavourable  to  the  former 
between  a  non-execution  and  a  defective  execution.  In  answer  to 
this,  he  observed,  that  the  argiunent  was  founded  upon  a  mistake  of 
the  meaning  of  a  non-execution :  a  power  is  said  to  be  not  executed 
where  nothing  is  done ;  but  a  defective  execution  is  where  the  power 
has  not  been  executed  according  to  the  terms  of  the  power  (for  if  it 
were  executed  according  to  the  terms  there  would  be  nothing  to  be 
supplied) ;  but  where  it  has  been  intended  to  execute  it,  and  that 
intention  is  sufficiently  declared,  but  the  act  declaring  the  intention 
is  not  an  execution  of  the  power  in  the  form  prescribed,  there  the 
defect  shall  be  supplied  in  equity.  What  stronger  declaration,  he 
asked,  of  an  intent  to  execute  a  power  can  there  be  than  a  contract, 
which  makes  the  party  liable  to  damages  for  not  executing  it,  which 
may  be  enforced  against  him,  and  by  which  he  may  be  compelled  to 
execute  the  power  in  his  lifetime  ?  It  struck  him  to  be  beyond  the 
case  of  a  voluntary  charge  for  younger  children,  or  for  a  wife,  which, 
if  [being]  for  meritorious  consideration,  have  always  been  enforced 
against  the  remainder-man.  This  equity  we  shall  see  extends  to  powers 
of  every  description,  powers  of  leasing  as  well  as  others  (c). 

15.  Powers  of  jointuring,  to  be  exercised  when  in  possession,  are 
frequently  agreed  to  be  executed  by  remainders-men,  whose  right  of 
possession  has  not  accrued,  and  equity  will  make  good  the  appoint- 
ment, if  the  party  afterwards  do  actually  come  into  possession  (cf). 
In  such  cases  a  covenant  is  a  sufficient  declaration  of  intent  to 
execute,  even  when  made  before  the  power  arises,  for  if  the  power  is 
limited  to  be  exercised  by  the  tenant  for  life  in  passessiany  and  he 
covenant  that  when  he  comes  into  possession  he  will  execute,  that  is 
binding  (e).  And  it  is  of  course  unimportant  as  regards  the  binding 
nature  of  the  contract  in  equity,  that  the  covenantor  becomes,  after 
the  marriage,  and  before  he  is  entitled  to  possession,  incompetent  to 
execute  the  power  (/).  Upon  this  point,  as  regards  leases  granted 
by  anticipation,  there  is  an  important  legislative  provision,  to  which 
our  attention  will  presentiy  be  drawn. 

(a)  Per  Lord  Redesdale,   2  Ball   and  Frands  Burvived  Thomas ;  see  4  Bro.  C.  C. 

Beatty,  44.  466 ;  and  1  Rep.  t.  Red.  68,  if^fra,  eh.  17. 

(6)  1  Scho.  &  Lef.  60.  62,  63.  (e)  1  Scho.  &  Lef.  63. 

Ic)  Infra,  section  3.  (/)  Affleck  v,  Affleck,  3  Sma.  &  Gif. 

{d)  Jackson  v.  Jackson,  ubi  sup, ;  and  3&4. 
see  Alford  v,  Alford,  2  P.  Wms.  230,  whore 
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16.  In  Coventry  v.  Coventry  (A)  where  a  devisee,  with  a  power  of 
jointuring  to  the  extent  of  500  /.  a  year,  upon  a  treaty  for  marriage, 
by  articles  in  consideration  of  a  marriage  portion,  covenanted  that 
he  or  his  heirs  would  after  the  marriage,  according  to  his  power,  or 
otherwisey  convey  and  appoint  estates  of  500  /.  per  annum  upon  his 
wife  for  her  jointure ;  and  part  of  the  estate  was  afterwards  selected, 
and  the  appointment  prepared  and  ingrossed,  but  never  executed ; 
Lord  Chancellor  Macclesfield,  the  Master  of  the  Bolls,  Baron  Price, 
and  Baron  Gilbert,  held  that  the  articles  operated  as  a  lien  upon  the 
estates  selected,  in  the  hands  of  the  remainder-man,  and  that  the 
defect  ought  to  be  supplied.  They  considered  the  words  '*  or  other- 
wise "  as  auxiliary  to  the  real  lien,  viz.  that  if  his  power  should 
happen  to  be  insufficient  to  settle  500  L  a  year,  that  then  it  should 
be  done  by  some  other  means.  It  was  true  he  had  election  to  raise 
the  jointure  out  of  his  own  assets,  or  out  of  his  power :  but  it 
seemed  plain  that  he  intended  to  nuse  it  out  of  his  power,  and  the 
deed  prepared  was  sufficient  to  show  that  intention. 

17.  The  same  relief  is  affi)rded  in  cases  where  the  power  is  actually 
executed,  but  lands  to  the  value  agreed  to  be  settled  by  the  articles 
are  not  comprised  in  the  power.  The  wife  will  be  relieved  against 
the  remainder-man  to  the  extent  of  the  deficiency  (t),  for  articles  are 
executory,  and  there  is  no  difference  between  articles  unexecuted  in 
toto,  or  in  part  only;  nor  is  it  material  in  these  cases  that  the 
appointee  has  taken  a  collateral  covenant  from  the  donee  of  the 
power  that  the  lands  are  of  the  stated  value  (j).  So  under  a  power 
to  appoint  a  jointure  not  exceeding  600/.  a  year,  a  devise  of  the 
land  to  his  wife  for  life,  subject  to  a  rentcharge  of  300  L  to  his 
daughter,  who  was  entitled  to  the  estate  imder  the  settiement,  was 
held  to  be  a  valid  appointment  in  equity  of  such  an  annual  sum  not 
exceeding  600  /.  a  year  as  the  net  rental  would  amount  to  over  300/. 
a  year  (k). 

18.  If  the  husband  is  to  become  entitled  to  the  wife's  fortune  in 
consideration  of  the  jointure,  and  the  wife  cannot  obtain  the  jointure, 
she  will  be  entitied  to  retain  her  property  against  her  husband  (/) : 
while  tiie  obligations  of  the  husband  remain  unperformed,  neither 
he,  nor  any  person  claiming  imder  him,  will  be  permitted  to  receive 
any  part  of  the  wife's  fortune  upon  any  other  condition  than  that  of 
making  good  the  settiement  (m). 

19.  Where  the  contract  to  execute  the  power  is  merely  by  parol. 


(h)  Coventry  v.CoTentry,  2  P.  Wms.  233,  Evelyn  v.  Evelyn,  2  P.  Wms.  668,  bntis 

0t  ubi  9up»  confirmed  by  Lord  Hardwlcke's  opinion  in 

(t)  Marchioness  of  Blandford  v.  Duchess  the  MnrchioneBs  of  Blandford's  case, 

of  Marlborough,  2  Atk.  642.  {k)  Barron  v.  Constabile,  7  Ir.  Ch.  Rep. 

U)  Lady  Clifford  v.  Earl  of  BurUngton,  467. 

2  Vem.  379;  this  case  was  not  entirely  (Q  Holt  o.  Holt,  2  P.  Wms.  648. 

approved  of  by  the  Master  of  the  Bolls  in  (m)  Mitford  v*  iiitSf>td,9  Vea.  87. 
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or  the  written  agreement  is  not  effectual  under  the  statute  of  frauds, 
it  seems  that  it  will  not  bind  the  remainder-man,  although  it  is  in 
part  performed  hj  the  intended  appointee ;  as,  where  a  lease  is  agreed 
to  be  granted  by  parol  under  a  power,  and  the  lessee  expend  money 
in  improTements  during  the  life  of  the  person  who  agreed  to  grant 
the  lease  (n).  In  Carter  r.  Carter  (o),  the  Master  of  the  KoUs 
thought  that  a  parol  appointment  would  not  be  good  in  equity,  even 
before  the  statute  of  frauds.  It  is.  Sir  W.  Grant  observed,  consi- 
dered as  a  fraud  in  a  party  permitting  an  expenditure  on  the  faith  of 
his  parol  agreement  to  attempt  to  take  advantage  of  its  not  being  in 
writing.  But  of  what  fraud,'  he  asked,  is  a  remainder-man  guilty, 
who  has  entered  into  no  agreement,  written  or  parol,  and  has  done 
no  act  on  the  faith  of  which  the  other  party  could  have  relied  ? 
Which  ground  has  been  considered  to  be  entitled  to  great  weight  (/?)• 

20.  But  if  after  the  death  of  the  lessor  under  a  power  the  re- 
mainder-man, with  frdl  knowledge  of  the  defect,  lie  by,  and  suffer 
the  lessee  to  improve  the  estate  by  rebuilding  or  otherwise,  equity 
will,  on  the  ground  of  fraud,  compel  him  to  grant  a  new  lease  to  the 
lessee  (q) ;  but  in  such  a  case  if  the  covenants  and  conditions  are 
improper  ones,  the  Court  wiU  reform  them. 

21.  In  1781,  Lord  Kenyon  gave  an  opinion,  that  a  lease  by  parol 
from  year  to  year,  by  tenant  for  life  with  a  power,  was,  since  the 
case  of  Leach  v.  Campbell,  binding  in  equity  on  the  remainder-man; 
and  that  consequently  the  executors  of  the  tenant  for  life,  who 
died  in  the  middle  of  a  half-year,  were  not  entitled  to  an  apportion- 
ment, but  the  rent  would  go  to  the  remainder-man  (r) ;  he  added, 
that  he  believed  this  point  had  been  determined,  and  that  some 
time  ago  he  concurred  with  Mr.  Dunning  and  Mr.  Maddocks  in 
an  opinion  to  the  effect  of  that  he  had  then  given.  In  a  later  case 
the  very  point  arose,  but  it  was  not  necessary  to  decide  it  {s)  (I). 
The  opinion  of  the  Court,  however,  appeared  to  be,  that  the  re- 
mainder-man was  not  bound  by  the  lease,  and  therefore  was  not 
entitled  to  the  rent.  And  in  a  stiU  later  case  it  was  decided  that  the 
lease  is  not  binding  on  the  remainder-man,  and  therefore  the  rent 
is  apportionable  if). 

(n)  Shannon  v,  Bradstreet,  Bep.  t.  Bed.  (r)  This  opinion  is  now  printed,  1  Swanst. 

52 ;  Blore  v.  Sattoo,  3  Mer.  237  ;  Lowry  o.  351,  n. 

Lord  Dufferin,  1  Jr.  Eq.  Bep.  2S1 ;  O'Fay  («)  Billing  o.  Earl  of  Maccleafleld,  Bolls, 

o.  Barke,  8  Ir.  Ch.  Bep.  225.  5  Feb.  1S07,  MS. 

io)  Mose.  365.  (0  Ex-parte  Smyth,  1  Swanst  337,  &  C. 

(p)  Morgan  v.  Milmao,  10  Hare,  279;  MS.;    darkson  v.    Lord  Scarborough,   1 

3  De  Gex,  Mac.  5c  Qor.  24.  Swanst.  354,  n.;  Symons  v.  SyinonB,6  Madd. 

{q)  Stiles  v.  Cowper,  3  Atk.  692;  Blore  207. 
V.  Sutton,  ubi  gup. ;  vide  itrfrOf  sect.  4. 

(I)  Bent  reserved  by  leases  under  powers  are  now  apportionable,  infra* 


556  CONTEACT  IN  FBAXTB  OP  A  POWEB,  VOID.       [CH.  11.  8.2. 

22.  And  where  trustees  with  a  power  of  sale  enter  into  a  con- 
tract for  sale  of  the  estate,  which  would  be  deemed  a  breach  of 
trust,  equity  will  not  only  refnse  to  interfere  in  favour  of  the  pur- 
chaser, but  will,  even  at  the  suit  of  the  cestuxs  que  trusty  restrain  the 
trustees  from  executing  the  contract,  and  the  purchaser  will  be  left 
to  his  remedy  at  law  (u). 

23.  So  where  a  man,  with  a  power  of  leasing  for  twenty-one 
years  at  rackrrent,  agreed  to  execute  a  lease  for  twenty-one  years, 
and  a  further  lease  for  twenty-one  years  at  any  time  during  his  life ; 
consequently  to  execute  a  lease  for  twenty-one  years,  whatever  might 
be  the  increased  value  of  the  property  at  the  time  of  the  lease 
granted ;  there  were  other,  points  in  the  cause,  but  Lord  Redesdale 
considered  this  to  be  an  agreement  to  act  in  fraud  of  the  power,  and 
held  that  the  purchaser  was  not  entitled  to  a  specific  performance, 
even  pro  tanto.  He  thought  that  courts  of  equity  should  never 
enforce  such  contracts,  whether  with  a  view  to  the  party  himaftlf 
or  to  the  person  entitled  in  remainder.  In  the  first  place,  it  is 
unconscionable  in  the  tenant  for  life  to  execute  such  a  lease,  because 
it  brings  an  incumbrance  on  the  estate  of  the  renuunder-man,  and 
puts  him  to  litigation  to  get  rid  of  it ;  and  as  to  the  tenant  for  life, 
it  is  compelling  him  to  do  what  is  to  be  the  foundation  of  a  Aiture 
action  for  damages  if  he  die  before  the  twenty-one  years.  The 
Court  will  never  do  this,  but  will  leave  the  party  at  once  to  bring 
his  action  for  dami^e&  And  he  also  conceived  that  this  sort  of 
contract,  obtained  by  a  person  who  knew  at  the  time  the  nature  of 
the  title,  is  imconscionable  in  him,  as  he  makes  himself  a  party 
knowingly  to  that  which  is  a  fraud  on  the  remainder-man,  and, 
under  such  circumstances,  he  has  no  claim  to  the  assistance  of  a 
court  of  equity  (x). 

24.  It  seems,  however,  open  to  contend,  that  if  the  lessee  is 
willing  to  take  such  a  lease  as  the  party  can  grant  without  risk  to 
himself  or  injury  to  the  remainder-man,  equity  must  specifically 
perform  the  agreement  pro  tanto(y).  In  a  later  case  where  the 
point  was  discussed  {z),  the  Court  expressed  a  doubt  whether  the 
doctrine  of  Lord  Redesdale  could  be  maintained  where  there  is 
no  fraud  in  the  transaction.  If  there  be  a  bond  Jide  intention  to 
execute  the  power,  and  that  contract  cannot  be  carried  into  effect, 
the  Court  did  not  see  why  the  interest  of  the  tenant  for  life  should 
not  be  bound  to  the  extent  he  is  able  to  bind  it,  unless  there  be 
some  inconvenience. 

(tt)  See  Mortlock  o.  Buller,  10  Yes.  S9d;  549 ;  see  Corry  v.  Corry,  1  Wall.  &  Lyne, 

and  see  Stratford  v.  Lord  Aldboroogh,  1  87S. 

Bid(K.  P.  C.  2S1 ;  Brian  r.  Actoo,  6  Vin.  (y)  See  Sngd.  Porch.  255. 

Abr.  583,  pi.  33.  (s)  Dyas  o.  Cruise,  3  Jo.  &  Lat  460. 

(x)  Harnett  v.  Yielding,  2  Sclio.  &  Lef. 
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25.  But  when  there  is  frauds  of  course  there  can  be  no  partial  or 
other  execution.  In  Lawrenson  v.  Butler  (a),  there  was  a  power 
with  the  consent  of  the  trustees  of  the  settlement  to  lease  for  lives 
renewable  for  ever  at  the  best  rent  without  fine.  The  tenant  for 
life^  without  the  consent  of  the  trustees^  who  refused  to  join,  and  the 
lessees,  colluded  to  have  a  lease  granted  in  reality  for  a  fine,  though 
not  apparently  so,  for  it  was  agreed  that  the  furniture,  &c,  was  to 
be  valued,  and  the  lessee  was  to  pay  double  the  valuation  to  the 
tenant  for  life.  Lord  Bedesdale  reused  to  perform  the  agreement. 
Tiie  state  of  the  title  was  known  to  the  parties,  and  they  intended 
to  execute  the  power  illegally.  In  EUard  v.  Lord  Llandaff(ft), 
there  was  also  a  power  to  lease  at  the  .best  rent,  and  upon  the 
making  of  the  agreement,  which  the  lessee  sought  to  enforce,  an 
old  lease  of  the  lands,  one  life  in  which  was  in  esse,  was  surrendered. 
The  surrender  of  thet)ld  lease  was  part  of  the  consideration  for  grant- 
ing the  new ;  the  best  rent,  therefore,  was  not  reserved ;  there  was  a 
great  difference.  Lord  Manners  dismissed  the  bill,  for  the  lessee 
knew  that,  at  the  time  he  contracted  for  the  new  lease,  the  life  in  the 
old  lease  was  at  the  point  of  death,  which  fact  he  concealed  from  his 
landlord.  This  case,  therefore,  was  a  case  of  fraud.  In  O'JRourke  v. 
Percival  (c),  the  lands  were  limited  to  the  husband  and  wife,  with 
power  to  him  and  his  wife  during  their  respective  lives  to  lease  at 
the  best  rent  witiiout  fine.  The  husband  and  wife  demised  the 
land  to  the  defendant  for  tiiirty-one  years,  and  fourteen  years  before 
the  expiration  of  that  lease,  ihe  husband  alone  agreed  to  grant 
another  lease  to  the  plaintiff",  and  took  a  fine.  The  bill  was  filed  to 
enforce  the  agreement,  so  far  as  the  husband  had  power  to  carry  it 
into  effect,  but  Lord  Manners  refused  to  decree  a  partial  perform- 
ance. Here  again  the  agreement  was  a  fraud  on  the  power.  And 
where  the  party  cannot  grant  the  lease  required  so  as  to  bind  the 
inheritance,  although  there  is  no  fraud,  the  Court  will  not  decree  a 
specific  performance  by  directing  an  invalid  lease  to  be  executed, 
which  might  encumber  and  embarrass  those  entitied  to  estates  in  re- 
mainder (^ 

26.  And  here  it  must  be  observed,  that  as  a  contract  to  execute 
a  power  will  bind  the  remidnder-man,  so  where  it  can  be  executed 
in  his  favour,  as  in  the  case  of  an  agreement  to  grant  a  lease,  or  sell 
an  estate,  the  Court  will  compel  the  execution  of  it  on  his  behalf  (e), 

(a)  1  Sch.  &  Lei  13;  see  3  Jo.  4c  Lat.  2  Ball  &  Beatty,  6S,  which  was  treated  as 
4S4«  a  case  of  fraud ;  Thomas  o.  Bering,  1  Kee. 

(b)  1  BaU  &  Beat.  841 ;  see  2  Jo.  &  Lat  729 ;  Dowell  r.  Dew,  1  You.  &  Coll.  C.  C. 
486.  345. 

(e)  2  Ban  &  Beat  6S.  («)  Sbaimon  v.  Bradstreet,  1  Scfa.  8c  Lef. 

(d)  Bllard  o.  Lord  Uandaff,  1  Ball  8c      52;  Lowe  o.  Swift,  2  BaU  &  Beat  529. 
Beattji  241 ;  and  see  O'Ronrke  v.  Perclyal, 
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although  this  seems  formerly  to  have  been  doubted  (/) ;  but  where 
the  power  is  to  lease  in  possession,  the  agreement  will  not  be  binding 
imless  the  donee  of  the  power  survive  the  period  when  the  lease  is 
to  commence.  In  some  cases  this  equity  may  be  very  beneficial  to 
the  remainder-man.  Suppose  a  power  to  make  a  jointure  not  ex- 
ceeding 1,000  L  per  annum,  with  a  proviso,  that  if  there  were  no 
execution  of  the  power,  and  if  the  tenant  for  life  should  die  leaving 
a  widow,  she  should  have  500  L  per  annum ;  and  suppose  a  contract 
made  upon  the  marriage  of  the  tenant  for  life  to  charge  400  /.  for 
her  under  the  power,  which  would  be  a  less  provision  than  she  would 
have  if  the  power  had  not  been  executed :  Lord  Redesdale,  who  put 
this  case,  conceived  that  the  widow  could  not  say  she  was  not 
bound  (y). 


27.  In  none  of  the  cases  we  have  yet  examined  was  the  power 
attempted  to  be  legally  executed  by  a  formal  instrument,  in  the 
manner  required  by  the  power.  The  same  relief,  however,  is  granted 
where  an  attempt  is  made  to  execute  the  power,  but  there  is  a  defect 
in  the  mode  of  execution. 

28.  As,  where  the  power  ought  to  be  executed  by  deed,  but  is 
executed  by  will  (A). 

(/)  Stamford  v.  Omiy,  1  Rep.  t.  Red.  (A)  ToUett  v.  ToUett,  8  P.  Wms.  480; 

65,  cited ;  and  Campbell  v.  Leach,  Ambl.  Mose.  40,  8.  C. ;  Sneed  v.  Soeed,  Ambl. 

740  (I).  64 ;  Cowp.  264,  866^  cited  (II). 

(jH)  1  Sch.  Si  Lef.  63, 64. 

(I)  In  this  case  C.  J.  de  Grej,  after  holding  that  the  leuee  might  enforce  the  contract 
against  the  remainder-man,  is  made  to  say,  "  And  I  do  not  know  that  the  remainder-man 
conld  on  his  part  enforce  the  contract  of  snch  tenant  for  life.  I  had  at  first  some  donbt 
of  this  point,  bat  own  myself  satiBfied  by  what'  was  said  in  answer."  In  a- case  before 
Lord  Redesdale,  he  said,  that  he  suspected  these  additional  words  were  not  uttered  by 
the  Lord  Chief  Justice ;  Shannon  and  Bradstreet,  tibi  sup.  It  is  evident,  however,  that 
they  were ;  and  it  seems  dear  that  his  opinion  was  exactly  contrary  to  what  it  is  stated 
to  hare  been.  It  is  manifest,  from  the  frame  of  the  sentence,  that  he  said  he  did  not 
know  that  the  remainder-man  could  not  enforce  the  contract.  This  will  appear  clearly 
on  a  perusal  of  the  whole  sentence  in  the  report.  The  omission  of  the  word  not  was  pro- 
bably an  error  of  the  press.  It  now  appears  from  Mr.  Blunt's  edition,  that  Seijeant  Hill's 
MSS.  agree  with  the  report,  but  from  another  MS.  note  of  the  Judgment,  the  sentence 
nins  thus  :  Whether  the  remainder-man  could,  in  point  of  law,  compel  an  execution  of 
the  contract,  is  another  question,  but  if  the  power  was  well  executed  the  relief  would  be 
mutual.  All  circumstances  are  observed  for  the  remainder-man's  interest,  and  why 
should  he  not  be  bound  by  the  tenant  for  life  ? 

(II)  This  case  stands  thns  in  the  Register's  book :  Power  to  husband  and  wife,  or  the 
survivor,  by  any  deed  or  deeds  duly  executed  to  charge  upon  the  lands  any  sums  not  ex- 
ceeding 3,000  /.  The  husband  who  survived,  by  his  toill  declared  that  the  3,000  L  charged 
upon  the  estate  should  be  disposed  of  for  his  younger  children's  fortunes.  They  had  por- 
tions out  of  other  estates.  The  Lord  Chancellor  declared  that  the  power  was  defectively 
executed  by  the  testator's  wiU,  but  that  such  defoct  ought  to  be  made  good  in  a  Court  of 
Equity ;  and  that  the  said  8,000 1,  was  well  charged  by  the  testator's  will  for  the  benefit 
of  the  said  younger  children.    Reg.  Lib.  1747,  fol.  442,  Sneyd  o.  Trevor. 
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29.  Or  the  instrament  is  required  to  be  attested  by  three  witnesses, 
whereas  it  is  only  attested  by  two  (t). 

30.  Or,  according  to  the  old  law,  the  will  ought  to  be  under  seal, 
but  consists  merely  of  notes  in  writing,  which  are  found  to  be  the 
will  of  the  party  (A).  If  a  t^tamentary  instrument  was  required  by 
the  power  to  be  executed  and  attested  in  a  particular  foim,  yet  an 
instrument  testamentary  in  execution  of  the  power,  wanting  wholly 
the  forms  of  signature  and  attestation,  would  have  been  a  good  exe- 
cution in  equity  for  a  favoured  object :  there  was  no  difference  in  prin- 
ciple between  the  defect  in  form  of  one  witness  or  of  two  witnesses, 
or  of  three  witnesses,  or  between  the  defect  in  form  of  the  sealing  or 
the  signing.  If  the  instrument  was  of  the  character  required,  and 
there  was  a  clear  intention  that  it  should  operate  as  an  appointment, 
equity  in  favour  of  certain  objects  supplied  all  defects  in  the  form  of 
the  instrument  (l).  So  although  the  subject  of  the  power  was  real 
estate,  yet  this  relief  was  afforded  as  well  where  the  defective  instru- 
ment was  a  will,  as  where  it  was  an  act  inter  vivas  (m).  This  was 
doubted  (n),  but  the  point  was  determined  in  the  year  1752  by  Lord 
Hardwicke,  in  the  case  of  Wilkes  and  Holmes  (o),  where  the  power 
rode  over  real  estate,  and  was  expressly  required  to  be  executed  by 
will  duly  executed. 

31.  The  ground  of  the  decisions  was  that  as  to  both  real  and  per- 
sonal estate,  there  was  merely  the  will  of  the  donor,  which,  in  the 
favoured  cases,  equity  did  not  deem  matter  of  substance  ;  for  even  as 
to  real  estate  the  appointment  under  a  power  took  no  effect  under 
the  statute  of  frauds,  although  the  rules  prescribed  by  the  statute 
might  be  arbitrarily  inserted  by  the  party.  But  now  all  wills  are 
subjected  to  the  same  ceremonies,  whether  under  powers  or  not,  and 
the  form  of  execution  or  solemnity  required  by  the  donor  is  no 
longer  binding  (p).  The  validity  of  an  appointment  by  will,  as  far 
as  regards  execution  and  attestation,  now  wholly  depends  upon  the 
statute  law.  Now  equity  cannot  set  aside  or  relieve  against  the 
ceremonies  required  by  an  act  of  parliament.  The  power,  therefore, 
to  assist  defective  executions  of  appointments  within  the  statute  has 
ceased  as  to  wills  made  on  or  after  the  Ist  of  January  1838.     Even 


(i)  Parker  r.  Parker,  Gilb.  Eq.  Rep. 
168 ;  Cotter  v.  Layer,  2  P.  Wms.  623  j 
Mose.  227 ;  Bargesun  o.  Sealey,  2  Atk.  412 ; 
Godwin  v.  Fisher,  1  Bro.  C.  C.  367,  cited, 
)niiflt  be  the  same  case  as  Godwin  v.  Kilsha, 
Ambl.  684;  Reg.  Lib.  A.  1768,  fol.  495; 
Wade  V.  Paget,  1  Bro.  C.  C.  363. 

(k)  Smith  v.  Ashton,  Finch,  273;  3  Keb. 
551 ;  1  Cha.  Ca.  263,  264;  1  Freem.  308; 

see  3  Cha.  Ca.  69. 106. 

(0  Home  V.  Rnadell,  6  Madd.  337,  338, 
per  Sir  John  Leach. 


(m)  Wilkes  v.  Holmes,  9  Mod.  485 ;  1 
Rep.  temp.  Red.  60,  n.;  1  Dick.  165;  and 
see  2  P.  Wms.  228,  arguendo. 

(n)  Rob.  on  Stat,  of  Fraods,  330;  and 
see  Fra.  Max.  p.  5;  Gilb.  Lex.  PrsBtor. 
301. 

(o)  Wilkes  V.  Holmes,  9  Mod.  485 ;  1 
Dick.  165;  and  see  Parker  v.  Parker,  Gilb. 
Rep.  168;  10  Mod.  467;  see  1  Scho.  & 
Lef.  60. 

(p)  1  Vict  c.  26,  B.  10. 
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where  the  power  requires^  as  many  powers  do,  the  precise  formalities 
imposed  hj  the  statute,  yet  a  defective  execution  cannot  be  supplied 
for  the  act  nullifies  every  appointment  made  by  will  in  exercise  of 
any  power,  unless  the  same  be  executed  in  manner  required  by  the 
statute  itself  (^). 

32.  It  has  been  observed  that  the  power  of  equity  to  aid  defective 
executions  of  powers  will  no  doubt  lead  to  questions  of  great  difficulty 
under  the  act,  for  which  it  is  to  be  regretted  that  no  provision  was 
made.  It  will  be  difficult  to  extend  the  provisions  of  the  act,  in  this 
respect,  to  any  other  will  than  one  regularly  made  in  exercise  of  a 
power  (r),  that  is,  under  a  power  which  authorizes  a  wilL  Now  this 
anomaly  may  arise  under  the  act :  If  a  man  have  a  power  to  appoint 
by  will,  and  do  not  strictly  follow  the  form  prescribed  by  the  statute, 
the  act  will  avoid  the  will,  although  in  favour  of  his  children ;  but  if 
he  have  a  power  to  appoint  by  deed,  and  by  a  will  without  even  a 
witness  appoint  to  his  children,  equity  will  aid  the  defect  and  make 
good  the  appointment.  If  ever  the  act  should  be  held  to  extend  to 
this  case — ^which  would  be  a  great  stretch — yet  an  appointment  by  a 
mere  writing,  not  being  testamentary^  without  any  witness  and  without 
any  legal  form,  would  be  supported  in  equity  if  in  favour  of  a  wife 
or  child;  whereas  if  the  writing  purport  to  be  testamentary,  the 
defect,  however  slight  and  informal,  could  not  be  aided  if  a  testa- 
mentary disposition  should  in  such  a  case  be  held  to  be  within  the 
provisions  of  the  act  (« ). 

33.  Equity  will  not  only  relieve  against  a  defective  execution  of  a 
power,  but  will,  on  the  general  rule,  rectify  a  settiement  itself  where 
a  mistake  has  been  made  in  it,  80  as  to  render  a  power  inoperative, 
or  partiy  to  defeat  the  intent  of  it,  and  parol  evidence  will  be  admitted 
to  prove  how  the  mistake  arose  (f). 

34.  The  student  will  not  fail  to  have  observed,  that  in  none  of  the  cases 
stated  was  the  intention  of  the  person  creating  the  power  defeated.  If 
the  power  be  given  to  be  executed  by  deed,  to  him  it  is  immaterial 
whether  it  be  executed  by  deed  or  will ;  if  three  witnesses  be  required, 
to  him  it  is  unimportant  whetiier  it  be  executed  in  the  presence  of  three 
or  two,  so  that  the  interest  created  is  authorized  by  the  power,  for  equity 
will  not  relieve  against  the  defect  if  the  donee  has  been  surprised 
into  the  act.  But  equity  cannot  uphold  an  act  which  would  defeat 
the  intention  of  the  person  creating  the  power.  Thus  in  Reid  v. 
Shergold,  a  devisee  having  a  life  estate  in  a  copyhold,  with  a  power 
of  appointment  by  willy  sold  and  surrendered  the  estate  to  a  pur- 
chaser, and  after  her  death  the  question  was,  whether  the  purchaser 

(q)  H.  Sngd.  WSU0. 3S.  Green,  8  Cba.  Ca.    1,  cited;  Countess  of 

(r)  Sect.  1.  Oxford  o.  Lady  Bruce,  1  Freem.  906,  cited; 

1$)  H.  Sugd.  Wills,  25.  Scambler's  case,  Totli.  166;  and  see  Wilmcr 

(t)  Rogers  v.  Earl,  1  Treat.  Porch.  1439  v.  Kendrkk,  1  Cba.  Ca.  159 
stated  from  Reg.  lib. ;  and  see  Prince  and 
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could  be  ifeliered  against  the  defect.  Lord  Eldon  determined  that 
he  could  not.  He  said,  ^'  that  the  testator  did  not  mean  that  she 
should  so  execute  her  power :"  he  intended  that  she  should  give  by 
will,  or  not  at  all ;  and  it  was  impossible  to  hold  that  the  execution 
of  am  instrument  oi*  deed,  which,  if  it  availed  to  any  purpose,  must 
avan  to  the  destruction  of  that  power  the  testator  meant  to  remain 
capable  of  execution  to  the  moment  of  her  death,  could  be  considered 
in  equity  an  attempt  in  oi*  towards  the  execution  of  the  power  (k)." 
The  distinction  between  this  case  and  the  case  of  a  power  executed 
by  will,  though  required  to  be  executed  by  deed,  is  marked  and 
obviou& 

35.  So  in  Cockerell  v,  Cholmeley,  Where  the  tenant  fot*  life  sold 
the  timber,  and  the  trustees  the  estate,  imder  a  power  of  sale  which 
at  law  was  held  bad  ;  upon  a  bill  filed  for  equitable  relief,  the  Master' 
of  the  Bolls  said  (t)) :  ^^  The  plaintiffs  call  upon  this  Court  to  supply 
the  defect  in  the  execution  of  the  power,  or  to  reform  and  amend  the 
deed  of  the  12th  of  May  1783,  A  court  of  equity  will,  in  favour  of 
persons  standing  in  the  situation  of  the  plaintiffs,  supply  a  defect  in 
the  execution  of  a  power,  which  consists  in  the  want  of  some  circum- 
stance required  in  the  manner  of  execution,  as  the  want  of  a  seal,  or 
of  a  sufficient  number  of  witnesses,  or  where  it  has  been  exercised  by 
A  deed  instead  of  by  a  will.  But  here  it  is  at  law  decided  that  there 
was  no  power  in  the  trustees  to  sell  the  land  without  the  growing 
timber,  and  ihei'e  is  no  execution  by  the  trustees  of  the  power  to  sell 
the  land  with  the  growing  timber ;  and  I  find  no  atttholity  which 
applies  to  this  case."  And  this  was  affirmed  in  the  House  of  Lords^ 
But  tliis'has  been  corrected  by  the  Legislatui'e,  and  now  where 
under  a  power  of  sale  a  bond  fide  sale  dhall  be  made  of  an  estate  with 
the  timber'  thereon,  or  any  other  articles  attached  thereto,  and  the 
tenant  for  life  or  any  other  party  to  the  transaction  shall  by  mistake 
be  allowed  to  receive  for  his  own  benefit  a  portion  of  the  purchase 
money  as  the  value  of  the  timber  ot  other  articles,  it  shall  be 
lawfid  for  the  Court  of  Chancery,  upon  any  bill  or  application  in  a 
fi(unlmary  way,  as  the  case  may  require  or  permit,  to  declare  that 
upon  payment  by  the  purchaser,  or  the  clidmant  under  him,  of  the 
full  value  of  the  timber  and  articles  at  the  time  of  sale/  with  such 
interest  thereon  as  tiie  Court  shall  direct,  and.  the  settlement  of  the 
said  principal  moneys  and  interest  under  the  direction  of  the  Court 
upon  such  parties  as  in  the  opinion  of  the  Court  shall  be  entitled 
thereto,  the  said  sale  ought  to  be  established ;  and  upon  such  pay- 
ment and  settlemtent  being  made  accordingly  the  Court  may  declare 

(u)  Reid  V.  Shergold,  10  Ves.  870;  see      tt,  Eq.  ftep.  193,  called  by  mistake  Morgan 
Stratford  o«  Lord  Aldborough,  1  Ridg.  P.  C.      r.  Rainaford,  gupra. 
2S1;  Adnj  v.  Field,  Ambl.  664;  Scott. o.  (v)  1  Rosa.  &:  Myl.  4S4.    See  19  Sim^ 

DariBy  4  Myl.  &  Cnu  87  ;  Millav.  MillB,  8      118. 
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iliat  the  aaid  sale  is  valid^  and  thereupon  the  1^^  estate  shall  vest 
and  go  in  like  manner  as  if  the  power  had  been  duly  executed,  and 
the  costs  of  the  said  application  as  between  solicitor  and  client  shall 
be  paid  by  the  purchaser  or  the  cliumant  under  him  (x). 

36.  Again,  where  a  lease  by  the  terms  of  the  power  is  made  to 
determine  upon  non-payment  of  rent,  and  in  consequence  of  non- 
payment it  ceases  at  law,  equity  cannot  set  it  up  again  (y). 

37.  In  Hervey  v.  Hervey  {z)  the  power  was  to  make  a  jointure  of 
such  of  the  lands  as  the  donee  thought  proper,  not  exceeding  600  L 
per  annum.  He  appointed  the  whole  estate  as  a  security  for  300  /• 
per  annum.  He  then  appointed  another  300  /.  per  annum  clear,  as  a 
further  provision ;  and  lastly,  he  appointed  all  the  estates  to  ndse 
600  /.  per  annum  net,  and  declared  that  all  the  deeds  were  to  secure 
that  provision.  Lord  Hardwicke  was  of  opinion,  that  the  execution 
of  the  power  was  absolutely  void  at  law  and  equity,  for  he  had 
setded  the  whole  estate,  amounting  to  900  /.  per  annum,  and  not 
merely  600  /.  per  annum,  and  he  had  made  the  jointure  a  clear  one, 
contrary  to  the  power.  But  he  supplied  the  defect  in  equity,  by 
securing  to  the  wife  a  portion  of  the  estate  sufficient  to  answer  a 
jointure  of  600  /.  per  annum,  but  to  be  made  liable  to  taxes  and 
repairs. 

38.  In  this  way  the  intention  of  the  creator  of  the  power  was  not 
contravened,  and  the  intent  of  the  donee  of  the  power  was  executed 
as  far  as  the  power  would  admit.  We  cannot  fail  to  distinguish  this 
case  from  those  upon  leases,  where,  contrary  to  the  power,  a  different 
interest  is  created  from  what  the  power  warrants.  There  are 
difficulties  in  the  way  of  remodelling  such  a  contract  which  do  not 
present  themselves  in  the  case  of  a  jointure,  where  the  wife  is  to 
make  no  render  as  a  tenant,  but  is  simply  to  enjoy  the  provision 
authorized  to  be  granted  to  her,  and  the  grant  of  which  proves 
defective  (a). 

39.  Lord  Nottingham,  in  discussing  the  question  of  defective 
executions  of  powers,  observed,  that  where  it  dotii  appear  that  it  was 
intended  a  person  should  have  a  power,  and  tiiat  estates  are  made  by 
him  in  pursuance  of  that  power,  the  Court  of  Chancery  will  not  be 
strict  in  all  the  circumstances  of  executing  it;  and  he  said  the  reso- 
lution in  Whitiock's  case,  8  Co.,  might  be  laughed  at,  and  therefore, 
although  eqidtas  sequitur  legem  generally,  yet  sometimes  lex  sequitur 
equUatemy  and  tiie  Judges  of  late  had  made  larger  constructions  of 
powers.  This  observation  upon  Whitiock's  case  was  probably 
coupled  with  tiiat  which  followed,  and  not  witii  what  preceded 
the  observation.    But  Whitiock's  case   is   still  law\  and  altiiough 

(x)  8S  A:  S8  Vict,  c  35,  g.  13  {z)  1  Atk.  661. 

\y)  Temple  v.  Lady  Baltinglass,  Finch,  (a)  See  now  IS  k  13  Vict,  c  96»  c.  110, 

875.  v\flra. 
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equity,  where  there  is  a  sufficient  consideratioii,  may  correct  the 
Kmitation  where  it  is  intended  only  as  a  security,  e.  g.y  for  portions  or 
a  jointure,  or  even  where  it  is  for  enjoyment  wholly,  as  in  the  case 
of  a  jointure,  yet  there  is  no  authority  that  equity  can  correct  a 
lease  granted  for  lives  under  a  power,  where  it  ought  to  have  been  for 
years  depending  upon  lives. 

40.  There  are  cases,  such  as  Long  v.  Long(£),  where  equity 
considers  the  act  done  as  only  equivalent  to  what  the  power  strictly 
authorizes.  Therefore,  under  a  power  to  appoint  the  estate  amongst 
children,  the  donee  may  direct  it  to  be  sold,  and  the  produce  -paid 
amongst  them ;  for  he  might  charge  it  in  their  favour  to  its  vidue, 
and  then  it  would  have  to  be  sold  to  pay  off  the  charges.  But  we 
have  already  considered  what  estates  or  interests  may  be  raised  under 
powers  which  equity  will  support,  although  void  at  law. 

(ft)  6  Yet.  446^  tupra. 


SECTION  III. 

OP  BELIEP  WITH  BEPEBENCE  TO  THE  NATUBB  OP  THE 

POWEB. 


1.  PoHfers  to  Jaintmre^  porttom,  UU^  r0- 
vohey  or  appoint,  aided* 

S.  Leases  by  tenant  w  fail,  and  the  Uke^ 
cannot  he  aided. 

Z.  Leasee  of  eoery  speeiee  qf  property 
over    wMek    ofuUy    has    cantr^, 

4.  So  vndtT  the  common  power  in  settle- 
ments. 
&  Not  tf  improper  cooenstnt  introdueod* 


0.^  Whether  mere  lessee  at  rack-rent  can 
8./    be  relieved. 

8.  Lease  under  a  general  power,  drfeet 

aided, 

9.  Campbell  ▼.  Leach, — 

10.  Eetablishes  right  in  a  lessee,  who  is 

in  the  nature  of  a  purchaser,  to  re- 
Uef 

11.  Shannon  y.  Bradstreet. 
l2.\Bgmtable  rtlirf  under  12  ^  13  Vict. 
19./     o.  26, 13  j>  13  Viet.  c.  1 10. 


1.  Hebe  we  must  stop  to  inqiure  whether  equity  will  in  every 
case  where  there  is  a  meritorious  consideration,  supply  the  defect, 
whatever  be  the  nature  of  the  power.  It  is  well  settled,  that  defects 
are  to  be  supplied  where  the  power  is  to  jointure,  to  raise  portions, 
to  sell  an  estate,  to  revoke  uses,  or  to  appoint  the  estate  itself 
generally;  and  indeed  the  only  doubt  is,  how  far  a  defective  ex- 
ecution of  a  power  of  leasing  can  be  aided. 

2.  Thus  far  is  clear,  that  in  the  construction  of  powers  originally 
in  their  nature  legaly  courts  of  equity  must  follow  the  law,  be  the 
consideration  ever  so  meritorious ;  for  instance,  powers  to  a  tenant 

nn2 


564  DEFECT  IK  A  LEASE  UKDEB  [CH.  II.  s/S. 

in  tail  to  make  leases  tinder  the  statute^  if  not  executed  in  the 
requisite  form^  no  consideration  ever  so  meritorious  will  avail*  So 
with  respect  to  powers  under  the  civil  list  act,  powers  under  par-^ 
ticular  family  entails,  as  the  case  of  the  Duke  of  Bolton,  &c.  equity 
can  no  more  relieve  from  defects  in  them  than  it  can  from  defects  in 
a  connnon  recovery  (a).  And  accordingly,  in  an  early  case  it  is  laid 
down,  that  if  tenant  in  tail  make  a  lease  for  years  not  warranted  by 
the  statute  of  32  Hen.  8,  that  shall  not  be  made  good  in  Chancery 
upon  a  good  matter  of  equity  (b) ;  nor  indeed  has  any  such  equity 
ever  been  administered. 

3.  Where  the  power  is  a  c(»nmon  modification  of  property  either 
under  the  statute  of  uses,  which  adopted  the  equitable  rule  and  gave 
legal  effect  to  it,  or  still  rests  upon  equitable  aid  only,  as  in  the 
cases  of  contracts,  or  Qonveyanees  or  limitations  of  the  equitable 
estate,  or  operates  upon  property  not  within  the  scope  of  the  statute 
of  uses,  as  copyholds,  or  being  within  it,  the  aid  of  the  statute  is  not 
sought  in  the  particular  disposition,  as  in  the  case  of  a  devise  directly 
to  the  objects  with  powers,  which  operate  as  common-law  authoritiefr, 
but  over  the  dispositions  of  which  property  equity  always  exercised 
its  jurisdiction,  and  which  remains  untouched  by  the  statute, — equity 
still  aids  a  defective  execution :  but  where  an  enabling  or  a  restraining' 
statute  creates  or  puts  a  limit  upon  a  power,  or,  with  a  view  to  per- 
petuate an  estate  in  a  particular  descent,  from  public  policy  relaxes 
the  law  of  perpetuity,  and  gives  powers  to  persons  for  ever  in  suc- 
cession,— such  cases  do  not  fall  within  the  jurisdiction  of  the  Court, 
but  wholly  depend  upon  the  law  that  created  them  (c). 

4«  The  material  question,  however,  to  be  considered,  is,  whether 
equity  can  relieve  agaiust  a  defective  execution  of  the  usual  power 
of  leasing  in  settiements.  An  opinion  at  one  time  very  generaUy 
prevailed  in  the  Profession,  that,  as  Mr.  Powell  expresses  it{d), 
*^  the  lessee  imder  the  power  must  stand  or  fall  by  that  titie  only, 
and  if  that  will  not  bear  him  through,  as  effectually  made  under  a 
complete  and  perfect  execution  of  the  power,  the  right  of  the 
remainder-man  to  possess  the  estate  free  from  the  lease  will  take 
place  of  the  right  of  the  lessee,  as  superior  to  it.  For  in  this  case 
the  lessee  has  no  claim  to  any  equitable  interposition  in  his  favour, 
but  must  rest  his  titie  on  the  legal  execution  of  the  power."  And 
this  opinion  seems,  at  first  view,  to  derive  some  support  £rom  the 
case  of  Temple  v.  Baltinglass(^),  where  a  bill  filed  to  supply  a 
defective  execution  of  a  power  ta  make  leases  which  had  been  hdd 

(«)  Per    LoTd   Mansfield,  Cewp.    S07$  (c)  Bat  seer  now  13  &  18  YJct  c  96^  19 

and  see  1»  Bvrr.  1146,  and  Anon.  %  Freen.  &  14  Vict.  c.  17 ;  i^fra. 
S84.  {d)  Pow.  Powers,  p.  380. 

(h)  RoBswell's  case,  per  Hatton,  1  Ro.  (e)  Finch,  976;  and  see  Plgot^'s 

Abr.  379,  pi.  6k  Cary,  p.  29. 
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void  at  law,  was  dismissed  with  costs :  but  there  appears  to  have 
been  great  laches  on  the  part  of  the  tenant,  and  same  of  the  estates 
leased  were  not  authorized  to  be  leased  by  the  power, 

5.  So  in  Doe  v.  Sandham  (f),  a  lease  under  a  power  was  set  aside 
at  law,  because  the  power  required  the  leases  to  contain  usual  and 
reasonable  covenants,  and  a  covenant  was  contained  in  the  lease 
which  the  jury  found  to  be  an  unusual  and  unheard  of  covenant  on 
the  part  of  the  lessor.  The  lessee  filed  his  bill  in  the  Court  of 
Exchequer  against  the  remainder-man,  who  had  recovered  at  law, 
to  have  the  unusual  covenant  struck  out  of  the  lease.  But  the  bill 
was  dismissed  (y).  It  is  now  reported  (A),  and  the  following  judg«> 
ment  was  given  by  the  Lord  Chief  Baron,  which  is  not  a  satisfactory 
one :  '^  This  is  a  bill  to  reform  a  lease  and  bring  it  within  the  power, 
the  lessor  being  no  longer  alive,  nor  any  person  capable  of  exer- 
ciring  the  power,  and  the  relief  is  asked  against  the  reversioner. 
The  power  is  to  lease  for  not  more  than  twenty-one  years,  inserting 
usual  covenants ;  the  lease  is  made  with  a  covenant, '  that  in  case  of 
fire  the  lessor  shall  rebuild,  or  the  lessee  may  quit.'  The  question 
is,  whether  this  is  a  usual  and  reasonable  covenant?  An  ejectmeht 
has  been  brought,  and  the  lessee  is  evicted  on  the  ground  that  this 
is  a  covenant  not  usual  and  reasonable  (t).  Were  the  question  open, 
it  might  be  said,  that  if  reasonable,  though  not  usual,  yet  equity  will 
support  such  a  covenant;  but  we  have  no  such  jurisdiction,  the 
question  being  precluded  by  the  judgment  at  law ;  and  tiiere  is  no 
equity  to  interpose  against  the  reversioner.  One  case  has  been 
decided,  viz.,  Campbell  v.  Leach  (A),  where  the  term  was  mistaken 
and  made  longer  than  the  power.  I  submit  to  the  authority,  but  I 
cannot  extend  the  principle  of  the  case,  not  agreeing  to  it  or  under- 
standing it;  tiiough  if  the  principle  was  clear,  the  consequences 
should  certainly  be  pursued;  and  I  understand  the  propriety  of 
equitable  relief  in  case  of  wives,  children,  and  creditors,  in  many 
instances.  But  this  is  not  such  a  case ;  tiiis  is  the  case  of  a  pur* 
chaser  witii  notice  of  the  power  under  which  the  lease  was  granted 
against  another  purchaser,  viz.,  tiie  reversioner ;  tiiis  is .  not  like  a 
case  of  forfeiture.  If  we  are  to  interpose  to  expunge  the  objection-' 
able  covenant  (being  in  truth  a  part  of  the  very  contract  originally 
made),  there  is  no  instance  to  be  put  in  which  we  ought  not  to 
reform  the  wrong  execution  of  a  power.  Perhaps  there  may  be  a 
right  to  compel  a  grantor  to  amend  his  own  act,  but  not  to  prevent 
a  reversioner  from  taking  advantage  of  his  legal  titie.  Perryn,  B., 
said  Campbell  r.  Leach  was  to  relieve  lessees  who  had  laid  out  great 

(/)  Doe  V.    St^dham,  1   Tern)   Rep.  BtandB,  Hilary  Term,  17S9-90. 

705.  (h)  3  Swanst.  686, 

{g)  Sandham  v.  Medwin,  Ezch.  S  March  (i)  1  T,  R.  705. 

1789,  M.S.;  in  the  Register's  Calendar  it  (k)  Ambl.  748. 
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sums  an  the  demised  mines,  and  the  Court  there  proceeded  on  prior 
authorities.'' 

6.  On  the  other  hand,  in  a  case  in  1698,  the  Master  of  the  BoUs 
took  this  distinction,  that  where  a  lease  is  made  purely  yoluntary, 
and  no  provision  for  a  child,  there,  if  the  lease  be  not  good  at  law, 
it  shall  never  be  made  good  in  equity.  But  if  a  lease  be  made  to  a 
tenant  at  rack-rent  without  a  fine,  which  is  voluntary,  yet  if  the 
tenant  hath  been  at  any  considerable  expense  in  building  or  inf 
provinff,  there  the  Court  will  supply  the  defective  execution,  but 
otherwise  not  ( /). 

7.  From  this  it  is  clear,  that  the  Master  of  ihe  Rolls  was  of 
opinion,  that  where  the  lessee  was  in  the  nature  of  a  purchaser,  he 
should  be  helped  against  a  defective  execution  of  a  power.  Now, 
there  is  no  doubt  that  a  lessee,  even  at  rack-rent,  is  in  a  sense  a 
purchaser.  In  Hinde  and  Collins  it  was  resolved  by  the  Eang's 
Bench,  that  where  a  man  had  made  a  conveyance  witii  power  to 
revoke,  and  had  made  a  lease  reserving  rent,  without  other  considera- 
tion, that  it  was  sufficient,  and  a  revocation  of  the  first  estate  quoad 
that  lease  (m).  That,  however,  depends  upon  a  difierent  principle. 
An  agreement  to  make  such  a  lease  may  of  course  be  enforced  in 
equity,  by  such  a  leesee,  aa  a  binding  contract.  In  a  modem  case 
in  the  House  of  Lords,  it  was  said  that  a  lessee  is  in  law  and  reason 
considered  as  a  pyrchaser,  even  if  he  takes  at  the  best  rent  that  the 
land  be  worth  at  the  time;  because  he  forms  his  engagement  and 
r^ulates  his  affidrs  upon  the  faith  of  his  lease,  and  often  expends 
his  money  in  the  improvem^it  of  the  land  in  confidence  that  he 
shall  reap  the  benefit  of  his  expenditure  by  the  enjoyment  of  his 
term  (n).  Gilbert  lays  down  the  rule  (o),  that  if  the  lease  under  a 
power  be  for  valuable  consideration,  as  for  money  bon&fide  paid,  or 
for  valuable  rent  reserved,  or  as  a  provision  for  younger  children, 
there  the  Court  will  aid  a  defective  execution :  but  that  a  voluntary 
lease,  if  it  be  not  pursuant  to  the  power,  cannot  be  sustained  in 
equity,  since  there  is  no  valuable  consideration  to  set  it  up. 

8.  In  a  ca8e(p),  where  a  married  woman  was  tenant  for  life, 
with  remainder  to  such  uses  generally  as  she  should  appoint,  and  for 
want  of  such  appointment  to  herself  in  fee,  and  she  granted  a  lease 
for  twenty-one  years,  not  attested  according  to  the  power.  Lord 
Kenyon  decided  the  case  upon  another  point;  but  he  observed,  tiiat 
if  the  question  had  turned  upon  the  power  of  appointment,  the  lease 
not  being  attested  conformably  thereto,  could  not  have  been  sup- 
ported in  a  court  of  law,  yet  even  then,  being  granted  for  a  valuable 

(/)  Anon.  2  Freem.  224.  Bep.  680. 

(m)  Cro.  Jac.  131,  cited.  (fi)  Qilb.  Chan.  904,  305. 

(n)  Per  Abbott,  C.  J.  in  Long  v.  Rankin,  (p)  Doe  v.  Weller,  7  Tcnn  Elep.  4S0. 
A  pp.  I  lee  Oonnell  r.  Churcli,  4  Ir.  £q. 
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conflidexmtioii,  and  merely  defective  in  point  of  fomi>  a  court  of 
equity  would  have  interfered,  and  directed  a  proper  lease  to  be 
granted.  In  Rattle  v.  Popham,  he  added,  though  Lord  Hardwicke 
in  a  court  of  law  held  himself  bound  to  decide  against  a  lease  not 
duly  executed  according  to  a  power  reserved ;  yet  Lord  Talbot,  pre- 
siding in  the  Court  of  Chancery,  upon  a  bill  filed  by  the  lessee,  de- 
creed the  lease  to  be  binding  on  the  parties,  and  made  the  defendant 
pay  all  the  costs  in  law  and  equity.  But  as  we  have  already  seen, 
the  decision  in  Battie  and  Pi^ham  did  not  involve  the  question  we 
are  now  considering,  and  in  Doe  v,  Weller  the  power  was  a  general 
one.  The  judgment  in  Sandham  v.  Medwin  is  not  favourable  to 
the  relidT,  and  the  observations  in  Liong  v.  Rankin  were  not  made 
with  reference  to  equitable  relief  but  to  diow  that  a  lease  granted 
to  him  under  a  power  ought  to  be  supported  if  it  could.  The  point 
is  not  concluded ;  but  it  may  be  thought  that  there  is  no  su£Bcient 
ground,  as  undoubtedly  there  is  no  direct  authority,  for  aiding  a  defect 
in  favour  of  a  mere  tenant  at  rack-rent,  although  holding  under  a 
lease,  much  less  can  the  relief  be  afforded  to  a  tenant  from  year  to 
year  holding  under  a  parol  or  even  a  written  contract.  The  part 
performance  of  the  agreement  by  taking  possession,  &c.,  would 
not  be  material:  had  an  actual  lease  been  granted,  a  defect  in  it 
could  not  have  been  supplied.  The  lessee  paying  the  full  value 
for  the  estate,  and  that  only  during  his  occupation  of  it,  cannot 
be  put  on  the  footing  of  a  purchaser,  who  would  sustain  aa  actual 
loss  if  equity  were  not  to  interpose  its  aid.  But  where  the  lessee 
has  expended  money  on  the  estate,  he  becomes  a  purchaser  of  the 
interest  granted  to  him,  and  may  well  be  held  entitied  to  the 
aid  of  equity  (9). 

9.  In  the  great  case  of  Campbell  v.  Leach  (r)  (the  facts  of  which 
it  is  not  easy  to  collect  from  the  report)  under  a  power  to  lease  in 
possession,  a  new  lease  was  granted  to  a  person  during  the  continu- 
ance of  a  former  lease  to  him  and  anotiier.  The  former  lease  was 
abandoned,  but  not  surrendered :  it  was  agreed  that  the  new  lease 
was  bad  at  law,  and  it  was  doubtful  whether  the  best  rent  was  re- 
served :  the  bill  was  filed  to  supply  the  defect  agiunst  the  remainder- 
man, by  the  lessee,  who  had  been  at  great  expense.  The  cause  was 
heard  before  Lord  Bathurst,  assisted  by  Chief  Baron  Smythe  and 
Chief  Justice  de  Grey.  The  Chief  Baron  said,  the  question  arose 
upon  the  execution  of  a  power,  where  courts  of  equity  often  interfere 
in  behalf  of  creditors,  purchasers,  wife  and  children :  the  present  was 
the  case  of  a  purchaser ;  the  consideration  moving  from  him  was  the 
money  he  had  laid  out.     The  objection  was,  that  it  was  a  lease  in 

(q)  Vide  supra,  p.  85.  Btatod  from  Lib.  Beg. ;  fiee  10  Hare,  286. 

{r)  Ambl.  740 ;  A  pp.,  the  material  fiicts 

N  N  4 
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reversion,  aa  there  was  a  subngting  lease  of  the  preuiisee  for  some 
years  then  to  come ;  but  if  such  former  lease  was  in  fact  given  up  at 
the  time  of  this  lease,  as  was  alleged,  it  would,  he  said,  be  An  answer; 
so  that  if  the  lease  was  fair  in  its  execution  as  to  the  quantum  of  the 
rent  reserved,  he  thought  A  court  of  equity  ought  to  carry  it  into 
execution*  Chief  Justice  de  (xrey  was  of  the  same  opinion.  He  said^ 
that  the  power  was  of  a  mixed  nature,  not  like  a  power  of  jointuring, 
or  power  for  raising  money*  But  this  was  for  the  benefit  of  the 
tenant  for  life  and  the  remaindeivman.  If  executing  the  power  was 
for  the  ben^  of  the  remainder^man,  it  should  receive  a  liberal  construe^ 
tion  ;  but  if  tenant  for  Kfe  invades  the  interest  of  the  remainder-man  tn 
order  to  benefit  his  own  only,  it  should  have  another  construction. 
Lord  Bathurst  being  of  the  same  opinion,  reversed  a  decree  at  the 
Bolls  against  the  lessee,  and  directed  an  issue  to  try  whether  the 
rent  reserved  was  the  best  that  could  be  gotten. 

10.  Now  it  is  from  this  case  that  the  rule  may  be  extracted,  and 
it  seems  to  be  this :  that  where  there  is  no  fraud  on  the  remainder* 

i  man,  as  where  the  former  lease  is  abandoned,  although  not  actually 
surrendered,  or  there  is  merely  a  defect  in  the  mode  of  the  execution 
of  the  power ;  for  example,  only  one  witness  where  two  were  required, 
or  a  seal  be  wanting,  or  the  like ;  in  all  these  cases  if  the  lessee  is  in 
the  nature  of  a  purchaser,  equity  will  relieve  against  the  defective 
execution  of  a  power ;  but  where  the  best  rent  is  not  reserved,  or  a 
fine  is  paid  contrary  to  the  terms  of  the  power,  or  the  lease  substan- 
tially commences  in  futuro,  or  the  interest  of  the  remainder-man  is, 
in  other  respects,  invaded,  as  in  the  cases  of  Temple  v.  Baltinglass^ 
and  Sandhom  v.  Medwin,  before  cited,  there  equity  cannot  relieve  (s) : 
nor  in  these  cases  can  any  line  be  .well  drawn  as  to  the  quantum  of 
excess,  or  defect  in  the  execution  of  the  power.  Therefore  a  lease 
to  commence  the  day  after  the  date  of  the  deed  would  be  equally  bad 
with  a  lease  to  commence  at  fifty  years  £rom  the  date  (I). 

11.  In  a  case  before  Lord  Bedesdale,  a  tenant  for  life,  with  a  power 
pf  leasing,  entered  into  a  contract  to  grant  a  lease,  and  then  died ;  and 
LordBedesdale  enforced  the  perfonnanceof  the  contract  against  the  re-« 
mainder-man.  He  very  properly  considered  it  as  the  case  of  a  defective 
execution  of  a  power,  and  he  was  of  opinion  that  the  power  ought  at 
least  to  be  construed  as  liberally  as  a  power  of  jointuring  (t).  And 
in  a  case  before  Lord  Kenyon,  he  said  that  a  lease  not  being  attested 
conformably  to  the  power  could  not  be  supported  in  a  court  of  law ; 
yet  even  then,  if  granted  for  a  valuable  consideration,  and  merely 

(«)  See  Stratford  v.  Lord  Aldboroagfa,  1  (t)  Shmmoq   p,   Bradstreet,  1  Sch.  I| 

llidgw.  P.  C.  381.  Lef.  53, 


(I)  Ab  to  «cc«M  in  the  ezecntion  of  powen  of  leftsing,  vide  wpra,  eh.  10. 


CH.  11.  8.  3.]  BELIEF  TO  IKVALII)  LEASES:  12  &  13  YICT.  G.  26.  569 

defectiye  in  point  of  form,  a  court  of  equity  would  interfere,  and 
direct  a  proper  lease  to  be  granted  (ti). 

12.  It  has  been  considered  useful  to  retain  this  examination  of  the 
old  law,  which  it  is  still  important  to  know,  but  the  law  is  now 
altered  by  the  12  &  13  Vict  a  26  (x).  This  act  recites  that  through 
mistake  or  inadvertence  on  the  part  of  persons  granting  leases,  and 
through  ifffiorance  on  the  part  of  lessees  of  the  titles  of  persons  from 
whom  leases  are  accepted,  leases  granted  by  persons  having  valid 
powers  of  leasing  are  frequently  invalid  as  against  the  successors  in 
estates  of  such  persons  by  reason  of  the  non-observance  or  (xnission 
of  some  condition  or  restriction,  or  by  reason'  of  some  other  devia- 
tion from  the  terms  of  such  powers.  And  that  leases  granted 
in  the  intended  exercise  of  such  powers  are  sometimes  invalid  as 
against  the  successors  in  estate  of  the  persons  granting  the  same  by 
reason  that  at  the  time  of  granting  the  same,  the  person  granting  the 
lease  could  not  lawfully  grant  such  lease,  although  at  a  subsequent 
time,  and  during  the  continuance  of  his  estate  in  the  hereditaments 
comprised  in  such  lease  he  might  have  granted  the  same  in  the  law- 
frd  exercise  of  such  power. 

13.  The  act  then  provides  (y)  that  where  in  the  intended  exercise 
of  any  such  power  of  leaong  as  aforesaid,  whether  derived  under  an 
Act  of  Parliament  (T)y  or  under  any  instrument  lawfully  creating  such 
power,  a  lease  has  been  or  shall  thereafter  be  granted  which  is  by  rea- 
son of  the  non-observance  or  omission  of  some  condition  or  restric- 
tion, or  by  reason  of  any  other  deviation  from  the  terms  of  such  power, 
invalid  as  against  the  person  entitled,  after  the  determination  of  the 
interest  of  the  person  granting  such  lease,  to  the  reversion,  or  against 
other  the  person  who,  subject  to  any  lease  lawfrilly  granted  under 
such  power  would  have  been  entitled  to  the  hereditaments  comprised 
in  such  lease,  such  lease,  in  case  the  same  have  been  made  hon&fidcy 
and  the  lessee  named  therein,  his  heirs,  executors,  administrators,  or 
assigns  (as  the  case  may  require)  have  entered  thereimder,  shall  be 
considered  in  equity  as  a  contract  for  a  grant  at  the  request  of  the 
lessee,  his  heirs,  executors,  administrators,  or  assigns  (as  the  case  may 
require),  of  a, valid  lease  under  such  power,  to  the  like  purport  or 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as  any  variation 
may  be  necessary  in  order  to  comply  with  the  terms  of  such  power,  and 

(tt)  Doe  V.  Weller,   7  Term  Rep.  47S;      its  operation  until  the  Ist  Jane  I860, 
and  see  Willes,  176,  13  Ves.  676.  (y)  Sect  2,  see  Denny  v.  Bvsteed,  8  If. 

{x)  The  12  dc  IS  Vict  c.  110,  suspended      Ch.  Rep.  49. 


(I)  And  the  Act  includes  corporations  aggregate  or  sole,  sect  1,  but  it  does  not  extend 
to  any  lease  by  an  ecclesiastical  corporation  or  spiritoal  person,  or  to  any  lease  of  the 
possessions  of  any  coUege,  hospital  or  charitable  foundation,  sect.  7,  and  see  iirfra ;  qor 
0oep  \t  ej^tend  to  Scotland,  s.  8.    • 
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aU  persons  who  would  have  been  bound  by  a  lease  kwfuUy  granted 
under  such  power  shall  be  "bound  in  equity  by  such  contract ;  pix>- 
vided  that  no  lessee  under  any  such  invalid  lease  as  aforesaid^  his 
heirs,  executors,  administrators,  or  assigns,  shall  be  entitled  by  virtue 
of  any  such  equitable  contract  as  aforesaid  to  obtain  any  variation 
of  such  lease,  where  the  persons  who  would  have  been  bound  by 
such  contract  are  willing  to  confirm  such  lease  without  variation. 

14.  It  was  considered  that  there  was  a  want  of  mutuality  in  these 
provisions,  and  to  meet  that  objection  it  was  enacted,  before  the 
first  act  came  into  operation,  that  where  during  the  continuance 
of  the  possesmon  taken  under  any  such  invalid  lease  as  in  the  first 
act  mentioned,  the  person  for  the  time  being  entitled  (subject  to 
such  possession  as  aforesaid)  to  the  hereditaments  comprised  in  such 
lease,  or  to  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof,  is  able  to  confirm  such  lease  without  variation,  the  lessee,  hia 
heirs,  executors,  or  administrators  (as  the  case  may  require),  or 
any  person  who  would  have  been  boimd  by  the  lease,  if  the  same 
had  been  valid,  shall,  upon  the  request  of  the  person  so  able  to  con- 
firm the  same,  be  bound  to  accept  a  confirmation  accordingly,  and 
such  confirmation  may  be  by  memorandum  -or  note  in  writing,  signed 
by  the  persons  confirming  and  accepting  respectively,  or  by  some 
other  persons  by  them  respectively  thereunto  lawfully  authorized, 
and  after  confirmation  and  acceptance  of  confirmation,  such  lease 
shall  be  valid,  and  shall  be  deemed  to  have  had  from  the  granting 
thereof  the  same  effect  as  if  the  same  had  been  originally  valid  (z). 

15.  And  it  was  provided  by  the  first  act  that  the  acceptance  of 
rent  under  any  such  invalid  lease  should,  as  against  the  person  so 
accepting  the  same,  be  deemed  a  confirmation  of  such  lease  (a) ;  but 
this  was  deemed  objectionable,  and  was  repealed  by  the  second  act, 
and  it  was  in  lieu  thereof  enacted,  that  where,  upon  or  before  the 
acceptance  of  rent  under  any  such  invalid  lease  as  in  the  first  act 
mentioned,  any  receipt,  memorandum,  or  note  in  writing,  confirm- 
ing such  lease,  is  signed  by  the  person  accepting  such  rent,  or  some 
other  person  by  him  thereunto  lawfully  authorised,  such  acceptance 
shaU,  as  against  the  person  so  accepting  such  rent^  be  deemed  a 
confirmation  of  such  lease  {b), 

16.  And  it  is  further  provided  by  the  first  act,  that  where  a  lease 
granted  in  the  intended  exercise  of  any  such  power  of  leasing  as 
aforesaid  is  invalid  by  reason  that  at  the  time  of  granting  thereof 
the  person  granting  the  same  could  not  lawfully  grant  such  lease, 
but  the  estate  of  such  person  in  the  hereditaments  comprised  in  such 
lease  shall  have  continued  after  the  time  when  such  or  the  like  lease 
might  have  been  granted  by  him  in  the  lawful  exercise  of  such 

(z)  13  &  14  Vict  c  17,  8.  3.  (b)   13  &  14  Vict  c.  17,  b.  3. 

(a;  12  &  13  Vict  c.  26,  «.  a 
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power,  then  and  in  every  such  case  such  lease  shall  take  ^ect  and 
be  as  valid  as  if  the  same  had  been  granted  at  such  last^mentioned 
time,  and  all  the  provisions  therein  contained  shall  apply  to  every  such 
lease  {e). 

17.  And  it  is  also  provided  by  the  same  act,  that  when  a  valid 
power  of  leasing  is  vested  in,  or  may  be  exercised  by,  a  person 
granting  a  lease,  and  such  lease  (by  reason  of  the  determination  of 
tiie  estate  or  interest  of  such  person,  or  otherwise)  cannot  have  effect 
and  continuance  according  to  the  terms  thereof,  independentiy  of 
such  power,  such  lease  shaU,ybr  the  purposes  of  this  act,  be  deemed 
to  be  granted  in  the  intended  exercise  of  such  power,  although  such 
power  be  not  referred  to  in  such  lease  (^. 

18.  The  rights  and  remedies  of  lessees  under  any  covenant  for 
title  or  quiet  enjoyment,  and  the  rights  and  remedies  of  lessors  or 
reversioners  for  breach  of  covenants,  conditions,  or  provisoes  in  the 
leases,  and  on  the  part  of  the  lessees  to  be  observed  and  performed,  are 
saved  (e) ;  and  the  act  is  not  to  extend  to  any  lease  where,  before 
the  act  passed,  the  hereditaments  comprised  in  such  lease  have  been 
surrendered  or  relinquished,  or  recovered  adversely  by  reason  of  the 
invalidity  thereof,  or  tiiere  has  been  any  judgment  or  decree  in  any 
action  or  suit  concerning  the  validity  of  such  lease,  and  is  not 
to  prejudice  or  affect  any  action  or  suit  already  commenced,  and 
then  pending  in  any  court  of  law  or  equity  (/)• 

19.  Under  the  provisions  of  these  important  acts  every  bon&Jide 
lease  under  a  power,  where  tiie  lessee  has  entered  under  it,  which  is 
invalid  as  an  exercise  of  the  power — whatever  is  the  deviation  from 
the  terms  of  the  power  which  occasions  such  invalidity— will  operate  as 
a  binding  contract  at  the  will  of  tiie  lessee,  subject  to  such  variations 
as  may  be  necessary  in  order  to  comply  with  the  terms  of  such 
power.  But  tiie  person  bound  to  give  effect  to  such  a  contract  with 
variations,  may  prevent  the  lessee  from  obtaining  a  new  lease  with 
variations,  if  he  is^  willing  to  confirm  such  lease  without  variations, 
and  he  may  compel  the  lessee  to  accept  a  confirmation  of  tiie  lease 
witiiout  variation.  But  still  tiie  acts  seem  to  bear  hardly  upon  per- 
sons in  remainder,  for  tiiey  must  either  adopt  an  invalid  lease  as  it 
stands,  or  the  lessee  may  compel  tiiem  to  grant  a  valid  lease  witii 
such  variations  as  the  power  may  require,  whereas,  although  they 
may  compel  the  lessee  to  accept  a  confirmation  of  the  lease  as  it 
stands,  they  have  no  means  of  compelling  him  to  accept  a  new 
lease  witii  the  proper  variations ;  and  the  law  was,  in  tiie  first  in- 
stance, rendered  more  oppressive  by  at  once  making  an  accept- 
ance of  rent,  without  any  qualification,  as  against  them  a  confirma- 
tion of  such  invalid  lease,  whatever  might  be  tiie  cause  of  its 

(c)  12  it  13  Vict  0.  36,  8.  4.  (tf)  Id.  Sect  0. 

(d)  id.  Sect.  5.  (/)  Id.  Sect  7. 
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inyalidity;  but  this  objection  was  removed  by  the  later  statute. 
We  have  seen,  that  where  the  lessor  does  not  refer  to  his  power, 
but  his  interest  is  sufficient  to  give  continuance  to  the  lease,  the 
lease  will  operate  as  an  execution  of  the  power.  Now  this  principle 
is  applied  by  the  act  to  a  lease  which  would  be  invalid  under  the 
power,  for  tiie  purpose  of  giving  effect  to  it  as  a  contract,  subject  to 
any  necessary  variation.  This  was  quite  right,  but  the  general  pro- 
visions of  the  act  will  no  doubt  lead  to  considerable  difficulty  in 
their  application  to  the  various  cases  which  will  arise  where  the 
deviation  from  the  power  is  matter  of  substance,  and  not  of  form. 
The  provision  which  gives  validity  to  leases  granted  prematurely 
where  tiie  lessor  lives  until  under  his  power  he  might  lawfully  have 
granted  such  a  lease,  is  to  have  all  the  provisions  in  the  act  applied  to 
it.  This  is  not  very  clearly  expressed,  but  it  seems  to  require  that 
the  lease  should  have  been  granted  bond^fide,  sind  that  there  should 
have  been  an  entry  under  it.  Thus  qualified,  it  is  likely  to  operate 
beneficially.  The  principle  has  already  been  applied  by  equity  to 
the  case  of  jointuring  powers  (ff),  and,  to  some  extent,  to  contracts 
for  leases  under  powers  (A). 


(g)  Supra,  pp.  108, 104. 


(h)  I^fra, 


SECTION  IV. 

OF  EQUITABLE  RELIEF  WHERE   THERE   IS  NO  MERITORIOUS 

CONSIDERATION   IN   THE  APPOINTEE. 


1.  Fraud,  relieved  againgt, 

2.  Stranger  may  be  relieved  where  per* 

tan  interested  teithholdi  tke  deed, 

3.  Or  a  w{fe  ia  prevented  by  her  hue* 

band, 
5,  Or  the  remainder-fnan  He  by  and  per- 
mit expenditure. 


6.  But  fraud  muet  be  proved, 

7.  Surprise,  a  ground  for  relirf, 

g  >  Accident  or  dieability,  qu. 

10.  IHsabiHty  to  eign,  from  the  gout,  not 
aided. 


1 

1.  We  have  hitherto  confined  ourselves  to  the  consideration  of  the 
cases  where  there  is  a  meritorious  consideration  in  the  appointee, 
but  in  some  instances  equity  will  relieve  the  appointee  against  the 
defective  execution,  although  he  is  a  mere  stranger.  This  is  gene« 
raUy  on  the  ground  of  fraud. 

2.  Thus,  where  the  person  interested  in  the  non-execution  of  the 
power  has  the  deed  creating  the  power  in  his  custody,  and  the 
donee  of  the  power  wishing  to  execute  it  sends  for  the  deed,  which 
the  party  refuses  to  deliver,  wd  thereupon  the  donee  does  an  aot 
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with  an  intent  to  execute  the  power,  eqnity  will  uphold  the  execu- 
tion, although  defective,  by  reason  of  the  fraud  in  the  person  who 
Was  to  have  the  benefit  of  the  original  settlement  (a).  But  a  donee 
of  a  power  cannot  be  liberated  from  its  restraints,  although  he  bond 
fide  means  to  execute  the  power,  merely  because  he  cannot  at  a  given 
moment  ascertain  what  those  restraints  are,  and  death  or  accident 
prevented  his  compliance.  Therefore  the  mere  refusal  or  neglect  of 
an  attorney  with  whom  a  deed  containing  a  power  has  been  de- 
posited to  deliver  it  to  the  donee  of  the  power,  in  the  absence  of 
fraud,  is  no  ground  for  relief  against  informality  (ft). 

3.  Equity  would  extend  the  relief  to  a  case  where  a  wife  having 
a  power  of  revocation  over  an  estate  vested  in  her  husband  is 
desirous  to  exercise  it,  but  the  husband  hinders  anybody  from 
coming  to  her,  or  prevents  the  execution,  or  obstructs  the  ingrossing 
of  the  deed  of  revocation  (c)  (I). 

4.  In  a  case  before  Lord  Eldon  he  refused  an  injunction  against  the 
husband  of  a  woman  having  a  power  of  appointment  to  restrain  him 
from  preventing  reasonable  access  to  her  for  the  purpose  of  obtaining 
her  execution  of  a  deed  to  the  effect  of  a  will  she  had  already  executed, 
and  which  it  was  apprehended  her  husband  would  compel  her  to 
revoke.  Lord  Eldon  relied  upon  the  deed  not  having  been  drawn  by 
her  instructions ;  but  he  doubted  whether  he  should  interfere  if  that 
were  certain.  There  had  been  many  cases  where  persons  had  been 
prevented  from  executing  an  instrument^  and  the  Court  had  considered 
and  treated  it  as  if  it  had  been  executed;  but  here,  suppose  the  lady 
should  die  without  executing  the  deed,  would  it  be  possible,  he 
asked,  for  the  Court  to  consider  it  done,  when  it  did  not  appear  that 
she  gave  instructions  for  it(c/)  ? 

5.  On  the  ground  of  fraud  also  it  has  been  decided,  that  although 
a  power  be  defectively  executed,  and  the  Court  cannot  relieve  the 
appointee,  yet  if  the  remainder-man,  with  notice  of  the  defect,  has 
lain  by  a  considerable  time,  and  suffered  the  appointee  to  expend 


(a)  See  8  Cha.  Ca.  67,  88,  84.  89.  93. 
108. 12S ;  Ward  v.  fiooth,  8  Cha.  Ca.  69, 
dted;  and  see  Fart.  888;  Bnekell  v, 
Blenkhom,  6  Hare,  181 ;  Weat  v.  Raj,  1 
Kay,  88& 

(A)  BackeU  v.  Blenkharii,  6  Hare,  131. 

(c)  Plggot  o.  Penriee,  Com.  260;  Free. 
Cha.  471;  Vane  v.  Fletcher,  1  P.  Wms. 
35^  ;  LHttrell  o.  Ohnliie,  1 1  Vee.  688^  cited ; 
andSegravev.  Kirwan,  1  Beat.  167;  Bulkley 
«.  Wilford,  S  Cla.  &  Fin.  103 ;   Nanney  v. 


WilliaiiiB,   119  Bear.  46d,  In   which  case 
Bnlkley  v.  Wilford  waa  not  dted. 

{df)  Middleton  v.  Middleton,  1  Jac.  & 
Walk.  94.  But  the  eyidence  was  clear  that 
she  stated  that  the  deed  was  the  result  of 
her  histructioDS ;  that  It  was  done  hy  her 
desire,  and  she  wished  to  sigpi  it,  and  should 
not  die  happy  if  she  did  not  sign  It ;  Lord 
Eldon  was  afraid  of  exercising  such  a  Juris- 
diction. 


(1)  See  Wade  v.  Hopklnson,  19  Beav«  613,  for  the  efiect  of  a  fraudulent  appointment 
by  husband  and  wiiSe,  where  the  husband  was  to  forfeit  his  interest  If  he  prevented  or 
attempted  to  prereat  his  wile  from  ezerdaing  her  powers ;   and  q%u  and  consider  the 
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money  on  the  estate,  and  acquieaced  in  his  title>  equity  will  compel 
him  to  make  good  the  defect  (e). 

6.  But  fraud  being  a  thing  odiouB,  and  never  to  be  intended  or 
presumed,  must  be  strictly  proved  (/).  Therefore  in  a  case  where 
a  wife  having  a  power  of  revocation  over  an  estate  vested  in  her 
husband,  sent  instructions  to  a  solicitor  to  prepare  a  deed  of  revoca- 
tion, and  the  solicitor,  who  was  a  friend  of  the  husband's,  communi- 
cated the  instructions  to  him,  although  he  was  desired  to  keep  th^n 
secret,  and  delayed  perfecting  the  deed  so  long  that  the  wife  died  be- 
fore it  was  executed,  the  Court  censured  the  solicitor  for  his  conduct, 
but  denied  relief  to  the  intended  appointee,  because  no  fraud  was 
proved  in  the  husband  himself  (^). 

7.  Under  this  head  of  fraud  we  may  rank  surprise ;  for  to  enable 
equity  to  relieve,  the  surprise  must  be  such  as  is  intended  and 
accompanied  with  fraud  and  circumvention  (A). 

8.  So  it  is  said  tiiat  a  court  of  equity  may  relieve  in  the  cases  of 
accident  or  disability.  Thus,  in  the  Earl  of  Bath's  case  (t),  where 
to  the  execution  of  the  power  six  witnesses  were  required,  and  three 
of  them  were  to  be  peers,  the  Duke  of  Albemarle,  the  donee  of  the 
power,  afterwards  went  over  to  Jamaica,  and  it  was  said  by  Mr. 
Baron  Powell,  tiiat  in  case  the  Duke  had  taken  the  deed  over  with 
him  to  Jamaica,  and  there  had  had  an  intention  to  revoke  it,  and  had 
gone  as  far  as  he  could  to  do  it,  had  made  his  will,  and  had  six  wit- 
nesses to  it,  he  believed  it  would  be  a  good  revocation  in  equity, 
though  none  of  the  witnesses  were  peers,  because  of  the  disability 
he  would  be  under  to  have  such  witnesses  (A).  Chief  Justice  Treby, 
and  the  Lord  Keeper,  appear  to  have  entertained  the  same  senti- 
ments (/) ;  and  in  a  modem  case  Lord  Mansfield  expressed  himself 
of  the  same  opinion  (nt).  Chief  Justice  Treby,  in  the  Earl  of  Bath's 
case,  said  that  the  accident  or  impossibility  of  complying  with  the 
circumstances  was  another  ground  of  relief  in  equity,  when  the 
donee  hatii  a  plain  intention  to  do  it ;  but  then  he  must  do'  all  that 
he  can,  as  the  case  of  a  man's  being  obliged  to  pay  or  tender  money 
at  such  a  place,  and  he  falls  sick,  or  lame,  or  bedridden,  that  he 
cannot  go  thither,  and  it  is  tendered  by  another  by  his  order,  or  at 
another  place,  tiiis  being  an  act  of  God,  he  thought  it  would  be  a  good 
performance  of  the  condition  (n).  And  Chief  Justice  Holt  considered 
accident  a  good  ground  of  relief  (<?),  as  where  the  party  was  prevented 
by  sickness. 

(e)  StOes  o.  Cowper,  8  Atk.  693 ;  Shannon  (<)  3  Cba.  Ca.  6S. 

V.  Bradstreety  1  Rep.  temp.  Red.  62 ;  and  ik)  Ibid. 

■ee  Anon.  Bunb.  63 ;  Stratford  v.  Lord  Aid-  (0  l^i<^  Oa  li6. 

borough,  1  Ridgw.  P.  C.  281.  («)  Cowp.  967 ;  and  lee  Piggot  v.  Pen- 

(/)  3  Cha  Ca.  85, 114.  rice,  Com.  866. 

Ig)  Piggot  o.  Penriee,  Com.  850;  Pree.  (n)  3  Cha.  Ca.  89. 

Cha.  471.  (o)  Ibid,  106, 109. 

(A)  3  Cha.  Ca.  114, 116. 
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9*  Upon  none  of  these  points  has  there  been  any  decision ;  and 
perhaps  many  of  the  dicta  did  not  mean  to  pnt  the  case  higher  than 
a  defective  appointment ;  although  excusing  the  defect  on  account 
of  the  accident  or  disability,  as  in  the  case  of  Parker  v,  Parker, 
where  a  man  having  power  to  charge  lands  for  younger  children,  by 
a  writing  under  his  hand,  attested  by  three  witnesses,  did,  in  fear  of 
sudden  death,  and  being  absent  from  home,  by  a  paper,  attested  by 
two  witnesses,  charge  his  estate  for  his  children,  and  this  defect  was 
supplied,  because  occasiofied  by  his  being  absent  from  homey  and  so  not 
being  able  to  have  a  sight  of  the  deed  where  this  power  wets  contained  (/?). 
And  yet  it  would  have  been  equally  aided  had  he  been  in  perfect 
health,  quietly  at  home  in  his  study,  with  the  deed  open  before  him. 

10.  There  is  a  case  in  which  a  deed  executed  under  a  power  was 
held  to  be  badly  executed  for  want  of  a  signature  (which  was  required 
by  the  power),  although  the  donee  could  not  write  by  reason  of  the  gout 
in  his  hand{q).  And  notwithstanding  the  authority  of  the  great 
personages  by  whom  the  foregoing  dicta  were  pronounced,  it  may 
be  doubted  whether  equity  ought  to  relieve  on  the  mere  ground  of 
accident  or  disability  (r).  How  can  it  be  ascertained  that  in  the 
cases  supposed  the  parties  had  not  the  sickness  of  the  donee  of  the 
power,  or  his  absence  abroad,  in  their  contemplation  ?  These  are 
circumstances  of  ordinary  occurrence :  from  sickness  few  are  exempt : 
and  it  might  have  been  intended,  that  during  the  party's  absence 
from  his  friends,  or  whilst  his  mind  was  enfeebled  by  illness,  the 
power  should  not  be  executed. 

(p)  10  Mod.  407.  Hare,  181 ;  West  v.  Bay,  1  Kay  385. 

{q)  See  Bloekville  v.  Asoott,  3  Eq.  Ca.  (r)  See  Bnckell  «.  BleokhoTD,  6  Hare, 

Abr.  069,  n.  {jb)  i  Bvckell  «.  Blenkbom,  6      181,  n^ra,  pi.  3. 


SECTION    V. 

OF   ELECTION  AND   SATISFACTION. 


1.  suction :  forfeiture   not   comperua^ 

tion, 

2.  Cor^fined  to  equity. 

3.  Applies   to   all  persona  and  all  inr 

terests, 

4.  Copyholds  J  freeholds :  deeds,  wills. 

5.  Conditions  nt^  a  COM  of  election. 

6.  Eleetion  against  heir f  although  he  talto 

by  descent, 

8.  Election  by  parent  will  not  bind  his 

children. 

9.  Election  although  donor  supposed  he 

had  power. 


10.  Election  raised  upon  appointment  to  a 

party  not  entitled. 

11.  Or   an  appointment  to  one  of  tufo 

parties  entitled. 

13.  Or   where    the    donee   delegates    his 

power. 
18.  But  noty  if  no  other  fund. 

14.  Intention  mMSt  appear  on  the  tnstrt^. 

ment, 

15.  Although  there  is  a  declaration  that 

election  shall  be  raised;  power  of 
leasing  as  against  dower, 

16.  Bobinson  y,  Hardcastle. 
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17.  N0  eUetian  token  by  comtruetian  ptW' 
ties  entitled  to  taJke  abeo2utely. 

ISJy^Operation  qf  valid  appainimeiU  with 

20./    superadded  direetitnu 

3d.  No  election  against  legatee  as  to  real 
estate,  if  devisor  an  ittfant. 

23.  Or  wiU  not  duly  attested,  unless  in  the 
case  qfan  express  condition. 


26.  Thelhtsson  ▼.   Woodford :  eftmr  jncr- 
chased  estates  :  1  Vict,  c.  26. 

26.  No  election  untU  funds  cleared, 

27.  Party  bound  by  acquiescence, 

29*  Court  elects  fbr  istfants  and  marrisd 

women, 
90.  Consequences  qf  election, 
8*2.  Satirfaction. 


1.  The  doctrine  of  election  fumiBhea  another  principle  in  favour 
of  the  defective  execution  of  a  power,  although  there  is  no  merito- 
rious consideration  in  the  appointee.  The  foundation  of  election  is 
that  no  one  shall  claim  under  and  in  opposition  to  the  same  instru- 
ments When  a  man  claims  under  a  deed,  he  must  claim  under  the 
whole  deed  together ;  he  cannot  take  one  clause,  and  desire  the  Court 
to  shut  its  eyes  against  the  rest  (a).  There  is  a  tacit  condition 
annexed  to  all  provisions  of  this  nature,  that  the  person  taking  do 
not  disturb  the  disposition  which  his  benefactor  has  made  {b) ;  and 
therefore  the  true  rule,  following  up  the  principle,  should  b6  for- 
feiture to  the  disappointed  devisee,  and  not  merely  compensation. 
In  many  cases  compensation  could  not  be  made,  as  in  the  instance 
of  a  field  belonging  to  the  adverse  claimant  given  to  a  devisee,  be- 
cause it  is  in  front  of  his  house ;  could  compensation  in  that  case  be 
made  witii  reference  to  the  power  in  the  owner  of  the  land  to  render 
the  house  not  fit  for  habitation?  If  compensation  be  the  rule,  there 
are  but  few  cases  in  which  the  testator's  intention  wiU  be  effected. 
If  the  value  of  the  property  given  to  the  party  who  is  put  to  his  elec- 
tion be  less  than  the  value  of  his  property  given  to  a  third  person, 
or  only  equal  to  it,  the  party  would  in  ordinary  cases  elect  to  take 
against  the  wilL  If  the  property  even  be  greater,  the  party  having 
a  right  to  elect  would  of  course,  in  every  case  where  he  was  desirous 
to  retain  his  own  property,  or  to  disappoint  the  intention  of  the 
testator,  or  the  hopes  of  his  devisee,  elect  to  take  against  the  will, 
and  pay  a  compensation  to  the  disappointed  devisee  out  of  the  tes- 
tator^s  own  property,  which  he  (the  party  electing)  takes  under  the 
wilL  This  clearly  is  not  effectuating  the  testator's  intention,  for  he 
did  not  intend  that  the  disappointed  devisee  should  have  the  value 
of  the  subject  of  the  gift  paid  to  him ;  his  meaning  was  to  vest  in 
the  party  the  property  devised  to  him ;  and  to  secure  the  acquies- 
cence of  the  person  reaUy  entitied  to  such  property,  he  makes  another 
provision  for  him.  K  forfeiture  in  favour  of  the  disappointed  devisee 
be  the  rule,  the  testator's  intention  will  in  most  cases  be  fulfilled ; 
and  if  the  intention  be  not  effectuated,  at  least  the  testator  will  not 
have  made  a  provision  contrary  to  his  intention  for  a, party  who 
elects  to  disappoint  his  will ;  and  the  disappointed  devisee  will  take 

(a)  Spread  o.  Morgan,  0  Ir.  Ck.  Rep.  548^        (b)  Streatfield  v<  Streatdeld,  Vor,  176. 
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that  provision  which  the  testator  thought  would  be  a  sufficient  in*- 
ducement  to  the  party  electing  to  acquiesce  in  the  dispositions  made 
by  the  will  (c). 

2«  The  doctrine  is  confined  to  courts  of  equity  {d\  although  it 
was  once  treated  as  a  fit  subject  for  legal  jurisdiction  {e). 

3.  It  applies  even  to  interests  of  persons  under  disabilities,  as 
infants  and  married  women ;  nor  is  it  material  whether  the  interests 
are  immediate,  remote,  contingent,  of  value,  or  not  of  value  (/). 

4.  And  the  rule  applies  as  well  to  copyhold  as  to  freehold 
estates  (^),  and  to  deeds  as  well  as  to  wills  (A). 

5.  But  we  must  be  careful  to  distinguish  cases  of  express  condi- 
tions, which  clearly  are  not  cases  of  election. 

6.  It  is  well  established,  that  an  heir  shall  be  put  to  his  election 
where  the  estate  is  devised  to  him,  although  by  the  rule  of  law  the 
devise  is  inoperative,  and  he  takes  by  descent ;  as,  if  a  man  being 
seised  of  some  lands  in  tail,  and  also  of  others  in  fee,  devise  the 
intailed  lands  to  his  youngest  son,  and  the  fee-simple  estate  to  his 
eldest,  who  is  issue  in  tail ;  the  devise  to  the  eldest  is  void,  and 
he  takes  by  descent,  yet  nevertheless  he  shall  be  put  to  his  elec- 
tion (t)  (I).  So  where  he  and  other  co-devisees  elect  to  take  against 
the  wUl,  the  whole  goes  to  the  disappointed  devisees  (A).  In  the 
discussion  of  Thellusson  v.  Woodford,  Sir  Samuel  Bomilly  put  it  as 
a  doubtful  point,  whether  the  heir  must  elect  where  a  legacy  was 
given  to  him,  and  an  estate  to  a  stranger,  and  after  the  will  a 
recovery  was  suffered  by  the  testator,  whereby  the  will  was  revoked, 
and  the  estate  descended  to  the  heir,  and  he  thought  that  the  heir 
could  not  be  put  to  his  election ;  but  Alexander,  who  was  on  the 
other  side,  thought  it  was  a  case  of  election,  as  was,  he  said,  every 
case  in  which  you  can  look  at  the  will.  The  point,  however,  seemed 
very  doubtful,  for  notwithstanding  that  the  testator  intended  tlie 
estate  to  go  to  the  devisee,  yet  the  toill  being  revoked  as  to  the  devise. 


(c)  But  see  n.  to  1  Swanst.  433 ;  llbbits 
o.  TIbbits,  10  Ves.  656 ;  Jac.  317  ;  and  see 
Greenwood  v.  Penny,  13  Beav.  408.  Schro- 
der V.  Schroder,  1  Kay  582,  and  the  answer 
to  the  qaestions. 

{d)  Robifison  v,  Hardcastle,  8  Bro.  C  C 

(e)  Fint  point  in  Doe  v.  Lord  George 
CavendiBby  4  Term  Rep.  743,  n. ;  but,  as 
Lord  Mansfield  said,  the  ground  struck 
him  in  considering  the  case,  which  the  par" 
ties  had  not  thought  of  or  adapted  the  case 
to. 

(J)  8  Ves.  jun.  660,  606,  607 ;  3  Ves. 
385;  Ardesoife  v.  Bennet,  8  Biclc.  463. 


{g)  Bumbold  v.  Rumbold,  Wilson  v. 
Mount,  3  Ves.  65, 101 ;  Pettfward  v.  Prea- 
cot,  7  Ves.  641. 

{h)  Moore  v.  Butler,  8  Scho.^  Lef.  840; 
Green  v.  Green,  8  Mer.  86;  Dillon  v. 
Parker,  1  Swaost  359  ;  Jac  506. 

({}  Noys  o.  Mordaunt,  8  Vem.  681 ; 
Anon.  Glib.  £q.  Rep.  16;  Welby  v.  Welby, 
8  Ves.  &  Bea.  187  ;  Wintour  v,  Clifton,  81 
Beav.  447  ;  see  Rich  v.  Cockell,  9  fVes. 
369;  and  see  White  v.  White,  3  Dick.  688; 
Reg.  Lib.  B.  1776,  fol.  650-666;  Schroder 
V,  Schroder,  1  Kay  678. 

(A)  Qretton  p.  Maward,  1  Swanst.  409. 


(I)  But  now  by  the  3  ft  4  WUl.  4,  c  106,  s.  3,  the  heir  would  take  as  devisee. 

O  O 
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although  by  construction  of  law,  there  seemed  to  be  no  equity 
attaching  on  the  conscience  of  the  heir.  Independentlj  of  the 
question  of  election,  equity  could  not  relieve  the  devisee  against 
the  revocation  of  tiie  wilL  As  a  general  rule,  a  legatee  under  a 
will  may  accept  one  legacy  and  reject  anotiier,  altiiough  by  the 
rejection  he  throws  a  charge  on  the  testator's  assets,  to  which,  if  he 
had  accepted  botii  gifts,  he  would  have  himself  been  liable ;  it  is  not 
a  case  of  election  (/). 

7.  Even  where  a  devisee,  by  tiie  effect  of  an  election  by  another 
devisee  to  take  against  the  will,  himself  takes  an  interest  not  in- 
tended for  him  by  the  testator,  but  which  in  part  makes  good  the 
provision  for  him,  he  may  stiU  insist,  against  the  party  electing,  to  a 
satisfaction  for  the  disappointment,  pro  tanto,  of  the  devise  contained 
in  tiie  will  (m). 

8.  Where  interests  are  given  to  a  person,  and  to  his  children  after 
him,  the  claim  of  the  parent  in  opposition  to  tiie  will  will  not  bind 
the  children,  who  may  elect  for  themselves  (n).  In  one  case  it  seems 
to  have  been  tiiought  that  an  election  could  not  be  raised  upon  an 
estate  settied  with  several  limitations,  on  account  of  tiie  confusion 
which  would  ensue :  tiie  devise  would  sometimes  be  good,  at  otiier 
times  not,  as  tiie  devisee  in  remainder  submitted  to  the  will  or 
not  {o);  but  tiiis  objection  is  not  now  attended  to. 

9.  At  one  period  it  was  holden,  tiiat  where  a  person  supposes  he 
has  lawful  power  to  dispose  of  an  interest,  and  tiiis  appears  on  tiie 
face  of.  tiie  will,  it  is  not  a  case  of  election,  as  it  could  not  be  proved 
that  he  meant  to  dispose  of  the  estate  if  he  had  known  he  had  no 
power  to  dispose  of  it(/?).  This  construction  has,  however,  been 
very  properly  over-ruled  (y),  upon  the  ground  of  tiie  danger  of 
speculating  upon  what  tiie  testator  would  have  done  had  he  known 
tiie  fact ;  but  where  he  expressly  makes  tiie  appointment,  in  case  he 
has  power  to  do  so,  no  case  of  election  arises  (r). 

10.  It  follows,  from  these  principles,  that  where  a  man  having  a 
power  to  appoint  to  ^  a  fund,  which  in  default  of  appointment,  is 
given  to  B^  exercises  the  power  in  favour  of  C,  and  gives  otiier 
benefits  to  jB,  altiiough  the  execution  is  merely  void  (I),  yet  if  B 

(0  Wamn  o.  Radftll,  1  John.  &  Hem.  (q)  WUsOer  o.   Webster,  8  Ves.  jim. 

1-  907;  and  see  Wright  v.  Bntter,  S  Vei. 

(m)  Gretton  v.  Haward,  1  Swanst  409.  jnn.  673 ;  Ratter  v.  M'Lean,  4  Ves.  631 ; 

(ft)  Ward  V.  Baugh,  4  Ve^.  683 ;   see  and  see  Doe  v.  Lonl  Geoige  Cavendish,  4 

Long  o.  Long,  6  Ves.  445.  Term  Rep.  741,  note ;  Schroder  v.  Schroder, 

(o)  Forrester  v.  Cotton,  Ambl.  3SS.  1  Kay  678. 

(p)  CnU  V.  Showell,  AmbL  787 ;  Wood.  (r)  Church  v.  Kemble,  6  Sim.  68& 
Apj*. 


(I)  This  perhaps  cannot  properly  be  called  a  defective  execution  of  the  power,  becanse 
C  was  not  the  object  of  the  power,  bnt  it  uSectB  the  remainder  so  as  to  put  the  party 
entiUed  to  it  to  his  election. 
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will  accept  the  gifts  to  him^  he  must  convey  the  estate  to  C  according 
to  the  appointment  (5). 

11.  So  where  a  power  is  to  appoint  to  two,  and  he  appoints 
to  one  only,  and  gives  a  legacy  to  the  other,  that  is  a  case  of 
election  (t), 

12.  Again,  where  a  father  authorized  his  wife  to  execute  a  power 
vested  in  himself,  and  gave  the  objects  of  the  power  other  benefits, 
although  the  father  could  not  delegate  the  power,  yet  it  was  held 
that  any  who  would  defeat  what  the  mother  had  done,  by  what 
was  in  truth  no  power,  should  have  no  benefit  under  the  father's 
will  («). 

13.  But  where  there  is  no  other  fund  than  that  appointed,  the 
doctrine  of  election,  which  depends  upon  compensation,  cannot 
apply ;  as  where,  under  a  power  to  appoint  to  children,  the  father 
appoints  it  improperly,  any  child  entitled  in  default  of  appointment 
may  set  it  aside,  although  a  specific  part  is  appointed  to  him,  for  the 
doctrine  of  election  can  never  be  applied  but  where,  if  an  election 
is  made  contrary  to  the  instrument,  the  interest  that  would  pass  by 
it  can  be  lidd  hold  of  to  compensate  for  what  is  taken  away ;  therefore 
in  all  cases  there  must  be  some  free  disposable  property  given  to  the 
person,  which  can  be  made  a  compensation  for  what  the  testator 
takes  away  (or).  So  where  a  testator  had  two  distinct  exclusive 
powers,  one  over  real  estate  in  favour  of  his  children  and  grand- 
children, and  the  other  over  personal  estate  in  favour  of  his  children 
only,  and  he  appointed  the  real  estate  to  some  of  his  children,  and 
the  personal  property  to  some  of  his  children,  and  a  grandchild,  it 
was  held  that  a  case  of  election  was  not  raised  in  favour  of  the 
grandchild  (y  )• 

14.  To  raise  a  question  of  election,  a  clear  intention  to  pass  the 
particular  estate  must  appear  (z),  and  it  must  appear  upon  the  face 
of  the  instrument ;  it  cannot  be  compelled  from  anything  dehors  (a). 
But  still  extrinsic  evidence  has  been  allowed  to  show  what  the 
testator  considered  as  his  estate,  and  consequently  to  determine 


(9)  Whistler  v,  Webster,  2  Ves.  jun. 
867 ;  £x  parte  Bernard,  6  Jr.  Ch.  Rep. 
183. 

{t)  Wollen  V.  Tanner,  6  Yes.  81S ;  see 
Vase  V.  Lord  Bungannon,  8  Scho.  &  Lef. 
lis ;  see  Beere  v.  Preader^t,  1  Hay  & 
Jon.  384 ;  and  qu,  whether  all  the  children 
were  not  hoand  to  elect. 

(«)  See  1  Ves.  869,  Ingram  «.  Ingram, 
cited  ;  not  reported  as  to  this  point,  8  Atk. 
88. 

(x)  Bristow  V.  Warde,  8  Ves.  jnn.  336. 

(y)  In  re  FowIer*s  trust,  37  Bea.  362. 

Iz)  Dashwood  ».   Peyton,   18  Ves.  27; 


see  1  Bro.  C.  C.  408. 

(a)  Stratton  v.  Best,  1  Ves.  Jan.  285 ; 
Finch  V.  Finch,  ib.  635 ;  see  Jndd  v.  Pratt, 
13  Ves.  168;  Dummer  v.  Pitcher,  2  M7I. 
ft  Kee.  262;  Cooke  v.  Briscoe,  I  Dm.  8c 
Walsii,  596 ;  Lord  Rancllff  v.  Lady  Parkyns, 
6  Dow.  160;  Sngd.  H.  of  L.  Cas.  449; 
Wintour  V.  Clifton,  21  Beav.  447 ;  Dillon  v 
Parker,  1  Swanst.  359;  Jac.  505,  7  Blighj 
N.  S.,  325,  1  Cla.  ft  Fin.  303,  Sugvi.  H.  of 
L.  Cas.  450 ;  Stephens  v.  Stephens,  3  Drew. 
697;  1  De  Gex  ft  Jo.  62 ;  Anderson  v.  Ab- 
bott, 23  Bea.  457. 
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what  passed  under  a  general  devise  so  as  to  put  a  party  to  his 
election  (b). 

15.  A  power  of  leasing  the  land  not  given  to  the  widow  may,  it 
seems,  raise  a  case  of  election  (c)  (I).  Even  where  the  party  doing  the 
act  declares  that  every  person  taking  under  his  will  shall  be  bound 
by  the  doctrine  of  election  to  give  effect  to  every  disposition  con- 
tained in  it,  yet  the  question  must  first  be  decided  whether  the 
estate  belonging  to  any  devisee  was  intended  to  be  disposed  of  by 
the  will  (rf). 

16.  In  Bobinson  v,  Hardcastle  (0)  the  power  was  to  the  father  to 
appoint  to  such  of  his  children  as  he  thought  proper,  and  in  default 
of  appointment,  the  estate  was  limited  to  the  sons  successively  in 
tail,  with  remainder,  subject  to  portions  for  daughters,  to  the  father 
in  tail,  remainder  to  the  father  in  fee.  The  father  by  his  will 
charged  the  estate  with  life  annuities  to  two  of  his  four  daughters, 
and,  so  charged,  devised  it  to  his  only  son  for  life,  with  remainder  to 
his  issue  in  strict  settlement,  with  remainder  as  to  separate  portions 
of  the  estate  to  his  two  other  daughters  in  fee,  and  gave  his  personal 
estate  to  his  son.  It  was  held  that  the  appointments  to  the  grand- 
children and  the  remainders  over  to  the  two  daughters  were  void. 
The  son,  as  tenant  in  tail  under  the  settlement,  suffered  a  recovery 
and  devised  away  the  estate.  Upon  inquiry,  it  appeared  that  the 
personal  property  taken  under  the  will  was  trifling.  Lord  Thurlow, 
upon  the  question  of  election,  said,  if  the  amount,  made  it  worth 
arguing,  he  was  against  them  on  this  point ;  he  did  not  think  this 
case  was  within  the  rule.  The  reason  was,  that  he  took  this  to  be 
an  appointment  that  was  [not}  disappointed.  It  was  a  good  appoint- 
ment with  respect  to  the  annuities,  and  being  an  appointment  to  one 

(b)  See  Pnlteney  v.  Darlington,  1  Bro.  (e)  Hall  v.  Hfll,  1   Dm.    &  War.  94; 

C.  C.  223;  Pole  v.  Lord  Somers,  Drnoe  v.  Pepper  v.  Dixon,  17  Sim.  800;  Parker  «. 

Deniaon,  6  Ves.  309.385  fWrlglit  9.  Ratter,  Sowerby,  4  De  Gex,   Mac.  &  Gor.  321; 

2  Ves.  Jan.  673 ;  Ratter  v.  M'Lean,  4  Ves.  GoodfeUow  v.  Qoodfdlow,  18  Beav.  356. 

531 ;  Monck  v.  Lord  Monck,  1  Ball&Beatty,  (d)  See  Trollope  v.  Linton,  1  Sim.  &  Stn. 

298;  bat  see  Forreater  v.  CottOD,  Ambl.  477. 

389.  (e)  2  Bro.  C.  C.  22, 344. 

(I)  It  baa  been  suppoaod  diat  the  Chancellor  in  deciding  Hall  v,  IliU,  held  that  whaa 
the  wife  is  entitled  under  the  will  to  what  woald  be  more  than  her  dower,  it  is  a  strong 
indication  of  intention  that  she  should  not  have  the  benefit  of  that  and  her  dower  also 
(Bending  v.  Bending,  3  Kay.  &  John.  266),  and  on  the  other  hand  it  is  said  that  he  did 
not  decide  that  a  power  of  leasing  the  whole  property  giyen  to  a  third  person  would 
exelnde  the  right  tu  dower  (Warburton  v.  Warburton,  2  Sma.  &  Gt£  167).  Bat  the 
judgment  seems  to  show  that  the  CSiancellor  decided  the  case  from  a  Aill  consideration  of 
the  difi^rent  provisions  lo  the  will  (1  Dm.  &  War.  105).  He  showed  that  the  power  of 
leaafaig  oonld  not  be  ez«rclsed  if  the  right  to  dower  were  allowed.  If,  therrfore,  he  added 
he  tras  boand  to  spell  out  the  intention,  he  thought,  looking  at  the  whole  fhune  of  the  will, 
and  its  seYerai  proyisions,  that  the  testator  meant  to  provide  for  his  wife,  and  that  she 
was  to  have  nothing  but  what  he  gave  to  her  by  the  will.  He  seems  to  have  relied  ajpon 
the  whole  of  the  will,  but  to  have  rested  his  decision  on  the  power  of  leasing. 
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purpose^  he  could  not  construe  it  a  disappointed  deyise  as  to  another. 
It  was  not  the  case  where  one  person  devising  to  A  and  B^  and  B 
defeating  the  devise  to  Ay  is  obliged  to  make  satisfaction.  If  this 
opinion  can  be  maintained^  it  will  foUow  that  where  a  person 
exercising  a  power  creates  some  interests  warranted  by  the  power 
and  others  not,  although  he  makes  other  provisions  for  the  person 
who  takes  in  default  of  appointment,  yet  it  is  not  a  case  of  election 
because  the  whole  disposition  of  the  settled  estate  is  not  inoperative. 
But  this  can  hardly  be  supported.  The  testator  intended  the  whole 
of  his  disposition  to  take  effect,  and  not  simply  the  life  annuities  to 
two  of  the  daughters ;  and  his  son,  the  legatee  of  his  own  property, 
had  the  means  of  giving  full  effect  to  every  jjart  of  his  father^s  dis- 
position. The  son  took  at  once  under  and  in  opposition  to  his  father's 
will,  which  contradicts  the  rule  (f). 

17.  Where  an  appointment  is  made  to  the  objects  of  the  power, 
for  example,  to  children,  absolutely,  with  a  superadded  direction,  as 
far  as  the  donee  can  lawfully  or  equitably^  that  the  shares  shall  be  for 
the  children  for  life,  and  after  their  deaths  for  their  children,  the 
trusts  for  the  grandchildren  are  void,  but  no  case  of  election  is 
raised  (ff), 

18.  But  this  doctrine  as  to  the  invalidity  of  the  superadded  direc- 
tions has,  as  we  have  already  seen,  been  extended  to  cases  where 
there  were  no  such  words  as  ^'  as  far  as  the  donee  can  lawfully  or 
equitably,**  which  are  to  be  found  in  Carver  v.  Bowles  (A).  As 
regards  the  question  of  election  in  such  cases,  in  the  case  of  Blacket 
V.  Lamb  (J)  before  referred  to,  a  testator  first  gave  benefits  to  his 
children  out  of  his  own  property,  and  then  reciting  a  settlement 
under  which  he  had  an  exclusive  power  of  appointing  to  his  children 
he  appointed  the  fund  subject  to  the  power  amongst  his  six  children 
equally,  and  he  added  an  especial  request  that  each  of  his  children 
would  not  spend  their  shares,  but  leave  them  for  the  benefit  of  their 
respective  children,  and  if  any  of  them  should  have  no  children  then 
to  leave  the  same  to  go  in  the  same  way  as  his  general  estate.  The 
Master  of  the  Rolls  held  that  a  case  of  election  was  not  raised,  for 
the  words  of  request  did  not  amount  to  a  direct  appointment  in 
favour  of  the  grandchildren.  If  they  did  amount  to  such  an  appoint- 
ment there  was  not,  he  thought,  any  doubt  but  that  a  case  of  elec- 
tion was  raised.  But  the  words  were  to  be  treated  as  a  condition  or 
something  extraneous  to  the  appointment  superadded  to  it.  The 
learned  judge  relied  upon  the  decision  in  Carver  r.  Bowles;  he 
thought  that  the  words  would  have  created  a  trust  over  property. 

(/)  See  8  Jr.  Cha.  Rep.  33.  (h)  Suproy  p.  617. 

{g)  Carver  v.  Bowleg,  8  Robs.  &  Myl.  (i)  14  Beav.  482;  see  Langslow  r.  Lang- 

301 ;  tiee  3  Ir.  Cha.  Rep.  32 ;  Woolridge      liow,  21  Beav.  652. 
r.  Woolridge,  1  John.  03. 
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"  a 

But  tliiB,  as  regards  the  power^  was  a  condition  inconsistent  with  the 
power,  and  was  simply  void. 

19.  In  a  later  case  in  Ireland  (A),  where  a  father  under  a  power  to 
appoint  to  his  children,  with  a  gift  to  them  in  default  of  appointment 
equally,  having  two  sons  appointed  to  each,  1  /.,  and  the  residue  of  the 
fiind  to  his  younger  son,  whom  he  requested  to  have  the  same  inyested 
and  settled  on  himself  for  life,  with  remainder  to  his  children  as  he 
should  appoint,  with  remainder  to  such  child  or  children  of  his  eldest 
son  as  he  should  appoint,  with  remainder  to  the  testator's  right  heirs ; 
and  the  testator  made  other  proyision  out  of  his  own  property  for  his 
younger  son.  The  younger  son  died  without  children,  and  did  acts 
in  his  lifetime  which  were  held  to  amount  to  an  election.  The  pre- 
catory trust  was  held  to  constitute  a  yalid  trust  in  favour  of  the  chil- 
dren of  the  eldest  son,  who  were  not  objects  of  tiie  power.  Lord 
Chancellor  Blackbume  observed  that  in  Blacket  v.  Lamb  the  Master 
of  the  Soils  stated  that  if  the  words  amounted  to  a  direct  appoint- 
ment to  the  grandchildren,  the  case  would  have  been  one  of  election, 
but  he  considered  tiiat  the  words  before  him  were  to  be  treated  as  a 
superadded  condition  and  rejected  as  void.  Whether  tiiat  was  right 
or  not,  the  Chancellor  did  not  undertake  to  say ;  for  in  his  case  the 
clause  made  the  trust  a  substantive  portion  of  the  bequest,  and  war- 
ranted the  application  of  the  doctrine  of  election.  He  tiien  pointed 
out  tiie  distinction  between  Carver  o.  Bowles  and  Blacket  v.  Lamb, 
and  observed  that  if  the  words  superadded  in  Blacket  v.  Lamb 
amounted  to  a  condition,  according  to  the  report,  he  could  not  see 
how  tiie  appointee  could  have  taken  benefits  under  tiie  will,  and 
refused  to  perform  the  condition.  This  appears  to  be  the  true 
view. 

20.  In  anotiier  case  in  Ireland  {T),  before  tiie  same  learned  judge, 
to  which  also  reference  has  before  been  made,  where  a  father  under  a 
power  in  a  settiement  to  appoint  to  any  one  or  more  of  his  children, 
appointed  an  estate  to  his  only  daughter  for  life,  witii  remainder  to 
his  only  son  if  he  should  survive  her,  with  a  direction  that  tiie  be- 
quest diould  be  taken  as  for  any  sum  which  she  might  have  under 
the  settiement;  the  daughter  was  put  to  her  election  between 
1,000  /.  portion  secured  to  her  by  the  same  settiement  out  of  another 
estate  and  the  benefit  given  to  her  by  tiie  will.  The  Court  could 
not  discover  any  authority  or  any  definition  of  the  rule  of  election 
that  could  warrant  it  in  excluding  from  its  operation  a  case  in 
which  the  donee  of  tiie  power  had  full  power  by  virtue  of  it  to  confer 
tiie  estate  which  he  professes  to  dispose  of.  And  besides  the  donee 
could  in  substance  have  done  the  same  thing  by  the  direct  exercise 
of  the  power,  for  he  might  have  given  1,000  /.  to  the  son  out  of  the 

{k)  Moriarty  v.  Martin,  3  Ir.  Cha.  Rep.  (0  Fearon  v.  Fearoo,  3  Ir.  CIl  Rep.  19. 

26. 
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estate  appointed  to  the  daughter.  This  latter  appears  to  be  the  true 
ground  upon  which  to  rest  the  decision.  We  have  already  seen  that 
where  the  appointee  is  confined  to  a  life  interest,  and  there  are  gifts 
over  to  persons  not  objects  of  the  power,  and  gifts  of  the  testator's 
own  property  to  the  persons  entitled  in  consequence  of  the  bad 
appointment,  a  case  of  election  is  raised  (m). 

21.  In  all  the  foregoing  cases  where  a  case  of  election  was  esta- 
blished, we  cannot  fail  to  have  observed,  that  the  interest  did  not 
pass  by  the  instrument ;  but  still  some  nice  distinctions  have  been 
taken  as  to  the  legal  capacity  of  the  devisor,  and  the  validity  of  the 
instrument  to  pass  the  interest  in  case  he  had  actually  been  entitled 
to  it  in  his  own  right. 

22.  This  doctrine  was  first  discussed  in  a  case  of  frequent  refer- 
ence (n)«  There  an  infant  having  personal  estate,  of  which  she  had 
ability  to  dispose,  and  a  power  over  a  real  estate,  to  which  she  was 
entitled  in  default  of  appointment,  bequeathed  the  personalty  to  her 
only  child,  and  appointed  the  estate  to  strangers.  And  Lord  Hard- 
wicke  held  the  appointment  to  be  void,  and  that  this  was  not  a  case 
of  election,  because  the  will  was  void  as  to  the  real  estate,  on  ac- 
count, as  he  observed  in  another  case  (o),  of  her  infancy ;  and  he 
added,  as  it  would  if  she  had  been  a  feme  sole.  This  toas  a  disability 
in  the  person. 

23.  Lord  Hardwicke  said,  it  was  like  the  case  where  a  man  exe- 
cuted a  will  in  the  presence  of  two  witnesses  only,  and  devises  his 
real  estate  from  his  heir-at-law,  and  the  personal  estate  to  the  heir- 
at-law  ;  this  was  a  good  will  as  to  personal  estate ;  yet  for  want  of 
being  executed  according  to  the  Statute  of  Frauds,  was  bad  as  to 
the  real  estate ;  and  he  said  he  should  in  that  case  be  of  opinion, 
that  the  devisee  of  the  real  estate  could  not  compel  the  heir-at-law 
to  make  good  the  devise  of  the  real  estate  before  he  could  entitie 
himself  to  his  personal  legacy,  because  here  was  no  will  of  real  estate 
for  want  of  proper  forms  and  ceremonies  required  by  the  statute.  This 
doctrine  has  been  recognised  and  acted  upon  by  Lord  Alvanley  (/?), 
Lord  Kenyon(9),  and  Lord  Eldon(r);  for  although  the  will  could 
not  be  read  witiiout  the  devise  in  it,  yet,  as  Lord  Alvanley  correotiy 
expressed  it,  a  judge  could  say,  for  the  Statute  of  Frauds  enabled  him, 
and  he  was  bound  to  say,  that  if  a  man  by  a  will  unattested  gives  both 
real  and  personal  estate,  he  never  meant  to  give  the  real  at  all  («)• 

(m)  Supra,  p.  517 ;  Held  v.  Reld,  26  Beay.  •  Romilly ;  and  in  the  argument  of  Thelliu- 

409.  son  &  Woodford,  ir^ra,  MS. ;  see  Dandas 

(n)  Hearle  v.  Greenbank,  3  Atk.  605 ;  1  v.  Dandas,  1  Dow  &  Clark,  340. 

Ves.  208.  (r)  Sheddon  v.  Goodrich,  8  Ves.  481 ; 

(o)  2  Ves.  14 ;  see  1  Vict.  c.  26,  s.  7.  Ker  v.  Wauchope,  1  Bligh,  1 ;  Gardiner  v. 

Cp)  Bx  parte  the   Earl  of  Ilchester,  7  Fell,  1  Jac.  &  Walk.  22. 

Ves.  372.  (s)  Bnckeridge  v.  Ingram,  2  Ves.  jun. 

(q)  Carey  v.  Askew,  8  Ves.  402,  cited  by  G66  -,  see  now  1  Vict  c.  26. 
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Lord  Hardwicke^  however^  determined,  that  where  an  express 
condition  was  annexed  to  the  personal  legacy,  the  heir-at-law  must 
make  good  the  devise  of  the  realty,  or  give  up  his  legacy  (^);  and 
although  this  distinction  was  constantly  disapproved  of,  yet  it  was 
always  acted  upon  (u)  (I). 

It  is  still  important  to  keep  in  view  the  principle  upon  which 
these  cases  was  decided,  although,  under  the  1st  Vict  c.  26,  the 
same  solemnities  are  now  required  to  wills,  whether  of  real  or  per- 
sonal estate. 

24.  Where  an  infant  female  (who  was  thought  to  be  of  age)  mar- 
ried and  covenanted  to  settle  her  real  estate,  so  as  to  give  her 
intended  husband  a  life  interest,  and  also  covenanted  to  settle  her 
personal  estate,  so  as,  in  the  events  which  happened  to  give  her  a 
power  of  appointment  by  will,  which  power  she  exercised  in  favour 
of  strangers,  the  appointment  was  deemed  valid,  for  although  the 
appointees  were  volunteers  as  between  her  and  them,  they  were 
purchasers  under  her.  The  husband  lost  his  life  estate  in  the  realty, 
because  the  settlement  was  inoperative  as  to  that,  and  there  was  no 
case  of  election  or  compensation  under  the  settlement  (x). 

25.  A  point  arose  in  the  great  cause  of  Thellusson  and  Wood- 
ford (y),  which  again  called  the  doctrine  before  discussed  into  ques- 
tion. Thellusson,  by  his  will  duly  executed  to  pass  real  estates, 
gave  legacies  to  his  heir-at-law,  and  directed  that  all  contracts  for 
the  purchase  of  estates,  which  he  should  enter  into  before  his  death, 
should  be  completed  by  his  trustees,  who  should  stand  seised  thereof 
to  the  uses  mentioned  in  his  will.  He  did  purchase  estates,  and 
did  not  re-publish  his  will.    Some  were  actually  conveyed  to  hiip,  the 

(0  Boughton  V.  Boaghton,  2  Ves.  12.  infra. 

(u)  Carey  v.  Askew,  Sheddon  v.  Good-  (x)  Campbell  v.  Ingilhy,  21  Bea.  567. 

rich,  ubi  sup. ;  and  Thellusson  v.  Woodford,  (2^)  See  4  Ves.  235-237. 

(I)  In  Thellusson's  case.  Lord  Erskine  said  the  general  case  of  election  is  good.  As  to 
the  exceptions,  an  infant  may  bequeath  his  personalty,  but  not  so  as  to  his  realty.  An 
infant  having  real  and  personal  property,  and  having  both  capacity  and  power  to  bequeath 
the  personal^,  gives  the  personalty  under  the  ide^,that  he  can  dispose  of  his  realty ;  now 
I  conceive,  witli  ^obmlssion,  that  the  infant's  will  may  be  read.  If  I  bad  originally  had 
to  decide  this  point,  I  would  have  lield  it  a  case  of  election ;  so  of  a  feme  covert,  I  want 
to  know  why  the  husband  should  not  be  pot  to  his  election ;  I  cannot  see  the  common 
sense  of  that  exception,  bat  I  am  bound  by  authorities ;  so  where  a  will  is  executed  in  ihe 
presence  of  two  witnesses,  wliy  should  it  be  read  so  as  to  give  the  heir  the  personalty  ? 
I  would  never  have  given  him  the  legi^y.  How  pure  the  laws  of  England  would  be  were 
It  not  for  these  subtleties !  But  I  dare  not  decide  this  case  against  the  authority  of  Lord 
Hardwicke:  MS.  In  Carey  v.  Askew,  as  stated  by  Sir  Samuel  Romilly,  Lord  Kenyon 
said,  he  should  have  found  it  difficult  to  distinguish  tlie  cases;  hot  he  felt  himself  bound 
by  Lord  Uardwicke's  decision,  although  he  thoagbt  Boughton  v.  Boughton  wrong.  It 
was  setilid  tiiat  the  heir  could  not  be  put  to  hys  election  without  an  express  con- 
dition, und  you  cannot  pratuine  a  condition.  Express  conditions  wqfo  not  like  this 
c^be.    JVIS. 
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contracts  for  others  remained  in  fieri.  The  question  was^  whether 
the  heir  should  be  put  to  his  election.  The  case  was  elaborately 
argued.  The  principal  argument  for  the  heir-at-law  was^  that  there 
was  no  case  in  which  the  heir-at-law  was  put  to  his  election  as  to 
estates  which  came  to  him  as  heir.  This  was  strongly  urged,  and 
the  case  was  distinguished  from  cases  of  express  conditions;  and 
it  was  neatly  argued,  that  there  were  three  requisites  to  a  devise ; 
first,  age ;  second,  possession ;  and  third,  three  witnesses ;  and  that 
any  will  in  which  any  of  these  was  wanting  was  void,  and  not  a 
case  of  election.  Well,  here  the  second  was  wanting,  and  tiie  ques- 
tion of  election  could  not  arise  any  more  than  if  the  devisor  had 
been  an  infant.  On  the  other  side,  it  was  insisted,  that  tiiere  being 
no  disability  in  tiie  person  of  the  devisor,  this  was  a  case  of  election. 
Suppose  a  legacy  to  be  given  to  a  stranger,  and  a  legacy  to  the  heir, 
and  a  devise  of  the  stranger's  estate  to  a  third  person,  that,  it  was 
said,  was  a  case- of  election.  Then  suppose  tiie  testator  to  purchase 
the  estate,  how,  it  was  asked,  could  that  be  said  not  to  be  a  case  of 
election?  It  was  determined  that  the  heir  should  be  put  to  his 
election  (z),  and  tiie  decree  was  affirmed  in  tiie  House  of  Lords 
(a).  The  statute  of  1  Vict.  c.  26,  s.  24,  has  rendered  the  aid  of 
equity  unnecessary  in  such  a  case,  as  all  after-purchased  estates  will 
now  pass  by  a  prior  will,  unless  a  contrary  intention  appear  by  the 
wiU. 

26.  A  person  is  never  put  to  his  election  till  the  funds  are  clearly 
ascertained,  so  that  he  may  know  exactly  what  he  is  to  receive  as  a 
compensation  for  that  which' he  gives  up(&) ;  and  tiie  party  may  file 
a  bill  to  have  tiie  state  of  the  fund  ascertained  (c). 

27.  Where  the  state  of  tiie  fund  is  free,  and  the  party  has 
acquiesced  a  long  time,  he  will  be  held  to  have  elected,  although  he 
has  not  expressly  done  so  {d) ;  but  where  tiie  fund  is  embarrassed,  a 
long  acquiescence  has  been  held  not  to  bind  the  claimant  («),  and 
hfortiori^  tiie  mere  receipt  of  gifts  under  tiie  wiU  for  a  short  period 
will  not  have  that  effect  (/) ;  and  where  a  widow  released  her  dower, 
and  elected  to  take  under  her  husband's  will,  and  the  provision  for 
her  was  afterwards  claimed  by  creditors,  she  was  allowed  to  resort  to 
her  dower,  notwithstanding  her  election  {g). 


(z)  ThellaMon  v.  Woodford,  Aug.  1806, 
MS. ;  13  Ves.  209. 

(a)  Rendleflham  v.  Woodford,  1  Dow, 
S49 ;  see  Back  v.  Kett,  Jac  634;  Johnson 
V.  Telford,  1  Ruts.  &  Myl.  244 ;  Church- 
man V.  Ireland,  1  Russ.  &  Myl.  S60. 

(b)  Wake  v.  Wake,  1  Ves.  jun.  335;  and 
see  2  Ves.  jan.  370, 171. 

(c)  Butricke  v.  Broadhurst,  1  Ves.  jun. 
3  Bio.  C.  C.  88. 


{d)  Butricke  v.  Broadhurst,  ubi  sup,; 
Ardesoife  v.  Bennet,  2  Dick.  463;  Wor- 
thington  v.  Wiginton,  20  Bea.  67. 

(e)  Beaulieu  v.  Lord  Cardigan,  Ambl. 
633 ;  6  Bro.  P.  C.  232  ;  see  1  Ves.  jun. 
172,  336 ;  Tate  v.  Moseley,  5  Ves.  483, 484. 

(/)  Wake  r.  Wake,  1  Ves.  jun.  335; 
Rumbold  v.  Rnmbold,  3  Ves.  65 ;  see 
Stratford  v.  Powell,  1  Ball  &  Beatty,  1. 

{g)  Kidney  v,  Cousmaker,  12  Ves.  136. 


586  EFFECT  OP  ELECTION  IH  OPPOSITION.      [CH.  11,8.6. 

28.  If  the  party  has  mortgaged  the  interest  he  takes  in  his  own 
rights  and  then  is  suffered  to  elect  to  take  under  the  will,  the  mort- 
gage must  be  satisfied  out  of  the  interest  provided  for  him  by  the 
wiU(A). 

29.  Where  the  claimant  is  an  infant,  otfeme  covert ^  it  is  usually 
referred  to  the  chief  clerk,  to  see  which  is  most  for  their  benefit,  to 
take  under  or  against  the  will,  but  where  the  interest  given  by  the 
will  is  manifestly  a  better  interest,  no  reference  will  be  made  (t). 

30.  Where  a  person  elects  to  take  in  opposition-  to  the  will,  the 
interest  given  to  him  will  be  applied  in  compensation  of  the  disap- 
pointed devisees  (A).  But  the  estate  thus  taken  in  opposition  to  the 
Will  of  course  vests  in  the  party,  with  all  the  legal  consequences 
attached  to  it.  Thus  where  a  tenant  in  tail  devised  away  the  estate^ 
and  gave  the  issue  in  tail,  who  was  a  married  woman,  and  also  her 
husband,  other  benefits  by  his  will,  she  elected  to  take  her  estate* 
tail  in  opposition  to  the  will,  but  her  husband  of  course  took  under 
the  will,  then  his  wife  died,  and  he  entered  as  tenant  by  the 
curtesy ;  and  it  was  contended,  that  as  he  took  under  the  will^  he 
could  not  claim  in  opposition  to  it ;  but  it  was  ruled,  that  his  wife 
took  the  estate  with  all  its  legal  incidents,  and  that  consequently  he 
was  entitled  to  be  tenant  by  the  curtesy  in  right  of  her  seisin^ 
although  he  ckimed  under  the  wiU  in  his  own  right  (/). 

31.  In  a  case  where  the  income  of  a  Scotch  heritable  bond  and 
other  property  was  given  to  the  widow  for  life,  and  she  was  entitled 
to  right  of  terce  in  the  bond,  and  a  case  of  election  being  raised  by 
the  will,  the  heir  elected  to  take  the  bond  against  the  will,  by  whidi 
the  income  intended  for  the  widow  imder  the  will  was  diminished^ 
still  as  she  elected  to  take  under  the  will,  she  was  held  bound  to 
bring  in  her  terce  as  part  of  the  testator's  estate  (m). 

32.  Closely  allied  to  election  is  the  doctrine  of  satisfaction :  where 
the  interests  of  the  objects  of  the  power  are  satisfied  by  the  donee  of 
the  power,  their  claim  on  the  fiind  ceases  (n).  Satisfaction  can  only 
arise  where  the  person  who  makes  the  payment  is  himself  the  party 
bound  to  pay,  or  is  the  owner  of  the  estate  charged  with  the  pay- 
ment. Suppose  the  case  of  an  uncle  settling  certain  sums  on  his 
nephews,  it  would  be  impossible  to  say  that  the  father,  by  advandng 


(A)  RamboM  v.  Rambold,  8  Ves.  66. 

(Q  Wilson  V.  Lord  John  Townshend,  8 
Ves.  Jan.  008 ;  see  Robinson  v.  Wheelwright^ 
6  Oe  Ge.  Mac  ft  Gor.  d86,  where  a  married 
wuman  with  a  elanse  against  anticipation 
was  prerented  from  availing  henelf  of  a 
beneficial  derise  upon  condition  to  eonv^ 
her  estate. 

(A)  See  before,  and  Anon.  Gilb.  £q.  Bep. 


15;  Ward  v.  Bangh,  4  Ves.  887. 

(0  Lady  Cavan  o.  Pnltenay,  %  Ves.  Jon. 
544;  8  Ves.  884;  see  Brodie  «.  Barry,  2 
Ves.  k,  Bea.  1S7. 

(m)  ReynoldB  v.  Torin,  1  Ross.  199. 

(n)  Smith  V.  Lord  Camelford,  8  Ves.  Jnn. 
898 ;  Folkes  «.  Western,  9  Vet.  458,  see 
patt^  eh.  16,  Savage  o.  Carroll,  1  Ball  & 
Beatty,  865. 
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the  amounts  without  any  understandings  would  become  entitled  to 
stand  in  the  place  of  his  children  under  the  settlement.  He  might 
of  course  contract  to  purchase  their  shares  {o).  As  this  question, 
however,  seldom  arises  upon  powers,  and  the  doctrine  of  satisfaction 
is  already  discussed  by  other  writers,  I  shall  not  stop  to  inquire  what 
is  in  equity  deemed  a  sattsfacHoTLr  But  it  may  be  remarked  that,  as 
in  cases  of  election,  so  in  cases  of  satisfaction,  parol  evidence  is 
admissible  to  show  that  the  testator  considered  the  property  subject 
to  the  power  as  part  of  his  own  property  (p).  And  to  create  a  case 
of  satisfaction,  a  gift  must  move  from  the  person  himself.  Therefore, 
if  a  man  having  a  charge  on  his  estate,  and  also  a  power  over  his 
wife's  estate,  both  in  favour  of  his  child,  appoint  a  sum  to  be  paid  to 
the  child  out  of  his  wife's  estate,  in  satisfaction  of  the  charge  on  his 
own,  the  declaration  as  to  the  satisfaction  will  be  entirely  void  (q). 
Satisfaction  can  never  be  presumed  where  the  intention  of  the  donor 
is  expressly  stated ;  as  where  a  man  by  his  will  appoints  a  portion 
under  a  power,  and  gives  an  annuity  out  of  his  own  property  to  the 
same  child,  and  then  upon  marriage  gives  the  child  a  portion,  which 
he  declares  to  be  in  satisfaction  of  the  annuity  given  by  the  will,  no 
presumption  of  satisfaction  can  be  raised  as  to  the  portion  appointed 
under  the  power  (r). 


(o)  Bamael  v.  Ward,  22  Beay.  347,  per 
Cur.;  Nobletto.  Litchfield,  7  Ir.Ch.  Rep.676. 

(p)  Hinchliffe  v.  Hinchliffe,  3  Ves.  516 ; 
I>race  v.  Dennison,  6  Ves.  309 ;  dementson 
V,  Candy,  1  Kee.  300. 


(q)  Roberts  v.  Dixall,  2  £q.  Ca.  Ab.668y 
pi.  19,  supra,  p.  405. 

(r)  Burgess  v,  Mawbey,  10  Ves.  319. 
See  Powys  v.  Mansfield,  S  Sim.  62S;  Sugd. 
H.  of  L.  Gas.  459. 
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1.  N&t  aided  even  in  ed»e  ^f  iudden 

death,    ' 

2.  Powernot  executed  Jar  creditors, 

3.  Dittinction  where  a  power  is  in  the 

nature  qfa  trust. 

4.  Articles  creating  a  power  held  to  gtee 

an  interest, 
6.  Harding  Y,  Glyn:  power,  a  trust,  aU 

though  exclusive, 
9.  Observation  on  the  cases, 

10.  Property  although  potoer, 

1 1.  Power  with  a  gift  by  implication, 

12.  Duke  qf  Marlborough  v.  Godolphin,  a 

power  only :  doubted, 

13.  JHstinction   between   that   case   and 

Harding  v.  Olyn. 


16.  Crossling  y.  Crossling,  with  observtf 

tions, 

17.  Poufer  to  appoint  to  one  of  a  class,  no 

gift  hy  implication, 

18.  Cases  establishing  the  impUeation, 

24.  Gift    implUd  from    the    limitaOon 

over* 

25.  Implication  oo^extensive  with  power, 

'  \  Winn  T,  Fenwick, 

28.  Implication  rebutted  by  g\ft  over  in 
default  of  appointment, 

80.  Gift  to  the  oigects  with  a  power  of  dis- 
tribution. 
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96.  Power  in  inaecurate  tettlemeni  eon- 
ttrued  to  gvoe  the  property, 

37.  What  is  absolute  property  with  a 
simple  request  and  not  a  power* 

99.  Wright  Y.  Athyns. 

40.  Heneage  ▼.  Lord  Andover, 


41.  Donee  not  deprvoedqf  power* 

46.  Court  never  exereiose  a  disereHonary 

power. 

47.  6\ft  implied  and  power  not  exercised  ; 

an  epuU  distribution. 


1.  Some  of  the  cases  in  the  preceding  section  ore,  in  strictness, 
cases  of  non-execution,  where  the  remidnder-man  is  compelled  to 
make  good  the  disposition,  on  tiie  ground  of  fraud  or  election ;  but 
putting  aside  these  cases,  although  equity  will,  as  we  have  seen,  in 
favour  of  a  purchaser,  creditor,  wife  or  child,  supply  the  defective 
execution  of  a  power,  it  is  an  immutable  rule,  tiiat  a  non-execution 
shall  never  be  aided  (a).  It  is  no  ground  for  relief  tiiat  the  party 
intended  to  exercise  his  power,  but  was  prevented  by  sudden 
deatii  (b). 

2.  We  have  seen,  tiiat  where  a  man  has  a  general  power  of  ap- 
pointing a  fund,  and  he  exercises  the  power  in  favour  of  a  volunteer, 
equity  will,  in  exclusion  of  the  appointee,  seize  upon  the  fund  as 
assets  for  the  payment  of  the  debts  of  the  person  executing  the 
power ;  but  if  the  party  will  not  execute  the  power,  the  court  cannot 
compel  him  to  do  so,  nor  can  it  affect  the  fund  subject  to  tiie  power 
in  favour  of  the  creditors,  for  that  would  be  against  the  nature  of  a 
power  which  is  left  to  the  free  will  and  election  of  the  party  to  exe- 
cute it  or  not,  for  which  reason  equity  will  not  say  he  shaJl  excute 
it,  or  do  that  for  him  which  he  does  not  think  fit  to  do  himself  (c). 
This  may  seem  rather  a  refined  distinction,  but  it  is  well  established 
{d) ;  and  the  Court  cannot  execute  a  mere  power  where  the  donee 
declines  to  do  so. 

3.  But  in  laying  down  this  broad  rule,  we  must  be  careful  to  dis- 
tinguish between  mere  powers,  and  powers  in  the  nature  of  trusts. 
The  distinction  between  a  power  and  a  trust  is  marked  and  obvious. 
*'  Powers,'*  as  C.  J.  "Wilmot  observed  (e),  "  are  never  imperative  :** 
they  leave  the  act  to  be  done  at  the  will  of  the  party  to  whom  they 
are  given.  Trusts  are  always  imperative,  and  are  obligatory  upon 
the  conscience  of  the  party  intrusted."  But  sometimes  trusts  and 
powers  are  blended ;  a  man  may  be  invested  with  a  trust  to  be  effected 
by  the  execution  of  a  power  given  to  him,  which  is  in  that  case  im- 
perative ;  and  if  he  refuse  to-  execute  it,  or  die  without  having  exe- 
cuted it,  equity,  on  the  general  rule  that  the  trust  is  the  land  (/), 

(a)  AnindeU  o.    Philpot,   S  Vem.  69;      ToUet,  2  P.  Wms.  489. 


Tomkyn  «.  Sandys,  S  P.  Wms.  S2S,  n. ; 
Wilm.  89;  Ball  v.  Vardy,  1  Ves.  jon. 
272. 

(b)  See  Pigott  v.  Penrioe,  Com.  250; 
Gilb.  £q.  Rep.  198. 

(c)  Per  Master  of  Uie  RoUsi  in  Toilet  v. 


{d)  Holmes  v.  CoghiU,  7  Yes.  499 ;  12 
Ves.  206 ;  Hixon  v.  Oliver,  19  Yes.  114. 

(€)  WUm.  29. 

(/)  See  Burgess  v.  Wheate,  1  Blackst 
102,  per  Lord  Mansfield. 
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will  carry  the  trust  into  execution  at  the  expense  of  the  remainder- 
man^  and  without  any  regard  to  the  person  in  whose  favour  it  is  to 
be  executed  being  a  mere  volunteer,  and  not  a  purchaser,  creditor, 
wife  or  child.  This  is  the  case  where  a  power  is  given  by  a  will  to 
trustees  to  sell  an  estate,  and  apply  the  money  upon  trusts.  The 
power  is  in  the  nature  of  a  trust.  The  legal  estate,  until  the  execu- 
tion of  the  power,  of  course  descends  to  the  heir*at-law  (g)^  and  if 
the  power  be  defeated  at  law  by  the  death  of  the  person  to  whom  it 
was  given,  the  legal  estate  would  remain  in  the  heir-at-law  for  his 
own  benefit ;  but  equity,  acting  upon  the  trust,  will  compel  the  heir 
to  join  in  the  sale  of  the  estate  for  the  purposes  designated  by  the 
testator  (A) ;  and  on  the  same  principle,  the  same  equity  is  extended 
to  those  cases,  where,  although  in  words  a  power  is  given,  it  never 
arises,  because  the  testator  has  omitted  to  appoint  some  person  to 
execute  it  (s). 

4.  In  Savage  o.  Carrol  (A),  by  articles  previous  to  a  marriage,  for 
the  strict  settlement  of  an  estate,  it  was  agreed,  ^^  that  the  settle- 
ment should  contain  a  clause  empowering  the  husband  to  charge 
1,000  /.  for  the  younger  children  of  the  marriage."  Lord  Manners 
seemed  to  be  of  opinion,  that  if  the  Court  had  been  called  upon  to 
direct  the  execution  of  a  settlement  pursuant  to  the  articles,  the 
Court  would  insert  a  clause  to  charge  the  estate  as  a  provision  for 
the  younger  children,  with  a  power  only  to  the  father  to  apportion 
the  shares. 

5.  The  question,  whether  a  power  is  simply  such,  or  a  power  in 
the  nature  of  a  trust,  commonly  arises  on  a  power  to  appoint  to  a 
man's  children  (/)  or  relations.  In  Brown  v.  Higgs  (m).  Lord  Eldon 
stated  the  principle  of  all  the  cases  on  this  subject  to  be,  that  if  the 
power  is  a  power  which  it  is  the  duty  of  the  party  to  execute,  made 
his  duty  by  the  requisition  of  the  will,  put  upon  him  as  such  by  the 
testator,  who  has  given  him  an  interest  extensive  enough  to  enable  him 
to  discharge  it,  he  is  a  trustee  for  the  exercise  of  the  power,  and  not 
as  having  a  discretion  whether  he  will  exercise  it  or  not ;  and  the 
Court  adopts  the  principle  as  to  trusts,  and  will  not  permit  his  negli- 
gence, accident,  or  other  circimistances,  to  disappoint  the  interests 
of  those  for  whose  benefit  he  is  called  upon  to  execute  it. 


(g)  Warneford  v  Thompson,  3  Ves.  513 ; 
Haton  V.  Kenworthy,  3  Sast,  653 ;  see  Co. 
LUL  SSe  a. 

(h)  Garfoot  v.  Qarfoot,  1  Cha.  Ca.  35; 
GwUliamsv.  Rowell,  Hard.  904;  Aaby  v. 
Doyl,  1  Cha.  Ca.  180,  cited,  reported  1  Cha. 
Rep.  80,  noiii.  Amby  v,  Gower ;  see  Witch- 
Qot  V.  Sooch,  1  Cha.  Rep.  07. 

(i)  Hyer  v. Wordale,  S  Freem.  135,  cited; 
Locton  V.  Loetoo,  3  Freem.  136;  Pitt  v. 
Pelham,  1  Cha.  Ca.  176;  1  Cha.  Rep.  149; 


8  Freem.  134;  1  Lev.  304,  which  was  against 
the  trust,  but  reversed  In  Dom.  Proc ;  see 
Carvill  v.  Carvill,  3  Cha.  Rep.  156. 

(ik)  1  Ball  &  Beatty,  865. 

(Z)  See  Jones  v.  Oough,  8  Ves.  367 ;  and 
see  6  Ves.  856. 

(fit)  8  Yes.  574;  see  Toldenry  v.  Colt, 
1  Tou.  &  Con.  681, 643 ;  Cowper  «.  Mantell 
(No.  8),  83  Beav.  831 ;  in  re  Eddowes,  7 
Jar.,N.S.,354. 
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•  6.  Thus  in  Harding  v.  Glyn  (n),  Harding  devised  certain  articles 
to  his  wife^  '*  but  did  desire  her^  at  or  before  her  deaths  to  give  the 
same  unto  and  amongst  such  of  his  own  relations  as  she  should 
think  most  deserving  and  approve  of."  The  Master  of  the  Bolls 
held  this  to  be  a  trust  for  the  relations  in  default  of  appointment. 
He  said  that  it  operated  as  a  trust  in  the  wife^  by  way  of  power, 
of  naming^  and  apportioning^  and  her  non-performance  of  the  power 
should  not  make  the  devise  void,  but  the  power  should  devolve  on 
the  Court. 

7.  So  in((y)  Brown  v.  Higgs^  a  leasehold  estate  was  bequeathed  to 
A ;  and  after  directing  him  to  pay  certain  sums,  tiie  testator  em- 
powered him  to  employ  the  residue  of  the  rent  "  to  such  children  of 
my  nephew  Samuel  Brown,  as  the  said  -A  shall  think  most  deserving, 
tod  that  will  make  the  best  use  of  it,  or  to  the  children  of  another 
nephew,  if  any  such  there  were  or  should  be ;"  and  this  was  con^ 
sidered,  in  default  of  appointment,  as  a  trust  for  &11  the  children  of 
botii  the  nephews.  Lord  Alvanley  thought  die  fair  construction 
was,  that  at  all  events  the  testator  meant  it  to  go  to  the  children, 
and  the  words  of  appointment  he  used  only  to  give  a  power  to  ^  to 
select  some  and  exclude  the  others.  He  affirmed  the  decree  on  a 
re-hearing  (/?),  and  Lord  Eldon  affirmed  it  upon  an  appeal  (7),  and  it 
was  ultimately  confirmed  in  the  House  of  Lords. 

8.  Again  in  Forbes  v.  Ball  (r),  a  gift  of  500  Z.  to  the  testator^s 
wife,  and  it  was  his  will  and  desire  that  she  might  dispose  of  the 
same  amongst  her  relations,  as  she  by  will  might  think  proper,  with 
a  gift  of  the  residue  of  his  estate  to  her  for  life,  and  then  to  others, 
was  held  as  to  the  500  /.  to  be  a  trust  for  the  wife's  relations,  subject 
to  her  appointment. 

9.  In  all  these  cases,  although  in  terms  no  obligation  was  imposed 
on  tiie  donee  to  exercise  die  power,  and  although  in  some  he  had  a 
discretion  to  select  from  the  class  the  individuals  to  take,  yet  as  the 
property  was  given  to  him  generally  widi  such  a  power,  and  his 
own  interest  was  confined  to  his  life  by  plain  construction,  an  inten^ 
tion  was  collected  diat  the  interest  beyond  his  own  life  was  to  vest  in 
die  objects,  and  that  he  having  a  sufficient  estate  for  that  purpose, 
and  a  power,  was  bound  to  ^ve  effect  to  that  intention ;  and  his 
neglect  to  exercise  his  discretion,  or  to  execute  his  power  amongst 
the  objects — where  none  was  to  be  excluded — was  not  permitted  to 

(ft)  1  Atk.  469;  3.  C.  stated  from  the  (q)  8  Ves.  661 ;  and  see  Paul  o.  Compton» 

Register's  book,  6  Ves.  501;  8  Ves.  671,  ib.  875;  Cniwys  v.  Colman,  9  Yes.  819; 

from  Mr.  Joddrell's  note;   Birch  «.  Wade,  and  see  Madoc  v.  Jackson,  8  Bro.  C.  C. 

3Ves.&Bea.l98.  588,  and  4  Ves.    792,  n.   (a);    Davey  v. 

{o)  Brown  v,  Higgs,  4  Ves.  708;  Bur-  Hooper,  2  Vem.  665;    1   Bro.  P.  C.  851 ; 

rough  v.  Philcox,  6  Myl.  &  Cra.  73;  Fen-  Attorney-general  v.  Bradley,  1  Eden,  482; 

wick  V.  Greenwell,  10  Beav.412.  Beevor  v.  Partridge,  11  Sim.  229. 

(p)  5  Ves.  495.  (r)  8  Mcr.437. 
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operate  to  the  defriment  of  his  cestuis  que  trtist;  for  such  the  objects 
of  a  power  in  the  nature  of  a  trust  really  are^  although  the  person 
to  whom  the  power  is  given  has  more  than  the  authority  of  a  common 
trustee. 

10.  But  a  devise  of  a  house  to  a  married  woman  to  be  her  separate 
property  independent  of  her  husband,  and  with  power  to  her  to 
appoint  the  same  to  her  children  and  her  husband,  in  such  way  and 
in  such  proportions  as  she  might  think  fit,  was  held  to  vest  the  fee  in 
her,  dischaiged  of  any  obligation  to  appoint  the  property  to  her 
children  or  husband  (5).  And  in  a  case(^)  in  Ireland,  where  a 
testator  devised  his  freehold  estate  to  his  married  daughter  for  her 
separate  use  for  life,  witli  power  to  her  by  deed  or  will  to  dispose  of^ 
devise^  or  bequeath  the  said  freehold  estate  to  and  among  her  chil* 
dren,  in  such  shares  and  proportions  as  she  should  think  fit,  and  he 
gave  to  his  daughter  all  the  residue  of  his  wordly. substance  of  what 
nature  soever  for  her  own  sole  use,  it  was  held  that  the  daughter 
took  for  life  and  in  fee  in  remainder,  and  that  the  children  could 
only  take  under  an  exercise  of  the  power. 


11.  There  is  a  class  of  cases  which  it  is  difficult  to  distinguish  ad 
a  separate  one,  jrhere  the  power  is  not  treated  as  in  the  nature  of 
a  trust,  nor  is  there  an  express  gift  to  the  objects ;  but  the  gift  is  so 
framed  as  to  contain  in  itself  both  a  power,  and  a  gift  by  implication 
to  the  objects  of  the  power  in  default  of  appointment.  But  this 
doctrine  has  not  been  established  without  a  struggle. 

12.  In  the  Duke  of  Marlborough  v.  Godolphin  (u\  A  devised  a 
legacy  of  30,000/.  to  his  wife  for  life,  "and  after  her  decease  to  be 
divided  and  distributed  to  and  amongst  such  of  his  children,  and  in 
such  manner  and  proportion,  as  she  by  any  deed,  &c.  should  direct 
and  appoint ;  and  for  no  other  purpose  whatever."  Lord  Hardwicke 
held  it  to  be  a  mere  power,  and  not  a  trust  for  the  children  in  default 
of  appointment  (or).  He  appears  to  have  drawn  a  distinction  be^ 
tween  a  bequest  "  amongst  my  children  as  A  shall  appoint,"  which 
he  considered  as  a  trust,  and  a  bequest  amongst  such  of  his  children, 
&c,  which  he  held  to  be  a  mere  power.  He  considered  the  power 
in  the  principal  case  as  given  to  secure  her  the  req)ect  of  her  children. 
He  observed,  the  next  morning  after  deciding  the  case,  that  he  had 
forgot  to  take  notice  of  the  cases  cited  for  the  defendants,  but  that 
one  answer  to  them  all  was,  tliat  they  were  all  cases  where  the 
bequest  amounted  to  a  legacy  to  all  the  children,  as  where  it  was 
"  to  be  divided  among  all  my  children,"  it  amounted  thereto,  being 

(<)  Brook  V.  Brook,  3  Sma.  &  Gif.  280.  2  Ves.  61 ;  5  Ves.  506,  stated  from  Reg. 

(i)  Uealy  v,  Donnery.    The  defence  was  Lib. ;  S.  G.  MS. 

not  get  up  by  the  children.  (x)  And  see  Bull  v.  Vardy,  1  Ves.  jim. 

(m)  Duke  of  Marlborough  «.  Qodolphin,  270;  Target  v.  Gaunt,  1  P.  Wms.  432; 
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still  legatory  words,  whether  it  was  by  the  word  give  or  devise ;  and 
the  person  would  be  obliged  by  the  Court  to  give  something  to  every 
one  of  the  children ;  consequently  only  the  proportions  were  en- 
trusted to  the  appointor ;  the  objects  were  fixed. 

13.  In  Brown  r,  Higgs,  upon  the  appeal.  Lord  Eldon  observed, 
that  The  Duke  of  Marlborough  v.  Lord  Godolphin  was  certainly 
very  difficult  to  reconcile  with  Harding  v.  Glyn,  or  with  the  case 
before  him.  But  the  question  was  not  whether  one  case  was  to  be 
reconciled  with  others,  but  whether  all  the  cases  had  gone  upon  a 
principle  which  professed  to  save  whole  Harding  o.  Glyn.  Lord 
Hardwicke,  in  The  Duke  of  Marlborough  v.  Lord  Godolphin,  did 
not  say  that  where  there  is  a  power,  and  it  is  made  the  duty  of  the 
party  to  execute  it,  and  he  would  not  execute  it,  in  such  a  ca^  this 
Court  would  not  act ;  but  he  collected  from  the  scope  and  object  of 
the  disposition  in  that  case,  taken  altogether,  the  opinion,  that  it  was 
a  case  in  which  the  person  having  a  power  to  dispose  of  the  sum  of 
30,000  /«,  had  a  mere  power,  not  clothed  with  any  duty  requiring 
her  to  execute  it ;  and  therefore  as  to  what  was  not  disposed  of  the 
Court  could  not  interfere  (y).  In  another  passage  he  said  that  the 
case  of  Harding  v.  Glyn  could  not  be  got  rid  of  by  saying  it  was  a 
singular  case,  and  that  it  was  difficult  to  reconcile  all  subsequent 
cases  with  it ;  for  that  case  had  been  treated  as  a  clear  authority, 
probably  for  the  whole,  certainly  by  his  own  experience,  for  a  very 
considerable  part  of  the  time  elapsed  ^ce  that  judgment  was 
pronounced. 

14.  There  is  no  doubt  a  clear  distinction  between  Harding  v.  Glyn, 
and  the  Duke  of  Marlborough  and  Godolphin,  as  in  the  former  case 
the  interest  was  wholly  vested  in  the  donee  of  the  power,  and  in  the 
latter  she  was  expressly  made  tenant  for  life ;  but  in  both  the  donee 
had  a  power  of  selection,  and  the  terms  of  the  power  in  the  latter 
case  manifested  an  intention  that  the  objects  should  not  be  disap- 
pointed :  To  his  wife  for  life,  and  after  her  decease  to  be  divided  and 
dUtrihuted  amongst  such  of  his  children  as  she  should  appoint.  Now, 
as  the  right  to  exclude  some  does  not  prevent  the  class  from  taking 
in  default  of  appointment,  it  should  seem  that  if  a  case  in  the  very 
terms  of  the  Duke  of  Marlborough  and  Godolphin  were  now  to 
occur,  it  would  be  decided  that  the  children  took  as  tenants  in 
common  in  default  of  appointment,  either  by  implication,  which 
seems  the  true  construction,  or  because  the  power  was  coupled  with 
a  trust  (z). 

15.  In  Crossling  v.  Crossling  (a),  the  devise  was  of  a  freehold 
estate  to  the  wife  for  her  Jife,  ^^and  she  shall  dispose  of  the  same 

Burough   V.    Pbilcox^   5   MyL   ^    Cm.  (z)  See  5  MyL  and  Cra.  00.  05.  Saliu- 

73.  bury  v  Denton,  3  Ea.  &  Jo.  620. 

(y)  S  Vee.  509,  ^7a  (a)  2  Cox,  396. 
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amongst  my  children  by  her^  at  her  decease^  as  she  shall  think 
proper. **  The  wife  did  not  exercise  the  power,  and  upon  an  eject- 
ment by  the  heir  the  children  filed  their  bill  for  an  injunction.  But 
the  Court  of  Exchequer  said  that  the  cases  referred  to  were  cases 
in  which  a  fund  was  by  the  will  given  absolutely ^  but  after  such 
bequest  there  followed  words  of  desire  or  recommendation  in  favour 
of  certain  persons  after  the  death  of  the  first  legatee:  there  the 
Court  had  holden  the  first  legatee  to  be  a  trustee  for  the  persons  so 
recommended,  and  had  given  the  fund  accordingly  after  his  death ; 
but  in  this  case  there  was  an  express  devise  of  a  real  estate  to  the 
wife  for  her  life^  with  a  power  for  her  to  dispose  of  it  amongst  the 
children,  which  power  she  had  never  executed.  The  consequence 
was,  that  the  estate  descended  after  her  death  to  the  heir-^t-law,  and 
there  was  no  instance  of  the  Court  declaring  an  heir-at-law  (who 
claimed  dehors  the  will)  to  be  a  trustee  for  the  objects  of  such  a  power. 
In  this  case,  we  may  observe,  an  estate  for  life  only  was  given  to  the 
wife,  and  therefore  she  was  entrusted  with  no  estate,  nor  was  there  a  gift 
over  from  which  an  intent  could  be  collected.  But  still  the  terms 
of  the  devise  appear  to  denote  an  intention  that  th^  wife  should 
exercise  the  power ;  **  and  she  shall  dispose  of  the  same^  and  the 
whole  class  was  to  take.  It  might  properly  have  been  considered  a 
power  which  it  was  imperative  on  her  to  execute. 

16.  Where  the  right  to  appoint  never  arises,  the  objects  cannot  be 
held  to  take  by  implication  from  the  power  (fi). 

17.  In  the  case  of  Brown  v.  Higgs  before  referred  to,  one  estate 
was  devised  "  to  one  of  the  sons  of  my  nephew  Samuel  Brown,  as 
he  shall  direct  by  a  conveyance  in  his  lifetime  or  by  his  will."  This 
point  did  not  call  for  a  decision,  but  Lord  Alvanley  seemed  to  think 
it  a  mere  power.  Lord  Eldon's  opinion  cannot  be  easily  ascer- 
tained. But  unless  every  power  of  this  nature  is  to  be  converted 
into  a  trust,  or  which  is  the  same  thing,  a  power  the  donee  is  bound 
to  execute,  this  clearly  was  a  simple  power.  A  power  to  give  to 
such  as  a  donee  may  select  of  a  class,  may  be  considered  as  including 
the  whole  class,  for  altliough  any  may  be  selected,  yet  the  whole 
may  be  objects  of  the  power ;  whereas  a  power  to  appoint  to  such 
one  of  a  class  as  a  person  shall  name,  authorises  a  gift  to  one 
only  of  the  class :  no  larger  number,  much  less  the  whole  class,  can 
be  made  objects  of  the  power.  If,  therefore,  the  power  is  in  the 
nature  of  a  trust,  or  there  is  a  gift  in  the  power  itself  by  implication, 
it  can  only  be  commensurate  with  the  i)0wer,  and  therefore  for  one 
only  of  the  objects.  Which  one  would  be  the  proper  cestui  que 
trusty  or  the  person  in  whose  favour  the  implied  gift  was  made. 

18.  We  may  now  state  the  cases  in  which  the  objects  of  a  power 

(i)  Ilalfhcad  r.  shepherd,  5  Jur.,  N.  S.,  IIGJ.  Q  B. 

P  P 


594  OP  A  GIFT  BY  IHPLICATIOH  [CH.  11. 8.6. 

have  been  held  to  take  in  default  of  appointment,  although  the  donee 
was  confined  to  a  life  estate  and  there  was  no  direct  deyise  to  the 
objects.  In  Alason  ».  Limbery  (c),  a  bequest  to  A  for  life,  whom 
the  testator  ^^  desired  at  his  death  to  give  it  amongst  his  children,  and 
the  children  of  his  said  daughter,  as  he  should  think  fit,''  was  holden 
by  Lord  Talbot  to  be  a  devise  to  the  children  in  default  of  appoint- 
ment, and  the  children  were  accordingly  decreed  to  be  entitled  to 
the  fund,  although  A  died  in  the  lifetime  of  the  testator.  And 
there  are  other  cases  to  the  same  effect  (c/),  some  of  which  we  shall 
have  occasion  to  consider  when  we  treat  of  a  power  to  appoint  to 
relations  (e). 

19.  So  in  Kemp  o.  Kemp(/),  a  gift  of  the  residue  to  the  testa- 
tor's cousin  for  life,  and  then  to  be  disposed  of  amongst  her  children 
as  she  should  think  proper,  was  considered  to  be  a  gift  of  the  fund 
to  the  children  in  default  of  appointment,  and  an  invalid  appointment 
was  treated  as  no  appointment. 

20.  There  is  more  difficulty  where,  as  in  Longmore  v.  Broom  {g\ 
the  person  named  has  a  discretion,  and  can  prefer  even  one  class  to 
another ;  and  yet  even  in  such  a  case,  if  an  intention  can  be  collected 
to  give  the  fund  to  the  objects,  they  will  take  it  though  there  is  no 
appointment  (A). 

21.  In  Jones  r.  Torin  (i),  in  which  Longmore  r.  Broom  was  not 
cited,  a  sum  of  money  was  bequeathed  to  trustees  for  the  testator's 
daughter  for  life,  and  upon  her  decease  he  gave  the  same  to  the 
children  of  other  persons^  or  their  descendants,  in  such  propoiv 
tions  to  each  as  his  daughter  might  by  her  will  or  any  other  declara- 
tion during  her  lifetime  direct.  The  daughter  did  not  exercise  the 
power,  and  it  was  held  that  the  descendants  were  mentioned  merely 
as  substitutes  for  the  children.  There  was  a  direct  gift  with  a  power 
of  selection. 

22.  In  Grieveson  r.  Kirsopp  (A),  the  testator  gave  by  his  will  to 
his  wife  during  her  widowhood,  for  the  benefit  and  advantage  of  his 
children,  either  to  hold  or  dispose  of  his  estate  Ay  as  she  might  find 
most  convenient,  but  if  she  desired  to  dispose  of  the  same,  it  was  to  be 
managed  by  trustees.  By  a  codicil  he  empowered  his  wife,  with  the 
assistance  of  the  trustees  named  in  the  will,  to  sell  all  his  estates, 
and  the  money  thence  arising,  with  his  personal  estate,  "  she  shall 

ie)  T.  Term,  1734,  MS.  (e)  Vide  chap.  15. 

\d)  Davy  v.  Hooper,  2  Veni.  665;  6  (/)  5  Ves.  849;  see  Fowler  v.  Hooter, 

Bro.  P.  C.  51 J  Maddigoo  ».  Andrew,  1  Ves.  3  Yo.  &  Jenr.  506;  Brown  r.  Pocock,  6 

57;  Hockley v.Mawb7, 1  Ves. jun.  143;  Moi^  Sim.  257. 

gan  o.  Sorman,  1  Tannt  289 ;  Witts  v.  (g)  7  Ves.  134. 

Boddington,  3  Bro.  C.  C.  95;  5  Yes.  503,  (A)  Ibid, 

stated  from  Lib.  Reg. ;  Keade  v.  Reade,  5  (t)  6  Sim.  255. 

Ves.    744;    Longmore  v.  Broom,   7    Ves.  (*)  2  Kee.  653;  see  1  You.  &  CoU.  C.  C. 

124;  White  v.  Wilson,  1  Drew.  29R;  Reid  453. 
V.  Keid,25Bea.  409. 
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and  may  divide  and  proportion  amongst  my  children  as  she  shall 
think  fit  and  proper,  or  as  she  shall  direct  or  order "  by  her  will. 
The  widow  did  not  sell,  and  survived  all  her  children  and  made  no 
valid  appointment.  It  was  held  that  she  took  a  life  interest,  with  a 
power  to  sell  the  real  estate,  which  was  in  the  nature  of  a  trust,  and 
that,  subject  to  such  appointment  as  the  widow  might  have  made, 
the  children  were  entitled  in  equal  shares  as  property  converted  into 
personalty. 

23.  And  in  Penny  v.  Turner  (/),  where,  after  giving  to  his  mother 

a  life  estate  in  his  property,  the  testator  devised  that  at  her  decease, 

all  his  estates  and  property  should  be  divided  amongst  his  three  sisters 

or  their  children  in  such  proportions  as  his  mother  should  appoint ; 

the  mother  and  one  of  the  sisters  died  in  his  lifetime  and  the  latter 

without  issue,^d  one  of  the  two  surviving  sisters  had  two  children,  ^^  _^    ^^^ 

it  was  decided[^at  or  was  to  be  read  antfjan^that  the  property  was  StJii0jJSr^ 

to  go  in  fifths,  the  two  children  to  receive  each  one-fifth  and  the  rest  ^^j^^^^^, 

to  be  divided  between  the  two  surviving  sisters,  that  is,  it  seems,  the  ^^  ^^ 

sisters  and  the  children  took  equally  in  default  of  appointment  under 

7  u,  cf^MH    the  will,  and  the  one-fifth  of  the  deceased  daughter  having  lapsed,  the  ^$!I^  ZT^^ 

y^H^^  ^  two  surviving  daughters  took  that  in  addition  to  their  own  shares  as  ^^/*f^  ^ 

^Ji^f^r  co-heiresses  at  law  and  next  of  kin  of  the  testator. ^^«^3^fi;  tl^^^l 

'Jf^      tiA    24.  Sometimes  the  gift  to  the  objects  of  the  power  is  implied  from  i^^  '--r: — 

^i^^^k  ACthe  event  upon  which  the  property  is  given  over  to  third  persons.  C  "^  /?> 

^T(^X0t^  ^  A^Thus,  in  Witts  r.  Boddingtpn (m),  the  gift  by  will  was  to  the  wife  ^ l^kUil^L^f 

Xp*^  ^if^y^  for  life,  of  certain  articles  of  personalty,  with  power  for  her  by  her 

n^\i4y*^^    will  or  otherwise  to  give  and  bequeath  the  same  unto  or  amongst 

some  or  one  of  the  child  or  children  of  his  daughter,  in  such  manner 
and  proportions  as  his  wife  should  think  proper ;  hut  in  case  no  such 
children  of  his  daughter  should  be  alive  at  the  time  of  his  wife^s  decease, 
then  he  desired  or  directed  her  to  give  or  leave  the  same  unto  his 
own  relations.  The  gift  over  was  considered  as  decisive  of  the  in- 
tention, that  if  there  were  children  they  should  have  the  property, 
and  accordingly,  no  appointment  having  been  made,  they  were 
decreed  to  take  it  equally. 

25.  Where  the  objects  of  the  power  take  by  implication  from  the  ^/-y-^^ 
words  of  the  power  itself,  those  only  can  take  in  default  of  appoint-  ^^-^^^-^ 
ment  who  were  capable  of  taking  by  appointment  (n).  ^^/^    * 

26.  In  Winn  v,  Fenwick  {p),  a  fund  was  settled  if  the  wife  should  ^^!X  //^ 
die  in  her  husband's  lifetime  having  one  or  more  child  or  children  \  ^ 
then  living  upon  trust  for  all  and  every  the  child  or  children  of  the  /  ^ 
marriage  in  such  shares,  &c.  as  the  wife  by  deed  or  will  should  ap-  A  ^  fpj 
point;  and  if  there  should  be  no  issue  living  at  her  decease,  then  a  ^-^^y* 

(Z)  2  Phill.  403 ;  15  Sim.  368.  78 ;  see  Woodcock  v.  Renneck,  4  Bear.  190. 

(m)  3  Bro.  C.  C.  05 ;  5  Ves.  503.  {p)  11  Beav.  438. 

(n)  Walsh  v.  Wailinger,  2  Russ.  k  Myl. 
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general  power  of  appointment  was  given  to  the  wife.  The  wife  did  not 
execute  her  power,  and  she  had  children,  some  of  whom  died  in  her 
lifetime  and  some  survived  her.  It  was  admitted  that  children  took, 
in  default  of  appointment,  by  implication,  but  the  question  was  what 
class  was  entitled.  The  Master  of  the  Kolls  said  that  the  rule  was, 
that  none  could  take  by  implication  upon  the  non-execution  of  a 
power,  who  could  not  take  under  an  execution  of  such  power.  The 
argument  here  was  the  converse,  that  all  take  in  default  of  appointment 
who  could  take  under  an  execution  of  the  power,  and  thaf  in  this 
power  to  appoint,  the  words  "  all  and  every  the  children  "  were  used 
without  any  limit  as  to  description  which  would  confine  the  objects 
to  such  children  as  should  be  living  at  the  mother's  death.  But  he 
added,  the  power  to  appoint  was  to  arise  in  the  event  of  her  having 
one  or  more  child  or  children  living  at  her  death,  and  in  that  event 
only,  and  taking  this  in  connexion  with  the  clause  by  which  the 
property  is  to  revert  to  the  settlor  in  the  event  of  there  being  no 
issue  of  the  marriage  living  at  her  death,  he  thought  the  true 
meaning  of  the  settlement  was  that  those  children  only  who  were 
living  at  her  death  were  entitled  to  take. 

27.  It  may  be  considered  doubtful  whether  this  construction  gave 
effect  to  all  the  words  of  the  settlement  which  the  Court  intended  to 
construe  by  implication,  for  thej^p^ver  clearly  embraced  all  and  every 
the  children,  and  might  have  been  exercised  in  favour  of  all,  although 
it  would  not  have  taken  effect  unless  some  one  survived  their  mother: 
in  this  view,  as  some  did  survive,  all  might  have  been  held  to  take 
by  implication,  in  default  of  appointment* 

28.  But  where  there  is  a  gift  over  in  default  of  appointment  to  the 
objects  of  the  power  or  to  other  persons^  of  course  the  words  of  the 
power  cannot  operate  to  vest  any  estate  in  the  objects  of  it  by  impli- 
cation, if  there  be  no  appointment  (/?). 

29.  But  a  gift  over  to  prevent  a  lapse,  to  the  objects  of  the  power, 
which  does  not  take  place,  will  not  prevent  the  implied  gift  arising 
from  the  power  itself.  This  was  decided  in  Kennedy  v.  Kingston  ( j), 
where  the  gift  was  of  a  sum  of  money  to  one  for  life,  and  at  her  decease 
to  divide  it  in  portions  as  she  shall  choose  to  her  children,  and  in  case 
she  died  before  him,  he  left  the  sum  to  be  equally  divided  amongst 
her  children.  It  was  held,  that  the  power  embraced  only  children 
living  at  the  donee's  death :  but  that  it  must  be  understood  as  tacitly 
including  a  provision  for  an  equal  division  of  the  fund  amongst  the 
objects,  in  the  event  of  no  a])pointment  being  made.  Two  who  sur- 
vived were  therefore  the  only  j)crj*ons  to  take ;  they  only  could  take 
under  an  appointment,  and  if  no  appointment  were  made  they  would 
take   by  necessary  implication.     The  question,  the    Master  of  the 

(/))  Jenkins  v.  Qiiinciiant,   Pritchard  r.       Clark,  860. 
Quinchant,  5  Vos.  oS^G,  n. ;  Auibl.  140;  G  {q)  2  Jac.  &  W.. Ik.  431. 
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Bolls  said,  was,  upon  the  clause  in  case  of  the  legatee  for  life  dying 
before  the  testatrix,  the  sum  was  to  be  equally  divided  amongst  the 
children ;  and  it  was  said  that  the  mention  of  one  event  upon  which 
they  were  to  take  in  default  of  appointment,  was  an  exclusion  of  any 
other ;  and  that  it  was,  therefore,  not  meant  to  go  to  them  except 
upon  an  event  that  had  not  happened.  But  this  did  not  appear  to 
him  to  be  a  necessary  consequence.  She  might  die  in  the  lifetime 
of  the  testatrix ;  she  might  survive  and  make  a  complete  appbintment, 
or  she  might  survive  and  make  an  incomplete  appointment.  Ther« 
was  no  provision  in  express  terms  for  the  event  which  had  actually 
happened,  of  her  surviving  and  making  an  incomplete  appointment, 
or  for  her  making  no  appointment  at  all ;  but  that  is  quite  consistent 
with  the  express  provision  for  her  dying  before  the  tesUtrix,  as  in 
that  event  the  fund  was  not  disposed  of  by  the  previous  part  of  the 
will.  It  did  not,  therefore,  seem  to  him  that  this  provision  annihi- 
lated the  implication  arising  from  the  previous  part  of  the  sentence, 
which  he  considered  as  embracing  a  power  to  appoint  to  the  children 
who  should  survive,  with  a  gift  to  them  in  default  of  appointment 
The  two  survivors,  therefore,  were  entitled  alone  to  the  whole  sum. 


30.  There  is  still  another  class  of  cases  where  the  property  is 
actually  given  to  the  objects,  but  the  shares  or  interests  are  to  be 
apportioned  by  a  third  person ;  and  there  of  course  the  objects  will 
take  although  the  power  be  not  executed,  but  that  is  by  force  of 
the  original  gift ;  and  in  some  of  these  cases  the  intention  is  still 
more  strongly  marked  by  the  gift  over,  which  is  not  in  default  of 
appointment,  but  for  default  of  the  objects. 

31.  Thus  where  a  inarriage  settlement  of  some  annuitit^s  was  made 
by  the  husband,  in  trust  for  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  children,  in  such  manner  as  lie  should  appoint, 
and  if  no  children,  to  his  executors,  administrators  and  assigns.  The 
father  died  without  having  made  any  appointment,  and  there  was  an 
only  child  of  the  marriage.  Lord  Hardwicke  was  of  opinion  that 
the  child  was  entitled  under  the  settlement  to  the  annuities  as  an 
interest  vested  in  her,  and  that  the  father  had  only  a  pov\er  reserved 
to  him  of  making  such  disposition  thereof  amongst  his  children  as  he 
thought  proper,  and  there  being  only  one  child,  that  she  was  entitled 
to  the  whole  (r). 

32.  In  Hockley  v.  Mawbey  (*),  a  devise  of  freehold  and  leasehold 
estates  to  the  testator's  son,  and  his  issue  lawfully  begotten,  or  to  be 
begotten,  to  be  divided  amongst  them  as  he  should  think  fit,  arid  in 
case  he  should  die  without  issue ^  over,  was  held,  as  to  the  leaseholds, 
to  be  a  gift  to  the  son  for  life,  and  after  that  to  his  issue,  in  such  dis- 
tributive shares  as  he  should  appoint.     Lord  Thurlow  observed,  that 

(r)  BelUsis  v.  Uthwatt,  1  Atk.  420.  {g)  1  Ves.  jun.  143. 
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it  had  been  said  tliat  this  might  be  interpreted  to  be  a  gift  to  the  eon 
in  tail,  with  a  power  annexed  to  raise  a  future  use  upon  it  of  the 
description  mentioned.  As  to  that,  he  apprehended  that  in  case 
there  had  been  children  of  the  son,  it  was  not  intended  to  be  left  in 
his  power  to  determine  whether  he  should  or  should  not  consider  it 
as  his  own,  and  raise  a  future  use  if  he  pleased ;  but  the  disposition 
gave  an  interest  to  his  children,  and  a  title  to  insist  upon  an  estate 
in  the  premises  so  given  at  all  events,  and  then  the  son  has  no  autho- 
rity but  as  to  the  proportions  in  which  thej  were  to  take,  but  not  to 
choose  whether  anything  should  be  given  to  them  or  not. 

33.  So  upon  a  devise  to  the  wife  for  life,  and  after  her  decease 
unto  her  children,  to  be  parted  among  them  as  she  should  appoint, 
Mansfield,  O.  J.,  thought  that  all  the  children  would  have  taken  if 
there  had  been  no  appointment  (^). 

34.  So  a  devise  unto  and  among  his  three  children  and  their 
lawful  issue,  in  such  proportions,  &c  as  his  wife  should  appoint, 
without  any  gift  over,  in  default  of  appointment,  was  held  to  give 
the  children  estates  tail  {u). 

35.  In  Casterton  v.  Sutherland  (jt),  an  estate  was  devised  to  the 
testator's  wife  for  life,  and  after  her  death  unto  and  amongst  all  and 
every  their  children,  in  such  manner  and  in  such  proportions  as  she 
should  appoint.  He  authorized  her  to  sell  the  estate  and  invest  the 
money,  and  receive  the  interest  for  her  life,  and  after  her  death  he 
directed  both  principal  and  interest  to  be  paid  to  and  among  their 
children  in  such  proportions  as  aforesaid.  All  the  children  who  sur- 
vived the  testator  died  in  their  mother's  lifetime,  and  she  died  with- 
out having  made  any  appointment ;  and  Sir  W.  Grant  was  clearly  of 
opinion  that  this  was  a  tenancy  in  common'  among  the  children, 
subject  to  the  power  of  appointment,  and  that  upon  the  whole  of  the 
devise  they  took  the  fee. 

36.  Tn  Bushell  v.  Bushell  (y),  by  an  inaccurate  settlement  upon  a 
marriage,  leaseholds  for  lives  were  settled  to  the  use  of  the  husband 
for  life,  with  remainder  to  the  issue  to  be  begotten  by  him  on  the 
wife,  in  such  shares  and  proportions  as  they  shoyld  appoint.  Lord 
Kedesdale  said,  that  the  whole  of  the  instrument  was  incorrect ;  it 
seemed  to  have  been  considered  only  as  notes  for  a  future  settle- 
ment; the  children  were  intended  to  take  not  by  appointment 
merely,  but  also  in  default  of  appointment,  though  no  such  provision 
was  inserted.  The  deed  would  be  rectified  accordingly,  and  the 
consequence  would  be  that,  subject  to  the  power  of  appointment,  the 
children  would  be  tenants  in  conunon. 


(t)  Horgaii  V,  Sarman,  1  Taunt  889.  (x)  9  VeB.  445. 

(u)  Martin  v.  Swannell,  2  Bea?.  S49;  (y)  1  Scho.  &  Lef.  90;  and  see  Madoc 

Tucker  v.  Billing,  2  Jar.,  N.  S.,  483,  which  v.  Jackson,  2  Bro.  C.  C.  588  3  4  Ves.  792; 

coDsider.  1  Scho.  &  Lef.  299. 
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37.  In  the  coses  hitherto  discussed  powers  were  actually  created, 
and  the  question  was,  whether  they  were  strictly  such,  or  in  the 
nature  of  trusts,  or  whether  they  contained,  expressly  or  by  implica- 
tion, a  gift  to  the  objects.  But  there  are  cases  yet  to  be  considered 
in  which  the  question  is,  whether  any  power,  properly  so  called,  is 
created,  and  the  contest  is  between  an  absolute  right  of  property  in 
the  donee,  and  a  power  in  the  nature  of  a  trust  for  the  benefit  of 
certain  objects. 

38.  In  Harland  v.  Trigg  (z),  leaseholds  for  lives  were  given  to  the 
uses  of  a  previous  devise  of  real  estates,  "  all  other  leaseholds  to  John 
Harland  for  ever,  hoping  he  will  continue  them  in  the  family."  Lord 
Thurlow  held  that  the  objects  must  be  distinct.  Where  there  is  a 
choice,  it  must  be  in  the  power  of  the  devisee  to  dispose  of  it  either 
way.  The  words  did  not  clearly  demonstrate  an  object,  and  he  held 
it  notioh^B,  trust. 

39.  In  Wright  ©.  Atkyns  (a),  the  devise  was  of  his  freehold,  copy- 
hold and  leasehold  estates  unto  his  mother,  and  her  heirs  for  ever,  in 
the  fullest  confidence  that  after  her  death  she  would  devise  the  pro- 
perty to  his  family.  The  words  in  the  fullest  cor^dence  were  held 
sufficient  to  create  a  trust,  if  there  was  no  uncertainty  in  the  object, 
and  it  was  decreed  that  the  mother  was  tenant  for  life,  with  re- 
mainder in  trust  for  the  devisor's  heir  as  persona  designatay  and  as 
tenant  for  life  she  was  restrained  from  cutting  timber  (i).  Upon  an 
appeal  to  the  House  of  Lords,  after  elaborate  arguments,  it  was  held 
that  she  was  not  a  bare  tenant  for  life,  and  the  case  was  remitted  to 
the  Court  of  Chanqery.  Lord  Eldon  then  gave  her  liberty  to  cut 
timber  in  an  husbandlike  manner,  as  tenant  in  fee,  giving  security 
for  the  value  or  bringing  the  value  into  court.  Upon  a  second 
appeal  to  the  House  of  Lords  that  order  was  reversed,  and  slie  was 
declared  entitled  to  cut  the  timber  as  tenant  in  fee,  leaving  the 
question  open  as  to  the  person  entitled  to  the  property  at  her 
death  (c).  And  it  was  declared  that,  according  to  the  true  con- 
struction of  the  wiU,  the  intention  of  the  testator  must  be  taken  to 
have  been  to  give  to  the  mother  a  right  to  cut  the  timber  for  her  own 
use.  The  principle  of  the  decision  was,  that  the  actual  devise  to  the 
mother  should  not  be  cut  down  further  than  was  necessary  to  give 
effect  to  the  ultimate  trust,  if  one  was  declared. 

40.  In  Heneage  r.  Lord  Andover(d),  which  was  heard  in  the 

(z)  1  Bro.  C.  C.  142  ;   Macey  v.  Shar-  356;  Alexander  v,  Alexander,  2  Jur^  N.  S., 

mer,  1  Atk.  389.  898. 

(a)  17  Ves.  266;   19  Ves-  299;   Coop.  (b)  1  Ves.  &  Bea.  316. 

Ill ;  Grant  v.  Lynain,4  Russ.  292;  Bland  (c)  Cases  D.  P.,  7  Jaly  1823,  MS.;  the 

V.  Bland,  2  Cox,  349 ;    Lawless  «.  Shaw,  writer  was  one  of  the  couDsel  for  the  appel- 

Rep.  tempt  Sngd.  164;  Hoy  v.  Martin,  6  lant;  Sugd.  H.  of  L.  376. 

Sim.  668;   Wood  v.  Cox,  1   Eee.  317;  {d)  10  Price,  230. 
Johnston  v.  Rowlands,  2  De  Gex  &  Sma. 
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House  of  Lords  («)  under  the  name  of  Meredith  v.  Heneage,  upon 
conflicting  declarations,  it  was  held  that  no  trust  was  created,  as  the 
testator  declared  that  he  had  given  to  his  wife  his  estate  unfettered 
and  unlimited,  although  he  added,  in  full  confidence,  and  with  the 
firmest  persuasion  that  in  her  future  disposition  and  distribution 
thereof  she  would  distinguish  the  heirs  of  his  late  father,  by  devising 
the  whole  of  his  estate,  together  and  entire,  to  such  of  his  father's 
heirs  as  she  might  think  best  deserved  her  preference. 

41.  In  Sale  v.  Moore  (/),  the  testator  gave  to  his  wife  aU  his 
worldly  substance,  upon  trust  to  pay  his  debts  and  funeral  expenses, 
a  legacy  to  a  charity,  and  an  annuity  to  one  of  his  next  of  kin,  adding, 
that  his  brother  beiug  in  affluent  circumstances,  and  his  eldest  sister 
being  already  provided  for  by  him,  would,  he  trusted,  be  considered  by 
them  as  a  sufficient  reason  for  his  not  leaving  them  anything  in  his 
will,  as  he  could  not  do  it  without  taking  from  his  wife's  property, 
who  was  more  in  need  of  it.  The  remainder  of  what  he  died  pos- 
sessed of  he  left  to  his  wife,  recommending  to  her,  and  not  doubting, 
as  she  had  no  relations  of  her  own  family,  but  that  she  would  consider 
his  near  relations  should  she  survive  him,  as  he  should  consider  them 
himself  in  case  he  should  survive  her :  it  was  held  that  no  trust  was 
created  (ff), 

42.  These  cases  show  the  disinclination  of  the  Courts  to  create  a 
power,  properly  so  called,  upon  words  of  recommendation,  where  the 
absolute  property  is  given  to  the  person  to  whom  the  recommenda- 
tion is  addressed,  although  clearly  if  a  sufficient  intention  appears 
to  create  a  power,  or  a  trust  through  the  mediuiQ  of  a  power,  words 
of  recommendation  will  be  sufficient  to  raise  it 


43.  As  we  shall  hereafter  see,  where  a  power  is  given  to  one  to 
appoint  amongst  a  class  of  persons  as  relations,  or  to  select  any  of 
them,  if  he  have  not  misconducted  himself,  the  Court,  upon  a  bill 
filed,  will  still  allow  him  to  exercise  the  power,  although  under  its 
own  eye  {h)  (I). 

44.  That  rule  ought  equally  to  apply  to  a  trust,  or  power  in  the 
nature  of  one,  to  executors  to  pay  the  testator's  personal  estate  unto 
and  amongst  his  two  brothers  and  his  sisters,  or  their  children,  in 
such  shares  and  at  such  times  as  they,  or  the  major  part  of  tliem,  or 
the  survivor  of  them,  his  executors  or  administrators,  should  in  their 

(e)  10  Price,  306 ;  I  Sim.  542.  197. 

(/)  1  Sim.  634.  {k)  Ir^frOy  ch.  16  j  Lord  v.  Bunn,  2  You. 

Ig)  And  see  Henson  v,  Wliittam,  6  Sim.  k  CoU.  C.  C.  OS. 
22;  Lechmere  v.   Layie,  3  Myl.  &  Kee. 


(1)  lo  BatliT  V.  Greenwood,  22  Bea.  303,  a  discretionary  power  to  tni$te*»8  in  a  will  was 
held  not  to  be  revoked  by  a  codicil  altering  the  ultimate  destination  of  the  property. 
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discretion  think  proper ;  and  yet  in  gruch  a  case  (i)  Sir  W.  Grant, 
upon  a  bill  filed,  took  the  administration  of  the  fund  into  the  hands  of 
the  Court,  and  excluded  the  executors  from  exercising  the  power, 
without  giving  any  reason  for  doing  so. 

45.  In  an  early  case  (A),  where  a  man  by  his  will  directed  that 
certain  property  should  be  distributed  by  his  two  daughters,  his 
executrixes,  amongst  themselves,  their  brothers  and  sister,  or  to  such 
of  them,  and  in  such  proportions  as  they  should  judge  most  fit  and 
convenient,  according  to  their  needs  and  necessities ;  Lord  Keeper 
Wright  went  much  further,  and  actually  exercised  the  power  by 
giving  to  the  heir  a  double  share,  as  looking  upon  him  to  stand  most 
in  need  thereof;  and  although  the  daughters  insisted  upon  their 
right  to  exercise  the  power,  the  House  of  Lords  affirmed  the  decree. 
This  has  justly  been  considered  a  very  extraordinary  case  (/) ;  but 
the  doctrine  was  not  new :  in  one  case  (m)  the  whole  of  the  estate 
was  given  to  the  heir-at-law,  although  the  trust  was  to  convey  the 
estate  to  such  of  the  relations  as  A  should  think  best  and  most 
reputable  for  the  testator's  family,  the  Court  judging  it  most  re- 
putable for  the  family  that  the  heir-at-law  should  have  it. 

46.  But  these  cases  are  not  now  lav^.  The  trustees'  discretion 
was  not  only  taken  away,  but  the  Court  itself  executed  the  power. 
Such  a  power  is  now  disclaimed  (w).  The  Court  never  exercises  a 
discretionary  power  {o).  But  where  the  trust  is  under  the  direction 
of  the  Court,  it  may  fix  a  period  within  which  the  power  shall  be 
exercised  (p).  And  of  course  the  extent  of  the  trustees'  discre- 
tionary power  falls  within  the  jurisdiction  of  the  Court.  Where  the 
power  was  to  the  testator's  trustees  to  whom  the  real  and  personal 
estates  were  given  to  divide  amongst  his  first  cousins,  as  they  in 
their  unconti*olled  discretion  thought  proper,  by  dividing  the  whole 
equally  amongst  them,  or  between  two  or  more  of  them,  or  giving 
the  whole  to  any  one  of  them,  and  with,  under,  and  subject  to  such 
powers,  discretions,  and  limitations  as  the  trustees  might  think  proper, 
so  that  the  same  were  in  favour  of  his  first  cousins,  or  their  de- 
scendants ;  it  was  held,  that  the  trustees  were  to  appoint  equally 
amongst  those  to  whom  they  did  appoint,  if  more  than  one,  whether 
to  two  or  more,  or  to  the  whole  number  {q)* 

47.  Where  the  power  is  not  exercised,  Although  the  donee  of  it 

(t)  Longmore  v.  Broom,  7  Ves.  124  ;   see  (m)  Clarke  v.  Turner,  2  Froem.  198 ; 

Robinson  r.  Smith,  6  Madd.  194 ;   Silli-  IMosely  v.  Mosely,  cited  ib. ;  see  Finch,  53. 
bourne  v.  Newport,  1  Kay  &  John.  602 ;  Joel  (n)  5  Ves.  859  ;  see  Alexander  v.  Alez- 

V.  Mills,  3  Kay  &  John.  458.  ander,  2  Yes.  640 ;  Keates  v.  Burton,  14 

(A)  Warburton  v.  Warburton,  2  Vem.  Ves.  437. 
420;  1  Bro.  P.  C.!^4;  and  see  Carr  v.  Bed-  (o)  Maddison  v.  Andrew,  1  Ves.  57. 

ford,  2  Clia.  Rep.  77.  (p)  Piper  ».  Piper,  3  Myl.  &  Kee.  159. 

(0  See  6  Ves.  859 ;  Ambl.  100.  (g)  Ward  ».  Tyrrell,  4  Jur.,  N.  S.,  779. 
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had  a  discretion^  and  there  is  no  express  gift  in  default  of  appoint- 
ment, but  the  gift  is  bj  implication  &om  the  direction  containing  the 
power,  the  Court  exercises  no  discretion,  but  distributes  the  fund 
equally  (r).  In  Longmore  v.  Broom,  Sir  W.  Grant  held  clearly  that 
the  executors  had  a  discretion,  and  might  say  to  whom  the  fimd 
should  be  given,  the  parents  or  the  children.  But  the  Court  had 
not  that  discretion,  but  had  only  to  say  what  class  was  to  take,  and 
then  the  distribution  must  be  equal  between  the  parents  and  the 
children* 

(r)  Kemp  v.  Kem|s  5  Yes.  849;  Long-      v,  KinTen,  1  Vern.  06;  Hobeon  o.  Neale,  17 
more  v.  Broom,  7  Yes.  1S4 ;  and  see  Gibson      Bear.  174. 


CHAPTER  XIL 

OP  BELIEF  AGAINST   THE  ACTUAL  EXECUTION   OF  POWERS. 


SECTION  I. 
OF   VOID   EXECUTIONS   BY  THE  GENEBAL  BULE   OP   LAW. 


2.  I)eed  executing  a  power  void  upon  game 

grounds  as  deeds  in  general, 
9.  As  by  rasure, 

4.  Not  by  canceVation, 

5.  Void  where  consideration  body  as  sti' 

fling  a  prosecution. 

6.  So  tohere  an  inducement  to  prostitution. 

7.  Contra  where  prrnmUun  pudicituB. 


9.  Duress  avoids  the  deed, 

10.  Drunkenness  also. 

11.  Lunacy  also :  where  lunaiic^s  contract 

binds. 

12.  So  where  the  whole  transaction  is  a 

fraud. 

13.  Mere  guerfioii  qf  valid  execution  to  be 

tried  at  law. 


1,  In  the  last  chapter  we  considered  in  what  cases  a  defective 
execution  of  a  power  would  be  supported,  and  we  are  now  to  inquire 
in  what  instances  the  actual  execution  of  a  power  may  be  set  aside, 
although  the  solemnities  required  by  the  deed  creating  the  power 
have  been  duly  adhered  to.  This  inquiry  may  be  divided  into 
two  branches:  1.  Where  the  instrument  may  be  avoided  at  law; 
2.  Where  equity  only  can  relieve. 

2.  And  first,  an  instrument  executed  under  a  power  may  be 
avoided  at  law  on  the  same  grounds  as  deeds  in  general  may.  To 
enter  into  the  consideration  of  all  the  rules  on  this  head  would  be  an 
unpardonable  digression ;  but  their  leading  features,  with  reference 
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to  cases  likely  to  arise  upon  the  execution  of  powers^  may^  perhaps, 
without  impropriety,  be  here  stated.  They  form  a  link  in  the  chain 
of  our  subject. 

3.  If,  then,  an  instrument  be  altered  by  rasure  or  otherwise,  in  a 
material  part,  by  the  person  for  whose  benefit  it  was  intended,  the 
deed  becomes  absolutely  void  (a).  The  opinion  formerly  was  that 
a  rasure  by  a  stranger  would  have  the  same  operation  (h) :  but  it  has 
been  very  properly  decided  otherwise  (c) ;  for  it  should  seem  that 
the  true  ground  of  the  rule  is  the  fraud  of  the  party  interested. 

4.  And  since  the  Statute  of  Frauds  {(I)  the  mere  cancellation  of  an 
instrument  will  not  defeat  the  estate  created  by  it(^);  and  even  if 
the  instrument  would  from  its  nature  be  revocable  by  cancellation, 
yet  if  the  cancellation  be  made  through  a  mistake  in  facts,  or 
even,  it  is  said,  though  a  mistake  in  law,  the  mistake  will  annul  the 
cancellation  (/)• 

5.  If  a  power  be  executed  as  a  consideration  for  stifling  a  prosecu- 
tion for  perjury,  the  execution  is  merely  void :  jion  est  factum  may 
be  pleaded  to  the  deed  at  law,  and  the  special  matter  given  in  evi- 
dence (^);  although  the  opinion  formerly  was,  that  equity  only 
could  relieve  where  the  consideration  did  not  appear  on  the  face 
of  the  deed. 

6.  So  an  execution  of  a  power,  as  an  inducement  to  a  woman  to 
live  with  the  party  in  a  state  of  prostitution,  is  void  (A). 

7.  But  where  it  is  a  compensation  for  the  loss  of  virtue  after 
cohabitation,  or,  as  it  is  i^naedy  prtBmium  pudiciticB,  the  consideration 
is  good,  and  the  deed  cannot  be  avoided  (t),  although  the  man  was 
married  at  the  time  of  the  cohabitation,  and  the  woman  was  aware 
of  this  fact  (A),  unless,  according,  as  it  should  seem,  to  Lord  Hard- 
wicke's  opinion,  the  woman  was  previously  to  the  intimacy  a 
prostitute  (/) ;  but  in  a  later  case.  Lord  Camden  held  clearly  that 
there  was  no  principle,  even  in  equity,  which  says  a  man  may  not 
make  a  voluntary  provision  for  a  common  prostitute,  and  he  made  a 
decision  accordingly,  in  a  case,  the  circumstances  of  which  were  well 


(a)  Whelpdale'B  case,  5  Rep.  119  a. 
ib)  Pigot's  case,  11  Rep.  279  a. 

(c)  Henfree  v.  Bromley,  6  East,  310; 
see  French  v,  Pattoo,  9  East,  351. 

(d)  29  Car.  II.  c.  3,  s.  3. 

(e)  M'Qennis  v.  M'CoUongh,  GUb.  £q. 
Rep.  235;  Roe  v.  Archbishop  of  York,  6 
East,  86 ;  and  see  Leach  v.  Leach,  2  Cha. 
Rep.  52,  which  was  before  the  statute. 

(/)  Perrott  v.  Perrott,  14  East,  423; 
sedqu. 

(g)  Collins  V.  Blantem,  2  Wils.  347 ;  and 
see  Edgecombe  r.  Rodd,  6  East  204 ;  Keir 


V.  Leeman,  9  Adol.  &  £11.,  N.  S.,  371. 

(A)  Walker  v.  Perkins,  3  Burr.  1568. 

(t)  Marchioness  of  Annandale  v.  Harris, 
2  P.  Wms.  432;  Tomer  v.  Vaughan,  2 
Wlls.  339;  HiU  v.  Spencer,  Ambl.  641 ;  see 
Beaumont  9.  Reeve,  8  Adol.  &  EIL,  N.S.,483. 

ik)  Priest  v.  Parrot,  2  Ves.  160;  and 
see  Lady  Cox's  case,  3  P.  Wms.  340; 
Knye  v.  Moore,  1  Sim.  &  Stu.  61 ;  8.  C.  6 
Bam.  &  Cress.  133,  nom.  Nye  o.  Moseley ; 
9  Dowl.  Sc  Ry.  165. 

(0  See  Clarke  v.  Periam,  2  Atk.  333. 
337. 
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calcniated  to  put  the  rule  to  the  test(m);  and  Lord  Camden's 
opinion  waa  confirmed  by  a  decision  of  the  Court  of  Exchequer  («)• 

8.  And  in  like  manner  the  deed  may  be  avoided  whenever  the 
consideration  for  executing  it  is  such  as  the  policy  of  the  common 
law  rejects,  or  as  the  statute  law  forbids. 

9.  J£  the  deed  be  executed  under  duress,  it  is  voidable,  but  not 
actually  void;  consequently  the  party  may  avoid  it  by  special 
pleading,  but  cannot  plead  turn  est  factum^  and  give  the  special 
matter  in  evidence  {o\ 

10.  There  are  only  two  other  cases  which  I  shall  here  notice — 
drunkenness  and  lunacy.  As  to  drunkenness,  if  the  party  was 
drawn  in  to  drink  through  the  management  or  contrivance  of  him 
who  gained  the  deed  (p),  the  deed  is  absolutely  void,  both  in  law  and 
in  equity  (q).  And  a  court  of  equity  ought  not  to  give  its  assistance  to 
a  Djerson  who  has  obtained  an  agreement  or  a  deed  from  another  in  a 
state  of  intoxication ;  and,  on  the  other  hand,  ought  not  to  assist  a 
person  to  get  rid  of  any  agreement  or  deed  merely  upon  the  ground 
of  his  having  been  intoxicated  at  the  time  (r).  As  to  that  extreme 
state  of  intoxication  that  deprives  a  man  of  his  reason,  even  at  law, 
it  would  invalidate  a  deed  obtained  from  him  while  in  that  con* 
dition.  This  was  said  in  a  court  of  equity  (5),  and  it  was  observed 
in  a  late  case  at  law  that  the  authorities  in  which  courts  of  equity 
have  refused  to  relieve  persons  against  contracts  made  by  them 
when  in  a  state  of  intoxication,  may  ix>6^bly  have  reference  to  a 
case  of  partial  drunkenness.  But  that  where  the  party  when  he 
enters  into  the  contract  is  in  such  a  state  of  drunkenness  as  not  to 
know  what  he  is  doing,  and  particularly  where  this  was  known  to  the 
other  party,  the  contract  is  void  altogether,  and  he  cannot  be  com- 
pelled to  perform  it  {t),  and  so  it  was  decided. 

11.  As  to  lunacy,  although  the  deed  might  always  have  been  set 
aside  by  the  committee  of  the  lunatic,  or  by  his  heirs  after  his  death ; 
yet  formerly  the  party  himself  could  not,  after  he  had  recovered  his 
senses,  plead  his  lunacy  in  avoidance  of  the  deed  (?/).  But  a  dis- 
tinction was  established  between  a  feoffinent  with  livery  of  seisin  by 


(m)  Hill  r.  Speocer,  Ambl.  641. 

(i»)  Gray  v.  Mathiw,  6  Ves.  287. 

(0)  See  Bull.  N.  P.  172. 

(p)  Johnson  v.  Medlicott,  3  P.  Wms. 
131,  n.;  Pitt  V.  Smith,  3  Camp.  Ca.  35; 
Fenton  v.  Holloway,  1  Stai'k.  120;  lee 
Butler  V,  MulTibill,  L  Bligh,  137. 

iq)  Cole  V.  Robbios,  Bull  N.  P.  172; 
Cooke  V.  Clayworth,  18  Yea.  12 ;  Nagle  ?. 
Baylor,  3  Diu.  &  Wur.  60. 

(r)  Per  Sir  W.  Grant,   18  Ves.  15;  3 


Dm.  &  War.  64,  65 ;  Cragg  r.  Holme,  IS 
Ves.  14,  cited. 

(s)  18  Ves.  16;  Davies  «.  Cooper,  6  Hyl. 
&  Cnu  270. 

(t)  Gore  r.  Gibson,  13  Moea.  Sc  Wels. 
623,  per  Parke  B. 

(u)  Beverley's  case,  4  Rep.  123  b ;  Stroad 
V.  Marshall,  Cro.  Eliz.  3US;  Murley  v. 
Sberren,  8  Adol.  &  £11.  754;  as  to  actions 
of  assampsit,  see  Browne  o.  Joddrell,  1 
Mood.  &  Maik.  105;  3  Curr.  &,  Payuc,  30. 
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a  lunatic  which  because  of  the  solemnity  of  the  livery,  was  voidable 
only ;  and  a  bargain  and  sale,  or  surrender,  &c.  which  was  actually 
void  (x) ;  and  this  applied  strictly  to  deeds  executing  powers.  But 
this  distinction  is  at  an  end ;  for  by  the  8th  &  9th  Vict.  c.  106  (y), 
it  is  enacted  that  a  feoffment  made  after  the  1st  October  1845,  shall 
not  have  any  tortious  operation.  And  it  is  now  decided  that  the 
man  himself,  as  well  as  his  representatives,  may  establish  his  lunacy 
in  order  to  impeach  a  deed  which  he  has  executed  (z).  But  a 
Jxmafide  contract  without  notice  to  the  one  party  of  the  unsound- 
ness of  the  mind  of  the  other  cannot  be  impeached  when  it  has  been 
carried  into  effect,  so  that  the  parties  cannot  be  restored  to  their 
original  rights  (a).  The  result  of  the  authorities  seems  to  be  that 
dealings  of  sale  and  purchase  by  a  person  apparently  sane,  though 
subsequently  found  to  be  insane,  will  not  be  set  aside  against  those 
who  have  dealt  with  him  on  the  faith  of  his  being  a  person  of  com- 
petent understanding  (h). 

12.  Where  a  power  with  a  condition,  as  in  Doe  v.  Martin  (c),  is 
complied  with  for  form's  sake,  but  in  substance  is  departed  from,  and 
the  whole  transaction  is  founded  in  fraud,  the  execution  will  be  a 
nullity  at  law  as  well  as  in  equity.  But  such  a  case  should  not  be 
confounded  with  those  where,  though  there  is  no  fraud,  the  execu- 
tion is  void  at  law,  because  the  power  is  not  duly  exercised. 

13.  Where  the  question  is  simply  whether  the  power  be  well 
executed  or  not,  as  in  the  common  case  of  a  leasing  power,  the 
question  must  be  tried  at  law,  and  if  there  is  nothing  more  in  the 
case,  a  bill  in  equity  to  set  aside  the  execution  of  the  power  cannot 
be  maintained  (ef). 


(x)  Yates  r.  Boen,  2  Str.  1104;  Thorn p- 
Eon  V.  Leach,  Comh.  4(^S. 
(y)  S.  4,  see  7  &  8  Vict  c.  76,  s.  7,  repealed 

by  the  later  act,  s.  1,  us  from  the  Ist  October 
1845. 

(z)  Molton  V.  Camroux,  2  Excfa.  Rep. 
487.50),4Exch.  Rep.  17. 

(/i)  Frost  V.  Beavan,  17  Jur.809,  BeaTan 
V.  Macdonnoll,  10  Exch.  Urp.  184;  Camp- 
bell ».  Hooper ;  3  Sma.  &  Gif.  153;  Elliot  v. 


luce,  7  De  Gex^  Mac.  &  Gor.  47J,  Siigd. 
Purch.  174. 

{b)  Per  Cur.  7  De.  Gex,  Mac.  &  Gor, 
488. 

(c)  4  Term  Rep.  39;  vide  ir^ra^  ch.  19 ; 
Duet.  Carr,  1  Car.  &:  Mars.  123;  Robin- 
son V.  Brings,  1  Sma.  &  Giff.  188. 

(rf)  Tichburn  v.  Leigh,  6  Vin.  Abr.  805, 
pi.  11 ;  Marquis  of  Donegal  v.  Greg,  13  Ir. 
Eq.  Rep.  39. 


606 


OF  VOID  APPOINTMENTS  IN  EQUITY.      [CH.  12.  S.  2. 


OP  VOID  EXECUTIONS  IN  EQUITY  ONLY. 


SECTION  11. 


1.  Chmmdaofequiiablejurigdictian. 

3.  Appomtment  to  child  liieiy  to  die,  or 

an  infant. 

4.  Tnutee  joining  in  appointment  try  mis' 

representation,  void. 

5.  Appointment  to  one  child  vpon  a  bar- 

gain,  void. 

6.1 
-g  J  Or  partially  for  father's  benefit. 

7.  Appointment  of  a  Jointure  partly  for 

husband's  ben^,  void. 
S>  So  an  advance  of  money  by  the  hus* 

band  to  increase  his  power. 
9.  Jointures  affected  only  pro  tanto  by 
fraud. 
!!•  Lord  Hardwicke's  opinumy  the  same 
rule  applied  to  an  appointment  to  a 
child. 
12.^  But   the  latter  decided  to  be  void 
16./  in  toto. 

16.  Distinction  between  the  two  powert. 

17.  5011  appointee,  relieved  as  entitled  in 

dtfault  of  appointment,  though  par- 
ticeps  criminis. 


19. 
20 


*\  Payment  of  father' t  debts. 

21.  Or  securities  to  strangers, 

22.  Loan  to  father. 

23.  Collateral  benefits  for  him. 


26.  Fraudulent  mortgage. 

26.  Pretended  sale. 

27.  Independent  valid  appointment. 

28.  Purchaser  liable  to  the  same  equity. 

^  [where  he  is  safe:  3P Queen  y.Far- 

sJ  ^*^- 

32.  Where  other  arrangements  are  valid. 

33.  Fraudulent  appointment  on  marriage 

invalid, 

34.  Not  protected  by  wmrcommunication 

with  child. 

35.  Anger,  ^'C,  not  a  ground  to  impeach 

an  appointment. 

36.  Vavis  v.   UphiU.     Where   a  parent 

having  a  power  may  take  a  benefit. 

37.  Appointment  to  an  infant  for  benefit 

qf  donee,  bad. 

38.  Appointee  with  notice  of  agreement 

not  to  execute  power,  bound. 

39.  Where  a  purcJiaser  under  a  power  qf 

sale  is  bound  to  see  proper  rente  are 
reserved. 

40.  Appointment  to  a  younger  chUd  void 

tq)on  his  becoming  eldest. 

42.  Marriage  brokage  avoids  an  appoint- 

ment. 

43.  And  the  interest  created  wUl  be  set 

aside  In  toto  for  the  remainder-man. 


1.  There  are  some  cases  which  a  court  of  law  cannot  reach. 
This  happens  where  the  power  is  duly  executed  according  to  the 
terms  of  it;  but  there  is  some  bargain  behind^  or  some  ill  motive^ 
which  renders  the  execution  fraudulent,  and  will  enable  equity  to 
relieve.  It  would  be  difficult  to  draw  the  precise  line  between  the 
jurisdiction  of  law  and  equity  on  this  head.  The  substantial  ground 
upon  which  equity  maintains  ahnost  an  exclusive  jurisdiction  in  cases 
of  fraud  is,  that  it  is  enabled  to  mould  and  cut  down  the  fraudulent 
instrument  according  to  good  conscience ;  whereas  a  court  of  law,  if 
it  take  conuzance  of  the  subject,  must  entirely  defeat  the  instru- 
ment ;  it  cannot  maintain  the  execution,  as  far  as  it  is  within  the 
meaning  of  the  power,  and  set  it  aside  so  far  only  as  it  is  a  fraud  on 
the  authority ;  but  where  the  execution  is  altogether  a  fraud  on  the 
power,  it  may  be  asked,  why,  if  you  can  once  attack  a  deed  executed 
under  a  power  on  the  ground  of  fraud,  may  not  that  fraud  be  esta- 
blished at  law  as  well  as  in  equity?    For  this  the  case  of  Collins  r. 
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Blantem(a)  is  a  strong  authority.  It  is  not  imposable  that  it  may 
be  established,  that  whatever  is  a  ixytellj  fraudulent  execution  of  a 
power  may  be  taken  advantage  of  in  either  court.  It  has  never 
been  decided  that  a  court  of  law  cannot  enter  into  the  consideration 
of  the  firaud ;  and  until  Collins  v.  Blantem  was  decided,  it  was  the 
general  opinion  that  a  court  of  law  would  not  advert  to  a  considera- 
tion unless  it  appeared  on  the  face  of  the  instrument  In  the  case 
of  Butcher  t;.  Butcher  {b\  a  question  arose,  whether,  under  a  power 
to  appoint  to  children,  equity  could  relieve  against  an  appointment 
imder  which  a  share  merely  illusory  was  given  to  one  child.  The 
Master  of  the  Rolls  siud,  in  terms,  the  power,  though  limited  as  to 
objects,  is  discretionary  as  to  shares.  A  court  of  law  says,  no  object 
can  be  excluded ;  but  there  it  stops.  It  does  not  attempt  to  correct 
any  the  extremest  inequality  in  the  distribution;  and  yet  if  that  is  a 
fraudulent  execution  of  the  power,  why  is  it  not  void  at  law  ?  A 
fraudulent  act  has  no  more  validity  in  a  court  of  law  than  in  a  court 
of  equity ;  and  if  it  is  not  a  fraudulent  execution,  upon  what  prin- 
ciple does  a  court  of  equity  deny  it  effect?  It  is  sometimes  said, 
this  court  interferes  for  the  purpose  of  carrying  into  effect  the 
intention  of  the  party  creating  the  power,  who  must  have  meant  that 
each  object  should  derive  the  same  real  benefit  from  the  execution 
of  the  power.  Now,  every  instrument  must  receive  the  same  con- 
struction from  every  court.  Whatever  is  its  true  meaning  must  be 
its  meaning  every  where.  If  then  the  true  meaning  of  the  power, 
however  discretionary  in  terms,  be,  that  each  object  shall  have  what 
is  called  a  substantial  share,  it  is  not  executed  according  to  its  true 
meaning,  and  therefore  is  not  well  executed  by  an  appointment  that 
does  not  give  to  each  object  a  substantial  share.  A  court  of  equity 
may,  in  the  exercise  of  its  own  particular  jurisdiction,  supply  defects 
in  the  execution  of  a  power.  But  he  could  not  understand  how  the 
question,  whether  a  power  is  well  or  ill  executed,  could  receive 
different  determinations  in  different  courts.  If  it  is  not  execute^ 
according  to  its  true  import,  how  can  a  court  of  law  say  it  is  well 
executed ;  and  if  it  is  executed  according  to  its  true  import,  how  can 
a  court  of  equity  say  it  is  ill  executed  (I)  ? 

2.  Upon  questions  like  that  in  the  last  case,  the  jurisdiction  exer- 
cised by  equity  is  infinitely  more  strong  than  the  common  relief  in 
case  of  fraud.  If  a  man,  having  a  power  to  appoint  to  ^  or  J?, 
appoint  to  Ay  in  consideration  of  a  sum  paid  by  him,  equity  will 
relieve  against  the  fraud,  and  the  courts  of  law  would  refuse  to 
interfere,  on  the  ground  that  they  have  not  the  same  means  of 

(a)  Collins  v.   Blantern,    2  Wils.  347;  (&)  Butcher  v.  Batcher,  9  Ves.  882;  and 

«ee  Robinson  v.  Brigg^s,  1  Sma.  k  Giff.  188.      Ree  1  Bnrr.  126. 


(1)  The  rule  of  equity,  as  we  have  seen,  has  been  altered  by  the  Legislature,  but  the 
text  is  preserved  for  the  pnrpose  for  which  it  was  Introduced — the  general  reasoning. 
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enforcing  the  discovery  of  fraud,  and  of  relieving  against  it  But 
where,  as  in  Butcher  r.  Butcher,  a  man  has  a  power  over  a  fund, 
which  it  is  admitted  will  at  law  enable  to  give  any  share,  however 
trifling,  to  one  party,  and  he  without  fraud  exercise  that  power 
accordingly,  equity,  by  interposing  its  authority,  actually  puts  a 
different  construction  on  the  instrument  to  what  it  must  receive  in  a 
court  of  law ;  and  yet  if  a  power  gives  a  clear  right  to  appoint  to 
several  persons,  or  to  any  of  them  exclusively  of  the  others,  equity 
can  grant  no  relief  against  the  band  fide  exercise  of  it  in  favour  of 
some  of  the  objects,  excluding  the  others.  But  however  strange  this 
doctrine  may  seem,  it  was  well  established  that  where  the  power  did 
not  authorize  an  exclusive  appointment,  equity  would  relieve  against 
any  appointment  of  an  illusory  share,  although  this  relief  can  no 
longer  be  administered  (c). 

3.  I  now  proceed  to  state  the  cases  of  fraud  in  which  equity  has 
relieved :  where  a  father  having  a  power  to  appoint  portions  amongst 
his  younger  children,  appointed  a  very  large  portion  to  a  son  of  age, 
but  a  lunatic,  and  likely  to  die,  and  the  object  was  held  to  be,  to 
obtain  the  portion  himself  as  the  son's  personal  representative,  the 
appointment  was  held  to  be  fraudulent  and  void  (^).     But  a  honA 

fide  appointment  to  an  infant,  an  only  child,  in  good  health,  with  a 
view,  no  doubt,  to  defeat  a  gift  over  in  default  of  appointment  and 
of  children  living  to  a  certain  age,  has  been  supported,  although  the 
child  afterwards  died  in  infancy  (e). 

4.  Where  a  father,  having  an  exclusive  power  of  appointing  to 
children  with  the  consent  of  a  trustee  prevailed  on  the  trustee  to 
join  in  appointing  the  estate  to  the  youngest  son,  by  representing 
the  eldest  as  undutiful  and  extravagant,  upon  a  bill  by  the  eldest 
son  to  set  aside  the  appointment,  it  was  decreed  accordingly, 
upon  proof  of  the  plaintiff  being  dutiful,  and  not  extravagant,  and 
that  the  father  had  misrepresented  him ;  and  although  the  trustee's 
evidence  was  admitted,  yet  Lord  Hardwicke  refused  to  admit  the 
father's  evidence  to  prove  the  plaintiff's  undutifulness  and  extrava- 
gance. The  power  waa  treated  as  a  trust  to  be  executed  with  dis- 
cretion ;  and  the  father  being  charged  with  a  breach  of  trust,  could 
not  be  allowed  himself  to  prove  the  undutifulness  and  extravagancy 
of  his  son,  upon  which  the  cause  depended  (/)  (I). 

(r)  Vide  fupra,  ch.  8,  s.  0.  Lord   HInchinbroKe  v.  Seymour,   1     Bro. 

{d)  Lady  Vic.  Wellesley  p.  Lord  Morning-  C.  C.  3Do;  i/j/rw,  ch.  IG,  s.  3. 

ton,  2  Ka.  and  Jo.  14").  (/)  >crof:gs  r.  Scn)j;irs,  Auibl.  272;  the 

(e)  Beere  r.  Hcjffuiistcr,  23  Beav.  101 ;  facts  stated  from  Reir.  Li!). 

(I)  In  tliis  ca'ic,  tJie  rcj  ;rti*r  tass,  that  Sir  Geo.  Downiii>;  v.  Bajrnal,  Gth  ai.d  7th  July 
1753,  was  cit«*d  for  f'  e  plaintiiF.  Tlio  case,  luiwevtr,  does  not  relate  to  Uie  question,  anJ 
must  have  been  cifo..  merely  to  sliow  tlie  tllVct  ot'  coiicealmeut.  The  ca.'>e  is  in  Ilig.  Lib. 
A.  17o6,  fol.  D.>.  The  uets  in  the  Ilicister's  bo,>k  lid  ino  to  ciisooviT  tliat  tlio  ca>e  is 
Fi-portcd  by  Ambler  uimself,  by  the  aame  of  Downing'  ^•.  Townseiul,  2W),  6'.hJ. 
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5.  So  if  a  parent  haying  a  power  to  appoint  the  estate  unto  any  of 
his  children,  exclusivelj  of  the  others,  appoint  to  one,  upon  a  bargain 
made  beforehand  with  that  child,  that  he  shall  pay  a  consideration 
for  it,  equity  will  relieve  against  the  appointment  (^). 

6.  So  where  the  power  to  father  tenant  for  life  was,  to  appoint 
the  estate  to  the  use  of  all  and  every  the  child  and  children  who 
should  be  living  at  his  decease,  for  such  estates,  &c.,  as  he  should 
direct,  and  in  default  of  appointment  the  estate  was  limited  to  the 
use  of  all  the  children  living  at  his  death  as  tenants  in  common  in  fee  ; 
a  settlement  and  appointment  by  the  father  on  the  marriage  of  one 
of  his  two  daughters  upon  the  intended  husband  and  the  daughter 
and  the  issue  of  the  marriage,  with  a  portion  for  the  other  daughter, 
the  sister  of  the  intended  wife,  but  by  which  appointment  provisions 
were  made  for  the  wife  of  the  father  and  for  the  payment  of  his 
debts,  although  he  gave  up  a  portiop  of  his  life  estate,  and  brought 
an  unsettled  estate  of  his  own  into  the  new  settlement,  was  held  by 
the  House  of  Lords,  reversing  the  decision  of  Lord  Manners,  in  Ireland, 
to  be  invalid.  The  Lords  decided  that  the  appointment  could  not 
operate  to  defeat  the  limitations  in  the  original  settlement,  and  that 
the  deed  could  not  operate  as  an  appointment  under  the  power, 
inasmuch  as  it  was  not  made  in  conformity  to  the  power  (A),  and 
was  in  effect  a  bargain  made  by  the  father  with  the  husband  of  the 
daughter  for  his  own  benefit  and  for  the  benefit  of  his  wife  to  the 
prejudice  of  his  two  daughters,  and  therefore  it  was  fraudulent  and 
void  agtdnst  the  daughter  for  whom  the  portion  was  provided  («)(!). 

7.  Again,  if  a  person  having  a  power  of  jointuring,  execute  it  in 
favour  of  his  wife,  but  it  is  agreed  between  the  parties  that  the  wife 
shall  receive  part  only  of  the  jointure  for  her  own  benefit,  and  that 
the  residue  shall  be  applied  for  the  husband's  benefit,  equity  will 
set  aside  the  execution  of  the  power  so  far  as  it  is  in  favour  of  the 
husband  himself,  on  the  ground  of  its  being  a  fraud  on  the  power 
and  those  creating  it  (II).     And  no  confirmation  by  the  wife  after 

(g)  See  1  toI.  Ca.  &  Opin.  34;  and  see  Chamley,  I  Ir.  Cha.  Rep.  317. 
1  Ves.  Jan.  310 ;  TafAcer  v.  Tacker,  Tacke^  (A)  Vide  hrfra,  ch.  16,  8. 1,  pi.  la 

V.  Sanger,  13  Price,  007;    M^Qell.  424;  (i)  Conolly  v.  H'Dermott,  D.  P.  4  May 

A«kham  v.  Barker,  12  Beav. 499 ;  Harrieon  1S25;  Beat  001 ;  Stigd.  H.  of  L.  613. 
V.  Randall,   9  Hare,  397;'  aea   Weir   v. 

(I)  She  was,  by  tiie  decree  of  the  Lorda,  to  liave  possession  of  one  moiery  of  tlie  eetate, 
but  8ab)ect  to  the  dedoctioii,  out  of  the  rents  accmed  since  tlie  ikther'a  death,  of  one  moiety 
of  a  fkir  and  reasooajble  allowance  to  the  husband  of  the  married  sister  for  the  monies  laid 
oat  and  beneficially  expended  by  him  since  the  father's  death  hi  new  erections  and  buildings 
upon  the  estates,  and  in  draining,  reclaiming,  inclosing,  ditching,  walliug-in,  ieueing,  and 
otherwise  substantially  and  permanently  improving  the  lands,  b^>  Aco-y  and  in  converting 
the  same  into  arable  and  pasture  land.       « 

(II)  The  late  Mr.  Justice  Ashnrst,  when  at  the  bar,  said,  orgueMl  -^  ^  Fraud,  particn- 
larly  in  the  case  of  powers,  \a  cognisable  in  a  court  of  law ;  lane  v.  Page,  T.  27  Geo.  2, 
B.  K.    A  power  given  for  one  purpose  shall  not  be  exercised  for  another,  though  wltiim 

QQ 
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the  death  of  the  husband  will  avail ;  the  ground  of  relief  is  the 
fraud  on  the  remainder-man  (A). 

8.  So  if  there  is  a  power  to  make  a  jointure  under  restrictions,  as 
100/.  a  year  for  every  1,000  i,  and  the  husband  himself  advance  a 
sum  of  money  in  order  colourably  to  enable  him  to  make  the  laiger 
jointure,  the  Court  will  reject  such  part  as  is  more  than  proportional 
to  the  real  fortune  (/).  But  in  these  cases  equity  will  not  set  amde 
the  whole  settlement,  but  merely  that  part  which  is  infected  with 
fraud  (m). 

9.  In  Lane  v.  Page  the  jointure  was  made  before  marriage,  but 
upon  the  corrupt  agreement  for  the  benefit  of  the  husband:  the 
woman  was  of  age,  and  acted  for  herself;  but  still  Lord  Hardwicke 
supported  the  jointure  to  the  extent  of  the  absolute  provision  fcur 
her,  although  he  rejected  a  surplus  provision  for  her  after  payment 
of  the  husband^s  debts.  He  said  that  fraud  will  affect  only  so  far  as 
it  extends^  and  equity  toill  not  say  that  particeps  criminis  shall  have 
no  benefit  of  the  ayreement  in  any  part.  So  in  the  case  put,  of  a 
power  to  make  a  jointure  under  restrictions,  the  fraud  shall  not  run 
through  the  whole,  but  the  execution  shall  be  good  for  so  mttch  as  is 
proportionable  to  her  fortune.  In  Aleyn  v.  Belchier  the  power  was 
executed,  and  the  fraudulent  agreement  made  subsequently  to  the 
marriage;  and  although -the  remainder-man,  by  his  bill,  submitted 
to  pay  the  jointure  which  the  wife  was  really  to  have,  so  that  the 
point  did  not  call  for  a  decision,  yet  Lord  Northington  treated  the 
case  as  if  it  was  similar  to  Lane  v.  Page ;  and  the  submission  shows 
the  impression  of  the  Bar. 

10.  And  in  a  case  where,  after  marriage,  the  husband  executed 
the  power  of  jointuring  in  his  wife's  favour  upon  an  agreement  with 
her,  and  a  creditor  of  his,  that  she  should  grant  out  of  her  own 
estate  to  the  creditor  an  annuity  for  her  life  equal  to  the  jointure,  to 
become  payable  on  her  death, — the  execution  of  the  power  was 
supported  (w). 

11.  But  a  power  of  jointuring  is  distinguishable  from  a  power  of 
appointing  to  children.     In  delivering  judgment  in  Lane  v.  Page, 

(it)  Lane  v.  Page,  Ambl.  2d3.~Note,  (Z)  See  Ambl.  235,  239. 

this  was  a  case  of  rank  fraud ;  see  Appen. ;  (m)  Lane  v.   Page,  Aleyn  o.  Belchier, 

the  fiu:tB  stated  from  Reg.  lib.  Aleyn  ts  uH.  iup,;  Palmer  v.  Wheeler,  2  Ball  & 

Belchier,  Reg.  Lib.  A.  1757,  ibi.  432(3);  Beatty,  18. 

see  App. ;   1  Eden,  132 ;  see  Daubeny  o.  (n)  Baldwin  v.  Roche,  5  Ir.  Eq.  Rep. 

Cockbum,  1  Mer.  626.  110. 

the  letter  of  the  power,"  1  Blackst.  610.  If  the  court  of  King's  Bench  held  tbe  execution 
bad  in  Lane  v.  Page,  that  case  would  be  an  important  authority  with  reference  to  the  doc- 
trine discussed  at  the  opening  of  this  section.  No  notice  is  taken  in  Reg.  Lib.  of  any  pro- 
ceedings having  been  had  at  law ;  and  from  the  circumstance  of  the  plaintiff  at  law  having 
been  also  plaintiff  iu  equity,  it  would  aecm  that  he  did  not  prevail  at  law.  I  have  searched 
for  the  case  in  the  King's  Bench  without  success. 


t 
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Lord  Hardwicke  observed^  that  he  was  not  clear  that  (as  argued 
bj  plaintiif 's  counsel)  where  there  is  a  power  of  appointment  to 
children^  and  part  is  appointed  fraudulently,  the  whole  appointment 
is  void.  He  could  not  say  it  was  so  {o).  According  to  another  re- 
port Q?),  his  expressions  were :  One  case  put  he  was  not  clear  in. 
If  a  man  having  a  power  to  appoint  10>000iL  among  children,  appoints 
8,000/.  to  one  child  on  agreement  to  take  back  2,000/.,  it  would  not 
be  good  for  the  6,000/.  He  knew  of  no  case  of  that  kind.  In 
another  passage  in  Ambler,  where  he  is  putting  examples  of  instru- 
ments being  set  aside  only  pro  tcmto,  he  added.  So  where  fraudulent 
appointment  amongst  children  (^).  In  the  other  report  (r),  the 
passage  runs  thus :  As  in  appointments,  not  exceeding  such  a  sum, 
amongst  children,  and  he  appoints  certain  sums,  reserving  a  part  to 
himself,  it  would  not  set  aside  the  whole.  Lord  Hardwicke,  there- 
fore,  appears  to  have  thought  tl^at  even  in  such  a  case  the  appoint* 
ment  would  only  be  set  aside  to  the  extent  of  the  fraud. 

12.  But  in  Daubeney  v.  Cockburn  («),  where  the  power  was  to 
api)oint  to  all  or  such  one  or  more  of  the  children  as  the  father,  the 
settlor,  should  choose,  and  in  default  of  appointment  the  fund  was 
limited  to  the  only  son,  his  executors,  &c. ;  and  the  father  appointed 
a  large  sum  to  one  of  his  daughters,  upon  a  bargain  beforehand  with 
her  for  his  benefit ;  it  was  held  by  Sir  William  Grant  that  the  ap- 
pointment was  void  in  toto.  He  said,  that  upon  principle,  and  not- 
withstanding Lord  Hardwicke's  dictay  he  did  not  see  how  any  part 
of  a  fraudulent  agreement  can  be  supported,  except  where  some  con- 
sideration  has  been  given  that  cannot  be  restor^d^  and  it  has  conse-' 
quently  become  impossible  to  rescind  the  transaction  in  totOy  and  to 
replace  the  parties  in  the  same  situation.  In  the  case  of  Lane  v. 
Page,  the  subsequent  marriage  formed  such  a  consideration  on  the 
part  of  the  wife.  In  the  case  of  Aleyn  r.  Belchier,  where  the  ap- 
pointment was  subsequent  to  the  marriage,  it  can  hardly  be  said  to 
have  been  decided  that  the  appointment  was  good  in  any  part.  For 
the  bill  contained  a  submission  to  pay  the  annuity  to  the  wife,  and 
only  sought  relief  against  the  other  objects  of  the  appointment. 

13.  In  ordinary  cases  of  fraud,  he  observed,  the  whole  transaction 
is  undone,  and  the  parties  are  restored  to  their  original  situation.  If 
a  partially  valuable  consideration  has  been  given,  its  return  is  secured 
as  the  condition  on  which  equity  relieves  against  the  fraud.  But  in 
such  a  case  as  the  present,  the  appointment  of  any  particular  pro- 
portion to  any  particular  child  is  a  purely  voluntary  act  on  the  part 
of  the  parent,  and  although  as  good,  if  fairly  made,  as  if  the  consi- 
deration were  valuable,  yet  what  is  there  that  the  Court  can  treat  as 

(o)  Ambl.  234.  {q)  Ambl.  235. 

(p)  lb.  n.  4  ;  de  Orey'fl  MSS.  in  Binnt'B  (r)  lb.  n.  8. 

edit.  (^)  1  Mer.  62G. 
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a  consideration  which  must  be  restored  if  a  fraudulent  appointment 
be  Bet  aside,  or  as  incapable  of  restitution,  and  therefore  support  the 
appointment,  so  far  as  it  is  for  the  child's  benefi^  To  say.  It  is  to  be 
supported  to  that  extent,  would  be  to  say  that  tne  child  shall  have 
the  full  benefit  of  the  fraudulent  agreement.  Either  then  you  must 
hold  that  a  child  giving  a  consideration  for  an  appointment  in  ii» 
favour  is  guilty  of  no  fraud  on  the  power,  or  you  must  wholly  set 
aside  the  appointment  procured  by  the  fraud.  Such  a  bargain  is  a 
fraud  upon  the  other  objects  of  the  power,  who  might  not,  and  in  all 
probability,  would  not,  have  been  excluded  but  for  this  agreement. 
It  is  more  particularly  a  fraud  upon  those  who  are  entitled  in  default 
of  appointment,  for  nan  constat  that  the  father  would  haye  appointed 
at  all  if  the  child  had  not  agreed  to  the  proposed  terms. 

14.  It  seems  clear,  therefore,  that  Sir  W.  Grant,  if  unrestrained 
by  authority,  would  have  held  such,  a  Jointure  made  after  marriage 
altogether  void  in  equity,  unless  the  wife's  coverture  had  been  deemed 
a  protection  to  her.  The  same  principle  would  extend  to  Lane  v. 
Page ;  for  although  the  consideration  of  marriage  was  given  after  the 
execution  of  the  power,  and  could  not  be  recalled,  yet  the  fraudulent 
agreement  upon  which  the  whole  was  founded  was  made  before  the 
marriage,  and  whilst  the  woman  was  free  to  withhold  the  considera- 
tion. Lord  Hardwicke  treated  her  as  particeps  criminh,  but  still 
held  her  entitled  as  far  as  the  jointure  was  not  to  be  fraudulently 
applied,  and  Lord  Northington  entertained  the  same  opinion. 

15.  But  the  case  before  Sir  William  Grant  is  distinguishable  from 
the  former  cases,  th^  doctrine  in  which  is  not  likely  to  be  disturbed 
(f).  In  the  case  of  a  jointuring  power  the  wife  is  the  only  object, 
and  equity  adopts  a  just  rule  when  it  allows  the  appbintment  to  stand 
as  far  as  it  is  within  the  power.  But  in  the  case  of  a  power  to  ap- 
point to  children  there  are  several  objects,  and  one  who  obtains  an 
appointment  upon  a  fraudulent  agreement  onght  not  to  be  permitted 
to  retain  it  against  the  other  objects  who  have  been  guilty  of  no 
fraud,  and  would  have  taken  in  default  of  appointment  equally  with 
the  appointee,  if  no  fraudulent  agreement  had  been  entered  inta  In 
Daubeny  v.  Cockbum  the  son  was  one  of  the  objects  of  the  power, 
and  he  took  the  whole  of  the  fund  in  default  d£  appointment.  Sir 
William  Grant  refers  to  the  above  ground.  Such  a  bargain,  he  says, 
18  a  fraud  on  the  other  objects  of  the  power.  But  he  adds,  that  it  is 
more  particulariy  a  fraud  upon  those  who  are  entitled  in  default  of 
appointment.  Now  this  latter  ground  of  course  applies  to  a  power  of 
jointuring  aa  well  as  to  a  power  of  appointing  to  children,  for  non 
constat  that  the  husband  would  have  appointed  at  all  to  the  wife,  had 
she  not  agreed  to  the  proposed  terms.     To  this  view,  however,  the 

{t)  See  1  Kay,  269. 
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judgment  of  Lord  Hardwicke^  and  the  opinion  of  Lord  Northington^ 
are  opposed.  The  husband  has  appointed,  and  had  a  right  to  do  so. 
There  is  no  contest  between  the  wife  and  other  objects  of  the  power. 
You  cannot  know  that  he  would  not  have  partially  provided  for  his 
wife  without  reference  to  the  fraudulent  agreement.  As  far,  there- 
fore, as  he  ktu  provided  for  her,  the  appointment  is  allowed  to  stand. 
This  is  no  fraud  upon  the  remainder-man.  But  as  far  as  the  wife  is 
really  not  to  benefit,  a  burden  is  improperly  imposed  upon  the  re- 
mainder-man, and  so  far  he  is  properly  relieved  against  the  jointure. 

16.  The  point  decided  in  Daubeny  v.  Cockburn,  viz.  that  a  frau- 
dulent appointment  to  one  of  several  objects  of  a  power,  is  void  in 
totoy  when  the  appointee  is  a  party  to  the  fraud,  came  before  the 
Court  in  the  later  case  of  Farmer  v,  Martin  (te),  and  the  Vifce-Chan- 
cellor  set  aside  such  an  appointment,  as  proceeding  upon  a  footing 
which  in  a  court  of  equity  ia  always  held  to  vitiate  the  contract 
altogether. 

17.  Li  a  case  in  Ireland,  where,  under  an  exclusive  power,  the  ' 
estate  was  appcunted  to  the  eldest  son,  in  order  to  procure  him  to 
join  with  his  father  in  securing  a  debt  of  the  fisither's  on  tiie  estate,  , 
which  he  accordingly  did,  and  the  equity  of  redemption  was  imme- 
diately re-limited  to  the  father  for  life,  remainder  to  the  son  for  life,  ' 
remainder  to  his  issue  in  strict  settlement,  remainder  to  the  o'ther  > 
sons  of  the  marriage,  remainder  to  the  father  in  fee.  Lord  Manners  |  i 
treated  the  whole  transaction  as  a  fraud  on  the  power.    The  appoint-  u  ' 
ment  in  favour  of  the  son  was  made  for  the  purpose  of  enabling  him  ' 
to  join  in  securing  the  father'sdebts  upon  the  lands,  and  the  creditors 
had  clear  notice  of  the  fraud  committed  in  the  execution  of  the 
power.     He  therefore  set  aside  the  mortgage  (or). 

18.  Li  the  above  case,  the  ostate,  in  default  of  appointment,  was 
limited  to  the  eldest  son,  his  heirs  and  assigns;  so  that  if  no  appoint- 
ment had  been  made,  he  would  have  taken  the  estate.  The  father 
lived  eight  years  after  the  appointment  The  son  died  within  a  few 
months  after  his  father,  leaving  an  infant  heir,  by  whom  tlie  bill  was 
filed.  It  was  objected,  that  the  son,  being  a  particeps  criminis,  the 
plaintiff  deriving  through  him,  was  not  entitled  to  relief,  and  that 
length  of  time  was  also  an  objection  to  the  relief  prayed.  But  Lord 
Manners  decided  otherwise :  he  observed,  that  it  was  impossible  to 
say  that  the  son,  acting  under  the  influence  of  parental  authority, 
and  imposed  upon  as  he  had  been  by  these  several  deeds,  drawn  in 
the  same  office,  executed  at  the  same  time,  and  perfectly  known  to 
the  mortgagees,  had  been  guilty  of  any  fraud  towards  them.  The 
father,  armed  with  parental  authority,  and  possessing  such  a  power 

(ti)  2  Sim.  611;  Agmsfliz  v.  Squire,  23      18;  see  Davis  v.  (Jpliill,  1   Swanst.  129; 
L.  J.,  N.  S,,  085 ;  18  Deav.  491.  Rhodes  v.  Cook,  2  Sim.  &  Stu.  488 ;  Jack* 

ix)  Palm«r  v.  Wlieeler,  2  Ball  &  Beatty,      son  v.  Jacksoa,  Dm.  1)1. 
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over  the  property,  had  acquired  an  irresistible  influence  and  dominion 
over  the  son,  which  he  used  and  exerted  to  procure  these  improvident 
deeds.  Was  not  this  oppression  ?  Was  not  this  fraud  ?  And  had 
not  the  mortgagees  notice  of  it  ?  As  to  the  acquiescence,  what  had 
the  son  but  a  reversion  expectant  on  his  father's  life-estate  ?  And 
during  his  father's  life  he  was  under  the  influence  of  the  same  autho- 
rity, and  could  not  be  expected  to  take  any  step  in  assertion  of  his 
rights.  Then  had  such  a  length  of  time  elapsed  as  amounted  to  that 
degree  of  laches  which  should  prevent  the  Court  from  interfering? 
It  appeared  that  both  father  and  son  died  in  the  same  year,  within  a 
few  months  of  one  another ;  during  the  father's  lifetime  the  son  could 
do  nothing  useful ;  and  the  Court,  therefore,  could  not  say  that  the 
^  son  was  barred  by  acquiescence  ;  i  fortiori  length  of  time  did  not 

{if     Z'  operate  against  the  plaintifi",  as  yet  a  minor.      Now,  in  this  case,  the 

ijif^y^  ^\  ^°>  however  innocently,  was  a  party  to  the  fraud,  and  yet,  being  the 
^f^^  o°^y  remainder-man,  his  son,  claiming  through  him,  was  allowed  to 

\  [?  *\  impeach  the  appointment,  althougli,  probably,  tliat  very  appointment 

^jL '   '  prevented  one  in  favour  of  the  other  objects  of  the  power. 

A I    ^^r  19.  In  another  case  in  Ireland,  and  before  the  House  of  Lrords, 

^ty\j^A  ^  ,  where  the  father  who  was  tenant  for  life  with  a  power  of  appoint- 
I  /c^  l'  mcnt,  and  was  indebted  by  judgments,  and  had  incumbered  his  life 
r '  r  C*^'  estate,  appointed  the  estate  to  his  eldest  son  in  fee,  who  had  just  at- 

^'  taincd  his  majority,  and  the  father  and  son  a  few  days  afterwards  granted 

a  lease  for  lives  for  a  large  fine  which  was  to  be  applied  in  discharging 
the  debts  on  the  estate,  and  the  application  of  tlie  money  could  not 
be  traced,  but  the  father's  judgments  and  incumbrances  were  paid  ofl*; 
and  then  the  son  upon  the  alleged  consideration  of  his  father  having 
paid  off^  his  (the  son's)  debts  reconveyed  to  the  father  in  fee,  who  by 
his  will  devised  the  estate  to  his  two  surviving  sons ;  it  was  held 
that  the  appointment  and  conveyance  were  fraudulent  and  void,  and 
that  the  father's  will  was  not  a  valid  exercise  of  the  power,  (y). 

20.  In  the  recent  case  of  Beddoes  v.  Pugh  (^r),  where  the  father 
tenant  for  life  had  an  exclusive  power  of  appointment  in  favour  of 
the  children  with  a  limitation  in  default  of  appointment  to  the  eldest 
son  in  fee,  and  there  were  several  children,  the  father  deeply  in- 
debted, shortly  after  the  eldest  son  attained  21,  appointed  the  estate 
to  him,  and  he  and  his  son  mortgaged  the  estate  for  the  purpose  of 
paying  the  father's  debts,  and  then  the  father  and  son  settled  the 
equity  of  redemption  as  an  indemnity  to  the  son  against  the  mort- 
gages, and  subject  thereto  for  the  benefit  of  all  the  children  equally 
with  a  power  of  revocation  to  the  father  and  son.  After  the  father's 
death  one  of  the  younger  children  filed  a  bill  against  the  eldest  son 
to  have  the  benefit  of  the  settlement.     The  Master  of  the  Rolls  fully 

(y)  JackMii  r.  Jackson,  7  Cba.  &  Fin.      r.  Barker,  12  Beav.  409. 
977 ;  Sugd.  H.  of  L.  615 ;  Dru.  91 ;  Askam  (:;)  26  Bear.  407. 
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subscribed  to  the  rule  laid  down  in  Danbeny  r.  Cockbum,  but 
granted  the  relief  prayed.  He  thought  that  the  deed  was  not  void 
on  the  face  of  it,  and  that  until  it  had  been  declared  to  be  void  the 
Court  must  act  on  its  provisions  (I). 

21.  Where  an  appointment  was  made  to  an  object  of  the  power, 
and  he  gave  bonds  to  several  other  persons  who  were  not  objects  of 
it,  to  secure  to  them  sums  of  money ;  that  was  considered  as  sub- 
stantially and  in  effect  an  appointment  for  the  benefit  of  the  strangers^ 
and  the  appointment  was  wholly  set  aside  (a).  In  this  case,  the  set- 
tlement in  which  the  power  was  contained  was  a  voluntary  one,  and 
the  persons  to  whom  the  bonds  were  given  were  included  amongst  the 
class  for  whom  the  settlor  had  intended  to  provide  by  the  settlement; 
but  the  Court,  in  a  suit  for  ascertaining  the  rights  of  the  parties* 
under  the  appointment,  refused  to  consider  whether,  in  a  suit  pro- 
perly framed,  the  settlement  might  not  have  been  corrected. 

22.  So  an  antecedent  bargain  between  the  father  and  the  child 
that  if  the  appointment  were  made,  the  fund  should  be  lent  to  the 
father,  although  on  good  security,  has  been  held  sufficient  to  vitiate 
the  appointment  (b), 

23.  And  where  a  father  having  a  power  of  appointment  amongst 
his  children  stipulated  with  his  wife  to  appoint  a  portion  to  one,  in 
consideration  of  her  postponing  her  pin  money  and  jointure  to  let  in 
a  charge  by  him,  it  was  not  necessary  to  decide  the  point,  but  it 
was  considered  that  the  appointment  could  not  be  supported  (e). 

24.  Au  api)ointment  to  a  child  under  a  power,  to  be  received  in 
payment  of  money  lent  by  the  child  to  the  appointee  in  her  lifetime, 
until  paid  principal  and  interest  was  of  course  held  bad  as  a  fraud 
upon  the  power  (rf). 

25.  Whereby  will  the  property  was  given  to  the  wife  for  Kfe,  and 
at  her  death  equally  amongst  the  testator's  ten  children ;  but  if  the 
fund  arising  from  his  real  and  personal  estate  was  not  sufficient  for 
the  maintenance  of  his  wife,  then  the  testator  gave  her  liberty  to  sell 
or  mortgage  all  or  any  part  of  his  real  or  personal  estate — eight 
years  after  his  death  the  widow  executed  a  mortgage  to  one  of  her 
sons  for  30  /.  with  a  regular  receipt  endorsed.  Upon  an  ejectment 
under  the  mortgage  deed  evidence  was  admitted  to  prove  that  the 

(a)  Lee  o.  Feniie,  1  Beav.  4S3j  Agasaia  v,         (c)  Rowley  v.  Rowley,  1  Kay,  262. 
Squire,  23  U  J.,  N.  S.,  985 ;  IS  Beav.  431.  ((Q  Reid  v,  Reid,  25  Beav.  469. 

(b)  Arnold  v.  Hardwick,  7  Sim.  343. 

(I)  It  seema  that  the  fiitber'i  unsettled  estates  were  included  in  the  settlement  by  him 
and  his  eldest  son,  and  the  ftther  by  his  will,  made  on  the  same  day,  gave  all  his  property^ 
to  his  eldest  son  (except  the  settled  property,  oyer  which  he  stated  he  had  already  ezei^  . 
dsed  his  power  of  appointment  reserved  to  him)  npon  trust  for  the  equal  beneiltvoC 
himself  and  the  other  children.    But  no  reference  was  made  itt.  the  Judgment  to  th€«et 
drcamstances* 
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money  was  not  advanced,  and  tlie  power  was  held  to  be  badly  exe- 
cuted, being  an  endeavour  by  the  widow  to  afford  her  son  an  unfair 
advantage,  either  by  giving  him  this  mortgage  at  a  time  when  she 
was  not  in  a  situation  to  require  advances  from  him,  or  by  giving 
him  a  mortgage  to  receive  money  which  he  had  in  fact  not  advanced 
to  her  (e). 

26.  So  a  pretended  aale  under  a  power  of  sale  and  exchange,  with 
a  view  to  lend  the  money  to  the  husband  under  a  power  in  the  settle- 
ment, would  be  set  aside  (/). 

27.  If  part  be  appointed  for  a  consideration  to  one  child,  and 
therefore  the  appointment  is  invalid,  yet  an  appointment  to  another 
child  of  the  redt  of  the  fund  will  of  course  be  valid,  although  made 
on  the  same  day,  if  it  be  wholly  independent  of  the  motive  for  the 
first  appointment  (^). 

28.  In  all  these  cases  the  same  relief  would  be  administered  even 
against  a  purchaser,  if  he  had  notice  of  the  fraud ;  and  even  if  he 
had  not  notice  of  the  fraud,  yet  if  he  has  not  tha_  legal  estate^  he 
cannot  protect  himself  in  equity.  The  payment  of  a  money  con- 
sideration cannot  make  a  stranger  become  the, object  of  a  power 
created  in  favour  of  children.  He  can  only  claim  under  a  valid 
appointment  executed  in  favour  of  some  or  one  of  the  children  (A). 

29.  This  is  a  point  which  daily  arises  in  practice.  The  parent 
first  sells  the  estate,  and  then  executes  an  appointment  to  one  child, 
in  order  to  enable  him  to  make  a  title ;  and  in  many  instances  pur- 
chasers are  justly  alarmed,  lest,  if  there  should  be  any  underhand 
agreement,  the  transaction  itself  would  be  deemed  notice  of  the 
fraud.  But  where  the  money  is  paid  to  the  father  and  son,  and 
there  is  nothing  to  show  that  the  son  was  not  to  receive  his  due  pro- 
portion of  it,  the  purchaser  may  safely  complete  his  contract,  unless 
he  actually  has  notice  of  some  underhand  agreement. 

30.  This  was  decided  in  the  case  of  McQueen  v.  Farquhar  (t), 
^^^,^jO^<v    where  under  an  exclusive  power  of  appointment,  a  father  appointed 

to  one  son  in  fee,  and  then  the  father,  and  his  wife  and  tlie  son, 

joined' in  conveying  to  a  purchaser,  and  the  money  was  expressed  to 

.  y       yy    be  paid  to  them  all. ,   The  title  was  objected  to  on  the  ground  of  an 

IC  ^//"^  opinion,  by  which  it  appeared  that  the  father  first  sold  the  estate, 

/^/Y        A^d  then  the  appointment  was  devised  to  make  a  title,  and  the  pur- 

chase*-deed  recited  that  the  contract  was  made  with  the  father  and 

son.     It  was  insisted,  that  if  the  father  derived  any  benefit  from  the 

(e)  Doe  «•  Carr,  Carr.  &  Manh.  125.  JaicksoD  «.  Jackfton,  7  Cla.  k,  Fiii.  077 ; 

(/)  BobiiUKW  V.  Briggs,  1  Sina.  &  GiC  Campbell  v.  Home,  1  You.  &  Coll.  C  C. 

ISS.  664;  Mills  9.  Spear,  3  Jr.  Cli.  Rep.  304; 

{g)  Rowley  «.  Rowley,  1  Kay,  242.  King  v,  King,  3  Jur.,  N.  8.,  GOO,  1  Da  Oe. 

(A)  Per  Master  of  the  Rolls,  1  Mer.  63S.  and  Jo.  6G3;  Warde  v.  Dixon,  2S  L.  J., 

(i)  McQueen  v.  Farqvhar,  11  Ves.  467  ;  N.  S.,  315 ;  Unniphrey  o.  Giver,  ib.  406. 
see  Doe  v.  Jackson,  1  Mood,  oad  Rob.  663 ; 
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agreement^  or  even  made  a  previous  stipulation  that  his  son  should 
join  him  in  a  sale,  which  there  appeared  the  strongest  reason  to  ap-    />>• 
prehend,  it  Would  have  been  a  fraudulent  execution.     But  Lord    y^  - 
Eldon  overruled  tlie  objection,  as  it  did  not  appear  that  the  estate     ^T!/ 
sold  for  less  than  its  value,  or  that  the  son  got  less  than  the  value  of  /^y 
his  reversionary  interest,  but  merely  that  he  as  the  owner  of  the    /  /i€n£ 
reversion  acceded'  to  the  purchase.    And  this  was  followed  where  a  /fS^3 

father,  tenant  for  life,  had  an  exclusive  power  of  appointment  to  fU^ 
children,  and  having  formed  a  partnership  with  two  of  his  sons  to  carry  ^.^ 
on  business  at  a  mill,  part  of  the  property,  for  which  purpose  800/.  /di^/i^ 
was  to  be  raised  on  the  father's  bond,  and  a  mortgage  of  the  gear,       ^ 
&c.,  in  the  mill  partly  belonging  to  the  father, — the  latter  appointed  X^4^^^^ 
the  mill  estate  to  the  two  sons  in  fee  subject  to  his  life  estate^  nt  f^c^i^ 
and  by  a  deed  dated  the  next  day  this  estate  was  mortgaged  (bv}x<^  ]k(iy9r 
lect  to  the  father's  life  estate)  for  800  /.,  expressed  to  be  paid  to  all         a^ 
the  three  partners,  and  was  further  secured  by  an  assignment  of  ^yr 

the  gear,  &C4,   of  the  mill,  and  this  appointment  was  held  to  be<^  / 

valid  (A).  //fi^.4fU 

31.  So  in  a  case  where  the  question  arose  as  against  a  mortgagee  i 
who  advanced  the  money  as  part  of  the  transaction ;  the  doctrine  in  ^^^ 
McQueen  v.  Farquhar  was  held  to  .a  certain  extent  to  apply  to  sueh  OJlJ>  " 

a  case,  although  the  mortgagee  was  an  actor ;  but  as  no  fraud  was        (l^  ^ 
proved,  although  there  was  strong  suspicion,  the  appointment  and  ^JL  \ 

mortgage  were  not  set  aside  (/).  ^  ^^Lt^ 

32.  So  reversionary  portions  appointed  by  a  father  to  daughters^  3  b^  — 
under  an  exclusive  power  were  held  to  be  well  appointed  against  a  P/vtCd*^  ^ 
son,  although  the  father  and  daughters  under  peculiar  circumstances  %^^Qmqj 
immediately  exchanged  the  reversion  of  the  portions  for  a  reversion  *1^^ 
in  real  estate  of  equal  value  (m).                      '                                    -^p",  2  O^  - 

33.  Although  the  fraudulent  appointment  be  made  upon  the'Ty^tf***^ 
marriage  of  one  of  the  children,  yet  the  appointment  will  be  set  ^""^^'"TT 
aside,  and  the  issue  of  the  marriage  cannot  protect  themselves  Kyn^ — --•^ 
the  ground  that  they  are  purchasers  for  valuable  consideration (n).  x^'^Yxx      \i^aa 

34.  And  where  a  married  woman  had  an  exclusive  power  of  ap- 
pointing to  her  children,  and  made  an  appointment  to  the  eldest  ^'  t)j\xx-3-  \ 
child,  a  daughter,  who  was  nearly  of  age,  if  die  should  attain  21  or  ^ 
marry,  and  the  object  of  the  appointment  was  that  the  daughter 

should  make  a  further  provision  for  her  father,  the  appointment  was 
held  to  be  void,  although  it  had  not  been  commimicated  to  the 
daughter  until  after  her  mother's  death,  and  consequently  no  bargain 

{k)  Cockcroft  V.  Satcliflii,  25  L.  J.^  N.  S.,  (n)  ConoUy  v.  M 'Dermott,  D.  P.,  4  May 

313.  1S25:   Sugd.  H.  of  L.  Gas.  613;  In  re 

<Q  HamiltoD  v.  Kirwan,  2  Jo.  4c  Lat  Nash,  5  Ir.  Ch.  Rep.  dS4,  there  was  a  coo- 
SOS,  sideration  between  the  father  and  son. 

(m)  jUkham  v.  Barker,  17  Beav.  37. 
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had  been  made  with  her,  and  her  mother  had  reserved  a  power  of 
revocation  which  she  did  not  exercise  (o).  • 

35.  Where  fraud  does  not  exist,  any  violence  of  feeling,  anger,  re- 
sentment, cannot  be  adverted  to :  for  as  Lord  Redesdale  observed  (/?), 
it  would  not  be  safe  to  advert  to  them.  There  would  be  no  end 
of  such  objections,  if  they  were  to  be  admitted  as  groimds  for  ques- 
tioning appointments:  in  almost  all  [or  rather  in  many  of]  these 
cases,  where  there  has  been  an  inequality  in  the  appointment,  some- 
thing of  that  kind  has  existed. 

36.  In  Davis  v.  Uphill  (q),  a  woman  who  had  survived  her  hus- 
band was  tenant  for  life  of  the  estate,  with  a  power  to  appoint  the 
remainder  to  the  children,  who  in  default  of  appointment  took  the 
estate  under  the  settlement,  and  by  arrangements  with  all  the 
children  she  appointed  the  estates  amongst  them,  and  it  seems  gave 
up  possession  of  part,  and  the  remainder  was  limited  to  her  for  life 
vntkottt  impeachment  of  wcLste,  BJid  a  recovery  was  suffered  to  make 
good  the  arrangement.  It  was  insisted  that  this  was  a  benefit  ob- 
tained as  the  condition  of  an  execution  of  the  power,  and  therefore 
void  in  equity.  Lord  Eldon  thought,  that  even  if  the  final  arrange- 
ment could  be  considered  only  as  an  execution  of  her  power,  there 
was  considerable  reason  for  contending  that  the  arrangement  might 
be  supported.  If  the  title  was  to  stand  upon  the  recovery  she  enur 
bled  them  to  suffer,  and  not  execution  of  power,  there  seemed  no 
valid  objection  in  equity  to  her  bargaining  as  to  the  terms  on  which 
she  would  join  in  a  recovery ;  and  indeed  the  same  observation 
might  apply  if  it  was  to  be  considered  as  a  mixed  transaction  of  exe- 
cution of  power  and  recovery,  as  it  seemed  to  him  that  if  her  joining 
in  a  recovery  was  required  by  the  family  to  ascertain  their  own 
rights,  she  might  be  allowed  to  judge  on  what  terms  she  would  join. 
He  had  not  met  with  any  case  where  in  an  arrangement  settling  the 
interests  of  all  the  branches  of  a  family,  it  had  been  held  that 
children  may  not  contract  with  each  other  to  give  to  a  parent  who 
had  a  power  to  distribute  property  among  them,  some  advantage 
which  ihe  parent  without  their  contract  with  each  other  could  not 
have. 

37.  And  here  we  may  refer  to  the  rule^  that  a  parent  having  a 
power  to  fix  the  time  when  portions  are  to  be  raised,  cannot  appoint 
an  immediate  portion  to  an  infant  not  in  want  of  it,  with  a  view  to 
become  entitled  to  it  himself,  as  her  personal  representative,  in  case 
of  her  death  (r). 

38.  Where  a  party,  taking  under  a  power,  has  notice  of  an  agree- 

(o)  In  re  Manden's  tnists,  6  Jar.,  N.  S.,  (q)  1  Swanst.  129. 

500;  4  Drew,  594.  (r)  1  Bro.  C.  C.  395;  11  Ves.  479;  I 

{p)  Vane  v.  Lord  Duogaonon,  2  Scho.  k  Robs.  &  Myl.  436;  Beere  v.  Hoffmister,  83 

Lcf.  180,   131 ;    see    Supple  v.  Lowson,  Bear.  101,  supra,  pi.  3;  as  to  the  general 

Ambl.  729.  rule,  Tide  infra. 
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ment  for  valuable  conrideration  not  to  execute  the  power,  or  of  what 
18  tantamount  to  such  an  agreement^  equity  will  relieve  against  the 
execution.  Thus,  in  the  case  of  Scrope  v.  Offley  (s)  (I),  a  tenant 
for  life,  with  a  power  of  jointuring,  conveyed  the  estate  on  his  mar- 
riage, as  if  he  were  seised  in  fee,  and  covenanted  against  incum- 
brances done  or  to  be  done.  He  afterwards  married  a  second  wife, 
and  after  marriage  limited  a  jointure  to  her  by  virtue  of  his  power, 
she  having  notice  of  the  first  settlement :  and  Lord  Chancellor  King 
relieved  against  the  execution  of  the  power,  at  the  suit  of  the  issue 
of  the  first  marriage,  and  his  decree  was  affirmed  in  the  House  of 
Lords. 

39.  In  a  case  in  Ireland  (^)  the  Chancellor  in  discussing  the  right 
to  set  aside  void  leases  granted  under  a  power,  observed,  that  he  did 
not  touch  a  case  of  this  sort — a  void  lease  by  a  tenant  for  life  under 
a  power  at  an  inadequate  rent,  and  then  a  sale  of  the  estate  under  a 
power  of  sale  in  the  same  settlement,  at  a  price  in  proportion  to  the 
rent  reserved :  in  such  a  case  there  was  nothing  to  affect  the  right 
of  the  remainder-man  to  set  aside  not  only  the  lease  but  the  sale. 
The  purchaser  knew  that  there  were  leases,  and  ought  to  have 
ascertained  the  terms  of  them,  and  not  to  have  paid  his  money  for 
the  estate  without  doing  so.  This  observation  was  made  in  a  case 
where  the  inadequacy  of  rent  was  apparent,  and  it  must  be  confined 
to  such  a  case,  for  certainly  a  purchaser  under  a  settlement  cannot 
be  required  to  see  that  the  best  rent  was  reserved  upon  every  lease 
of  the  estate. 

40.  But  the  most  remarkable   instance   of  the  interference    of 
equity  remains  to  be  stated,  although  it  is  properly  a  case  of  con- 
struction.    The  precedent  was  established  by  Lord  Keeper  Wright,  ^^^^^  V.^ 
in  the  case  of  Chadwick  r.  Doleman  («).     A  power  was  given  to  a  ^ 
parent,   tenant  for  life,  to  appoint  a  sum  of  money  for  younger'^  "^^^*^^' 
children's  portions,  to  be  raised  after  his  death,  which  in  default  of 
appointment  was  to  be  equally  divided  amongst  them,  and  the  estate 

itself  was  settled  on  the  first  and  other  sons  in  tail.  There  being 
several  younger  children  of  age,  the  father  appointed  the  money 
amongst  them,  and  gave  a  particular  sum  to  his  second  son,  who  was 
of  age,  and  under  a  treaty  of  marriage.  This  son  afterwards  be- 
came eldest  son,  and  as  such  entitled  to  the  estate  itself,  and  there- 
upon the  father  made  a  new  appointment  of  the  portion  given  to 

(«)  4  Bro.  p.  C.  237 ;  see  2  Atk.  667  ;  2  Man.  U  Sdw.  26 ;  Windham  v.  Graham,  I 

Burr.  1146.  Rasa.  331 ;  TeoniBon  v,  Moore,  13  Ir.  £q. 

(t)  Mnskerry  v,  Chinneiy,  lio.  &  Qoo.  Rep.  424 ;  Sleeman  o.  Magrath,  7  Ir.  Ch. 

Rep.  t.  Sngd.  21 S,  219.  Rep.  304;  S  Ir.  Ch.  Rep.  106. 

(u)  2  Vero.  628 ;  see  DriTer  «.  Frank,  3 

(I)  In  Barnard's  Rep.  Cha.  112,  it  is  said,  that  the  coveuant  in  this  case  was  oonstrued 
to  be  a  release.    But  however  this  may  he,  the  principle  in  the  text  is  clear. 
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him.  The  Lord  Keeper  admitted  that  the  second  son,  at  the  time 
of  the  appointment,  was  a  person  capable  to  take,  and  was  a  younger 
child  within  the  power  of  appointing ;  but  was  of  opinion  that  thia 
was  a  defeasible  appointment  (as  he  was  pleased  to  term  (I)  it),  not 
from  any  power  of  revoking,  or  upon  the  words  of  the  appointment, 
but  from  the  capacity  of  the  person.  He  was  a  person  capable  to 
take  at  the  time  of  tlie  appointment  made,  but  that  was  sub  modo, 
and  upon  a  tacit  or  implied  condition  that  he  should  not  afterwards 
happen  to  become  the  eldest  son  and  heir;  so  that  he  had,  as  it 
were,  only  a  defeasible  capacity  in  him :  and  he  decreed  accord- 
ingly. He  added,  that  although  the  appointment  had  been  made 
in  consideration  of  marriage,  it  would  have  been  the  same  thing. 

41.  Lord  Talbot  appears  to  have  approved  of  the  foregoing  deci- 
Aoa  {x);  and  in  a  case  before  Lord  Hardwicke  (y),  he  entirdy 
adopted  it.  He  said,  that  Lord  Cowper  [jpi.  Wright]  went  plainly 
on  this ;  he  (Lord  Cowper)  found  it  established  by  the  precedents 
and  authorities  of  this  Court,  that  the  words  ^younger  children' 
had  received  a  prodigious  latitude  of  construction  to  answer  the 
occasions  of  families  and  intent  of  the  parties,  often  construing  an 
eldest  daughter  to  be  a  younger  child,  that  is,  carrying  the  words 
very  much  out  of  the  natural,  into  a  foreign  and  remote  sense,  to 
answer  the  intent :  and  he  found  it  determined,  that  an  only  daughter, 
though  not  younger  in  comparison  with  another,  should  be  considered 
as  a  younger  child  where  a  provision  was  made  for  the  younger 
children,  and  no  other  provision,  and  the  estate  limited  to  go  over ; 
and  there  have  been  cases  where  a  younger  son  becoming  an  eldest, 
under  certain  circumstances,  has  been  considered  as  an  eldest,  to  ex- 
clude him  from  the  benefit  of  the  portion ;  and  therefore  the  rule 
Lud  down  by  Lord  Harcourt,  in  Beal  v.  Beal  (z),  has  been,  that 
younger  children  shall  be  considered  such  as  do  not  take  the  estate, 
are  not  the  head  and  representative  of  the  family :  Lord  Cowper 
having  found  this,  from  thence  inferred  a  tacit  condition,  that  the 
capacity  of  being  a  younger  son  should  continue  until  the  time  of 
payment  came,  and  tiierefore  made  that  determination,  though  the 
father  had  actually  executed  his  power.  Taking  it  in  abstractor 
merely  as  an  execution  of  a  power,  it  could  not  possibly  be  main- 
tained upon  the  general  rules ;  but  the  ground  Lord  Cowper  went 
on  was,  that  the  continuing  of  the  capacity  to  the  time  of  the  pro- 
vision taking  effect  in  point  of  payment,  was  a  tacit  or  implied  con- 
dition going  along  with  tiie  appointment. 

(x)  See  Jermyn  v.  FeHowB,  For.  OS.  (z)  1  P.  Wms.  451. 

(y)  Teynham  v.  Webb,  2  Ves.  198. 


(I)  ThlB  is  the  expression  of  Vemoo,  the  Reporter,  from  whicli  it  shookl  seem  that  he 
did  not  approve  of  Uie  decision. 
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42.  Lastly,  if  a  power  be  exercised  ia  consideration  of  the  ap- 
pointee procuring  a  marriage  between  the  person  executing  the 
power  and  another  person,  the  execution  will  be  set  aside  (a). 

43.  And  in  such  a  case,  the  representatives  of  the  tenant  for  life 
are  not  permitted  to  avail  themselves  after  his  death  of  the  interest 
created,  but  it  will  be  wholly  set  aside  for  the  remainder-man.  Thus 
in  Stribblehill  v,  Brett,  the  party  who  married  was  tenant  for  life, 
with  remainder  to  his  son  in  strict  settlement,  and  he  had  a  power  of 
leasing  at  an  old  rent,  and  the  lease  actually  granted  was  for  ninety- 
nine  years  determinable  upon  lives,  at  a  rent  of  5  /.,  and  for  a 
consideration  expressed  of  3,650  /.,  but  the  consideration  really  was 
the  procuring  of  the  marriage.  The  bill  was  filed  by  a  lessee  who 
claimed  under  the  remainder^man  after  the  decease  of  the  tenant 
for  life  without  issue ;  and  it  was  insisted  that  he  was  not  entitled  to 
controvert  the  lease,  for  he  did  not  claim  under  or  in  privity  to  the 
lessor,  who  was  but  tenant  for  life,  but  under  a  remainder-man,  and 
that  if  the  lease  was  a  trust,  it  would  belong  to  the  executor  of  the 
tenant  for  life :  but  the  lease  was  ordered  by  the  Lords  to  be  de- 
livered up  to  be  cancelled.     This  relief  is  confined  to  equity. 

(a)  SiTibblehill  v.  Brett,  PrecCkm.  165;  hiU  v.  Brett;  see  1  FonbL  book  1,  cli.  4,  a. 
9  Vem.  445,  rerersed  in  Dom.  Proc.;  4  10,  and  noten;  Williamson  v,  Gilboo,  2 
Bro.  P.  C.  144,  Toml.  ed.,  wm.  Scribble-      Scho.  &  Lef.  357. 


CHAPTER  XIIL 

HOW  ESTATES  GO   IN   DEFAULT   OF   OB  WHEBE   THERE   IS 

A  BAD  APPOINTMENT. 


SECTION    I. 
OF   LIMITATIONS   IN  DEFAULT   OF   APPOINTMENT. 


1.  Bstates  in  dtfauH  qf  appointment^ 

vested, 

2.  0\fU   by  implicatian   in  dtfault  of 

tgfpointtnent, 
8.  Oifte  accelerated  where  power  void, 

5.  General  power  and  general  gift  in  de^ 

fault  qf  appointment,  restrained  by 
intention, 

6.  "/n  dtfatdt  thereof ,"  where  it  rtfere 

to  appointment. 

7.  In  default  qf  joint   appointment,   a 

power  to  eurvivor,  whether  both  can 
be  exercised. 


10.  Separate giftsincludlng the  eameoHjeds. 
13.  Fund  vested  at  twenty'4me,  yet  prior 

pQ\oer  remains. 
19.  Cf  appointments^  to  surviving  children, 

with  reference  to  vested  interests, 
14. 1  Amongst,  creates  a  tenancy  ta  emn- 

>  mon  in  a  gift,  from  a  power  by 
^'  J   implication, 

15.  *|  Tssue  of  a  child,  although  citgects  of  a 

>  power,  may  only  take  by  substitution 
^^'  J    if  no  appointment. 

18.  Longmore  y.  Broom, 

19.  Then,  where  an  adverb  qf  relation. 
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3S.  Power  and  gift  over  confined  to  the 
same  olQecia  an  a  contingency. 

85.  Folkes  V.  Western :  effect  of  adoance- 
ment. 

S6.  Pitt  Y.  Jadtsony  contra. 

1*  ?  Observations  on  the  cases, 
30.  J 

•31.  Where  adoanee   is  made  without    a 

declaration. 

38.  Where  there  are  two  settlements, 

33    1 

'  fNoel  T.  Lord  Walsingham, 

S4.  Operation  qf  common  clause  in  settle^ 
ments  as  to  advancements, 

35.  Father  may  keep  portion  on  foot  upon 

advancement, 

36.  Where  a  marriage  portion  can  be  ad- 

vanced. 

37.  Duke  qf  Bridgwater  y.  Egerton, 

38.  Where  appointee  of  part  is  entitled  to 

a  share  of  residue, 

38  1 

'  (Where  appointment   is    in  fvU  of 

40.*  i  '*'''■*• 


41.  Foster  t.  Cautley, 

42.  A  donee  qf  a  power  may  take  under  a 

general   description,  in   default   of 
appointment, 

43.  Gift  to  one  for  life  with  a  power ;  in 

drfault  to  executors,  f^c,  property. 

44.  Lapse  prevented, 

45.  Without  being  married  construed  uof 

married, 

46.  '\Part  badly  appointed  goes  as  in  de- 

47.  J  fauJU  of  appointmefit, 

49.  Power  not  controlled  by  gfft  in  de- 
fault of  appointment, 

60.  Hotchpot  clauses  in  two  settlements, 

51  "\ 

.J  J  Operation  qf  hotchpot  clauses. 

54.  Where  a  power  is  confined  to  a  de- 

fault qf  previous  limitation. 

55.  Lord  Langford  v.  Little. 

56.  Mistake  in  settlement  corrected:  in 

drfauU  qf  appointment  instead  of 
issue,. 


1.  We  have  already  had  occasion  to  consider  the  effect  of  the 
creation  of  a  power  on  the  estates  limited  in  default  of  appoint- 
ment (a),  and  we  have  seen  that  whether  the  estate  be  real  or 
personal^  and  whether  the  power  be  merely  to  distribute  and  fix  the 
shares,  or  to  select  and  exclude  any  of  the  objects  of  a  class,  and 
whether  the  power  be  general  or  special,  the  limitations  in  default  of 
appointment  are  vested,  subject  to  be  divested  by  the  exercise  of  the 
power,  but  that  such  a  power  will  prevent  the  parties  from  being 
entitled  to  a  transfer  of  the  property,  although  they  do  take  vested 
interests. 

2.  We  have  also  had  occasion  to  consider  in  what  cases  tlie  objects 
take  in  default  of  appointment,  although  there  is  no  express  substan- 
tive gift  to  them  in  that  event  (^),  and  we  have  seen  that,  apeaking 
generally,  where  the  fund  is  in  esse,  and  the  intent  is  to  provide  for 
the  objects  of  the  power,  a  power  to  appoint  the  fund  amongst  them 
is  in  the  nature  of  a  trust,  which  ought  to  be  executed,  and  there- 
fore amounts  by  implication  to  a  gift  of  the  fund  to  the  objects  of 
the  power,  in  default  of  its  being  apjKjinted  to  them. 

3.  So  we  have  seen  the  effect  of  an  appointment  in  taking  a  fund 
wholly  out  of  the  settlement  (c),  and  have  considered  the  cases  where 
powers,  either  original  or  delegated,  which  happen  to  be   void  in 
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{a)  Vide  supra,  cli.  9,  sect.  1. 
(6)  Vide  supra,  cli.  11,  sect  0. 


(r)  Supra,  p.  4C7. 
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^hom  an  appoinlment  ^f  ^^iently  o«^''"^^\  .^^J,  m^  *•»•* ! 
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25. 

86. 
27. 
30. 
^1. 

92. 
33. 
34. 
S4. 

9ft. 
36. 

37. 
38. 

38. 

39. 
40. 


Power  and  gift  09er  eai^fined  to  the 

same  dgecte  on  a  contingency. 
Folkea  T.  Western :  ^ect  of  advance' 

ment, 
Pitt  T.  Jadeony  conira, 

\0b9erratiant  on  tkeeatee. 


Where  adoanee   is  made  without    a 

declaration. 
Where  there  are  two  settlements. 

fNoel  T.  Lord  Walshtgham, 

Operation  ^f  common  clause  in  settle- 
ments as  to  mdvaneements. 

Father  may  ieep  portion  on  foot  tq)on 
advancement 

Where  a  marriage  portion  can  be  ad- 
vanced. 

Duhe  qf  Bridgwater  v.  Egerton. 

Where  appointee  of  part  is  entitled  to 
a  share  of  residue. 

(where  appointment   is    in  fidl  of 
share. 


/ 


41. 
42. 


43. 

44. 
4ft. 

46. 
47. 

49. 

ftO. 
51. 
52. 
64. 

55. 
56. 


Foster  t.  Cautley. 

A  donee  qf  a  power  may  take  under  a 
general  description^  in  default  of 
appointment. 

Gift  to  one  for  life  with  a  power ;  in 
default  to  executorsj  ^.,  property. 

Lapse  prevented. 

Without  ieing  married  eomstrued  un- 
married. 

}Part  badly  appointed  goes  as  in  dS" 
fault  of  appointment. 

Power  not  controlled  by  gfft  in  de^ 
fault  of  appointment. 

Hotchpot  clauses  in  two  settlements. 
?  Operation  qf  hotchpot  clauses. 

Where  a  power  is  confined  to  a  de- 
fault qf  previous  lindtation. 

Lord  Longford  y.  Little. 

Mistake  in  settlement  corrected:  in 
drfauU  of  appointment  instead  of 
issue. 


1.  We  have  already  had  occasion  to  consider  the  eflTect  of  the 
creation  of  a  power  on  the  estates  limited  in  default  of  appoint- 
ment (a),  and  we  have  seen  that  whether  the  estate  be  real  or 
personal,  and  whether  the  power  be  merely  to  distribute  and  fix  the 
shares,  or  to  select  and  exclude  any  of  the  objects  of  a  class,  and 
whether  the  power  be  general  or  special,  the  limitations  in  default  of 
appointment  are  vested,  subject  to  be  divested  by  the  exercise  of  the 
power,  but  that  such  a  power  will  prevent  the  parties  from  being 
entitled  to  a  transfer  of  the  property,  although  they  do  take  vested 
interests. 

2.  We  have  also  had  occasion  to  consider  in  what  cases  the  objects 
take  in  default  of  appointment,  although  there  is  no  express  substan- 
tive gift  to  them  in  that  event  (^),  and  we  have  seen  that,  speaking 
generally,  where'  the  fund  is  in  esse,  and  the  intent  is  to  provide  for 
the  objects  of  the  power,  a  power  to  appoint  the  fund  amongst  them 
is  in  the  nature  of  a  trust,  which  ought  to  be  executed,  and  there- 
fore amounts  by  implication  to  a  gift  of  the  fund  to  the  objects  of 
the  power,  in  default  of  its  being  appointed  to  them. 

3.  So  we  have  seen  the  effect  of  an  appointment  in  taking  a  fund 
wholly  out  of  the  settlement  (c),  and  have  considered  the  cases  where 
powers,  either  original  or  delegated,  which   happen  to  be   void  in 


(a)  Vide  supra,  cb.  9,  sect.  1. 
{b)  Vide  atqfra,  cli.  1 1,  sect  6. 


(c)  Supra,p.4(yi. 
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their  creation  do  not  defeat,  but  accelerate  the  gifts  in  default  of 
appointment. 

4.  It  will  in  this  Chapter,  therefore,  only  be  necessary  to  state, 
1.  A  few  cases  which  have  arisen  on  particular  limitations  in  default 
of  appointment,  and,  2.  To  show  how  estates  go  where  there  is  a 
bad  appointment     As  to  liie  former : 

5.  A  general  power  of  appointment  may  be  cut  down  to  particular 
objects  by  reason  of  a  gift  over  to  them  in  default  of  appointment ; 
and  by  parity  of  reason,  a  general  gift  over  in  default  of  appoint- 
ment may,  in  favour  of  the  intention,  be  restrained  to  the  objects  to 
whom  an  appointment  might  have  been  mBde{d).  So  when  the 
words  of  the  power  are  not  sufficiently  extensive  to  pass  the  fee,  a 
gift  of  the  fee  to  the  objects  in  default  of  appointment  may  enable 
the  courts  to  hold  that  the  power  enabled  the  appointment  of  the 
inheritance.  And  in  like  manner,  a  power  which  would  authorize 
the  gift  of  the  fee  amongst  the  objects  may  be  held  to  enlarge  the 
gift  to  them  in  default  of  appointment,  which,  standing  by  itself, 
would  pass  life  estates  only  (e),  and  a  gift  over,  **  for  default  of  all 
such  issue,"  may  mean,  on  failure  of  the  preceding  limitations, 
whether  occasioned  by  a  failure  of  children  at  the  death  of  the  sur- 
vivor of  the  parents,  or  by  the  regular  determination  of  the  estates 
tail,  after  they  had  taken  eiFect  (/). 

6.  In  Fritchard  v.  Quinchant,  and  Jenkins  v.  Quinchant(^),  the 
wife's  estate  was  settled  after  marriage  to  such  uses  as  the  husband 
and  wife  should  jointiy  appoint,  and  in  default  of  appointment  to 
themselves  for  life,  remainder  to  the  use  of  their  children  in  such 
shares,  &c.,  manner  and  form  as  the  husband  by  deed  or  will  should 
appoint,  and  in  default  thereof,  to  the  husband  in  fee.  Lord  Hard- 
wicke  said,  the  only  question  was  upon  the  words  "in  default 
thereof  "  of  issue  or  appointment ;  if  the  latter,  the  issue  are  to  take 
nothing  if  he  makes  no  appointment.  The  plaintiff  says  the  latter 
is  an  unreasonable  and  unnatural  construction  of  the  mother's  inten- 
tion. Upon  the  deed,  which  was  inter  vivos  and  of  legal  limitation, 
the  words  of  it  must  prevail.  He  was  much  disinclined  to  do  it, 
but  he  must  be  of  opinion  that  it  meant  in  default  of  appointment. 
If  any  estate  had  vested  without  appointment,  he  should  have  been 
of  a  different  opinion ;  but  there  were  none ;  it  was  only  to  the  child 
he  appoints.  Thereof  must  refer  to  some  act  described  before  the 
appointment. 

7.  In  Simpson  r.  Paul  (A),  as  we  have  seen,  where  a  fund  was 

(d)  Vide  gupra,  p.  447.  qu,  and  conBider  It. 

le)  Supra,  p.  408;  Croiler  t?.  Crozier,  (g)  Ambl.  147  ;  5  Vea.  696,  n. ;  see  Doe 

3  Dm.  &  War.  383 ;  Kavanagh  r.  Morland,  v.  Perjyn,  8  Term  Rep.  484 ;  Rex  r.  Mar- 

1  Kay,  26.  quia  of  Stafford,  7  Bant,  621 ;  Walker  r. 

(/)  Doe  V.  Ford,  2  Ell.  &  Bla.  970;  to  Petchell,  1  Com.  Ben.  663. 
understand  this,  the  case  mast  be  perused ;  (A)  2  Cox,  34,  supra. 
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settled  to  be  divided  between  the  children  in  such  shares  and  pro- 
portions as  the  husband  and  wife  during  their  joint  lives^  or  in 
default  thereof  the  survivor  of  them,  should  appoint,  with  a  trust 
for  the  children  equally  in  default  of  such  appointment,  and  the 
father  and  mother  appointed  a  third  of  the  fund  to  a  daughter  upon 
her  marriage  as  her  share  of  the  fund.  Lord  Northington  held  that 
the  wife,  as  survivor,  could  not  increase  the  share.     He  said  the 
question  depended  on  what  was  the  intent  of  the  parties  creating  a 
power,  viz.  whether  after  a  partial  execution  by  baron  and  feme  of  an 
original  power,  a  secondary  power,  to  arise  in  default  of  the  execution 
of  the  original  power,  could  have  any  effect ;  and  he  was  of  opinion 
that  a  partial  execution  of  an  original  power  like  the  present,  respecting 
the  appointment  of  portions  among  children,  would  prevent  the  se- 
condary power  given  to  the  survivor  from  taking  place.     He  thought 
that  as  the  husband  and  wife  had  taken  up  the  execution  of  the 
joint  power  in  part,  they  had  thereby  brought  into  life  that  power^ 
on  the  deadness  of  which  the  other  was  to  arise ;  not  that  the  hus- 
band meant  to  bind  himself  by  this  partial  execution,  so  as  to  prevent 
a  further  joint  execution  if  his  children  should  require  it.     But  that 
he  considered  it  as  the  whole  of  that  daughter's  fortune,  appeared  by 
the  expression,  which  was  not  her  part,  but.  her  share,  which  showed 
he  considered  himself  as  executing  his  power  of  allotting  the  shares 
among  his  children,  and  if  no  future  allotment  was  nuule  by  him,  that 
the  fund  should  be  shared  equally  amongst  his  three  children.    He 
relied  in  proof  of  this  upon  expressions  in  the  husband's  will)  and 
added,  that  it  would  be  dangerous  u  say,  when  a  father  on  the 
proposal  of  a  daughter's  marriage  sees  it  necessary  to  exercise  his 
power  by  allotting  her  her  fortune  or  share,  without  going  further  as 
to  the  other  children  till  a  like  occasion  calls  for  it,  that  he  thereby 
leaves  the  remainder  to  be  partially  distributed  by  his  widow.     It  was 
unreasonable  to  suppose  he  intended  it,  and  it  was  derogatory  to 
the  dignity  of  the  marriage  state  to  allow  the  wife  to  control  the 
intent  of  her  husband  relating  to  a  provision  for  his  children.    If  it 
had  been  so  intended  it  might  have  easily  been  so  expressed,  m 
default  of  appointment  of  all  or  any  part,  then,  as  to  what  remained 
unappointed,  to  be  subject  to  the  power  of  the  survivor ;  but  that 
not  being  the  case  here,  the  appointment  was  void. 

8.  Now  the  Court  was  not  at  liberty  to  look  at  the  husband's  will 
in  order  to  ascertain  what  the  intention  was,  nor  to  take  into  account 
the  dignity  of  the  marriage  state.  The  simple  question  was,  did  the 
power  to  the  survivor  arise  ?  The  only  judicial  ground  relied  upon 
was,  that  the  power  to  the  survivor  was  not,  in  default  of  a  jomt 
appointment  of  all  or  any -part,  to  the  survivor  to  appoint  what 
remained  unappointed ;  but  it  seems  to  be  clear  that  the  law  is  other- 
wise, and  that  the  words  in  question  are  included  in  the  general 
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terms,  in  default  of  Buch  appointment,  although  where  thoae  words 
are  introduced  it  may  be  strong  to  show  that  not  merely  the  legal 
effect  of  the  power,  but  the  intention  of  the  settlors,  was  that  there 
might  be  partial  appointments  (i).  Lord  Northington  indeed  held, 
what  at  first  is  not  very  apparent,  that  by  the  partial  exercise  of  the 
power  in  favour  of  one  child,  although  the  joint  power  might  be 
farther  exercised,  yet  the  power  to  the  survivor  was  altogether  at 
an  end,  for  the  wife  appointed  a  much  smaller  portion  to  the  sons 
than  to  each  of  the  two  daughters,  and  the  appointment  was  wholly 
set  aside.  This  clearly  cannot  be  maintained.  If  even  the  execu^ 
tion  of  the  joint  power  prevented  an  exercise  of  the  sole  power  in 
favour  of  the  same  object,  yet  as  to  the  other  objects  the  power 
must  have  remained  unaffected  over  the  residue  of  the  fimd, 

9.  The  real  question  in  the  cause  perhaps  was,  whether  the  joint 
appointment  by  the  huflband  and  wife  to  tke  daughter  of  a  third  aa 
her  share,  and  the  release  by  the  daughter  and  her  husband,  did  not 
operate  as  a  full  execution  in  favour  of  that  daughter,  so  as  to 
prevent  either  the  husband  or  wife,  as  the  survivor,  from  altering 
what  both  had  solemnly  settled  under  the  first  power.  But  this 
point  depends  not  upon  the  question  whether  a  partial  joint  appoint* 
ment  altogether  prevents  the  sole  power  from  rising,  but  upon  the 
intent  of  the  parties  in  jointly  executing  the  first  power,  coupled  in 
effect  with  a  contract  by  the  child  advanced  not  to  accept  any  more 
o£  the  fund.  The  case  of  Simpson  v.  Paul  has  been  overruled,  as  we 
have  abeady  seen  (A). 

10.  Of  course  although  the  objects  of  a  prior  gift  may  not  live  to 
take  under  it,  yet  if  they  ansii^^r  the  description  of  a  class  in  the  gift 
over,  they  will  become  entitled.  Therefore,  under  the  common 
trusts  in  a  settlement  for  the  children  to  be  vested  at  twenty-one, 
and  in  case  none  should  attain  that  age,  then  in  trust  for  the  brothers, 
&c.  of  the  wife,  as  she  should  appoint,  and  in  de&ult  of  appointment 
in  trust  for  her  next  of  kin ;  the  children  may  take  under  the  last 
Kmitation,  although  they  all  die  under  twenty-one  (/). 

11.  Where  the  trust  of  an  estate  vested  in  trustees  was — after 
the  death  of  husband  and  wife,  and  a  direction  to  maintain  the 
children  'till  twenty-one — ^as  such  children  should  attain  twenty-* 
one  to  convey  the  estate  to  such  child  or  children  as  the  parents 
or  the    survivor  should  appoint,  and  for  want  of  appointment  to 

*  such  children  as  tenants  in  common,  and  if  there  should  be  but 
one  such  child  who  should  attdua  twenty-one,  then  to  convey 
to  such  only  child  his  or  her  heirs  for  ever,  and  several  children 
attained  twenty-one ;  it  was  held  that  in  default  o£  appointment  all 
the  children  who  attained  twenty-one  took  vested  interests  though 

;  (i)  See  2  Ves.  jun.  356.  (0  Wiihy  v.  Mangles,  4  Bcav.  368. 

j  (A)  SuprOf  p.  623, 
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thej  died  in  the  lifetime  of  their  parents^  and  that  even  the  children  who 
did  not  live  to  attain  twenty-one  took  vested  interests  and  in  fee  (m). 

12.  Where  a  power  is  given  to  a  tenant  for  life  to  appoint  to  his 
children,  and  in  default  of  appointment  the  fund  is  given  to  the 
children  at  a  particular  age,  as  at  twenty-one,  although  it  is  expressly 
declared  that  if  any  child  shall  attain  twenty-one  in  the  life  of  its 
parent,  his  share  shall  be  considered  as  a  vested  interest,  subject  to 
the  life-estate,  yet  that  provision  will  only  relate  to  unappointed 
shares,  and  the  power  will  not  be  defeated  by  the  children  attaining 
twenty-one  before  it  is  exercised;  nor  will  it  give  them  vested 
interests  at  that  age  in  what  may  have  been  actually  appointed  to 
them(ra).  This  was  decided  by  Lord  Thurlow,  and  the  point  has 
always  been  considered  as  well  decided.  In  a  case  before  Lord 
Eldon  the  point  was  again  agitated,  and  he  said  that  he  would  not 
disturb  the  case  before  Lord  Thurlow :  Lord  Eldon  said,  that  the 
question  was,  what  is  the  law  at  this  day,  as  to  the  due  mode  of 
executing  a  power  of  appointment  by  a  parent  among  all  the  chil- 
dren, to  be  executed  at  any  time  up  to  the  death  of  the  parent,  even 
by  deed  or  will,  where  some  of  the  children  are  dead  before  any 
appointment.  After  adverting  to  the  doctrine,  that  an  appointment 
cannot  be  made  to  a  deceased  child,  or  the  representatives  of 
a  deceased  child,  he  observed,  that  the  mode  of  executing  the 
power  in  the  case  of  a  deceased  child,  according  to  the  old  prac- 
tice of  conveyancers,  that  prevailed  before  the  case  of  Boyle  v. 
The  Bishop  of  Peterborough,  was  by  giving  part  to  the  surviving 
children,  making  no  appointment  of  liie  residue,  which  therefore  was 
permitted  to  go  as  in  default  of  appointment.  That,  certainly,  was 
very  ill-conceived,  and  incorrect ;  the  consequence  was,  that  as  in 
most  cases  the  share  unappointed  would  go  among  all  who  attained 
twenty-one,  living  and  dead,  as  property  vested  in  them  at  that  age, 
or  on  marriage  of  daughters,  it  would  be  divisible  among  a  child 
surviving  and  all  those  who  were  dead ;  but  it  is  very  difficult,  almost 
impossible,  to  speak  of  that  sort  of  device  as  an  appointment.  Lord 
Thurlow  dissented  from  that  which  he  (Lord  Eldon)  understood  to 
have  been  the  previous  notion  of  conveyancers,  and  established  the 
rule  in  the  case  of  Boyle  v.  The  Bishop  of  Peterborough. 

13.  The  mode  above  alluded  to  was  a  mode  of  executing  the 
intention  through  the  medium  of  the  power.  It  is,  as  we  shall  see, 
firmly  settled,  that  unless  there  is  a  provision  to  the  contrary,  the 
unappointed  part  goes  to  all  the  objects  under  a  gift  in  default  of 
appointment,  including  those  to  whom  part  has  been  appointed.  It 
is  settled,  that  the  donee  may  defeat  the  gift  in  default  of  appoint- 

(m)  Strutt  V,  Braithwalte,  5  De  Gex  &       Ves.  jun.  299;  and  see  particularly  p.  309, 
Sm.  309.  Butcher  o.  Butcher,  1  Ves.  dc  Bea.  79. 

(n)  Boyle  v.  Bishop  of  Peterborough,  1 
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ment  by  appointing  to  a  surviving  child ;  but  he  may  not  wish  to 
wholly  defeat  the  gift  over,  and  yet  be  desirous  to  make  an  inequality. 
Thus,  under  a  conmion  power  to  appoint  to  children,  with  a  gift  to 
them  in  default  of  appointment  at  twenty-one ;  suppose  there  to  be 
three  children,  and  two  attain  twenty-one,  and  then  die,  here,  subject 
to  the  execution  of  the  power,  the  personal  representative  of  each  of 
the  deceased  children  is  entitled  to  a  third.  The  donee  cannot 
increase  the  share  by  an  appointment,  because  the  representatives 
are  not  objects  of  fhe  power,  but  he  may  increase  the  share  of  the 
surviving  child  by  appointing  a  portion  to  him,  and  of  course  leaving 
him  to  participate  in  the  residue  equally  with  the  representatives  of 
the  deceased  children.  Where  there  is  the  usual  provision  that 
appointed  shares  shall  be  brought  into  hotch-pot,  the  donee  may 
appoint  to  the  surviving  child  more  than  his  share  upon  an  equal 
division ;  in  which  case,  of  course,  he  will  not  claim  any  portion  of  the 
residue,  but  will  suffer  it  to  go  to  the  representatives  of  the  deceased 
children.  In  one  case  an  appointment  was  made  to  surviving  children, 
with  a  proviso,  that  if  any  appointee  claimed  any  part  of  the  share  un- 
appointed,  the  appointed  share  should  be  brought  into  hotch-pot  {o). 

14.  We  have  seen  that  a  mere  power  in  wo/ds  may  imply  an 
absolute  gift  to  the  objects  in  default  of  appointment  Where  this 
is  the  case,  and  no  appointment  is  made,  it  frequently  becomes  a 
question  whether  the  objects  take  as  tenants  in  common,  or  as  joint 
tenants.  In  Maddison  v.  Andrew  {p)  the  fund  was  to  be  disposed 
of  to  and  amongst  the  testator's  daughters  as  his  wife  should  appoint. 
It  was  not  necessary  to  decide  the  point;  but  Lord  Hardwicke 
expressed  his  opinion  that  the  bequest  was  joint.  But  in  a  case 
before  Lord  Bosslyn,  where  the  devise  was  to  ^  in  trust,  to  give, 
&c.  the  estate  unto  and  amongst  his  children  as  he  should  appoint,  he 
held  it  to  be  a  tenancy  in  common  {q) ;  and  in  a  similar  case.  Sir 
William  Grant  followed  that  case  as  an  authority  (r),  and  decided 

.  accordingly.  ' 

15.  In  the  case  of  Boutledge  v.  Dorril  there  was  a  gift  in  default 
of  appointment,  to  the  children,  grandchildren,  or  issue  generally  of 
the  marriage,  living  at  the  decease  of  the  survivor  of  the  husband  and 
wife,  with  a  proviso,  that  in  case  of  no  appointment  the  issue  of  any 
child  dead  should  not  have  a  greater  share  than  his  parent,  if  living, 
would  have  been  entitled  to ;  and  Lord  Alvanley  determined,  that 
although  the  children  of  a  living  parent  might  have  had  shares 
appointed  to  them  under  the  power,  and  not  being  made  objects  of 
it,  if  their  parent  had  been  dead,  they  would  have  taken  his  share ; 

(q)  Cnnynghame  r.  Thnrlow,  1  Russ.  &  (r)  Casterton  v.  Sutherland,  9  V  eg.  445; 

Myl.  496,  n.  and  see  Fowler  v,  Honter,  3  You.  &  Jerr. 

(  p)  1  Ves.  67.  506. 
ig)  Reade  t>.  Reade,  5  Ves.  744. 
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yet  as  he  was  alive^  it  was  impossible  to  hold  that  a  child  of  a  living 
parent  could  take  any  share,  though  it  was  clear  they  might  have 
been  made  substantive  objects  of  the  appointment  (s) ;  and  this  case 
was  followed  in  a  subsequent  case  before  Lord  Kenyon,  sent  out  of 
the  Court  of  Chancery  (f ),  the  certificate  of  the  Judges  in  which  case 
was  confirmed  by  the  Lord  Chancellor  on  the  18th  December,  1802* 

16.  And  here  it  may  be  remarked,  that  a  gift  to  children  in  default 
of  appointment  is  not  confined  to  those  only  who  are  alive  at  the 
death  of  their  parent,  to  whom  the  power  is  given,  although  the 
power  is  to  appoint  only  by  will,  but  aU  the  children  take  vested 
interests  upon  their  birth,  subject  to  be  divested  by  the  execution 
of  the  power ;  and  therefore  the  share  of  a  child  dying  in  the  life- 
time of  his  parent  will,  in  default  of  appointment,  go  to  its  repre- 
sentative.    And  the  same  rule  will  prevail  as  to  other  objects  (»). 

17.  But  where  there  is  only  one  direction,  which  includes  ex- 
pressly the  power  to  appoint,  and  by  implication  the  gift  in  default 
of  appointment,  those  only  can  take  in  defiiult  of  appointment  who 
could  have  taken  under  Ihe  power;  and  consequently  if  the  power 
is  confined  to  a  will,  the  objects  to  take  must  be  living  at  the  death 
of  the  donee  of  the  power  (jr). 

18.  In  a  case,  where  the  gift  by  will  was  to  trustees  to  diq)ose  of 
the  fund  amongst  the  testator^s  brothers  and  sister,  or  their  children, 
in  such  shares  and  proportions,  and  at  such  time  or  times  as  the 
trustees  should  think  proper.  Sir  W.  Grant  held,  that  they  might  have 
elected  to  whom  the  fund  should  go,  the  parents  or  the  children. 
But  the  power  not  having  been  executed,  the  Court  had  not  that 
discretion,  but  had  only  to  say  what  class  was  to  take,  and  then  the 
distribution  must  be  equal.  The  fund  was  given  by  the  decree  to 
the  parents  and  all  the  children  living  at  the  testator's  death,  and  the 
representatives  of  such  as  had  since  died  per  capita  (y). 

19.  And,  as  we  shall  hereafter  see,  a  direction  that  children  shall 
stand  in  the  place  of  their  parents,  although  following  a  gift  in 
default  of  appointment,  may  be  so  strongly  worded  as  to  make  the 
children  of  a  deceased  parent  objects  of  the  power,  as  well  as  legatees 
in  default  of  appointment  (ir). 

20.  In  Harrington  v.  Harte  (a)  the  testatrix  gave  the  fund  as  her 
daughter  should  appoint.  In  default  of  appointment  her  daughter 
to  receive  the  dividends,  and  after  her  death  to  such  persons  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appointment,  in  trust 

{«)  Rontledge  v.  Dorril,  2  Ves.  jun.  357.  (x)  Woodcock  v.  Benneck,  4  Beav.  100. 

(t)  Legardv.  Haworth,  1  East,  190;  Bee  (y)  Longmore  v.  Broom,  7  Ves.   134; 

LoDgmore  v.  Broom,  7  Yes.  124;  Fox  v.  Jacobs  v.  Jacobs,  16  Beav.  557. 

Gregg,  A  pp.  {z)  Fox  v,  Gr«gg,  App.;  Naatberway  v, 

(a)  Vanderzee  «.   Adom,  4  Ves.    771 ;  Fry,  1  Kay,  172. 

Heron  r.  Stokes,  2  Dm.  8c  War.  S9;  Patti-  (a)  1  Cox,  131. 
stai  V.  PattisoD,  19  Bea.  63d. 
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for  such  person  or  persons  as  would  tken  by  virtue  of  the  statute  be 
entitled  to  the  testatrix's  personal  estate  if  she  had  died  intestate ; 
it  was  held  that  tken  was  to  be  taken  as  an  adverb  of  reUtion  and 
not  of  time  (I),  and  it  must  therefore  go  to  such  persons  as  were 
next  of  kin  to  ^e  testatrix  at  her  death. 

21.  And  where  the  gift  of  personalty  under  a  will  was  to  such 
persons  as  the  wife  should  aj^int^  and  for  want  of  such  appoints 
ment  to  her  '^  surviving  brothers  and  sisters,**  it  was  held  to  mean 
brothers  and  sisters  living  at  the  wife's  death  (ft). 

22.  If  a  power  be  confined  to  children  living  at  the  death  of  the 
donee^  and  in  default  of  appointment  the  fund  is  given  to  stick 
children,  the  word  payable  in  a  gift  over  will  not  be  read  vested^  so 
as  by  construction  to  enlarge  the  gift  to  those  who  attain  the 
specified  age,  but 'die  in  the  lifetime  of  the  donee  of  the  power  (c). 

23.  And  where  an  estate  was  settled  upon  a  marriage  upon  the 
children  to  be  begotten  and  their  heirs  for  ever,  in  suck  shares  and 
proportions  as  the  husband  should  fq)point,  and  for  want  thereof^ 
upon  all  the  children  and  their  heirs  for  ever,  the  latter  gift,  which 
imported  a  joint-tenancy,  was  held  not  to  be  controlled  by  the 
previous  gift  ajid  power,-nor  by  a  gift  over,  from  which  it  was  con- 
tended that  the  settlement  intended  a  tenancy  in  common((f). 

24.  These  decisions  establish  a  proper  rule — that  clear  words  ia 
one  limitation  shall  not  lightly  be  controlled  by  implication  arising 
from  another  limitation. 

25.  It  was  at  one  time  doubtful  whether,  if  one  object  were  re- 
moved by  the  effect  of  advancement,  and  no  intention  expressed  by 
the  lather  to  keep  the  charge  for  his  own  benefit,  the  share  would 
go  to  the  others,  under  the  provision  in  default  of  appointment,  or 
whether  it  would  be  considered  as  a  purchase  by  the  father  at  the 
siun  advanced,  or  as  a  payment  by  him  to  the  benefit  of  which  he  is 
entitled.  This  question  arose  in  the  case  of  Folkes  and  Western  (e). 
Under  the  trusts  of  a  term,  .trustees  were  to  raise  4,000/.  for  younger 
children's  portions,  to  be  paid,  if  more  than  one,  as  the  father  and 
mother,  or  the  survivor,  should  appoint ;  in  default  of  appointment, 
to  the  children  equally,  as  usual,  with  a  provision  that  if  the  father 
should  advance  any  daughter  in  marriage,  unless  he  should  in  writing 
declare  it  not  to  be  for  her  portion,  such  daughter  should  receive  only 
so  much  further  portion  as  with  the  sum  advanced  would  make 

(b)  Bavies  v.  Thornn,  3  De  Oez  &  Sma.  (d)  Stratton  «.  Best,  2  Bro.  C.  C.  23d. 

347.  (e)  9  Ves.  466 ;  see  Noel  v.  Lord  Wal- 

(e)  Bialeflel4  r.  Becord,  2  Sim.  354.  lingham,  2  Sim.  k  Stu.  90 ;  see  pi.  31 ,  infra, 

(I)  This  is  ordinarily  true ;  but  this  gift  was  not  in  default  of  appointment,  tiicn  to 
such  x>er8ons,  kc.,  but  it  was  in  default  of  appointment  to  such  persons  as  should  tiiea 
[at  that  time]  bo  entitled. 
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up  the  portion  provided  'by  the  settlement.  Another  4,000/.  was 
settled  in  the  same  -way.  There  were  two  younger  children,  both 
daughters ;  upon  the  marriage  of  one,  the  father  gave  her  a  portion 
which,  it  was  declared,  should  be  a  satisfaction  of  her  claims  under 
the  settlement  (I).  Sir  W.  Grant  held,  that  as  the  daughter  had  no 
definite  interest,  except  in  default  of  appointment,  she  had  nothing 
that  she  could  make  the  subject  of  a  bargain  with  her  father ;  he 
could  not  say  that  any  definite  proportion  had  sunk.  If  she  had  had 
a  definite  interest,  it  would,  he  admitted,  have  sunk,  and  therefore 
have  been  no  charge  on  the  estate.  He  thought,  then,  that  the  case 
could  only  be  compared  to  the  cases  upon  the  custom  of  London, 
where  the  effect  of  advancement  was  merely  to  remove  that  child 
out  of  the  way,  and  to  increase  the  shares  of  the  others,  and  not  to 
increase  the  disposable  part  of  the  father's  estate.  This  provision, 
he  added,  must  have  the  same  effect ;  removing  the  daughter,  put- 
ting her  out  of  the  question  altogether,  as  if  there  never  had  been  such 
a  child.  Therefore,  before  the  power  ever  arose,  there  ceased  to  be 
objects,  for  it  was  impossible  the  mother,  who  had  survived  her 
husband,  could  give  anything  to  the  daughter  advanced.  That  was 
expressly  stipulated,  and  she  was  incapable  of  receiving  any  more 
than  if  she  was  dead.  The  consequence  was,  that  one  of  two 
objects  being  removed,  the  other  must  of  necessity  take  the  whole. 

26.  This  decision  appears  to  be  in  direct  opposition  to  a  case  not 
adverted  to.  I  allude  to  Pitt  and  Jackson,  or  Smith  and  Lord 
Camelford  (/),  where  money  was  directed  to  be  hud  out  in  land,  to 
the  use,  after  the  deaths  of  the  husband  and  wife,  of  the  children  of 
the  marriage,  as  the  father  should  appoint,  and  in  default  of  ap- 
pointment, as  the  mother  should  appoint,  with  remainder,  in  default 
of  appointment,  to  the  children  in  tail.  There  were  two  children. 
The  father,  considering  the  money  as  not  laid  out  in  land,  by  his 
will  gave  rather  more  than  a  moiety  of  it  to  Ann,  one  child,  and 
the  remainder  to  Mary,  the  other  child:  After  the  will,  and  upon 
the  marriage  of  Ann,  he  advanced  her  a  large  portion,  and  soon 
afterwards  by  a  codicil  revoked  the  legacy  to  her.  And  it  was 
conceded  by  the  counsel  for  Ann  and  her  husband,  and  accordingly 
decreed  by  Lord  Kenyon  at  the  Bolls,  that  the  legacy  was  well 

(/)  S  Bro.  C.  C.  61;  2  Yes.  jun.  608;  see  3  Myl.  &  Cm.  858. 


(I)  In  Lee  v.  Head,  ir\/ra,  where  there  was  no  such  provision  in  the  original  settlement, 
the  Vice-Chancellor  observed,  that  he  ooald  not  understand  how  the  absence  of  such  a 
provision  should  make  any  difference.  The  ingertum  oftuch  a  proviso  would  seem  rather 
to  be  a  reason  why  Folkes  v.  Western  thould  have  been  decided  differently,  it  being  open  to 
argument  that  since  there  was  no  occasion  for  tl^e  father  to  stipulate  as  he  did  by  his 
father's  settlement,  that  the  sum  he  advanced  to  her  should  be  deemed  a  satisfaction  in 
the  absence  qf  any  such  stipulation-shaving  express^  such  a  stipulation  whefi  it  was 
unnecessary,  he  must  be  supposed  to  have  had  some  special  object ;  1  Kay  &  John.  629. 
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revoked,  as  the  father  was  a  purchaser  of  that  moiety  by  the  fortune 
given  to  Ann  upon  her  marriage.  Upon  a  bill  of  review  being 
filed  to  this  decree,  which  involved  other  points.  Lord  Rosslyn  held 
that  the  fund  had  been  invested  in  the  purchase  of  an  estate  (I); 
and  that  the  appointment  in  the  will  of  the  fund  could  not  be  sup- 
ported as  an  appointment  of  the  estate.  He  considered,  therefore, 
that  the  estate  must  go  as  in  default  of  appointment:  but  as  to 
Ann,  he  thought  her  father  had  satisfied  all  the  interest  that  she 
could,  as  a  creditor,  set  up  in  opposition  to  any  act  in  his  will,  in 
regard  to  her  provision  under  the  marriage  settlement.  She  was 
totally  in  his  power  by  the  portion  given  to  her  upon  her  marriage, 
when  her  interest  under  the  appointment  was  contingent  and  uncertain^ 
in  respect  of  the  possibility  of  the  existence  of  other  children.  But  he 
thought  that  even  a  well-executed  appointment  could  not  take  from 
Mary,  the  other  daughter,  one  moiety ;  for  though  the  father  could 
entitle  himself  to  all  Ann  could  claim,  it  could  be  only  to  that  she 
could  claim  absolutely  against  the  other  daughter.  He  could  not 
make  an  appointment  in  truth  beneficial  to  himself. 

27.  It  is  to  be  regretted  that  this  case  was  not  adverted  to  in  the 
case  of  Folkes  and  Western,  more  especially  as  the  latter  case  was 
decided  by  analogy  to  cases  which  do  not  necessarily  bear  upon  it, 
and  which  are  themselves  not  founded  in  reason  (II) ;  for  it  was  ad- 
mitted that  in  those  cases  one  should  think,  prima  facie y  the  effect  of 
advancement  by  the  father  would  be  to  increase  that  part  of  the 
estate  of  which  he  had  power  to  dispose.  Lord  Rosslyn  avoided  the 
objection  upon  which  the  opinion  of  the  Court  was  grounded  in  Folkes 
and  Western,  viz.  that  the  interests  being  contingent  and  uncertain, 
there  was  nothing  that  could  be  made  the  subject  of  the  bargain,  by 
holding  the  advancement  to  be  a  purchase  of  the  child's  share  in  de- 
fault of  appointment,  or  of  what  she  might  become  entitled  to  under 
an  appointment.  The  only  objection  to  this  construction  appears  to 
be,  that  where  the  power  is  given  to  the  wife  if  she  survive,  the 
advancement  circumscribes  her  power :  for  as  the  husband  himself 

(I)  Thii  was  clearly  Mtabliahed,  and  the  ease  was  decided  by  the  Chaooellor  upon  that 
foondation,  2  Ves.  juo.  712,  713,  714;  Wood,  Vice-Cbancellor,  In  Lee  t>.  Head,  1  Kay  k, 
John.  632,  considered  this  case  as  depending  upon  the  satisfaction  of  a  debt  by  the  father, 
and  relied  npon  Lord  Rosslyn  speaking  of  the  dnnghter  as  a  creditor ;  but  the  actual 
investment  of  the  trust  fund  in  1753  in  land  for  the  settlement,  and  the  transfer  of  the  fhnd 
itself  to  him,  seem  to  render  it  difficult  to  maintain  that  view ;  in  Folkes  v.  Western  the 
fund  was  settled,  and  the  provision  by  the  father  was  by  way  of  covenant  constituting  it  a. 
debt  of  the  father's ;  vide  infra. 

(II)  Upon  the  whole  therefi)re  as  regards  the  reasoning  in  Folkes  v.  Western,  although  aa 
to  the  share  of  the  widow,  the  analogy  of  the  orphanage  custom  of  London  is  perfect,  a« 
to  the  orphan's  share  it  is  not ;  and  I  am  bound  to  say  with  great  submission,  that  I  am 
not  satisfied  with  the  reasoning  on  which  the  learned  Judge  proceeded  in  that  case ;  per 
Wood,  Vioe-Chancellor,  in  Lee  v.  Head,  1  Kay  &  John.  040.  This  view  Is  controverted  by 
the  Lord  Chancellor  in  Ireland,  Noblett  v.  Litchfield,  7  Ir.  Ch.  Rep.  575. 
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Cannot  appoint  a  greater  portion  to  the  child  he  has  advanced  Ihan 
the  child  would  take  in  default  of  appointment^  because  it  would  in 
effect  be  an  appointment  to  himself^  it  seems  equally  to  follow  that 
the  wife  could  not  appoint  a  larger  share^  lest  such  a  power  should 
open  a  door  to  fraud  on  the  other  child.  But  still  the  wife's  power 
might  well  be  held  to  remain^  so  as  to  enable  her  to  give  the  same 
share  to  the  daughter  unadvancedy  as  die  might  have  given  to  her  if 
the  other  daughter  had  not  been  advanced^  and  tiie  fatiier's  r^re- 
sentatives  must  be  content  witii  the  share  which  may  be  appointed 
by  the  wife  to  the  advanced  daughter^  or  may  be  permitted  to  devolve 
upon  her.  The  only  infringement  then  on  the  mother's  power  would 
be  this,  that  in  case  of  disobedience,  she  could  not  deprive  the  unad* 
vanced  child  of  the  share  provided  for  it  in  default  of  appMntment, 
but  she  would  have  tiie  best  possible  hold  on  the  obedience  of  the 
child)  in  Ihe  power  which  would  still  remain  of  increasing  the  por- 
tion given  in  default  of  appointment.  Besides,  if  tiie  curtailment  of 
the  power  be  an  objection,  it  bears  with  the  greatest  possible  force 
on  the  rule  as  established  by  Folkes  and  Western,  for  tiiere,  by  the 
effect  of  the  advancement,  it  was  holden,  that  the  entire  fund  was  at 
once  given  to  the  unadvanced  child,  and  consequentiy  tiie  mother 
was  deprived  of  aU  power  over  the  fund.  It  would  seem,  therefore, 
that  till  the  cases  come  again  under  the  review  of  the  Court,  it 
would  not  be  safe  in  practice  to  consider  the  case  of  Pitt  and  Jade- 
son  as  overruled. 

28.  In  Noel  ©.  Lord  Walsingham  (^),  Sir  John  Leach,  V.  C, 
observed,  that  having  carefully  considered  tiie  case  of  Folkes  v. 
Western,  he  did  not  concur  in  the  observation  made  at  tiie  bar,  tiiat 
there  was  error  in  that  decree,  inasmuch  as  it  was  not  declared  that 
the  father  was  a  purchaser  of  the  daughter's  share.  There  was  in 
that  case  no  expressed  intention  on  the  part  of  the  father*  to  that 
effect.  He  had  more  difficulty  as  to  that  part  of  the  decree  which 
declares  that  the  mother  had  lost  her  power  of  appointments  The 
settiemcnt  gave  her  in  the  event,  wliich  hi4[)pened,  of  her  surviving 
her  husband,  a  power  to  appoint  the  whole  fund  to  any  one  child,  and 
the  act  of  the  husband  in  providing  a  satisfaction  for  one  child,  could 
not,  he  thought,  deprive  the  widow  of  her  i)Ower  to  appoint  the  whole 
fund  to  the  only  other  child.  And  such  appointment  appeared  to  him 
to  have  been  necessary,  in  order  to  enable  the  only  otiier  child  to 
take  the  whole  fund ;  for  there  being  in  fact  no  appointment  eitiier 
by  husband  or  wife  in  favour  of  any  child,  the  consequence  should 
seem  to  be  that  the  unprovided  child  could  take  only  a  moiety  of  the 
unappointcd  fund,  and  that  the  other  moiety,  which  by  the  terms  of 
the  settlement  would  vest  in  the  provid(5d  child,  would  sink  for  the 

(y)  2  Sim.  &  Stu.  90. 
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benefFt  of  the  estate  diarged^  if,  as  he  thought,  the  father  could  not 
be  conadered  as  a  purchaser,  but  otherwise  would  be  a  part  of  the 
personal  estate  of  ihe  father*  The  case  of  Boyle  v.  Bishop  of  Peter- 
borough hore  strongly  upon  this  view  of  the  case. 

29.  In  a  ease  in  Ireland,  "vdiere  the  point  did  not  call  for  a  deci- 
sion, the  Lord  Chancellor  approved  of  Folkes  v.  Western,  without  at 
all  examining  the  case  of  Pitt  v.  Jackson.  He  said  it  had  been 
argued  that  inasmuch  as  the  portion  was  to  be  oonsidered  as  vested, 
though  liable  to  be  divested,  therefore  Sir  W.  Grant  was  not  war- 
ranted in  considering  it  as  unascertained :  this,  he  added,  seemed 
founded  on  a  mistake;  for  being  vested  is  one  thing,  and  being 
ascertained  is  another.  A  porti<»i  of  1,000  2.,  the  right  to  which  is 
vested,  but  which  is  liable  to  be  reduced  to  any  sum  not  illusory,  is 
just  as  unascertained  as  if  it  were  entirdy  contingent  (A).  But,  as 
we  have  seen,  according  to  Sir  W.  Grant,  the  power  ef  appointment 
is  gone ;  and  therefore  the  share  of  an  only  remaining  child  is  both 
vested  and  ascertained. 

30.  Since  the  publication  of  the  foregoing  remarks,  {^  James 
TVigram,  V.  C,  observed  that,  with  respect  to  Folkes  v.  Western,  he 
certainly  doubted  whether,  if  it  were  res  integra^  the  case  would  be 
decided  at  the  present  day  as  it  was  dedd^  by  Sir  W.  Grant  in 
1804,  when  the  case  <^  Pitt  r.  Jackson  was  not  referred  to,  but  it 
was  45  years  since  that  case  was  decided,  and  many  titles  might 
now  depend  upon  it,  and  if  the  case  before  him  were  exactly  sunilar 
to  Folkes  V.  Western,  he  should  feel  bound  to  regard  it  as  a  case 
which  ought  not  to  be  disturbed  unless  by  higher  au^rity  than 
his  (t).  And  in  a  later  case  (A),  where,  und»  a  settlement  the  estate 
was  limited  to  the  use  (^  all  or  sudi  of  the  children  as  the  father 
should  by  deed  or  will  appoint,  and  in  default,  as  the  wife  if  she 
survived  should  appoint ;  and  in  default  of  appointment,  to  the 
use  of  the  children  as  tenants  in  common  in  tail,  with  remainder  to 
the  father  in  fee :  there  were  a  son  and  dau^ter  of  the  marriage 
only.  On  the  daughter's  marriage,  the  father  gave  her  a  marriage 
portion,  which  was  accepted  by  her  settlement  in  satisfiibction  and  in 
lieu  of  all  her  claim,  under  the  first  settlement.  It  was  considered  by 
Wood,  y.  C,  that  the  case  could  not  be  distinguished  from  Folkes 
and  Western,  which  was  right  in  principle,  and  the  son  was  held  en- 
titled to  the  whole  of  the  estate  in  tail;  and  there  was  a  fund 
similarly  situated  upon  which  the  like  decision  seems  to  have  been 
made.  The  learned  judge  said,  that  as  regards  Folkes  v.  Western^ 
Sir  John  Leach  had  put  it  on  the  true  ground,  namely,  what  was 
intended  to  be  done.  If  the  advancement  was  intended  as  a  purchase 
of  the  share,  the  father  should  have  said  so :  the  father  in  such  a 

{h)  Brownlow  v,  Meath,  2  In  Eq.  Rep.  (i)  DougUtf  v.  Wiilea,  7  Hare,  830. 

383 ;  2  Dru.  U  Wal.  674.  (&)  Lee  v.  Head,  1  Kay  k,  John.  eSO. 
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case  is  to  be  presumed,  unless  there  be  some  contemporaneous 
evidence  to  show  the  contrary  intention,  to  have  done  so  for  the  bene- 
fit of  his  other  children,  and  not  for  his  own  benefit.  But  he  stated 
that  even  if  he  had  doubted  the  principle  of  Sir  W.  Grant's  decision 
he  should  not  have  departed  from  it  for  the  reason  assigned  by  V.  C. 
Wigram.  And  Folkes  r.  Western  has  also  been  followed  by  the 
Lord  Chancellor  in  Ireland  (J).  The  result  is,  that  as  the  law  stands 
Folkes  V.  Western  must  be  considered  as  a  binding  authority.  It 
seems  still  to  have  been  overlooked  that  in  Folkes  and  Western  the 
provision  by  the  father  was  by  a  covenant  that  he,  his  heirs,  &c. 
would  pay  the  portion  within  six  months  after  the  death  of  himself 
and  his  wife,  and  400  /.  a  year  in  the  meantime :  and  it  was  declared 
that  that  sum  should  be  deemed  a  satisfaction  of  all  such  claims  as 
the  daughter  might  have  to  the  settlement  fund.  This  made  it  diffi- 
cult to  maintain  that  the  father's  estate  was  not  entitled  to  the  aid  of 
the  child's  portion  to  perform  his  covenant  to  pay  a  sum  in  satisfac- 
tion of  that  portion.  The  father's  act  did  not  manifest  an  intention 
to  exonerate  the  estate,  or  to  increase  tiie  portions  of  the  other 
children.  , 

31.  According,  then,  to  the  autiiorities,  whether  there  is  or  is  not 
a  clause  in  the  settiement  that  any  advance  made  by  tiie  father  in 
his  lifetime  is  to  be  taken  in  or  towards  satisfaction  of  the  portion 
provided  by  tiie  settlement  for  a  child,  unless  the  father  shall  declare 
the  contrary,  and  altiiough  the  portion  is  accepted  in  satisfaction  and 
in  lieu  of  the  child's  claim,  the  rule  is,  that  if  the  father  make  an 
advance  to  the  child  without  declaring  that  the  portion  in  respect  of 
which  it  is  a  satisfaction  is  to  belong  to  himself,  the  advance  operates 
to  the  benefit  of  the  other  children.  The  father,  however,  is  at 
liberty  to  declare  that  the  child  advanced  shall  notwithstanding 
receive  its  full  portion,  or  is  at  liberty  to  consider  himself  pro  tanto 
tiie  purchaser  of  the  portion,  and  to  declare  in  effect  that  it  shall 
remain  a  charge  upon  the  estate  for  his  benefit.  This,  we  have  seen, 
was  laid  down  by  Sir  John  Leach  (m),  and  appears  to  be  the  true 
rule.  If  the  father  has  secured  the  portions  by  covenant  or  bond, 
tiie  advancement  will  go  pro  tanto  in  performance  of  his  obligation. 
It  was  never  doubted  tiiat  the  father  might  keep  alive  the  portions 
for  his  own  benefit  (n);  and  he  is  under  no  obligation  to  pay 
them  off. 

32.  Where  there  was  such  a  clause  in  a  settiement  as  to  advances 
by  the  father,  and  he  and  his  wife  afterwards  made  a  settlement  of 
personal  property  to  which  she  had  become  entitied,  but  which  he  had 

(0  Noblett  V.  Litchfield,  7  Ir.  Cb.  Rep.  zakerley  v,  Gillibnmd,  6  Sim.  691. 
675.  (n)  Countess  Gower  v.  Earl  Gower,  1 

(m)  3  Sim.  k,  Stn.  110 ;  see  9  Mod.  470 ;  Ck>x,  63. 
Qoolding  v,  Haverfield,  M<Ciel.  346;  Fa- 
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not  otherwise  reduced  into  possession^  and  in  which  settlement  there 
were  powers  of  appointment  in  favour  of  the  children,  to  the  parents 
and  the  survivor  of  them,  it  was  held  that  monies  appointed  to  the 
children  under  this  settlement  by  the  father  and  mother,  and  by  the 
mother  who  survived,  were  not  advancements  witMn  the  first  settle- 
ment (o). 

33.  In  Noel  v.  Lord  Walsingham  (p),  two  points  were  raised^ 
neither  of  which  presented  any  difficulty.  By  the  trusts  of  a  term 
15,000  /.  was  to  be  raised,  and  was  in  effect  settled  for  the  portions 
of  daughters  in  such  shares  as  their  father  should  appoint,  and  in 
default  of  appointment,  to  them  equally,  with  a  proviso  that  ad- 
vancements by  the  father  should  go  pro  tanto  as  their  portions. 
Upon  the  marriage  of  one  of  five  daughters,  Matilda,  the  father 
advanced  her  7,000/.,  and  by  deed  regularly  appointed  to  her  3,000/., 
being  one-fifth  of  the  whole  sum,  and  by  another  deed  the  daughter 
and  her  husband  assigned  the  3,000  /.  appointed  to  her,  unto  the  father 
absolutely.  By  his  will  he  directed  the  whole  15,000  /.  to  be  paid 
to  his  daughters,  except  Matilda.  The  Vice  Chancellor  considered 
it  unnecessary  to  decide  the  point,  but  he  observed  that  the  father 
became  the  purchaser  of  the  3,000/.  which  he  had  appointed  to 
Matilda,  and  that  sum  not  being  more  than  her  aliquot  share  of  the 
15,000/.,  it  might  be  difficult  to  question  the  validity  of  that  ap- 
pointment or  purchase. 

34.  The  other  point  arose  thus :  upon  the  marriage  of  another 
daughter,  Gertrude,  the  father  advanced  her  10,000  /.,  and  she  by 
deed  released  to  him  and  his  heirs  all  her  right,  &c.,  in  and  to  the 
estates  charged  with  the  portions.  By  a  codicil  to  his  will  made  the 
next  day,  he  in  consideration  of  the  provision  made  for  his  daughter, 
Gertrude,  revoked  the  appointment  in  his  will  with  respect  to  the 
15,000  /.,  so  far  as  respected  his  daughter,  Gertrude,  and  her  share  of 
the  same ;  but  not  further  or  otherwise  with  respect  to  his  other 
daughters,  except  Matilda.  The  Vice  Chancellor  said,  that  he  con- 
curred with  the  argument  that  the  deed  of  release  might  under  the 
circumstances  be  treated  as  an  assignment  of  her  interest  in  the 
15,000  /.  to  her  father,  and  he  took  the  true  intent  and  effect  of  his 
codicil  to  be  not  to  leave  one-third  unappointed ;  but,  as  his  will  had 
given  the  15,000  /.  equally  between  his  daughters  except  Matilda, 
that  the  intention  of  the  codicil  was  further  to  except  Gertrude,  and 
to  give  the  15,000/.  equally  between  the  other  daughters;  and  so 
decreed. 

35.  These  cases  prove  that  the  father,  even  where  there  is  a 
clause  as  to  advancements,  may  keep  the  child's  portion  on  foot  for 
his  own  benefit,  and  that  even  a  release  by  the  child  in  form  may, 

(o)  Douglas  r.  Willes,  7  Hare,  318.    (p)  2  Sim.  &  Btu.  90 ;  see  1  Kay  &  John.  634^  63& 
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in  favour  of  the  intention,  be  deemed  an  aseignment.  It  is  quite 
clear  in  the  aboye  caae  that  the  release  and  codicil  were  intended  to 
operate  as  an  increase  of  the  remaining  daughters'  portions,  and  not 
an  exoneration  pro  tanto  of  the  estates  charged  with  them. 

36.  A  power  to  raise  part  of  children's  portion  for  the  putting 
them  to  any  profession,  trade,  or  business,  or  far  their  advancement 
in  lifgy  was  held  to  authorize  a  marriage  portion  to  be  nused  for  a 
daughter  (q). 

37.  In  a  case  before  Lord  Hardwicke  (r),  where  20,000/.  was 
provided  for  younger  children,  subject  to  the  father's  appointment, 
he  made  other  provision  for  the  only  youi^er  son,  on  condition  that 
he  released  his  share  of  the  first  fiind ;  the  father  then  recited  his 
desire  that  the  whole  of  the  20,000  /.  should  be  divided  between  his 
daughters,  but  made  no  other  appoiniznent  of  the  son's  share  to 
them.  By  his  will  he  gave  to  his  daughters  so  much  as,  with  what 
was  provided  by  the  settlement  for  them,  would  make  up  their  for> 
tunes  10,000/.  The  daughters  required  10,000/.  a-piece  beyond  the 
5,000  /.,  which  was  not  provided  for  them  by  the  settlement,  but 
purchased  from  the  son  for  their  benefit.  Of  course  this  was  re- 
fused. Lord  Hardwicke  said  he  had  not  made  a  direct  gift  of  the 
son's  5,000  /.  to  them,  btct  after  he  had  put  it  in  his  power  he  con- 
sidered the  whole  20,000  /.  as  provided  for  them  by  the  marriage 
settlement,  the  whole  right  arising  imder  that,  he  only  exercising  tho 
power  he  had  oyer  it. 

38.  Li  the  case  of  Simpson  v.  Paul  («),  where  a  fund  was  settled 
to  be  divided  between  the  children,  in  such  shares  as  the  husband 
and  wife,  or  in  default  thereof,  the  survivor  of  them  should  appoint, 
but  in  default  of  such  appointment  the  fund  was  to  be  equally 
divided  between  the  children,  unless  the  husband  and  wife  or  the 
survivor  should  otherwise  apportion  the  same :  upon  the  marriage  of 
one  of  the  daughters  a  joint  appointment  was  made  of  a  third  of  the 
sum  to  her,  which  was  to  belong  to  her  as  her  share  of  the  fund; 
and  the  teife  and  her  intended  husband  released  all  claim  to  die  fund* 
It  was,  as  we  have  seen,  held  that  the  wife  as  survivor  could  not 
increase  the  daughter's  share ;  and  Lord  Northington  held,  that  the 
two  only  other  children  were  entitled  equally  to  the  whole  of  tiie 
unappointed  fund.  But  whatever  may  have  been  the  real  intention 
of  the  person  executing  the  power,  appointments  to  several  of  thie 
children  of  equal  portions  of  the  fund  will  not  by  construction 
amount  to  an  equal  appointment  to  all,  so  as  to  exclude  those  to 
whom  shares  are  appointed  fixxm  participating  in  the  gift  in  default 

{q)  Uoyd  V.  Cocker,  29  L.  J.,  N.  S.,  513.      Ves.  12S. 

(r)  Duke  of  BridKOwater  r.  EgertoD,  2  {s)  2  Cox,  34 ;  vido  tupra,  p.  16S. 
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of  appointment  (fy  And  an  appointment  to  a  child  of  an  equal  eliare 
as  her  share,  but  not  in  Hen  of  her  share,  will  not,  as  already  ob- 
served, exclude  her  from  a  portion  of  the  residue  (u). 

39.  In  Fortescue  v.  Gregor  (ar),  there  was  a  gift  by  will  to  the 
children  of  Ay  deceased,  of  1,000  /.,  to  be  paid  to  them  in  such  shares 
as  B  should  direct.  There  were  three  children,  and  upon  a  bill 
filed  one  of  the  children  presented  a  petition  stating  that  B  was  de«- 
sirous  that  the  fiind  should  be  equally  divided  amongst  the  threes 
and  accordingly  one-third  was  transferred  to  the  petitioner.  B  died 
without  making  any  further  appoiniznent.  Lord  Bosslyn  thought 
that  the  recital  in  the  petition  could  not  well  be  taken  as  an  appoint- 
ment. It  came,  however,  he  said,  to  the  same  thing,  for  it  was  clear 
by  the  appointment  he  meant  to  give  that  child  her  share.  Then 
at  his  death,  when  there  could  be  no  further  appointment,  the  neces- 
sary consequence  of  his  appointment  was,  that  there  was  only  two 
shares  and  two  objects  of  the  power,  and  there  could  be  no  sur- 
viyorship. 

40.  The  case  was  a  peculiar  one.  The  gift  was  to  the  children, 
and  B  had  only  to  fix  the  shar^  and  ages :  and  the  power  was  held 
to  make  the  gift  itself  operate  as  a  tenancy  in  common.  Now  the 
decision  made  the  appointment  inoperative,  for  the  fund  went  equally 
as  in  default  of  appointment.  But  although  the  recital  in  the  peti- 
tion could  not  operate  as  an  appointment,  yet  it  clearly  showed  that 
the  petitioner  was  to  take  one-third  as  her  share,  and  that  the  other 
two-thirds  were  to  go  as  in  default  of  appointment,  so  that  the  ap- 
pointee accepted  her  one-third  as  a  full  satisfaction  of  her  interest 
under  the  gift  in  the  will ;  and  the  case  has  been  followed  as  an 
authority. 

41.  But  in  a  case  {i/)  where  the  power  was  an  exclusive  one  amongst 
children  or  their  issue,  and  the  gift  was  really  in  the  common  form  in 
default  of  appointment  between  the  children  equally ;  there  were  three 
daughters,  and  the  parent  previously  to  the  marriage  of  Sarah,  one 
of  them,  by  an  appointment  (yet  so  as  not  to  prejudice  the  power 
further  than  to  the  extent  therein  specified,  and  also,  in  case  of  no 
complete  exercise  of  the  power  as  to  the  'share  of  the  trust  funds  not 
afiected  by  the  deed  of  appointment,  so  as  not  to  prejudice  the  right 
or  contingent  interest  of  their  daughter  Sarah  under  the  proviso  for 
accruer  and  survivorship  of  the  share  in  the  funds,  in  case  of  the 
death  of  any  or  either  of  their  other  children,  in  such  manner  as 

{t)  Wilson  V.  Piggfott,  3  Ves.  Jan.  851.  to  all  the  children ;  hut  this  has  since  heen 

(k)  See    and    considar    Walmsley     v.  corrected  upon  appeal,  1  DeOe.  &  Jo.  114. 

Vaughan,  3  Sma,  &  Gif.  363,  wliere,  al-  (jr)  6  Ves.  653;  4  Dru.  &  War.  891 ;  14 

fhoo^h  there  was  no  hotchpot  clause,  a  Bear.  150 ;  Lee  o.   Head,  I  Kay  &  John. 

child,  under  an  appointment  of  part,  was  643. 

held  not  entitled  to  any  share  of  the  residue,  (y)  Foster  v,  Cautley,  8^m.  k  Qif.  00. 

which,  in  default  of  oppointnient,  was  to  go 
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was  specified  in  the  settlement  (I),  notwithstanding  that  in  case  of 
no  complete  appoiniznent  as  aforesaid^  the  present  appointment  was 
intended  to  be  made  in  lieu  of  all  claims  and  demands  of  their 
daughter,  Sarah,  to  or  for  any  original  or  principal  share  or  interest 
in  the  trust  funds),  appointed  one-third  part  of  the  funds  to  Sarah, 
as  and  for  her  original  share  and  interest  in  the  funds.  This  appears 
to  be  a  clear  appointment  of  one-third  in  full  for  Sarah's  share  in 
the  fund  in  default  of  appointment,  so  as  to  leave  the  other  two- 
thirds  for  the  other  two  children,  but  so  as  not  to  exclude  Sarah 
from  participating  in  any  accruing  share;  but  it  was  otherwise  de- 
termined by  Y.  C.  Stuart,  who  could  not  find  any  clear  words  of 
exclusion.  But  since  the  foregoing  remark  was  written  the  Yice- 
Chancellor's  decision  has  been  reversed  on  appeal  (^r). 

42.  Where  an  estate  was  devised  to  A  for  life,  and  after  his  death 
to  such  of  the  testator's  relations  of  the  name  of  A,  being  a  male,  as 
A  should  appoint,  and  in  default  of  such  appointment,  to  such  of  his 
relations  of  the  name  of  A^  being  a  male,  as  A  should  adopt,  if  he 
should  be  living  at  ^'s  death,  and  his  heirs ;  and  in  case  A  should 
not  adopt  any  such  male  relation,  or  no  such  male  relation  should 
be  living  at  ^'s  decease,  then  to  the  next  or  nearest  relation  of  the 
testator,  being  a  male,  or  the  elder  of  such  male  relations,  if  more 
than  one  of  equal  degree  living  at  the  testator's  death,  in  fee :  A  was, 
at  the  testator's  death,  his  nearest  male  relation.  A  died  without 
having  exercised  the  powers  given  to  him  by  the  will,  and  it  was 
held  by  the  Court  of  Exchequer  that  he  took  the  fee  in  default  of 
appointment.  Sir  John  Leach,  M.  R.,  thought  this  quite  incon- 
sistent with  the  limited  power  given  to  A^  of  appointing  to  a  male 
relation  of  the  name  of  Ay  that  tiie  testator  should  have  intended 
to  include  A  in  the  description  contained  in  the  ultimate  limitation, 
and  thereby  give  him  the  power  of  defeating  the  object  of  the  ap- 
pointment [i.  e,  give  him  an  interest  not  to  exercise  the  power]  ; 
and  he  accordingly  sent  tiie  case  to  the  C.  P.  (a).  That  Court, 
however,  came  to  the  same  conclusion  as  the  Court  of  Exchequer  (5), 
and  Lord  Langdale  confirmed  the  certificate  (e). 

43.  If  the  gift  over  of  personal  property  in  default  of  appointment 
is  to  the  executors  and  administrators  of  the  donee  of^  tiie  power, 
who  is  also  tenant  for  life,  tiie  absolute  property  will  pass  to  him, 
subject  to  the  power ;  for  such  a  limitation  is,  as  to  personal  pro- 
perty, the  same  as  a  limitation  to  the  right  heir  as  to  real  estate — 

(z)  6  De  Gex  Mac.  &  Qor.  55.  (b)  2  Biiig.  N.  C.  328. 

(a)  Pearce.v.  Vincent,  2  Myl.  &  Kee.  (c)  2Kee.  280;  see  JoDniiigs o. Newman, 

800.  10  Sim.  219. 

(I)  The  limitations  over  were,  in  case  any  danghter  should  die  under  twenty-one  with- 
out having  been  married,  or  any  son  under  that  age,  to  the  other  children  of  the  marriage, 
but  which  evenfe  did  not  happen,  0  De  Gex  Mac.  Sl  Gur.  56. 
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a  limitation  to  the  next  of  kin  is  like  a  limitation  to  heirs  of  a  parti- 
cular description,  which  would  not  give  the  ancestor,  having  a 
particular  estate,  the  whole  property  in  the  land  (J). 

44.  A  gift  to  trustees  by  will  of  a  fund  in  trust  for  the  wife's 
separate  use  for  life,  and  after  her  death,  as  to  part  for  such  persons 
as  she  should  appoint  by  deed  or  will,  and  in  default  of  such  appoints 
ment  a  gift  thereof  unto  and  amongst  her  next  of  kin,  as  in  the  case 
of  distribution  of  intestate's  effects,  prevents  a  lapse  by  the  wife's 
death  in  her  husband's  lifetime,  and  her  next  of  kin  take  (e). 

45.  Where  fimds  were  settled  in  case  the  wife  died  in  her  hus- 
band's lifetime  as  she  should  appoint,  and  in  default  of  appointment 
to  such  person  or  persons  as  at  her  decease  would  have  been  entitled 
to  her  personal  estate  under  the  statute  of  distributions  in  case  she 
had  died  intestate  and  tcithout  being  married^  the  children  of  the 
marriage  were  held  entitled,  as  the  trust  over  took  effect ;  the  ob- 
ject was  to  exclude  the  husband,  and  in  other  respects  to  let  the 
fund  go  according  to  law  as  if  the  lady  had  died  unmarried,  whether 
as  a  widow  or  otherwise  (/). 

46.  What  is  imappointed  goes  as  in  default  of  appointment,  al- 
though part  is  well  appointed.  And  appointments  take  effect 
according  to  their  priority ;  and,  if  taken  together,  they  give  more 
than  the  power  embraces,  the  loss  must  fall  on  the  last  appointees. 
Where  two  funds,  A  and  -B,  were  subject  to  a  power  in  favour  of  the 
same  objects,  and  a  portion  exceeding  one-fourth  of  A  was  appointed 
to  one  of  the  objects,  and  then  four-fifths  of  both  funds  were  ap- 
pointed to  the  other  three  objects,  it  was  held  that  the  deficiency  of 
fund  A  fell  on  the  last  appointee,  and  that  the  appointee  of  the  portion 
exceeding  one-fourth  of  A  was  entitled  to  her  share  of  the  portion 
unappointed  of  fund  By  without  bringing  her  appointed  share  of 
fund  A  into  hotchpot  {g).  In  general,  where  a  power  is  created, 
limitations  and  directions  following  the  words  "  in  default  of  ap- 
pointment," should  be  confined  to  a  want  of  appointment,  and  not 
be  construed  to  affect  interests  created  by  an  appointment  imder  the 
power,  but  of  course  this  must  depend  upon  the  context  (A). 

47.  A  bad  appointment  is  a  nullity :  Therefore  where  the  whole, 
or  even  part,  of  the  fund  is  ill  appointed,  it  .goes,  according  to  its 
original  destination  in  the  event  of  there  being  no  appointment  (t). 

(d)  AnderBon  v,  Dawson,  16  Ves.  636 ;      Sma.  662. 

see  Sanders  v.  Frank,  2  Madd.  162;  Stocks  (A)  Fox  v.  Gregg,  App.;  Jebb  v.  Togwell, 

V.  Dodsley,  1  Kee.  326 ;  WaUis  r.  Taylor,  S  20  Beav.  84 ;  2  Jur.,  N.  S.,  64 ;  Neather- 

Sim.  241.  "way  ».  Fry,  1  Kay,  172;  Fearon  r.  l>e^ 

(e)  Edwards,  v.  Saloway,  2  De  Gez  &  brisay,  14  Beav.  642;  fully  considered  ch.  16, 
Sma.  248 ;  2  Phill.  625.  s.  2,  ivfra, 

if)  In  re  Norman's  Trust,  3  De  Gex,  (i)  Ex  parte  Bernard,  6  Ir.  Ch.  Rep. 

Mac.  &  Gor.  966.  140. 

(flf)  Trollop©  V.  Routledge,  1  Do  Gex  & 
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And  consequently  a  person  to  wliom  a  specific  share  Is  well  appointed, 
shall  not  be  excluded  from  taking  any  of  the  unappointed  shares  (A). 
To  guard  against  these  decisions,  where  part  only  of  the  fund  is  well 
appointed,  in  which  case  the  intention  of  the  person  executing  the 
power  is  generally  defeated,  it  is  usual  to  insert  an  express  clause  in 
instruments  creating  powers  of  appointment  amongst  several  objects, 
as  children,  that  no  child  to  whcHu  a  share  is  appointed  shall  take 
any  share  of  the  unappointed  part  until  each  of  the  other  children 
shall  have  received  a  share  equal  to  that  appointed  to  him. 

48.  Where  a  clause  in  an  appaintmenty  declared  that  the  appointee 
riiould  not  be  entitled  to  any  further  or  other  share  in  the  trust  fund 
until  he  should  have  put  in  hotchpot  the  appointed  share,  and  part 
of  the  fund  was  not  subject  to  the  power,  yet  as  the  parties  by  mis- 
take considered  the  whole  of  the  fund  as  within  the  power,  the  ap- 
pointee of  a  share, — as  well  where  the  fund  subject  to  the  power 
was  sufficient  wholly  to  supply  the  appointment,  as  where  it  was  in- 
sufficient for  that  purpose, — could  not  take  any  part  of  the  fiind  not 
subject  to  the  power  without  bringing  the  appointed  share  into 
hotchpot  (l), 

49.  Generally  speaking,  a  gift  In  default  of  appointment  does  not 
control  the  power.  Thus,  if  a  fund  be  settled  on  one  for  life,  with  a 
power  to  appoint  to  his  children,  and  in  default  of  appointment  the 
fund  is  given  to  the  children  equally,  and  there  is  a  declaration  that 
upon  children  dying  ip  the  lifetime  of  the  father^  leaving  issue, 
their  issue  shall  stand  in  their  place,  this  declaration  would  apply 
only  to  the  gift  in  default  of  appointment. 

50.  Where  a  father  had  under  two  settlements  executed  upon  his 
marriage  on  the  same  day,  a  power  under  one  of  the  settlements  to 
appoint  5,000  /.  (the  remaining  part  unappointed  of  a  sum  of  20,000 /.), 
and  a  power  under  the  other  settlement  to  appoint  10,000  /.  amongst 
his  children,  or  to  any  of  them  exclusively,  and  by  his  will  he 
appointed  the  5,000  /.  to  James,  and  5,000  /.  of  the  10,000  /.  to 
Theodosia,  and  the  remaining  5,000  /.  to  Catherine,  and  gave  to  them 
and  his  other  younger  children  large  legacies  out  of  his  unsettled 
property,  and  afterwards  upon  the  marriage  of  Theodosia  by  deed 
appointed  the  5,000  /.  remainder  of  the  20,000  /.  to  her,  and  by  a 
codicil  reduced  the  legacies  given  to  his  children  out  of  his  unsettled 
property,  and  expressed  his  desire  that  they  should  be  all  equal,  and 
confirmed  his  will,  it  was  held,  of  course,  that  the  appointment  to 

(k)  Menzey  v.  Walker,  For.  78;  Alex-  827;   see  1  Ves.  &  Bea.  02,99;  Alloway  v. 

ander  v.  Alexander,  3  Veil.  640;  Podding-  Alloway,  4  Dm.  &  War.  380;  Fordyce  v. 

ton  V.  Bayne,  1  Bro.  C  C.  450;  Bristow  v»  Bridges,  2  Phill.  518. 

Warde,  2  Ves.  Jan.  386 ;  Wilson  v.  Piggott,  (Q  Warde  o.  Firmin,  11  Sim.  235 ;  a  case 

2  Ves.  jan.35l ;  Routledge  v,  Dorril,  2  Ves.  of  some  difficulty ;  see  Langslow  v.  Langs* 

jQD.  357 ;  Smith  o.  Lord  Camelford,  2  Ves.  low,  21  Bcav.  552,  where  there  was  no  ap- 

jun.  QQS;  Attorney-general  v.  Ward,  3  Ves.  pointnient  by  the  will,  supra,  ch.  7,  s.  7. 
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James  hacl  failed^  and  also  that  as  the  Court  leans  against  double 
portions,  Theodosia  was  not  entitled  to  the  5,000  /.,  part  of  the  10,000  /. 
which  remained  unappointed,  and  that  a  clause  for  bringing  ap- 
pointed shares  into  hotchpot  in  each  settlement  could  only  operate 
separately  on  the  ftind  in  each  settlement,  so  that  in  claiming  a  share' 
of  either  fund  in  default  of  appointment,  a  child  could  only  be  com- 
pelled to  bring  into  hotchpot  the  part  appointed  to  him  in  that  fund  (m). 
The  appointment  by  will,  therefore,  of  the  fund  under  one  of  the 
settlements  was  deemed  to  be  satisfied  by  the  appointment  by  deed 
of  a  like  sum  under  the  other  settlement,  and  no  regard  was  had  to 
the  legacies  given  out  of  the  unsettled  property.  The  two  settle- 
ments nevertheless  were  not  treated  as  one,  but  the  hotchpot  clauses 
were  confined  strictly  to  each  deed. 

51.  And  where  the  wife  by  the  husband's  will  was  to  have  the 
exclusive  power  of  appointment  over  a  fund  in  favour  of  their  chil- 
dren with  a  hotchpot  clause  as  to  advancements  by  the  father,  the 
clause  was  confined  to  the  gift  to  the  children  in  default  of  appoints 
ment,  for  otherwise  it  would  interfere  with  her  power  (n). 

52.  Where  in  a  settlement  with  a  power  of  appointment,  and  a 
gift  to  the  children  in  default  of  apppintment,  it  was  declared  that, 
in  defaidt  of  any  such  direction  or  appointment  to  the  contrary,  the 
appointed  shares  should  be  brought  into  hotchpot,  a  power  to  direct 
that  the  hotchpot  clause  should  not  take  effect  was,  of  course,  held 
to  be  implied  (o). 

53.  It  is  easy  to  distinguish  between  an  advancement  which  takes 
a  portion  of  the  fund  out  of  the  settlement,  and  an  appointment  which 

*  operates  on  the  fund  in  settlement  ( /?). 

54.  Whether  a  power  is  to  override  the  uses  of  the  settlement,  or 
to  take  effect  only  in  default  of  the  previous  limitations,  depends 
upon  the  context  of  the  instrument  creating  the  power.  If  the 
power  is  in  terms  unrestrained,  but  is  connected  with  a  gift  in 
default  of  issue,  and  as  a  power  to  defeat  the  whole  settlement,  it 
would  be  inconsistent  with  a  particular  power  of  disposing  of  part  of 
the  fund ;  the  power  may  by  construction  be  confined  to  the  event 
of  there  being  a  failure  of  issue  (y). 

65.  Where  a  post  nuptial  settlement  was  made  to  the  settlor  for 
life,  with  remainders  in  strict  settlement,  with  the  usual  powers  of  sale 
and  exchange  and  of  leasing,  and  also  with  a  power  of  revocation 
and  new  appointment  in  the  settlor  and  his  wife,  or  in  certain  events 
in  him  alone,  and  the  settlor  and  his  wife  exercised  this  power,  and, 
subject  to  certain  charges  for  the  wife,  limited  the  estates  to  the 

(m)  MoDtagne  v,  Montague,  16  Beav.  1  Jur.,  N.  S.,  1203. 

665;  there  seems  to  be  an  inaccuracy  in  (p)  Be  Gosset's    Settlement,  19  Beay. 

p.  668  at  to  the  amount  of  the  portions,  639. 

supra.  (q)  Peddle  v.  Peddle,   6  Sim.  7S;  the 

(n)  Brocklehurst  v.  Flint,  16  Bear.  100.  case  itself  is  one  of  great  nicety. 

(o)  Lady  Wellesloy  o.  l^rd  Momlngton, 
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settlor^  his  heirs^  appointees,  and  assigns,  to  bar  dower ;  and  the  deed 
provided  that  in  case  the  charges  should  not  be  raised  within  a  given 
time  the  deed  should  cease  and  be  void  to  all  intents  and  purposes, 
and  a  fine  covenanted  to  be  levied  should  thenceforth  operate  to 
confirm  the  several  prior  charges  for  the  wife,  and  also  to  confirm 
'^  the  several  other  estates  and  interests"  in  the  hereditaments  subsistr 
.  ing,  or  in  force,  immediately  before  the  execution  of  that  deed ;  the 
event  happened  upon  which  the  deed  was  to  become  void,  and  it  was 
insisted  that  the  joint  power  of  revocation  was  not  restored,  because 
the  expression  was,  that  the  fine  should  confirm  the  estates  and 
interests  in  the  lands,  and  a  power  of  revocation  was  neither  an  estate 
nor  an  interest.  But  the  Court  held,  upon  the  true  construction  of 
the  deed,  that  all  the  uses  were  restored.  The  deed  of  settlement 
was  to  become  void,  and  it  could  not  be  doubted  that  the  powers  of 
leasing,  and  the  like,  in  the  settlement  were  intended  to  be,  and 
actually  were,  restored,  and  an  intention  could  not  be  collected  to 
exclude  this  power  in  particular  (r). 

56.  Before  we  close  these  observations,  we  may  observe,  that  if 
by  mistake  in  a  settlement  on  children,  the  estate  in  default  of 
appointment  is  vested,  not  in  the  children,  but  in  the  husband,  who 
was  not  intended  to  take  unless  in  default  of  issue,  equity  will,  upon 
sufficient  evidence,  correct  the  misttJce,  in  like  manner  as  mistakes 
in  deeds  generally  are  corrected  in  that  court  («). 

(r)  Lord  Langford  v.  Little,  2  Jo.&  Lat.      Qnlochant,^  AmbL  147 ;  6  Yet.  590,  n. ; 
613.  Bantow  v.*Eilvaigton^  6  Ves.  693. 

.  («)  Pritchard  v,  Quinchaat,  Jenkins  v. 
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SECTION    I. 

OF   THE  BELIEF   AFFOBDED  BT  THE   27   ELIZ.   C.   4^  AGAINST 

POWEBS  OF  BEVOCATION. 


1.  Settlements  toUk  powers  of  revocation 

voidable  by  statute, 

2.  Act  does  not  extend  to  partial  powers, 
8.  Conditional  power  within  the  Act. 

4.  Power  with  restrictions  not  within  the 
Act. 


6.  Immaterial  that  the  settlement  was/br 
valuable  consideration. 

6.  Future potoer  within  the  Act. 

7.  JExtinguishment  qf  power  unimportant. 

8.  If{formdl  revocation  not  aided  by  the 

Act. 


1.  We  have  seen  in  how  many  instances  the  execution  of  powers 
will  be  relieved  against ;  we  are  now  to  proceed  a  step  farther,  and 
to  inquire  in  what  cases  powers  themselves  will  be  set  aside.     I  do 
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not  here  speak  of  a  power  void  in  its  very  creation,  as  where  the 
object  of  it  is  a  perpetuity,  or  of  a  power  not  well  created,  but  of 
powers  well  created,  and  which  may,  in  the  first  instance,  be  legally 
executed ;  and  this  relief  is  given  by  the  statute  of  27  Eliz.  c  4, 
whereby  it  is  enacted,  that  if  any  person  or  persons  shall  make  any 
conveyance,  gift,  grant,  demise,  limitation  of  use  or  uses,  or  assur- 
ance of,  in,  or  out  of  any  lands,  tenements,  or  hereditaments,  with  . 
any  clause,  provision,  article,  or  condition  of  revocation,  determina- 
tion or  alteration,  at  his  or  their  will  or  pleasure,  of  such  convey** 
ance,  assurance,  grants,  limitations  of  uses,  or  estates,  of,  in,  or  out 
of  the  said  lands,  tenements,  or  hereditaments,  or  of,  in,  or  out  of 
any  part  or  parcel  of  them,  contained  or  mentioned  in  any  writing, 
deed,  or  indenture,  of  such  assuittnce,  conveyance,  grant,  or  gift  (I) ; 
and  after  such  conveyance,  grant,  gift,  den^e,  charge,  limitation  of 
uses,  or  assurance  so  made  or  had,  shall  demise,  grant,  convey,  or 
charge  the  same  lands,  tenements,  or  hereditaments,  or  any  part  or 
parcel  thereof,  to  any  person  or  persons,  bodies  politic  and  corporate, 
for  money  or  other  good  consideration,  paid  or  given  (the  said  first 
conveyance,  assurance,  gift,  grant,  demise,  charge,  or  limitation,  not 
by  hipi  or  them  revoked,  made  void  or  altered,  according  to  the 
power  and  authority  reserved  or  expressed  unto  him  or  them,  in  and 
by  the  said  secret  conveyance,  assurance,  gift,  or  grant),  that  then 
the  said  former  conveyance,  assurance,  gift,  demise,  and  grant,  as 
touching  the  said  lands,  tenements,  or  hereditaments,  so  after  bar<« 
gained,  sold,  conveyed,  demised,  or  chained  against  the  said  bar- 
gainees, vendees,  lessees,  grantees,  and  every  of  them,  their  heirs, 
successors,  executors,  administrators,  and  assigns,  and  against  all 
and  every  person  and  persons  which  have,  shall  or  may  lawftdly 
clium  any  thing  by,  from,  or  under  them,  or  any  of  them,  shall  be 
deemed,  taken,  and  adjudged  to  be  void,  frustrate,  and  of  none  efiect^ 
by  virtue  and  force  of  the  act ;  provided  nevertheless,  that  no  lawful 
mortgage  to  be  made  bondjide,  and  without  fraud  or  covin,  upon 
good  consideration,  shall  be  impeached  or  impaired  by  force  of  the 
act,  but  shall  stand  in  the  like  force  and  effect  as  the  same  would 
have  done  if  the  act  had  never  been  made. 

2.  To  understand  the  operation  of  this  statute,  we  must  consider, 
1st,  what  instruments  are  avoided  by  it ;  and  2dly,  in  favour  of 
whom.  And  first  it  is  to  be  observed,  that  the  statute  does  not 
extend  to  particular  powers,  as  a  power  to  chaise  2,000/.  on  an 
estate  of  considerable  value,  for  such  a  power  is  not  a  power  within 
the  words  of  the  statute  (being  for  a  particular  sum),  to  revoke, 
determine,  or  alter  the  estate  (a). 

(a)  Jenklng  v.  Keymis,  1  Lev.  160. 

I  ■!     i  ■  ■  ■■  I  ..  I  ■         I  11 

(I)  In  Fonhaw  v.  WeUby,  7  Jnr.,  If.  S.,  299,  it  was  considered  to  be  the  dnty  of  a 
solicitor  to  introdace  a  power  of  reyocatlon  in  a  voluntary  setUenvant^  where  the  settlor  is 
in  extremU, 
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3.  But  it  is  of  course  dear,  that  a  settlement  by  whicli  a  power 
of  revocation,  or  a  power  tantamount  to  it,  is  reserved  to  the  grantor, 
is  void  against  a  subsequent  purchaser  (b)y  and  no  artifice  of  the 
parties  can  protect  the  settlement.  Therefore,  although  the  power 
be  conditional,  that  the  settior  shall  only  revoke  on  payment  of  a 
trifling  simi  to  a  third  person  (c),  or  with  the  consent  of  any  third 
person,  who  is  merely  appointed  by  the  grantor  (<f),  in  these  and  the 
like  cases  the  condition  will  be  deemed  colourable,  and  th&  settie- 
ment  will  be  void  against  a  subsequent  purchaser. 

4.  But  where  a  settiement  is  made,  with  a  power,  to  the  settlor  to 
revoke,  so  as  that  the  money  be  paid  to  trustees  to  be  invested  in 
the  purchase  of  other  estates  («),  or  to  revoke  with  the  consent  of  a 
stranger  h<mAJide  appointed  by  the  ^parties,  and  his  consent  is  made 
requisite,  not  as  a  mere^K)lour,  but  for  the  benefit  of  all  parties,  the 
settiement  will  be  valid,  and  cannot  be  impeached  by  a  subsequent 
purchaser  (/).  This  was  determined  in  the  case  of  Buller  ©.  Water- 
house  (^). 

5.  Mr.  Powell  thought  the  point  was  not  settied  by  the  above  case, 
because  all  the  claimants  under  the  conveyance  were  purchasers  for 
a  valuable  consideration  (A).  But  it  seems  to  be  immaterial  whether 
the  settiement  is  merely  voluntary,  or  upon  valuable  consideration  (t). 
The  statute  says,  that  all  conveyances  which  the  grantor  has  power 
to  revoke  shall  be  void  against  subsequent  purchasers ;  and  there- 
fore  if  parties  giving  a  valuable  consideration  for  a  settlement  choose 
to  permit  the  grantor  to  reserve  a  power  to  revoke  the  settlement, 
they  must  suffer  for  their  folly.  The  grantor,  by  virtue  of  the 
power,  may  revoke  the  settiement ;  and  if  he  sell  the  estate  without 
revoking  it,  the  statute  makes  it  void.  In  fact,  if  we  hold  that 
settlements  upon  valuable  consideration  are  not  within  this  provision, 
we  must  at  the  same  time  admit  tiiat  the  Legislature  did  not  intend 
to  aflfect  voluntary  settiements  unless  they  were  actually  fraudulent ; 
for  voluntary  settiements  are  void  against  purchasers  under  the 
second  section  of  the  act.  This  clause,  therefore,  would,  under  the 
construction  put  upon  it  by  Mr.  Powell,  have  scarcely  any  operation. 

6.  If  a  man  having  a  power  at  a  future  day  to  revoke  a  settie- 
ment made  by  him,  sell  the  estate  before  the  day  arrive,  the  settie- 
ment will  be  void  against  the  purchaser,  at  the  time  when  the 
vendor,  according  to  the  terms  of  the  power,  might  have  revoked 
tiie  settiement  (A). 

(5)  CroM  V.  Faustenditch,  Cro.  Jac.  ISO;  and  see  Lane  22;  Lord  Banbury's  case,  2 

Tarback  o.   Marbury,  2  Vern.  510;   see  Freem.  S. 

Lane,  22.  {g)  2  Jo.  94 ;  3  Keb.  751 ;  and  see  ace. 

(c)  Griffin  «.  Stanhope,  Cro.  Jac.  454.  Hunginrfbrd  v.  Earle,  2  Freem.  120. 

(i2)  See  8  Rep.  826 ;  Lavender  r.  Black-  (^)  Pow.  on  Powers,  330. 

ston,  3  Keb.  526 ;  Bridg.  S3.  (t)  See  ace.  Rob.  on  Vol.  Conv.  637. 

(«)  Doe  r.  Martin,  4  T^rm.  Rep.  39.  (A)  Standen  v.    Bullock,  Mo.   618 ;   3 

(/)  See    Leigh  r.  Winter,   1  io,  411;  Rep.  82  b;  Bridg.  23. 
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7.  And  a  settlement  made  with  power  of  revocation  will  be  void 
against  a  subsequent  purchaser,  although  the  grantor  release  or 
extinguish  the  power  previously  to  the  sale,  otherwise  the  vendor 
might  secretly*  release  or  destroy  the  power,  and  then  show  to  the 
purchaser  the  conveyance  containing  the  power  of  revocation,  and 
so  induce  him  to  buy  the  land  (/).  In  the  case,  however,  in  which 
this  was  decided,  the  settlement  appears  to  have  been  voluntary, 
and  the  purchaser  had  not  notice  of  the  power  b^ing  destroyed. 
But  if  a  settlement  should  be  made  for  valuable  consideration,  with 
a  power  of  revocation,  and  the  vepdor  should  afterwaids  release  the 
power  for  a  valuable  consideration,  it  is  conceived  that  a  purchaser, 
subsequently  to  the  destruction  of  the  power,  could  not  prevail  over 
the  settlement,  more  especially  if  he  had  notice  of  the  power  being 
released. 

8.  The  statute,  as  we  seen,  operates  conditionally,  that  is,  where 
the  first  conveyance  is  not  revoked  according  to  ihe  power.  The 
act  has  no  effect  until  the  donee  of  the  power  sell  the  estate,  with- 
out revoking  the  first  conveyance  by  virtue  of  his  power.  Suppose 
then  a  vend^ '  professes  to  execute  his  power,  but  it  is  informally 
exercised,  will  the  defect  be  cured  by  the  statute  ?  The  Legislature 
intended  to  protect  purchasers  agidnst  fraudulent  settlements,  with 
powers  of  revocation ;  for  it  is  essential,  to  bring  a  case  within  the 
act,  that  the  estate  should  be  sold,  and  the  first  conveyance  not  be 
revoked  according  to  the  power  reserved  to  the  grantor  by  such 
secret  conveyance.  The  non-execution  of  the  power  is  the  fraud 
which  ,the  statute  intended  to  avoid.  The  conveyances  against 
which  the  act  was  intended  to  operate  were  presumed  to  be  secret 
It  was  not  meant  to  relieve  any  man  who  was  aware  of  the  existence 
of  the  power,  and  might  have  required  it  to  be  exercised.  The 
statute  was  not  intended  to  operate  as  a  mode  of  conveyance.  But, 
without  insisting  that  where  a  purchaser  is  aware  of  the  settlement 
he  must  require  the  power  to  be  executed,  it  may  be  urged,  that 

*  where  a  purchaser  does  rest  his  title  on  the  execution  lof  the  power, 
he  rejects  the  aid  of  the  Legislature,  and  takes  his  titie  under,  and 
not  in  opposition  to,  the  settlement ;  and  can  therefore  only  stand  in 
the  same  situation  as  any  other  purchaser  who  has  unfortunately 
taken  an  estate  under  a  power  defectively  executed.  The  purchaser 
can  scarcely  be  held  to  have  a  good  legal  titie,  unless  the  vendor 
actually  conveyed  the  estate  to  him,  where  the  form  of  revocation 
was  informally  executed  in  his  favour. 

(/)  Bullock  V.  Thome,  Mo.  615. 
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SECTION  II. 

OF  TH£  PEB80N  WHO  MAT  CLAIM  THE  BELIEF. 


1.  PwreJuuer  anfy  to  he  reUned. 

2.  Bona  fides  and  adequate  comideration 

required. 

3.  Leeteef   mortgagee^  ccnuxee,  a  pur* 

ehaeer, 

4.  SettlemmU  hrfore  marriage  9i{fficiewt* 
6.  8o  agreement  before  marriage,  orpoT' 

tumqfterwarde* 
'If  agreement  btfore  marriage^  and 
eettlement  after  it,  the   agreement 
muet  he  in  writing, 
10.  Wife'e  coneurrenee  in  eettlement  a  wr 
iuable  coneideratUm, 


if 


11.  8o  upon  a  separation,  a  eoeenant  to 

indemniify  the  hut^tand  agamet  the 
fO|/V«  d^te. 

12.  Voluntary  eettlement  after  marriage 

not  aided  hy  statute* 

13.  What  interest  must  have   been  eon- 

traetedfor. 

14.  Where  a  conveyance  is  void  against 

ereditore  under  13  Eliz.  c,  5. 
16.  Claim  of  creditor  by  cooenant  brfore 
breach. 


1.  lNnptonandBa88ett'8ca8e(a),  it  was  resolved,  tliat  no  purchaser 
should  avoid  a  precedent  conveyance  made  by  fraud  and  covin  but 
he  who  is  a  purchaser  for  money,  or  other  valuable  condderation ; 
for  although  in  the  preamble  it  is  said  (for  money,  or  other  good 
consideration),  and  likewise  in  the  body  of  the  act,  relating  to  volun- 
tary conveyances  (for  money,  or  other  good  consideration),  yet  these 
words  (good  consideration)  are  to  be  intended  only  of  valuable 
consideration ;  and  that  appears  by  the  clause  now  under  considera- 
tion, for  there  it  is  said,  '^  for  money,  or  other  good  consideration 
paid  or  given ;"  and  this  word  **  paid**  is  to  be  referred  to  money y  and 
^*  given "  is  to  be  referred  to  good  consideration^  so  the  sense  is^br 
money  paid,  or  other  good  consideration  given ;  which  words  exclude 
all  consideration  of  nature  or  blood,  or  the  like,  and  are  to  be 
intended  only  of  valuable  considerations  which  may  be  given ;  and 
therefore  he  only  who  makes  a  purchase  of  land  for  a  valuable  con- 
sideration is  a  purchaser  within  this  statute. 

2.  And  to  take  advantage  of  this  statute  the  purchaser  must  have 
purchased  bon&^eYriihout  deceit  or  cunning,  and  for  a  valuable  and 
not  inadequate  consideration  (^). 

3.  And  a  lessee  with  (c)  or  without  a  fine  (<f),  as  well  as  a  mort- 
gagee (e),  or  it  should  seem  a  conuzee  of  a  recognizance,  or  any  who 
for  a  valuable  consideration  have  any  charge  out  of  the  land  or  upon 
the  land(y),  is  a  purchaser  within  the  statute. 


(a)  3  Rep.  83  a ;  Cro.  Eliz.  444. 

(b)  Upton  V.  Bassett,  Cro.  Eliz.  444 ; 
Nedham  v.  Beaomont,  3  Rep. 83  b;  2  And. 
S33;  Doe  v.  Routledge,  Cowp.  705;  see 
Bullock  r.  Sadlier,  Ambl.  764;  Doe  v. 
James,  16  East,  212. 


(c)  Croes  «.  FauBtenditch,  Cro.  Jac.  ISO. 

(d)  Hinde  v.   CollinB,    Cro.   Jac   181, 
cited. 

(«)  Goodright  r.  Moses.  2  Blac.  1019 ; 
Chapman  v.  Emery,  Covrp.  279. 
(/)  See  GarUi  o.  Ersfield,  Bridg.  22. 
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4.  So  a  settlement  made  on  a  wife  or  children  prior  to  marriage  is 
a  conveyance  for  valuable  consideration^  by  reason  of  the  marriage 
itself  (^).  And  the  marriage  consideration  runs  through  the  whole 
settlement,  so  fisur  as  it  relates  to  the  husband  and  wife,  and  issue  (A). 
And  there  are  cases  in  which  the  marriage  consideration  will  extend 
to  remainders  to  collateral  relations  (0« 

5.  So  if  an  agreement  be  entered  into  before  the  marriage,  for  a 
settlement  of  the  estate  (A),  or  the  husband  receive  an  additional 
portion  with  his  wife  (f),  the  settiement,  although  made  after  mar- 
riage, will  be  deemed  valuable.  So,  even  an  agreement  to  pay  the 
husband  a  sum  of  money  as  a  portion  will  support  the  settie- 
ment  made  after  marriage,  if  the  money  is  paid  according  to  the 
agreement  (m)« 

6.  But  an  agreement  before  marriage  must  be  in  writing,  for  the 
Statute  of  Frauds  expressly  provides  that  no  action  shall  be  brought 
on  any  agreement  made  upon  consideration  of  marriage,  unless  there 
be  some  memorandum  thereof  in  writing,  and  signed  by  the  party  to 
be  charged  (n);  and  it  is  of  course  clear  that  the  subsequent  mar- 
riage does  not  operate  as  a  part  performance  (o).  Fraud  is  an 
exception  to  every  rule  (ji).  But  it  was  said  by  Lord  Chancellor 
Parker,  according  to  one  report  of  the  case  of  Montacute  and  Max- 
well {q)y  *'  that  a  parol  promise  on  marriage  is  sufficient  consideration 
to  support  a  settlement  made  agreeable  to  it  after  marriage.  This 
had  been  frequentiy  determined."  The  dictum  was  made  upon  an 
agreement  for  a  settiement  of  personalty,  to  which  the  statute  of 
27  Elizabeth  does  not  apply.  Lord  Thurlow,  in  a  case  also  upon 
personal  estate,  where  the  bill  was  filed  by  creditors,  altiiough  he 
held  that  a  parol  agreement  for  a  settiement  before  marriage*  was 
void,  yet  asked,  whether  there  was  any  case,  where,  in  the  settlement 
[after  marriage]  the  parties  recited  an  agreement  before  marriage, 
in  which  it  had  been  considered  as  within  the  statute ;  to  which 
Lord  Eldon,  then  Solicitor-general,  answered  that  he  did  not  tiiink 
it  would  be  good  (r).  This  is  according  to  Mr.  Vesey's  report ;  but 
according  to  Mr.   Cox's  report,  since  published.  Lord  Thurlow 

(ff)  Colvile  V.  Parker,  Cro.    Jac.   15S ;  (o)  Hammerriey  v.  Baron  de  Biel,  12 

Douglas  r.  Ward,  1  Cha.  Ca.  90 j  Brown  v,  Cla.  &  Fin,  64  n. ;  Laasence  v.Tlerney,  1 

Jones,  1  Atk.  ISS.  Mac.  &  Got.  671 ;  Surcombe  v.  Pinniger,  % 

{h)  Nairn  ».  Prowse,  6  Ves.  769.  De  Gex,  Mac  &  Gor.  676,  a  case  of  part 

(i)  See  Sngd.  on  Pnrch.  p.  689.  performance.            .       , 

(*)  Griffin  V.  Stonhope,  Cro.  Jac.  454 ;  (j>)  Montacute  v.  Maxwell,  1  P.  Wms. 

Sir  Ralph  Boyie's  case,  1  Ventr.  198.  (J18 ;  1  Str.  236 ;  Prec  Cha.  62a 

(0  Colvile  V.  Parker,  Cro.   Jac.   168 ;  (?)  1  Str.  237. 

Jones  V.  Marsh,  For.  64 ;  StUeman  v.  Ash-  (r)  Dundas  v,  Dntens,  1  Ves.  jun.  199,. 

down,  2  Atk.  477  j  Ramsdeu  v.  Hylton,  2  200 ;  in  Shaw  v.  Jakeman,  4  East,  207, 

Ves.  304.  ^^  Thurlow's  question  is  represented  aa 

(m)  Brown  v.  Jones,  1  Atk.  188.  a  decision, 

(n)  29  Car.  2,  c.  3,  s.  4. 
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decided  the  very  point  He  said,  he  coidd  not  conceive  that  a 
settlement  made  after  marriage,  in  pursuance  of  an  agreement  before 
marriage,  although  only  parol,  could  ever  be  reckoned  a  fraudulent 
settlement ;  that  the  cases,  though  they  had  gone  a  great  way  in 
treating  settlements  after  marriage  as  fraudulent,  had  never  gone  to 
such  a  length  as  that,  and  he  was,  therefore,  clearly  of  opinion  that 
the  settlement  was  in  itself  valid  (*).  Sir  W.  Grant,  with  the  first 
report  only  before  him,  observed,  in  Randall  v.  Morgan  (^),  that 
there  were  dicta  that  a  settlement  after  marriage,  reciting  a  parol 
agreement  before  marriage,  was  not  fraudulent  against  creditors, 
provided  the  parol  agreement  has  actual  existence  ;  but  he  did  not 
know  that  the  point  had  been  directly  decided.  It  was  discussed  in 
Dundas  v.  Dutens,  but  Lord  Thurlow,  though  inclined  that  it 
should  stand  good,  said,  it  was  a  mere  matter  of  curiosity  if  the  first 
point  was  against  the  plaintiff,  as  it  was.  In  Lavender  v.  Black- 
stone,  it  is  stated  incidentally,  in  a  case  upon  a  voluntary  settlement 
of  real  estate  after  twenty-one,  by  a  man  who  married  under  twenty- 
one,  that  Hale  held,  that  although  it  was  proved,  that  upon  the 
marriage  he  promised  to  settle  his  estate,  when  he  should  attain 
twenty-one,  upon  himself  and  his  issue  (which  was  agreed  to  be  a 
sufficient  consideration  to  avoid  fraud,  although  infants  are  not 
bound  in  law  to  perform  such  promise),  yet  the  settlement  not  being 
made  until  three  or  four  years  after  he  attained  twenty-one,  and  not 
being  directly  settled  according  to  his  promise,  shall  not  be  presumed 
to  be  made  in  performance  of  his  promise,  without  direct  proof  of 
it(t£).  It  has  escaped  observation  that  this  case  arose  before  the 
Statute  of  Frauds,  and  therefore  cannot  rule  the  point  at  this 
day.  The  question  however  did  not  call  for  a  decision,  and  the 
infant  received  a  portion  of  2,000  /.  with  his  wife.  There  is  a  dictum 
to  the  same  effect  in  Sir  Ralph  Bovie's  case,  upon  a  promise  by  an 
adult,  where  he  received  a  portion  with  his  wife  ;  but  that  case  also 
arose  before  the  statute  (x). 

7.  The  only  case  upon  real  estate  since  the  statute  is  Spurgeon  v. 
Collier  (j/).  There,  shortly  after  the  marriage,  a  settlement  of  real 
estate  was  made  by  an  uncle  in  favour  of  his  niece  and  her  husband, 
and  the  issue.  Evidence  was  offered  to  prove  a  parol  agreement 
prior  to  the  marriage,  which  was  not  satisfactory,  and  Lord  Northing- 
ton  was  of  opinion  that  if  proved  it  would  not  better  the  case.  It 
was,  he  said,  admitted  that  since  the  statute,  though  such  promise 
was  made,  the  husband  could  have  no  remedy.  Then^  the  settlement 
was  voluntary,  for  it  could  not  be  compelled.     It  was  made  to  a 

(g)  2  Cox,  235;  Lord  Glengall  o.  Bar-  (x)  1  Ventn  194;  and  see  Griffin  v.  Stan- 

nard,  I  Kee.  769.  hope,  Cro.  Jac.  454,  where  the  question,  it 

{t)  12  Ves.  74.  should  seem,  was  raised  by  creditors, 

(u)  Lavender  v.  Blackstone,  2  Lev.  146.  (y)  1  £deo,  55. 
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person  having  no  right  to  demand  it ;  for  where  there  was  no  remedy 
there  was  no  right.  But  if  such  a  parol  agreement  were  to  be 
allowed  to  give  effect  to  a  subsequent  settlement,  it  would  be  the 
most  dangerous  breach  of  the  statute,  and  a  violent  blow  to  credit. 
For  any  man  on  the  marriage  of  a  relation  might  make  such  a 
promise,  of  which  an  execution  never  could  be  compelled  against  the 
promissor,  and  the  moment  his  circumstances  failed  he  would  execute 
a  settlement,  pursuant  to  his  promise,  and  defraud  all  his  creditors. 

8.  It  would  seem,  therefore,  that  now,  in^a  naked  case  of  a  parol 
promise  before  marriage,  without  a  portion  with  the  wife,  a  settle- 
ment after  marriage  of  real  estate  would  be  merely  voluntary.  A 
settlement  after  marriage  upon  a  wife  or  children,  without  any 
previous  agreement,  is  upon  good,  although  not  valuable,  considera- 
tion. It  is  a  performance  of  a  moral  obligation  (2;).  The  mere 
agreement  by  parol,  before  marriage,  to  make  such  a  settlement,  does 
not  place  the  case  higher.  The  settlement  is  still  only  a  performance 
of  a  moral  obligation,  for  the  parol  promise  is  rendered  unavailable 
by  the  Statute  of  Frauds.  In  each  case  the  consideration  is  a  good 
one,  but  it  is  a  duty  of  imperfect  obligation  on  the  party  to  make 
the  settlement.  The  past  consideration  of  marriage  will  not  support 
the  settlement,  and  the  previous  parol  promise  is  not  binding ;  there- 
fore the  settlement  is  merely  voluntary. 

9.  Since  the  publication  of  the  last  edition  of  this  work,  the  inva- 
lidity of  a  settlement  of  personalty  after  marriage,  which  was  at- 
tempted to  be  supported  upon  a  parol  agreement  before  marriage, 
has  been  established,  even  in  favour  of  creditors,  in  a  case  (a)  before 
the  Master  of  the  Rolls,  and  in  appeal  before  the  Lord  Chancellor, 
but  there  .was  no  recital  in  the  settlement  of  the  parol  agreement. 
The  Master  of  the  Rolls  distinctly  held,  that  when  a  man  enters  into 
a  parol  agreement  with  his  intended  wife,  and  nothing  follows  but  the 
marriage,  the  marriage  cannot  be  treated  as  a  part  performance  of 
the  parol  agreement,  and  that  the  carrying  into  effect  the  parol 
contract  after  the  marriage  amounts  to  no  more  than  a  volun- 
tary settlement.  Lord  Cranworth,  in  affirming  the  decision, 
observed,  that  the  Court  was  not  embarrassed  here  by  the  question 
which  had  sometimes  arisen,  namely,  that  the  post-nuptial  settlement 
was  recited  to  be  made  in  pursuance  of  an  anticipated  agreement. 
Lord  Thurlow  decided  in  Dundas  v.  Dutens  that  such  a  settlement 
was  good ;  and  if  that  weretii  correct  view  of  the  law,  the  whole  policy 
of  the  statute  was  defeated.  It  surely  could  not  be  enough  merely 
to  say  in  writing  that  there  was  a  previous  parol  agreement.    It  must 

(t)  See  Ellis  v.  Nimmo,  Lloy.  &   Goo.  438. 
temp.  Sugd.  383 ;  Holloway  9.  Headington,  {a)  Warden  9.  Jones,  23  Beav.  487;  2 

S  Sim.  324 ;  and  see  Stamper  v.  Barker,  5  Be  Gex  &  Jo.  76. 
Hadd.  167  ;  Moore  v.  CroftoD,  3  Jo.  &  Lat. 
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be  proved  tliat  there  was  sach  an  agreement ;  and  to  let  in  sach  proof 
was  precisely  what  the  statute  meant  to  forbid.  He  added^  that  he 
inclined  to  think  that  if  even  the  settlement  had  contained  a  state- 
ment that  it  was  made  in  pursuance  of  a  previous  ante-nuptial  parol 
agreement,  he  should  still  have  considered  it,  as  he  now  considered  it, 
void  against  creditors.  The  result  seems  to  be,  that  we  may  safely 
consider  the  point  settled,  both  as  to  real  and  personal  estate,  and 
that  creditors,  as  well  as  purchasers,  may  be  relieved  against  such  a 
settlement. 

10.  The  concurrence  of  the  wife  in  destroying  an  existing  set- 
tlement on  her,  for  the  benefit  of  the  husband,  is  a  sufficient 
consideration  for  a  new  settlement,  although  much  more  valuable 
than  the  former  (&).  And  the  better  opinion,  as  well  upon  principle 
as  in  point  of  authority,  seems  to  be,  that  thie  wife  joining  in  barring 
her  dower,  for  the  benefit  of  her  husband,  will  be  a  sufficient 
consideration  for  a  settlement  on  her(c).  It  has  been  decided, 
that  the  wife  parting  with  her  jointure  is  a  sufficient  considera- 
tion. Now,  if  that  which  comes  in  lieu  of  dower  is  a  valuable 
consideration,  surely  the  dower  itself  must  be  equally  valuable. 
Besides,  where  a  woman  is  entitled  to  dower,  the  estate  cannot  be 
sold  to  advantage  without  her  concurrence :  she  is  a  necessary  party 
to  any  arrangement  respecting  the  estate,'  and  that  alone  seems  a 
sufficient  ground  to  support  a  settlement  on  heT{d).  But  if  an 
unreasonable  settlement  be  made  upon  a  wife  in  consideration  of  her 
releasing  her  dower,  it  seems  that  equity  'in  favour  of  subsequent 
purchasers  will  restrain  her  to  her  dower  (e).  But  these  points,  now 
that  the  wife's  dower  is  placed  in  the  husband's  power,  can  only  arise 
on  past  transactions,  or  cases  not  within  the  late  act(/). 

11.  If  upon  a  separation  the  husband  settle  an  estate  upon  his 
wife,  and  a  friend  of  hers  covenant  to  indemnify  the  husband  against 
any  debts  which  she  may  contract,  this  will  be  a  sufficient  considera- 
tion to  uphold  the  settlement  as  valuable  (^).  Indeed,  the  Courts 
will  anxiously  endeavour  to  support  a  fair  settlement ;  and  nearly 
any  consideration  will  be  sufficient  for  that  purpose.  Therefore  if  a 
person,  whose  concurrence  the  parties  think  necessary,  join  in  a 
settiement,  his  concurrence  will  be  deemed  a  valuable  consideration^ 
although  he  do  not  substantially  part  with  anything  (A). 

• 

(b)  Scott  V.  Bell,  3  Lev.  70;  Ballv.  Bmn-  (g)  Stephens  v.  Olive,  2  Bro.  C.  aOO; 
ford,  Free  Cha.  113 ;  1  Eq.  Ca.  Abr.  354,  King  v.  Brewer,  ib.  93,  n. ;  see,  howeYer, 
pi.  5  ;  see  Clerk  v,  Nettleship,  2  Lev.  118.  Lord  Bldon's  argument  in  Lord  St.  John  v. 

(c)  Lavender  V.  Blackstone,  2  Lev.  146;  Lady  St.*  John,  11  Ves.  626;  Welleeley  v. 
see  and  consider  Eyelyn  v.  Templar,  2  Bro.  Wellesley,  10  Sim.  256. 

C.  C.  148.  W  Boe  V.  Hitton,  2  Wils.  356;   see 

(d)  Vide  Roe  v,  Mitton,  cited  u^flra.  Myddleton  v.  Lord  Kenyon,  2  Vee.  Jun. 

(e)  Dolin  v.  Coltman,  1  Vem.  204.  391. 
(/)  3  &  4  WllL  4,  c.  105. 
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12.  It  follows,  therefore,  that  a  conveyance,  lease,  or  mortgage, 
to  a  .purchaser,  lessee,  or  mortgagee,  or  to  a  wife  or  child,  under  the 
circumstances  before  mentioned,  by  a  person  haying  settled  his 
estate  with  a  power  of  revocation,  is  valid,  although  the  power  of 
revocation  is  not  executed,  for  the  settlement  is  defeated  by  the 
force  of  the  statute  of  Elizabeth.  But  any  conveyance  executed 
by  a  husband  in  favour  of  his  wife  or  children  after  marriage, 
which  rests  wholly  on  the  moral  duty  of  a  husband  and  parent  to 
provide  for  his  wife  and  issue,  is,  as  we  have  seen  voluntary  (e),  and 
consequently  the  prior  settlement  would  not  be  void  as  against  such 
a  conveyance. 

13.  And  the  purchaser  must  have  contracted  for  the  interest,  or  an 
estate  or  right  out  of  the  interest  (A),  to  which  the  vendor  would  be 
entitled  in  case  the  first  deed  were  void.  Thus,  in  a  case  mentioned 
by  Sir  Edwaid  Coke  (/),  A.  had  a  lease  of  certain  lands  for  sixty 
years,  if  he  had  lived  so  long,  and  forged  a  lease  for  ninety  years 
absolutely,  and  he,  by  indenture  reciting  the  forged  lease,  for 
valuable  consideration,  bargained  and  sold  the  forged  lease,  and  all 
Hs  interest  in  the  land,  to  B.  Sir  Edward  Coke  adds,  that  it 
seemed  to  him  that  B,  was  no  purchaser  within  the  statute  of  27 
Elizabeth,  for  he  contracted  not  for  the  true  and  lawfiil  interest,  for 
that  was  not  known  to  him,  for  then,  perhaps,  he  would  not  have 
dealt  for  it;  and  the  visible  and  known  term  was  forged;  and  al- 
though by  general  words  the  true  interest  passed,  notwithstanding 
he  gave  no  valuable  condderation,  nor  contracted  for  it ;  and  of  this 
opinion  were  all  the  Judges  in  Serjeants'-Inn.  « 

14.  This  is  not  the  place  to  discuss  the  statute  of  13  Elizabeth, 
c.  5,  which  avoids  fraudulent  gifts  and  settlements  to  defraud  credi- 
tors, and  of  course  applies  to  a  voluntary  appointment  where  the 
appointor  has  also  the  interest  (m);  but  we  may  simply  observe, 
that  although  a  hand  fide  voluntary  settlement  by  a  person  not  in- 
debted at  the  time  to  the  extent  of  insolvency  would  be  supported 
against  creditors,  yet  if  it  contain  a  general  power  to  the  settlor 
to  dispose  of  or  mortgage  the  estate,  it  will  be  deemed  fraudulent 
as  against  creditors  by  statute  and  judgment  (n) ;  for  a  power  of  re- 
vocation in  such  a  deed  is  said  to  be  a  constant  evidence  of  fraud 
{p) ;  but  a  power  to  revoke  for  a  particular  purpose  may  not  make 
such  a  deed  void  (/?). 

(0  Woodie'8   case,   cited   in  Colvile  v.  (m)  Whittington  v.   Jennings,   6  Sim. 

Parker,  Cro.  Jac  168 ;  Goodright  v,  Moees,  493. 

3  Blackat  1019 ;  Chapman  v.  Emery,  Cowp.  (n)  Tarback  v.  Marbory,  8  Vera.  610. 

878 ;  Evelyn  v.  Templar,  8  Bro.  C.  C.  148  ;  (o)  See  3  Ves.  138,  per  Lord  Hardwickc. 

see  Parker  o.  Serjeant,  Finch,  146.  (p)  See  Hungorford  v.  Earle,  3  Freem. 

ijk)  See  Hatton  v.  Jones,  BuL  N.  P.  90.  ISO. 

(0  Co.  Litt.  3  b ;  SugU.  Purch.  687. 
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15.  In  a  case  where  a  man,  in  a  settlement  of  his  wife's  estate  after 
marriage,  had  a  general  power  of  appointment,  and  in  default  of  ap- 
jx)intment  the  fee  was  vested  in  him,  but  both  power  and  estate 
were  subject  to  a  mortgage  for  years,  an  appointment  by  him  to 
pay  the  mortgage  and  provide  for  his  wife  and  children  was  sup- 
ported against  a  prior  creditor  by  covenant,  as  no  debt  appeared  to 
have  accrued  by  breach  of  covenant  until  after  the  appointment  in 
execution  of  the  power  (^). 

16.  Here  we  may  notice  a  very  different  case.  In  Jenny  v. 
Andrews  (r)  a  power  by  will  was  executed,  and  the  donee  after- 
wards became  a  bankrupt,  obtained  her  certificate,  and  died ;  and  it 
was  held  that  the  chum  of  the  assignees  was  barred  by  the  certifi- 
cate, as  the  execution  of  the  power  did  not  operate  till  the  death  of 
the  donee. 


(q)  White  V,  SanBom,  3  Atk.  410. 


(r)  6  Madd.  864. 


CHAPTER    XV. 

or  A  POWER  TO  APPOINT  TO  RELATIONS. 


SECTION  I. 

OP   THE   EXTENT   OP   A  GIFT   TO  RELATIONS. 


5.  Includes  thote  entitled  under  statute 

rf  dietributions. 

3.  Extends  to  real  estate :  includes  ma- 

ternal relations, 

4.  And  to  descendants. 

6.  A  child  in  ventre  ta  mere  entitled, 
0.  Near  relations,  Jriends,^, 

7.  Poor  relations,  ^c,  urithim  the  same 

rule. 


9.  Most  necessitous  qfmy  relations. 

10.  Kindred,   next    qf  Jdn,  ^.,   nearest 

entitled. 

11.  Family,  to  whom  it  extends. 

18.  Wife  excluded  in  gift  to  relations. 
Id.  Statute  controlled  by  direction  as  to 

tenancy  in  common,  ^c. 
16.  Parol  evidence  inadmissible. 


"We  have  now  taken  a  general  view  of  the  whole  of  our  subject ; 
but  there  is  one  power — that  of  appointing  to  relations — to  which 
some  peculiar  rules  apply,  and  which  therefore  requires  a  separate 
consideration.  The  usual  powers  in  a  settiement  are  to  appoint  to 
children,  to  create  portions,  to  jointure,  to  sell  and  exchange  and 
make  partition,  and  to  appoint  new  trustees ;  and  each  of  these 
powers  I  still  propose  to  consider  in  its  order.  This  will,  I  hojHj, 
practically  be  found  useful,  although  it  will  occasion  some  slight  re- 
petitions ;  but,  in  discussing  the  general  subject,  I  have  avoided  in- 
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troducing  whatever  is  peculiar  to  these  several  powers,  except  where 
it  was  necessary  in  illustration  of  general  principles. 

1.  We  may  now  proceed  to  consider  the  power  to  appoint  to  re- 
lations. The  observations  already  made  on  appointments  in  general 
apply  as  strongly  to  a  power  of  appointment  in  favour  of  relations  as 
to  any  other  power,  only  that  it  seems  to  have  been  thought  that  a 
power  of  appointment  to  relations  may  receive  a  more  liberal  con- 
struction in  favour  of  an  exclusive  appointment  than  a  power  to 
appoint  to  children  (a).  We  need  therefore  only  inquire,  first,  what 
sense  is  attached  to  the  word  relations,  kindred,  &c.,  which  will  show 
to  whom  the  fund  will  go,,  under  such  a  bequest,  in  default  of  ap- 
pointment ;  and,  secondly,  to  whom  an  appointment  may  be  made 
under  such  a  power. 

2.  Nothing  is  better  established  than  that  under  a  bequest  to 
**  relations,"  without  saying  what  relations,  the  fund  shall  go 
amongst  all  such  relations  as  are  capable  of  taking  within  the 
Statute  of  Distributions;  and  this  has  been  adopted  as  the  best 
meaisure  for  setting  bounds  to  such  general  words,  for  the  relation 
may  be  infinite  (^),  although,  in  two  early  cases,  the  Court  extended 
it  farther  (c) ;  but  these  cases  are  clearly  overruled  by  the  current 
of  authorities,  and  were  expressly  treated  as  of  no  authority  by 
Lord  Chancellor  Camden  in  the  case  of  Widmore  v.  WoodrofTe  (rf). 

3.  The  same  rule  has  even  been  extended  to  a  devise  of  real  es- 
tate, and  the  relations  on  the  maternal  side  are  equally  entitled  with 
those  on  the  paternal  side,  of  equal  degree  {e). 

4.  The  same  rule,  it  seems,  would  be  applied  to  descendants,  ex- 
cept that  under  such  a  gift  it  would  go  to  such  relations  only  as 
were  descendants,  which  is  still  more  limited  {f). 

5.  And  a  child  in  ventre  sa  mere  at  the  death  of  the  testator  is,  it 
would  seem,  a  relation  within  the  gift,  notwithstanding  the  point 
was  once  ruled  otherwise  {g).  The  same  strictness  was  once  held  in 
regard  to  a  gift  to  children,  but  a  child  in  ventre  sa  mere  is  now  con- 
sidered a  life  in  being,  and  even  to  answer  the  description  of  a  child 
bom  at  the  very  period  when  it  is  in  the  womb  (A).  This  case 
seems  to  fall  within  the  reason  of  the  rule. 


(a)  Spring  17.  Biles,  1  Term  Bep.  435, 
n. ;  and  see  Mahon  v.  Savage,  1  Rep.  t. 
Kedesdale,  111. 

{b)  Anon.  1  P.  Wms.  827;  Roach  v. 
Hammond,  Prec.  Cha.  401 ;  Crossly  v. 
Clare,  AmbL  897  ;  Harding  «.  Glyn,  1  Atk. 
460 ;  Green  v.  Howard,  1  firo.  C.  C.  31 ; 
Hands  v.  Hands,  1  Term  Rep.  437,  n. ;  3 
Bro.  C.  C.  60,  cited ;  Rayner  v.  Mowbray, 
8  Bro.  C.  C.  234;  Hahon  v.  Savage,  1  Rep. 
t.  Redesdale,  111 ;  Rob.  on  Stat. of  Frauds, 
64,  n. ;  Salushury  v.  llenton,  3  Ka.  &  Jo. 
620. 


(c)  Jones  o.  Beale,  2  Vem,  3S1 ;  and 
Arnold  v,  Bedford,  cited  lb. 

(d)  AmbL  640. 

(«)  Doe  V.  Over,  1  Tannt.  268. 

(/)  Pierson  v,  Gamett,  2  Bro.  C.  C.  88, 
227;  see  8  Yes.  674,  675. 

{g)  Bennett  v,  Honeywood,  Ambl.  708. 

(A)  See  Clarke  v.  Blake,  2  Bro.  C.  C. 
3-20 ;  2  Yes.  jnn.  673;  Doe  v.  Clarke,  2  H. 
Blackst.  390;  Blackburne  9.  Stables,  2 
Yes.  &  Bea.  369 ;  Trower  v.  Butt,  1  Sim.  & 
Stu.  181 ;  8  e  a  curious  decision  in  Nurse 
V.  Yerworth,  3  Swanst.  600. 


654 


OP  A  GIFT  TO  POOE  BELATIONS.  [CH.  15.  8.  1. 


6.  The  construction  is  the  same  upon  the  words  ^^near  rela- 
tions (i)."  And  so  upon  a  trust  for  ^^ friends  and  relations,"  Lord 
Hardwicke  said,  ihsX  friends  was  synonymous  to  relations ^  otherwise 
it  was  absurd  (A).  And  Lord  Rosslyn  has  decided  that  a  bequest  to 
relations  by  blood  or  marriage  was  confined  to  relations  entitied 
under  the  Statute  of  Distributions,  and  those  who  had  married  with 
them,  although  he  said  he  was  not  sure  that  he  hit  the  intention  by 
it  (/).  But  upon  a  gift  to  **my  nearest  relations"  there  is  no 
uncertainty,  and  consequentiy  no  necessity  for  resorting  to  con- 
struction either  to  confine  or  extend  a  description  in  itself  suffi- 
cientiy  certain.  A  brother,  therefore,  would  take  in  exclusion  of  a 
nephew  (m). 

7.  Li  a  case  in  Peere  Williams  {n)  the  bequest  was  to  poor  rela- 
tions, and  a  countess,  as  a  relation  within  the  limits,  claimed  a  share, 
and  it  was  decreed  to  her,  in  regard  that  the  word  poor  was  frequentiy 
used  as  a  term  of  endearment  and  compassion,  rather  than  to  signify 
an  indigent  person ;  as,  speaking  of  one's  father,  one  often  says,  my 
poor  father,  or  of  one's  child,  my  poor  child.  But  the  reporter  treats 
this  as  a  case  of  compassion,  the  countess  not  having  a  sufficient 
estate  to  support  her  dignity.  In  a  case  before  Lord  Hardwicke, 
he  appears  to  have  determined,  that  where  the  bequest  was  to  poor 
relations,  it  should  not  be  confined  to  the  rule  of  the  Statute  of  Dis- 
tributions, but  should  be  extended  to  those  that  were  of  kin,  ojid 
objects  of  charity  (p) ;  although  he  held  that  this  construction  could 
not  prevail  where  the  bequest  was  to  the  nearest  poor  relations  (/?). 
Sir  Thomas  Sewell,  also,  thought  that  the  epithet  poor  was  to  be 
attended  to,  but  he  would  not  extend  the  bequest  to  relations  beyond 
the  limits  {q) ;  and  Lord  Redesdale  seems  to  have  made  a  similar 
decision  in  tiie  case  of  Mahon  v.  Savage  (r),  where  he  determined, 
that  under  a  bequest  by  a  testator  to  his  executor  to  be  distributed 
amongst  his  poor  relations,  a  person  becoming  rich  before  the  distri- 
bution was  not  entitied.  He  said  the  testator's  design  was  to 
give  to  the  relations  as  objects  of  charity,  and  not  merely  as  rela^ 
tions,  and  he  took  it  the  executors  had  a  discretionary  power  of  dia- 


(0  Whithome  v,  HarriB,  8  Ves.  637. 

(A)  Qower  v.  MaiDwariog,  ib.  97. 

(I)  DeTisme  v.  Hellish,  6  VeB.  629. 

(m)  Smith  «.  Campbell,  19  Vea.  400; 
Brandon  v.  Brandon,  3  Swanst  812. 

(n)  Anon.  1  P.  Wms.  327. 

{o)  Attorney-General  v,  Buckland,  1  Ves. 
231;  Ambl.7,  cited;  Ambl.  71,  n.,  Blonfs 
edit  from  Reg.  lib. 

(p)  Goodinge  v.  Goodioge,  1  Ves.  231; 
called  Gooderige  v.  Gtooderige  In  Blnat's  n. 
to  AmbL  71 ;  and  Edge  v.  Salisbury,  AmbL 
70. 

(q)  Bnmsden  v.  Woolridge,  Ambl.  607 ; 


see  Isaac  v.  Defries,  ib.  696.  608,  now 
explained  in  Blunt's  n.  from  Reg.  lib.; 
Carr  v.  Bedford,  2  Cha.  Rep.  77 ;  and  1 
Bro.  C.  C.  33,  per  Lord  Thnrlow ;  and  Gower 
9.  MaJnwaring,  2  Vee.  87.  110,  which  case 
it  is  difficult  to  understand;  Lord  Hard- 
wicke said  it  was  very  difficult  for  the 
Court  to  take  on  them  to  determine  a  ques- 
tion of  that  kind  in  a  family,  and  to  judge 
of  necessities  and  conveniences, 

(r)  1  Rep.  t.  Redesdale,  111 ;  but  read  the 
case ;  and  see  White  v.  White,  7  Ves.  423 ; 
but  note,  there  the  bequest  was  otberwiae 
too  remote,  and  void. 
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tribution,  and  need  not  include  all  the  testator's  poor  relations. 
However^  it  was  expressly  decided  by  Lord  Camden,  that  the 
addition  of  the  epithet  poor  or  necessitous y  or  the  like,  does  not  vary 
the  case,  but  the  will  must  be  read  as  if  the  word  denoting  poverty 
was  not  in  it,  as  there  is  no  distinguishing  between  degrees  of  poverty  (s); 
which,  we  may  observe,  is  a  much  better  reason  than  that  given  for  a 
similar  determination  in  the  case  in  Peere  Williams,  and  ^^  therefore 
the  Court  has  construed  the  will  as  if  the  word  poor  was  not  in  it." 
So,  where  the  bequest  was  to  the  testator's  relations  "  fearing  God 
and  walking  humbly  before  him,"  these  words  were  rejected  by 
Lord  Cowper  (t).  And  in  a  later  case  (k),  where  it  was  to  the  re- 
lations "  who  were  most  deserving,"  the  Master  of  the  £olls  said, 
that  he  had  no  rule  of  judging  of  the  testator's  relations,  and  could 
not  enter  into  spirits,  and  therefore  could  not  prefer  one  to  another, 
but  that  all  should  come  in  without  distinction,  excepting  only  those 
which  were  beyond  the  third  degree.  Upon  the  whole,  it  appears 
to  be  weU  settled  that  such  a  gift  will  not  embrace  any  relation  not 
within  the  rule  of  the  Statute  of  Distributions,  although  poor,  or 
necessitous,  or  the  like  within  the  words  of  the  gift;  but  of  course, 
where  a  power  of  selection  is  given  to  a  person  amongst  the  poor  re- 
lations or  the  like,  he  may  appoint  to  those  who  answer  the  de- 
scription (a?).  Where  the  gift  is  direct  to  the  objects,  and  is  not  deemed 
a  charity,  or  the  distribution  devolves  on  the  Court,  and  the  objects 
are  confined  within  the  statute,  it  is  still  open  to  doubt  whether  the 
words  poor,  necessitous,  or  the  like,  can  have  any  weight  attributable 
to  them  as  amongst  the  objects  themselves  (y).  The  better  opinion 
perhaps  is,  that  the  words  in  question  should  be  rejected  in  the  dis- 
tribution. 

8.  In  an  early  case  (z)  of  a  devise  to  a  trustee  in  fee,  upon  trust  to 
convey  to  such  of  the  relations  of  the  testator  as  he  should  think 
best  and  most  reputable  for  his  family,  the  Court  deemed  it  most 
reputable  for  the  family  that  the  heir-at-law  should  take  it 

9.  The  words  ^^  most  necessitous  of  my  relations,"  or  dmilar  words, 
must  receive  the  same  construction  as  poor  relations  (a). 

10.  The  signification  imposed  on  the  word  relations  is  for  the 
same  reason  extended  to  a  bequest  to  ^^  kindred  "  (b) ;  and  ^^  next  of 
kin  "  has  likewise  received  the  same  interpretation  (c) ;  but  it  is  now 


(g)  Widmore  v.  Woodroffe,  AmbL  686; 
1  Bro.  C.  C.  S3,  n. 

(t)  4  ViD.  Abr.  486,  eited  per  Car. 

(u)  DoyUy  v,  Attorney-General,  4  Vin. 
Abr.  485,  pi.  16;  see  Cole  v.  Wade,  16 
Vee.  27 ;  Saliubury  v,  Denton,  3  Ka.  &:  Jo. 
529. 

(x)  BrooBden  v,  Woolredge,  Ambl.  507, 
Blanks  ed.,  with  extract  from  Reg.  lib.  3 


Isaac  V.  Befriez,  AmbL  505,  Blont's  ed. 

(y)  See  Lewin  on  Trusts,  698,  n. 

(z)  Clarke  v.  Tomer,  2  Freem.  198; 
Baker  v.  Barrett,  as  there  stated,  is  not 
law. 

(a)  Widmore  v.  Woodroffe,  ubi  sup* 

lb)  Can  V,  Bedford,  2  Cha.  Rep.  77 ;  see 
9  Ves.  323. 

(c)  PhilllpB  V.  Garth,  3  Bro.  C.  C.  64. 
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decided^  that  upon  such  a  gift,  if  there  is  nothing  to  show  that  the 
testator  had  reference  to  the  Statute  of  Distributions,  or  to  a  division) 
as  in  the  case  of  intestacy,  the  nearest  in  kindred  only  would  be  en- 
titled ;  and  that  "  brothers  and  sisters  "  would  exclude  nephews  and 
nieces  from  participating  in  such  a  bequest  ((/). 

11.  A  similar  construction  has  been  put  upon  the  word  ^^  family  '^ 
(e)y  although  certainly  that  word  may,  according  to  the  context, 
have  different  significations  in  different  wills.  It  may  be  restrained 
to  mean  only  the  children  (f).  In  one  case  Lord  Alvanley,  at  the 
Rolls,  construed  it  to  embrace  a  husband  of  the  party,  although  he 
cautiously  referred  his  decision  to  the  particular  case  before  the 
Court  (y ) ;  and  in  a  devise  of  real  estate  it  means,  it  is  said,  the  heir- 
at-law  (h). 

12.  Lord  Thurlow  has  justly  observed,  that  a  bequest  to  relations 
is  not,  under  the  foregoing  construction,  rendered  totally  inoflScious, 
for  the  wife  cannot  claim,  the  statute  providing  for  her  by  the  name 
of  wife  (i). 

13.  And  as  this  construction  is  only  made  in  the  absence  of  evi- 
dence of  the  testator's  intention,  any  express  direction  by  him  will 
be  imperative.  Therefore,  where  tibie  bequest  was  to  the  relations, 
equally  to  be  divided  between  them.  Lord  Talbot  determined  tiiat  an 
unequal  distribution  could  not  be  directed  (A) ;  and  he  accordingly 
decreed  them  to  take  per  capita^  although  under  the  statute  they 
would  have  taken  joer  stirpes  (/) ;  and  "  share  and  share  alike"  have 
the  same  meaning  as  "  equally  to  be  divided  "  (iw).  So,  where  a 
testator  explains  the  meaning  which  he  attaches  to  the  word,  his  will 
must  be  attended  to ;  as,  where  a  testatrix  gave  a  residue  to  be 
divided  between  her  relations^  that  is,  the  Greenwoods,  the  Events, 
and  the  Dows.  The  Events  were  not  within  the  degree  of  relation- 
ship limited  by  the  statute,  but  they  were  decreed  to  take  jointiy 
with  the  Greenwoods  and  Dows,  who  were  («). 

14.  But  where  the  gift  was  to  the  wife  for  life,  and  after  her  death 
his  executors  were  to  part  the  same  to  his  next  relations,  as  sisters, 
nephews,  and  nieces,  although  one  of  the  living  sisters  had  children 


{d)  Ganick  v.  Lord  Camden,  14  Ves. 
372;  Smith  o.  Campbell,  19  Ves.  400; 
Elmsley  v.  Young,  2  Myl.  &  Kee.  S2,  7S0 ; 
Withy  V.  Mangles,  4  Bear.  35S. 

(e)  Cruwys  v.  Colman,  9  Ves.  319 ;  and 
see  Gower  v.  Mainwaring,  8  Yea.  110 ;  see 
Doe  V.  Joinyille,  3  Bast,  172. 

if)  See  9  Ves.  324 ;  Woods  v.  Woods^ 
1  Myl.  &  Kee.  401 ;  in  re  Terry's  WUl,  19 
Bea.  5S0. 

{g)  Mac  Leroth  v.  Bacon,  6  Ves.  156; 
Blackwell  v.  Bull,  1  Kee.  176;  White  v. 
Briggs,  15  Sim.  17. 


(A)  Wright  V.  Atkyns,  17  Ves.  255;  19 
Ves.  299;  Sugd.  H.  of  L.  376 ;  Doe  v.  Smith, 
5  Mau.  &  Sel.  126;  Griffith  v.  Evan,  6 
Beav.  241. 

(i)  See  1  Bro.  C.  C.  33. 

{k)  Thomas  v.  Hole,  For.  261.  See  Butler 
o.  Stratton,  3  Bro.  C.  C.  367 ;  Wimbles  tr. 
Pitcher,  12  Ves.  433 ;  2  Myl.  ft  Kee.  793. 

(0  See  Oke  v.  Heath,  1  Ves.  135. 

(m)  Phillips  V.  Garth,  3  Bro.  C.  C.  64. 
See  Elmsley  v.  Young,  2  Myl.  &  Kee.  780. 

(n)  Greenwood V.  Greenwood,  1  Bro. CO. 
32,  n. 
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living  at  the  testator's  death,  yet  as  he  had  not  enumerated  them,  or 
directed  them  to  take  equally,  the  fund  was  directed  to  go  according 
to  the  statute  (o), 

15.  It  remains  to  observe,  that  parol  evidence  is  inadmissible  of 
the  testator's  intention  not  to  confine  the  word  relations,  kindred,  &c. 
It  is  immaterial  that  he  knew  relations  to  mean  more  than  next  of 
kin.  It  may,  however,  be  shown  that  the  testator  had  relations  in  a 
particular  place,  and  that  he  knew  them ;  but  the  evidence  cannot 
be  acted  upon  in  opposition  to  the  words  of  the  will  (j>). 

(o)  Stamp  V.  Cooke^  1  Cox,  234.    See  8      see  Green  v.  Howard,   1  Bro.  C.  C.  31  ; 
Hyl.  8c  Kee.  7S7.  793.  Bdge  v.  Salisbury,  Ambl.  70. 

(p)  Qoodioge  v.  Goodinge,  1  Ves.  SSI ; 


SECTION    II. 


TO  WHAT  RELATIONS  AN  APPOINTMENT  MAT  BE   MADE. 


1.  Under  power  of  selection,  itatmte  not 
the  guide, 

8.  Contra  under  a  power  qf  distrihiiion, 
3.  Where  the  does  ie  nearest  reiUUiont. 

6.  Harding  y.  Olyn. 

7.  Power  includes  a  g\ft  by  implication, 
S.  Although  it  tea  power  of  selection, 

9.  Although  bill  fOed^   donee   may  ap* 

point. 
10.  Where  the  power   extends  to  repre- 
sentatives. 


11.  /n  dtfault  qf  appointment  the  statute 

rules. 

12.  Where  the  relations  take  as  tenants  in 

common. 
16.  Where  the  power  is  to  select,  the  gift 
is  to  those  who  survive  the  donee. 

20.  Unless  the  gift  is  immediate. 

21.  Pope  Y.Whitcombe :  relations  at  death 

of  donee  entitled,  although  the  power 
is  to  distribute. 


1.  Although  the  Court  of  necessity  restrains  the  import  of  the 
word  relations,  in  gifts  to  them^  yet,  where  a  party  has  a  power  of 
selecting  amongst  relations,  he  may  go  beyond  the  rule  which  the 
Court  itself  adopts,  when  the  distribution  is  made  under  its 
authority  (a). 

2.  But  unless  the  donee  has  a  power  of  selection  he  can  only  ap* 
point  to  the  next  of  kin  within  the  statute  (b),  and  therefore  a  power 
to  appoint  amongst  the  relations,  and  not  amongst  such  of  them  as  ho 
thinks  proper,  will  not  authorize  an  appointment  to  any  who  are  not 
of  the  next  of  kin.     In  a  case  (c),  in  which  Lord  Redesdale  does  not 


(a)  Harding  v.  Glyn,  1  Atk.  469;  5Ve0. 
601,  stated  from  Reg.  Lib .;  Supple  r.  Low- 
son,  AmbL  729  ;  Spring  v.  Biles,  1  T.  Rep. 
435,  n. ;  Crawjs  v.  Colman,  9  Yes.  819; 
Mahon  V.  Sa?age,  1  Rep.  t.  Redesdale,  111 ; 


Forbes  v.  Ball,  3  Mer.  437 ;  Grant  v.  Lynam, 
4  Rubs.  3!)2. 

(b)  Pope  3.  Whitcombe,  3  Mer.  689. 

(c)  Mahon  v.  Savage,  I  Scho.  &  Lef.  111. 
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appear  to  have  had  his  attention  drawn  to  this  distinction,  he  thought 
that  a  bequest  to  be  distributed  amongst  the  testator's  poor  relations, 
or  such  other  objects  of  charity  as  should  be  mentioned  in  his  private 
instructions,  and  no  such  instructions  were  left,  was  a  discretionary 
power,  and  that  all  the  testator's  poor  relations  need  not  be  included, 
but  he  rested  his  decision  on  the  ground  that  the  testator's  design 
was  to  give  to  them  as  objects  of  charity,  and  not  merely  as  relations. 
And  in  Forbes  v.  Ball  (cf),  where  the  gift  was  to  the  wife,  and  it  was 
the  testator's  desire  that  she  might  dispose  of  the  same  amongst  her 
relations  as  she  by  will  might  think  proper,  and  her  sister  was  her 
sole  next  of  kin,  an  appointment  to  the  sister  and  to  her  children  was 
supported,  perhaps  on  the  ground  that  she  had  a  power  of  selection ; 
and,  therefore,  if  there  was  only  one  next  of  kin,  the  power  autho- 
rized the  donee  to  go  beyond  the  limit  of  the  statute.  The  case,  how- 
ever, was  not  fully  conndered. 

3.  And  of  course  where  the  class  is  defined,  though  the  donee  is 
authorized  to  exclude  some,  yet  he  must  confine  himself  to  the  class. 
Therefore  a  gift  to  such  of  a  man's  nearest  relations  as  A  shall  appoint 
confines  him  to  the  nearest  relations  (e). 

4.  The  distinction,  that  if  the  donee  has  a  power  of  selection  the 
statute  does  not  furnish  the  rule,  has  not  always  been  attended  to. 
In  Brunsden  v.  Woolridge  (f)  no  distinction  was  made  between  two 
gifts  in  separate  wills,  one  amongst  the  poor  relations,  and  the  other 
to  such  of  the  poor  relations  as  A,  his  heirs,  executors  and  adminis- 
trators, should  think  objects  of  charity,  and  in  such  proportions  as  he 
and  they  should  think  fit  Both  gifts  were  confined  to  the  next  of 
Idn,  although  as  to  the  latter  A  was  to  select  the  objects  in  the  dis- 
tribution. 

5.  But  in  the  later  case  of  Supple  v,  Lowson  (^),  where  tl\.e  trust 
was  to  pay  the  fund  amongst  such  of  her  relations,  at  such  times,  &c. 
as  ii  in  his  discretion  should  judge  proper,  it  was  expressly  decreed 
that  A  had  a  discretionary  power,  and  that  he  was  not  confined  to 
make  distribution  amongst  the  testator's  next  of  kin,  but  was  at 
liberty  to  make  the  same  amongst  the  testator's  relations  at  large,  as 
he  should  think  proper. 

6.  And  this  point  was  decided  in  Harding  t?.  Glyn,  although  that 
could  hardly  be  collected  from  the  original  report  (A).  There  what 
was  held  to  be  a  power  was  a  direction  to  the  wife,  who  was  legatee 
for  life,  to  give  the  fund  amongst  such  of  his  relations  as  she  should 
approve  of,  and  the  Court  held  that  she  might,  if  she  thought  fit, 
include  persons  not  next  of  kin,  and  this  has  been  approved  of  by 

(rf)  3  Mer.  437.  1  Dick,  380. 
(e)  Goodinge  v.  Goodingo^  1  Vos.  231 ;  (g)  Ambl.  7^8. 

Edge  V.  Salisbury,  Ambl.  70.  (/i)  1  Atk.  AGO. 

(/)-3run8doii  v.  Woolridge,  Ambl.  507; 
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Bucceeding  Judges  (i) ;  and  the  same  point,  approving  of  Harding  v. 
Gljn,  was  decided*  in  the  late  case  of  Grant  v.  Lynam  (k). 

7.  In  cases  of  this  nature  the  Court  considers  the  power  one  which 
it  is  the  duty  of  the  donee  to  execute — a  power  in  the  nature  of  a 
trust — ^and,  therefore,  although  there  is  no  express  gift  to  the  objects 
in  default  of  appointment,  yet  the  direction  which  gives  the  power  is 
held  at  the  same  time  by  implication  to  create  a  trust  for  the  objects 
of  the  power,  and  that  although  the  power  be  one  of  selection  {f). 

8.  And  the  rule  was  adhered  to  in  a  case  (m)  where  the  testator 
declared  it  was  his  will  and  desire  that  a  third  part  of  his  estate  be  left 
entirely  to  the  disposal  of  his  wife,  among  such  of  her  relations  as 
she  might  think  proper.  Sir  W.  Grrant  thought  this  case  did  not 
differ  materially  from  Harding  and  Glyn,  and  Brown  and  Higgs. 
What  the  testator  wills  and  desires  by  this  clause  is,  that  one-third  of 
his  estate  shall  be  left  entirely  to  the  disposal  of  his  wife,  among 
such  of  her  relations  as  she  may  think  proper.  It  is  to  be  left  not  to 
her  disposal  generally,  but  to  her  disposal  among  a  particular  class  of 
persons,  leaving  to  her  to  select  from  that  class  such  individuals  as 
she  shall  think  proper.  You  cannot  stop  in  the  middle  of  the  clause 
and  say,  all  that  he  willed  and  desired  was,  that  she  should  have  the 
disposal  of  one-third,  but  that  it  was  no  part  of  his  will  and  desire  that 
her  relations  should  have  the  benefit  of  that  disposition.  He  thought 
the  intention  was,  that  her  relations,  at  least  such  of  them  as  she 
should  designate,  should  have  the  benefit  of  that  third. 

9.  The  Court,  where  there  has  been  no  misconduct,  although  a  bill 
is  filed  for  an  account  and  distribution,  will  not  deprive  the  donee  of 
his  power  of  selection  or  distribution,  although  it  must  of  course  be 
exercised  under  the  eye  of  the  Court  («).  The  Court  itself  will  not 
execute  the  discretionary  power  (o). 

10.  But  even  where  the  donee  of  the  power  takes  the  whole  legal 
interest  in  the  fund,  yet,  if  the  author  of  the  power  intended  a  per- 
sonal discretion  to  be  vested  in  the  party,  that  discretion  cannot  be 
transmitted  to  his  representatives,  unless  they  are  named  in  the 
power,  and  precisely  answer  the  description  (/>). 

11.  If  the  power  be  not  executed,  the  fund  will,  without  refer- 
ence to  the  power  having  been  exclusive  or  merely  distributive,  be 
divided  amongst  those  only  who  would  take  under  a  gift  if  no  power 
had  been  created,  unless  a  contrary  intent  appear  in  the  instrument. 

(t)  5  Ves.  601,  stated  from  R.  B.;  8  Ves.  son,  ib.  7*20 ;  Spring  v.  Biles,  1  Term  Rep. 

571,  from  Mr.  JoddreU's  note;  and  see  0  435,  o. ;  Mahon  v.  Savage,  1  Rep.  t.  Red. 

Ves.  324.  Ill;  and  see  Gower  v.  Mainwaring,  3  Ves. 

(*)  4  Rijss.  292.  87,  110 ;  Cole  v.  Wade,  16  Ves.  27  ;  Joel  v. 

(0  Supra, ch.  1 1,  sect.  6 ;  Croft  r.  Adam,  Miles,  7  Jur.,  N.  S.,  389. 

12  Sim.  639.  (o)  See  5  Ves.  503 ;   Gower  r.    Main- 
Cm)  Birch  V.  Wade,  3  Ves.  &  Bca.  19B.  waring,  1  Ves.  87, 110. 
(n)  Can-   r.  Bedford,   2  Cha.  Rep.  77;  ip)  Coier.Wade,  16  Ves.  27;  Walker  ». 

Brunsden  v.  Woolridge,  Ambl.  507;  Bou-  Maunde,  19  Ves,  424;  y\de  supra,  pp.  127, 

nctt  V.  Ilonywood,  ib.  706  ;  Supple  v.  Low-  131. 
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12.  In  the  Attorney^eneral  v,  Doyley  {q)  the  fund  was  decreed^ 
in  default  of  appointment^  to  the  relations^  share  and  share  alike. 
The  gift  was  to  the  trustees  to  dispose  of  his  real  and  personal 
estate  to  such  of  his  relations  of  his  mother's  side  who  were  most 
deserving,  and  in  such  manner  as  they  thought  fit;,  and  for  sudi 
charitable  purposes  as  they  should  think  proper.  And  the  like  deci- 
sion was  made  in  Harding  v,  Glyn  (r),  where  the  gift  was  to  the  wife, 
at  or  before  her  death,  to  give  unto  and  amongst  such  of  his  relations 
as  she  should  approve  of. 

13.  But  in  Pope  r.  Whitcombe,  the  rule,  according  to  the  report, 
was  not  followed.  The  testator  directed  his  wife  to  dispose  of  his 
residue  amongst  his  relations,  in  such  manner  as  she  should  think  fit: 
she  made  an  invalid  appointment,  and  the  fund  was  divided  amongst 
the  next  of  kin  per  stirpes.  But  where,  as  in  that  case,  the  power  is 
to  give  the  fund  amongst  the  objects,  they,  in  default  of  appointment, 
take  as  tenants  in  common  and  per  capita  («)  (I) ;  and  although  the 
statute  is  the  guide  to  the  objects,  yet  there  is  no  ground  upon 
which,  when  the  objects  are  ascertiuned,  it  should  control  the  shares 
in  which  they  are  to  take.  This  appeared  so  doubtful  that  I  had 
the  Register's  books  searched,  when  it  appeared  that  no  such  point 
was  decided  in  Pope  v.  Whitcombe ;  so  tiiat  the  authorities  are  uni- 
form (t).  There  is  more  difiiculty  in  coming  to  this  conclusion  in  a 
case  like  Attomey^eneral  v,  Doyley,  where  there  is  no  word  tanta- 
mount to  amongsty  but  upon  the  whole  frame  of  the  gift  an  intention 
was  apparent  in  that  case  that  the  fund  should  be  divided  amongst 
the  objects,  and  when  that  is  ascertained  equality  is  equity.  Pope 
V.  Whitcombe  as  really  decided  has  been  since  followed,  and  the 
right  rule  restored  («). 

14.  In  the  Duke  oif  Marlborough  v.  Lord  Godolphin  (x)  the  power 
was  to  the  wife  to  devise  and  distribute  a  fund,  of  which  she  was 
made  tenant  for  life  by  her  husband's  will,  to  and  amongst  such  of  his 
children,  and  in  such  manner  and  proportions,  as  she  by  deed  or 
will  should  appoint.  Lord  Hardwicke  observed,  that  none  could 
take  as  tenants  in  common  of  uncertain,  though  they  may  of  unequal 
shares,  and  if  there  was  any  thing  in  this  so  as  to  make  them  take 
as  children  of  the  testator,  he  should  incline  that  they  should  take 
as  joint-tenants.     No  words  of  division  or  distribution  were  made  use 

iq)  4  Vin.  Ab.  4S6;  but  reported  as  to  p.  173;  Fortescue  v.  Gregor,  5  Yes.  568. 

this  point  from  the  Register's  book,  7  Yes.  {t)  Appendix, 

5S,  n.;  Salnsbory  v.  Denton,  3  Ka.  k.  Jo.  (v)  Fiach  v.   Hollingsworth,    31   Beay. 

629.  112. 

(r)  1  Atk.  460,  ncj^ro.  (x)  2  Yes.  61  ;  and  see   Maddison  v. 

(#)  See  Reade  v.    Readr,  6  Yes.  744;  Andrews,  1  Yes.  67. 
Casterton  v,  Sutherland,  9  Yes.  446 ;  tupra, 

(I)  In  Cole  V.  Wade,  16  Yes.  27,  all  the  next  of  kin  were  second  cousins,  and  therefore 
would  have  taken  under  the  statute  per  capita. 
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of  by  the  testator,  but  by  way  of  reference  to  the  division  and  dis- 
tribution to  be  made  by  the  donee  of  the  power ;  so  that  it  was  part 
of  her  power  only,  and  not  distinct  from  her  power,  that  imported  a 
division  between  them  as  tenants  in  common.  But  this  has  been 
overruled  by  the  current  of  authorities. 

15.  Where  a  life  interest  is  given  by  will  to  a  party,  with  a  power 
to  select  the  relations,  that  ie,  to  euch  as  he  shall  appoint,  it  is  firmly 
settied  that,  in  default  of  appointment,  the  persons  entitled  are  not 
the  relations  living  at  the  testator's  death,  but  those  who  are  living 
at  the  death  of  the  donee  of  the  power. 

16.  In  the  Attorney-general  v.  Doyley(y),  the  property  was 
given  to  trustees  for  ^  for  life,  and  then  to  her  issue ;  but  in  case  of 
a  certain  failure  of  issue,  the  trustees  were  to  dispose  of  a  portion 
of  tiie  estates  to  such  of  his  relations,  &c.,  who  were  most  deserving, 
and  in  such  manner  as  they  thought  fit  The  event  happened,  and 
the  power  having  become  incapable  of  being  exercised,  the  Court 
gave  the  fund  to  the  relations,  excepting  only  those  that  were 
beyond  the  third  degree;  and  the  Master  of  tiie  Rolls  held,  that 
there  should  be  no  representation  of  those  relations  who  died  in  the 
lifetime  of  A^  for,  before  her  death  no  part  thereof  vested  in  any  of 
the  relations,  and  it  was  contingent  whether  they  would  be  entitled 
thereto  or  not. 

17.  The  point  where  the  donee  had  only  a  life  interest  was  de- 
cided four  years  later,  in  Harding  v.  Glyn.  Lord  Eldon  says  the 
question  in  that  case  was,  was  the  property  undisposed  of  which  she 
did  not  give  to  any  one  ?  If  so,  of  necessity  it  would  have  gone  to 
those  who  were  next  of  kin  at  the  death  of  the  testator,  or  the  repre- 
sentatives of  any  who  died  in  the  life  of  the  wife.  But  the  Court 
seems  to  have  considered  that  there  was  a  duty  imposed  upon  the 
wife,  and  that  a  latitude  was  to  be  given  to  enable  her  to  discharge 
the  duty  according  to  the  power.  Then  having  the  power  of  naming 
during  her  whole  life,  the  Court  said,  those  relations  who  were  rela- 
tions at  her  death  were  to  take.  That  could  not  be,  because  they 
were  strictiy  cestuis  que  trust;  but,  as  those,  to  whom  she  might  have 
given  the  instant  before  she  died,  were  those,  to  whom  she  ought  to 
have  given  (z). 

18.  So  where  the  power  was  to  a  tenant  for  life  to  give  the  fund 
to  her  own  family,  the  relations,  that  is,  the  next  of  kin  of  the 
donee,  were  held  to  be  entitied  in  default  of  appointment  The  same 
person  happened  to  be  next  of  kin  of  both  the  testator  and  the  donee. 
That,  Sir  W,  Grrant  observed,  made  no  difference  in  the  case,  for 
according  to  Harding  r.  Glyn,  where  a  power  of  selection  is  given 
in  favour  of  the  testator's  own  relations,  and  that  power  is  not  exer- 

(y)  4  Vin.  Abr.  4S6.  which,  if  correctly    reported,  shows  that 

(2;)  S  Veil.  572,  573 ;  see  10  Ves.  42G,       Lord  Eldon  ibr  the  moment  forgot  the  rula.. 
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cisedy  the  property  undisposed  of  will  go  to  the  next  of  kin  at  the 
death  of  the  party  who  had  the  power.  Therefore,  if  even  this  had 
been  a  trust  for  the  testator's  family,  it  would  have  been  for  such  as 
were  next  of  kin  at  the  donee's  death ;  so  either  way  the  chiiinant 
was  entitled  to  the  whole  of  the  property  (a). 

19.  Again,  in  Birch  v.  Wade  (ft),  the  gift  by  will  was  to  trustees, 
for  the  wife  for  life,  and  after  her  death  in  thirds  to  his  brother  and 
two  sisters  for  their  lives ;  after  the  death  of  his  brother  and  one  of 
his  sisters  he  gave  the  third  of  each  to  their  children ;  and  as  to  the 
other  third  of  the  principal,  it  was  to  be  left  to  the  disposal  of  his 
wife  among  such  of  her  relations  as  she  might  think  proper,  after  the 
death  of  his  sisters.  It  was  held,  as  we  have  seen,  that  this  was  a 
power  in  the  nature  of  a  trust,  and  her  rektions  Uving  at  her 
death  were  decreed  to  be  entitled,  though  there  was  no  selection 
made  by  her. 

20.  But  where  the  gift  was  in  effect  immediate,  although  a  period 
was  allowed  within  which  to  vest  the  property  in  the  relations ;  the 
distribution  not  being  suspended  by  the  existence  of  any  preceding 
estate  for  life,  those  who  were  to  take  in  default  of  appointment 
were  held  to  be  such  as  answered  the  description  of  next  of  kin  at 
the  testator's  death  (c)(1).  The  point,  however,  does  not  seem  to 
have  arisen  in  tiie  case,  as  the  same  persons  appear  to  have  been  the 
next  of  kin  at  the  time  of  the  testator's  death,  and'  when  the  decree 
was  pronoimced,  which  was  after  the  power  had  ceased  {d). 

21.  In  the  later  case  of  Pope  v.  Whitcombe  (e),  the  fund  was 
given  by  will  to  the  wife  for  life,  and  then  in  a  certain  contingency 
the  testator  directed  her  to  dispose  of  the  residue  amongst  his  relations 
as  she  should  think  fit ;  the  wife  having  made  an  invalid  appointment, 
it  was  insisted  that  as  she  had  only  a  power  to  vary  proportions, 
the  property  vested  in  the  testator's  next  of  kin  at  his  death.  The 
cases  in  favour  of  the  next  of  kin  at  the  death  of  the  wife  apply  only, 
it  was  said,  where  a  power  of  selection  is  given,  and  the  person  to 
whom  that  power  is  given  dies  without  having  exercised  it ;  but  here 
the  interest  vested.  The  Court,  it  is  said,  was  clearly  of  tiuit  opinion, 
and  decreed  accordingly,  although  the  decree,  as  stated  in  tiie  report 
from  the  Register's  book,  does  not  show  that  this  point  was  decided  (II). 

(a)  Crawys  v.  Colman,  9  Ves.  319 ;  see  Mannde,  19  Ves.  4'i4. 

Ray  t.  Adami,  3  Myl.  &  Kee.  Sd7.  (d)  See  16  Ves.  31. 

(4)  3  Ves.  &  B.  198.  (e)  3  Mer.  689. 
(c)  Cole  r.  Wade,  16  Ves.  27  ;  Walter  v. 


(I)  As  to  the  claim  of  the  representatives  of  a  poor  relation,  where  the  gift  is  in  the 
nature  of  a  charity,  see  Mahon  v.  Sayag?,  1  Scho.  k  Let  111. 

(II)  And  see  Hands  v.  Hands,  1  Term  Rep. 437,  n.,  which  is  not  an  authority,  if  correctiy 
stated ;  see  3  Bro.  C.  C.  69.  The  decree  was  of  course  to  secure  the  fund ;  but  the 
question,  who  was  entitled  in  defiinlt  of  appointment,  could  not  be  decided  until  the  widow's 
death. 
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No  judgment  is  given>  and  the  case  is  erroneously  reported^  as  we 
have  seen^  upon  another  point. 

22.  Whilst  the  power  exists  there  seems  no  sound  distinclion  be- 
tween the  cases.  The  period  of  vesting  seems  to  depend  rather 
upon  the  cesser  of  the  power  by  the  death  of  the  donee  without 
exercising  it,  than  upon  the  right  of  the  donee  to  make  a  selection 
amongst  the  relations ;  for  where  the  power  is*  to  select,  yet  the  gift 
is  not  by  implication  to  those  whom  he  might  have  selected,  but  to  a 
more  confined  class,  and  this  class  might  be  held  to  take,  subject  to 
be  defeated  by  the  power,  but  that  is  properly  concluded  by  the 
authorities.  So  where  the  power  is  simply  to  distribute,  yet  the 
death  of  an  object  in  the  lifetime  of  the  donee  would  enable  the 
donee  to  appoint  to  the  surviving  objects ;  so  that  the  donee  here 
may  appoint  to  a  more  confined  class  than  would  take  in  default  of 
appointment. 

23.  After  these  observations  were  written,  the  Register's  book  and 
minute  book  were  searched  forme,  which  were  found  to  agree  with  each 
other,  but  not  to  agree  with  the  statement  in  the  report.  It  appears 
by  tiie  decree  that  tiie  whole  fund  was  given  to  the  personal  repre- 
sentatives of  John  Childe,  the  next  of  kin  of  tiie  testator  living  at 
the  widow's  death.  The  testator's  next  of  kin,  therefore,  who  were 
living  at  his  death,  but  who  died  in  the  widow's  lifetime,  were  ex- 
cluded; and  Sir  W.  Grant's  decree  confirms  the  rule  instead  of 
breaking  in  upon  it  (/).  There  appears,  tiierefore,  in  this  respect  to 
be  no  distinction  between  a  power  of  selection  and  a  power  of  distri- 
bution. 

(/)  Appendix. 


CHAPTER   XVI. 

OF  A  POWER  TO  APPOINT  TO  CHILDKEN. 


SECTION  I. 

OP   THE   OBJECTS   WnO  ARE   WITHIN   THE   POWER. 


2.  Grandchildren  not  included* 
7.  BrudeneU  v.  Etwee, 
10.  Where  a  contingent  gift  over  to  grand' 

children  does  not  t^ect  the  previous 

gift  to  a  child. 


16.  Power  to  advance  on  marriage  for  the 

benefit  of  the  children,  authorizes  a 
strict  settlement, 

17.  No  appointment  authorized  to  executor 
of  a  deceased  child. 


li.  Ambiguous  j)owei*  confined  to  childrun,       IS.'i  Bu*  with  the  chiUPs  privity  a  strict 
15.  Power  extending  to  grandchildren,         1  20./  settlement  is  valid^ 
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21.  Although  the  power  is  not  referred  to. 
23.  Softrst  an  appointment,  and  then  a 

settlement  by  agreement. 
84.  Sneh  a  settlement  is  voluntary.  ' 
24.'\Settlement  must   be  the  act  qf  the 
27.J   child. 
28.  A  child  in  yeotre  m  mere  is  a  child  limng. 

31.  Where  children  qf  a  second  marriage 

not  entitled. 

32.  Where  confined  to  children  living  at 

donee^s  death. 
34.  Where  issne  means  children. 


35.  Norman  y.  Norman. 

36.  How  a  power  to  appoint  to  heirs  of 

the  body  may  be  executed. 
30.  Jesson  y.  Wright,  with  observations: 
40.  A  younger  child  becoming  eldest 'loses 

his  right. 
42.  Where  the  eldest  Mid  is  considered  as 

a  younger  one. 
44.  Change  of  character  must  be  brfore 

portions  paid. 
46.  Power  to  appoint  te  nqphews  does  not 

include  great'-nephews. 


1.  It  is  upon  the  power  of  which  I  am  now  to  treat  that  by  far 
the  greater  proportion  of  cases  arises.  As  we  have  ahready  dis- 
cussed, perhaps  sufficiently,  the  general  doctrine  in  regard  to  the 
estates  which  may  be  created  under  powers,  I  shall  here  only  con- 
sider, 1st,  To  whom  an  appointment  may  be  made  under  a  power  to 
appoint  to  children.  And  2dly,  In  what  manner  the  fund  may  be 
settled  upon  them,  merely  premising  that  an  indefinite  power  in 
words  may,  upon  the  whole  instrument  taken  together,  be  confined 
to  children  (a).  And  lastly,  I  shall  consider  the  construction  of  a 
ix)wer  to  raise  portions  for  children. 

2.  First  then.  It  is  now  established  that  a  power  to  appoint  to 
children  will  not  authorize  an  appointment  to  grand-children  (&). 

3.  In  the  case  of  Doe  on  the  demise  of  the  Duke  of  Devonshire  v. 
I/ord  George  Cavendish,  a  contrary  opinion  was  in  effect  delivered, 
although  it  was  pronounced  on  the  particular  circumstances  of  the 
case.  The  case  was  shortly  this :  Lady  Burlington  devised  freehold 
estates  to  the  use  of  the  Duke  of  Devonshire  for  life,  remainder  to 
trustees  to  preserve,  remainder  "  to  the  use  of  such  of  his  child  or 
children  by  his  late  wife,  for  such  estate  and  estates,  and  in  such 
shares  and  proportions,  and  under  and  subject  to  such  powers, 
provisoes,  conditions,  restrictions  or  limitations  as  he  should  ap- 
point ;**  and  in  default  of  appointment,  to  all  the  child  or  children 
of  the  Duke  by  his  wife,  as  tenants  in  common  in  tail,  with 
cross-remainders  between  them  in  tail,  with  remainder  to  the  Duke 
in  fee*  He  exercised  the  power  by  limiting  the  estate  to  his 
two  younger  sons  for  life,  with  remainder  to  their  issue  in  strict 
settlement,  with  a  power  to  make  jointures,  &c.  In  the  view  that 
was  taken  of  the  case  it  was  not  necessary  to  decide  the  point,  but 
the  Court  gave  an  extra-judicial  opinioji  upon  it(c).     They  said 


(a)  Brifltow  o.  Warde,  yide  supra,  p.  430. 

(b)  A  lezander  v.  A  lexander,  2  Ve8.jim.640  j 
BriBtow  V.  Warde,  2  Ve8.JoD.  336 ;  Whistler 
V.Webster,  ib.  367  ;  Smith  v.  Lord  Camelford, 
ib.  096 ;  Crompe  v.  Barrow,  4  Ves.  6S1  ; 
Adams  v.  Adams,  Cowp.  651 ;  Bnxdenell  v. 
Elwes,  1  East,  442 ;  7  Ves.  3S2 ;  Butcher  v 


Bntcher,  9  Ves.  382 ;  Hewitt «.  Lord  Dacre, 
2  Kee.  622 ;  Doe  v.  Welford,  12  AdoL  & 
Ell.  61 ;  Kennerley  v.  Keniierley,  10  Hare, 
160;  Ratcliffe  v.  Hampson,  1  Jur.,  N.  8., 
1 104 ;  Reid  v.  Rdd,  25  Beay.  469. 
(c)  4  Term  Rep.  744,  n. 
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there  were  three  grounds  from  which  they  were  of  opinion  that  this 
was  a  good  execution :  Ist,  From  the  subject  matter  of  the  power ; 
2dly,  From  the  limitations  oyer  for  want  of  appointment;  Zdlj, 
From  the  words  in  which  the  power  was  created.  Ist^  This  was 
not  money,  nor  to  be  turned  into  money,  nor  portions.  It  was  a 
limitation  of  a  family  estate,  how  it  should  go  after  her  death.  She 
considered  how  it  should  go,  being  determined  that  it  should  go 
amongst  grandchildren.  Suppose  she  had  only  said,  at  the  time  of 
making  her  will,  that  she  meant  it  to  go  to  the  grandchildren,  it 
must  have  been  inquired,  whether  absolutely,  or  in  strict  settle- 
ment ;  if  so,  her  answer  must  haye  been,  '^  in  strict  settlement." 
There  are  two  kinds  of  settlement,  one  by  which  the  issue  of  the 
person  to  whom  the  first  limitation  is  made  shall  certainly  take,  by. 
giying  the  first  taker  only  an  estate  for  life,  the  other  by  creating 
an  estate  tail  in  the  first  instance.  But  then  there  is  a  trick  in  law, 
by  which,  when  the  issue  arriye  at  twenty-one,  the  entail  may  be 
barred.  If  this  had  been  represented  to  Lady  Burlington,  her 
answer  would  haye  been,  that  she  was  sorry  for  it,  as  it  might  be  a 
mean  of  defeating  her  purpose ;  but  then  it  would  be  answered  to 
that  again,  that  there  was  a  trick  against  that,  to  make  a  strict 
settlement.  That  was  meant ;  but  to  guard  against  all  eyents,  she 
said,  ^^  I  will  put  the  father  in  my  place,  and  giye  him  authority,  if 
he  choose  to  execute  it."  If  the  words  "  in  strict]  settlement"  had 
been  used,  nobody  could  haye  doubted  her  meaning.  Now  all  the 
words  in  the  language,  except  those,  are  used  to  carry  this  power  as 
far  as  possible,  and  to  show  that  she  meant  an  appointment  in  strict 
settlement  Whateyer  he  might  do  with  his  own  estate  he  might  do 
with  this ;  that  was  her  intention,  only  that  the  children  were  the 
objects.  What  is  the  use  of  powers?  It  implies  a  strict  settlement, 
with  power  to'  make  jointures,  leases,  and  raise  portions. 

4.  Upon  tlie  foregoing  decision  it  need  simply  be  remarked,  that, 
as  to  the  firsf  ground,  it  can  at  most  only  go  in  aid  of  the  construc- 
tion upon  the  words  of  the  power  itself;  that  the  second  ground 
bears  against  the  construction  of  the  Court,  as  the  estate  was,  in 
default  of  appointment,  giyen  amongst  the  children  in  tail,  Bor  that 
they  might  acquire  the  fee,  and  their  issue  could  only  take  through 
them,  and  not  as  purchasers ;  and  that  in  regard  to  the  third  groimd, 
the  objects  were  the  child  or  children,  and  the  general  words  are 
merely  those  which  are  usually  inserted  by  conyeyancers,  with  a 
yiew  to  the  interests  to  be  giyen  to  the  objects  designated,  and  not 
with  an  intent  to  extend  the  power  by  implication  to  objects  not 
named  in  it,  nor  will  the  words  bear  a  contrary  construction,  con- 
sistently with  the  decided  cases  (rf). 

(d)  See  this  case  more  fully  observed  npon  in  Powell's  note  to  Fearne's  Ex.  Dev. 
p.  d49. 
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5.  The  same  point  arose  in  Griffith  v.  Harrison  (e).  By  one 
codicil  an  estate,  part  freehold  and  part  copyhold,  was  given  to  his 
wife  for  life,  and  after  her  decease,  "  to  such  child  or  children  of  him, 
the  devisor,  as  she  should  judge  most  proper  to  bequeath  the  same 
to."  By  a  later  codicil  he  gave  the  estate  to  his  wife  for  life,  and 
empowered  her  to  devise  the  same  to  any  one  or  more  of  his  child  or 
children,  in  such  manner,  share,  and  proportion  as  she  should  appoint, 
but  so  as  the  said  estate  should  not  be  divided,  but  transmitted  whole 
and  entire  to  his  heirs.  And  he  gave  the  reversion  of  an  estate 
adjoining  to  the  other  in  like  manner,  and  declared  that  the  two 
estates  dionld  be  considered  as  one  estate,  and  be  transmitted  entire  to 
«  his  family.  In  default  of  appointment  he  gave  the  estate  to  his  own 
right  heirs.  The  widow  appointed  the  estate  to  her  eldest  son  for 
life,  remainder  to  trustees  to  preserve,  remainder  to  his  children  in 
strict  settlement,  in  the  usual  way,  with  like  limitations  to  her  other 
children  and  their  issue.  The  Court  of  King's  Bench  were  equally 
di^ded  in  opinion  (y ) :  Lord  Kenyon  and  Mr.  Justice  Grose  were  of 
opinion  that  the  children  were  the  only  objects,  and  that  the  whole 
execulion  of  the  power  must  be  exhausted  upon  them.  The  execu- 
tion which  the  wife  had  attempted  took  in  persons  who  were  not 
children  of  the  testator,  and  affected  to  make  them  purchasers,  and 
was  not  only  not  warranted  by  the  power,  but  might  give  a  descen- 
dible quality  to  the  estate  to  persons  out  of  the  testator's  views,  viz. 
to  the  heirs  ex  parte  matema  of  the  children  of  the  sons,  and  ex 
parte  patema  of  the  children  of  the  daughters.  But  they  thought  that 
in  favour  of  the  general  intention,  the  children  might  be  held  to 
take  estates-tail. 

On  the  other  hand,  Ashurst  and  Buller  (who  were  Judges  of  B.  R. 
when  the  Duke  of  Devon's  case  was  decided)  certified  that  the  first 
son  took  for  life  only.  They  pre&ced  their  opinion  with  a  declarar- 
tion  that  the  intention  of  the  person  creating  the  power  is  to  be  the 
guide  in  the  construction  of  it,  and  that  a  settlement  upon  a  child 
for  life,  with  remainder  to  his  children  in  strict  settlement,  is,  in 
common  parlance,  a  settlement  on  the  child.  They  then  examined 
the  words  of  the  power,  which  they  thought  tantamount  to  a  power 
to  limit  the  estate  ^^  in  strict  settlement ;"  and  they  relied  on  the  Duke 
of  Devonshire's  case,  as  in  point.  But  if  a  strict  settlement  was  not 
authorized  then,  as  the  estate  was  to  be  transmitted  entire,  they 
thought  that  the  only  way  of  making  the  different  parts  of  the  power 
consistent  was  to  consider  the  word  "  heirs "  as  applicable  only  to 
more  remote  descendants  than  the  children,  and  to  confine  the  wife's 
power  of  appointment  to  the  children  during  their  lives  only,  in 
which  case,  after  their  deaths,  the  estate  would  go  entire  to  the  right 
heir  of  the  testator. 

(0  3  Bpo.  C.  C.  310.  (/)  4  Term  Rop.  737. 
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6.  If  the  rule  attempted  to  be  established  in  the  Duke  of  Devon- 
shire's case,  and  by  Ashurst  and  BuUer  in  the  last  case,  were  to 
prevail,  it  would  certainly  amount  to  this,  that  every  power  of  appoint^ 
ment  to  children^  in  which  the  general  words  manner^  share,  pro^ 
portion,  &c.  are  thrown  in,  extends  to  grandchildren.  Now  it  is 
incontrovertibly  settled  that  grandchildren  are  not  objects  within  a 
bare  power  to  appoint  to  children,  and  it  would  be  highly  mischievous 
if  this  broad  rule  were  to  be  cut  down  by  a  minute  inquiry  in  every 
case,  whether  there  are  not  words  in  the  power  tantamount  to  **  strict 
settlement,''  so  as  to  embrace  grandchildren  according  to  the  supposed 
intention. 

7.  But  we  may  fairly  consider  the  principles  upon  which  the 
extra-judicial  opinion  delivered  in  the  Duke  of  Devonshire's  case 
was  founded  as  completely  overruled.  They  received  a  severe  shock 
from  the  certificate  of  Lord  Kenyon  and  Mr.  Justice  Grose  in 
Griffith  and  Harrison.  And  in  a  subsequent  case,  which  it  is 
impossible  to  distinguish  from  the  Duke  of  Devonshire's  case,  the 
Court  of  King's  Bench,  and  afterwards  Lord  Eldon,  held  that  the 
power  did  not  authorize  a  limitation  to  grandchildren,  notwithstand- 
ing that  tiie  usual  words  **  in  such  parts  or  proportions,  and  for  such 
estate  and  estates,  and  with,  and  under  such  charges,  provisions, 
conditions,  and  limitations,"  were  inserted  in  the  power  (^).  In  a 
case  which  arose  after  Lord  Kenyon's  death,  Mr.  Justice  Lawrence 
observed,  tiiat  the  Duke  of  Devonshire's  case  was  one  that  would 
not  rule  any  otiier,  at  leacft  not  exactiy  similar.  That  he  had  heard 
Lord  Kenyon  express  that  opinion  of  it  (A);  and  neitiier  Lord 
Thurlow  (i)  nor  Lord  AJvanley  appears  to  have  considered  the  case 
as  of  much  authority  (A). 

8.  If  the  case  of  Brudenell  v.  Elwes  is  to  be  treated  as  a  binding 
autiiority,  a  power,  in  the  precise  words  of  that  in  the  Duke  of 
Devonshire's  case,  must  now  be  held  to  extend  to  children  only.  It 
would  be  idle  to  attempt  to  distinguish  the  cases :  the  powers  are 
nearly  word  for  word  the  same : 

Duke  of  Devonshire's  case.  Brudenell  v.  Elwes, 

"  To  the  use  of  such  his  child  or  "  To  the  use  of  all  or  any  the  child 

children  by  Charlotte   Lady   Caven-  or  children  of  the  body  of  J.  C.  on 

dish,  his  late  wife,  for  such  estate  and  the  body  of  Loui$a  his  wife  lawfully 

estates,  and  ia  such  shares  and  pro-  begotten  and  to  be  begotten,  in  such 

portions,  and  under  and  subject  to  parts  or  proportions,  and  for    such 

such    powers,    provisoes,   conditions,  estate  and  estates,  and  with  and  under 

restrictions,  or  limitations  as  he  shall,  such  charges,  provisions,  conditions, 

by  deed,  &c.  nominate,  direct,  limit,  and  limitations,  as  they  should,  by  any 

or  appoint."  deed,  &c.  direct,  limit  or  appoint." 

{g)  Brudenell  v.  Elwes,  1  Bast,  442;  7  (t)  Lowion  o.  lowson,  2  Bro.  C.  C.26, 

Vus.  382.  cited ;  and  8ce  ibid.  29. 

(A)  Sec  2  Eubt,  381,  n.  .  (fc)  See  4  Ves.  084. 
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9.  The  Duke  of  Devon's  case  was  a  settlement  upon  the  children  by 
a  late  wife,  and  although  the  settlement  in  BrudeneU  t;.  Elwes  was 
in  pursuance  of  articles  before  the  marriage,  yet  it  was  not  executed 
until  ctfter  all  the  children  were  bom.  In  both  cases,  consequentlj, 
at  law  grandchildren  were  capable  of  taking  in  remainder  after  the 
children  as  purchasers,  if  the  power  authorized  an  appointment  to 
them.  Upon  this  point,  therefore,  there  is  no  distinction  between 
the  cases,  and  BrudeneU  v,  Elwes  was  decided  upon  the  general  rule. 

10.  Where  a  power  to  appoint  to  children  was  exercised  in  favour 
of  the  children  in  fee  over  different  portions  of  the  estate,  with  a 
declaration  that  the  marriage  of  the  children  should  be  with  the  privily 
of  the  trustees ;  and  in  case  the  son  should  many  without  such  con- 
sent before  he  attained  twentj-fiye,  then  he  should  be  entitled  for 
life  only,  and  to  the  issue  of  his  body  lawfully  begotten,  in  such 
shares  and  proportions  as  he  should  by  will  or  deed  director  appoint ; 
the  Judges  of  the  King's  Bench  held,  that  the  appointment  to  the 
son  in  fee  remained  unaffected  by  his  marriage  before  twenty-^ve 
without  the  privity  of  the  trustees  (/).  The  power  was  confined  to 
children,  and  could  not  be  extended  to  grandchildren,  and  the  proviso 
moreover  would  have  infringed  the  law  against  perpetuity,  if  the 
unborn  son  had  been  made  tenant  for  life,  with  remainder  to  his 
issue,  as  purchasers. 

11.  So  where  (m)  under  a  power  to  appoint  to  children  the  father 
appointed  to  them  absolutely,  and  then  declared  that  the  share  of 
each  of  his  daughters  in  the  fond  appointed  was  so  appointed,  and  he 
thereby  a»far  as  he  lawfully  or  equitably  Might  or  could,  ordered  and 
appointed  that  the  same  should  be  held  by  his  trustees,  upon  the  trvsts 
declared  of  the  share  of  each  daughter  in  his  residuary  personal  estate; 
and  those  trusts  w'ere  for  the  daughter's  separate  inalienable  use  for 
life,  and  after  her  decease  for  her  children,  as  she  should  appoint, 
and  in  default  of  appointment  to  them  equally,  and  in  default  of 
such  children  as  the  daughter  should  appoint,  and  in  default  of  such 
appointment  to  her  next  of  kin :  the  Master  of  the  KoUs,  as  we  have 
seen,  held  that  the  words  of  appointment  were  sufficient  to  vest  the 
shares  absolutely  in  the  daughters ;  that  the  attempt  to  restrict  their 
interest  by  limitations  to  their  issue  being  inoperative,  did  not  cut 
down  the  absolute  appointment,  but  that  it  was  competent  to  the 
donee  of  the  power  to  limit  the  interests  which  he  appointed  to  his 
daughters  to  their  separate  use,  and  to  restrain  them  from  anticipa- 
tion or  alienation ;  and  he  held  that  there  was  no  case  of  election  ; 
but  this  class  of  cases  has  already  been  fully  considered  {n), 

12.  In  the  case  of  Mallison  v.  Andrews,  a  power  was  given  to  a 

(0  Busby  V.  Salter,  27  Not.  17S8;  2      301;  Stephens  v.  Gadsden,  20  Beay.  463. 
Prest.  Abstr.164.  (n)  But  as  to  this  poiat,  vido    supra 

(m)  Carver  v,  Bowles,  2  Russ.  &  Myl.      p.  168. 
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woman  to  dispose  by  deed  or  will  of  1^300  /.,  to  such  of  her  children, 
in  such  manner  and  form,  and  to  such  uses  and  purposes,  as  she  should 
appoint  She  gave  a  part  to  one  child  for  life,  and  after  her  decease 
the  principal  to  be  divided  among  her  children.  And  under  the  very 
full  words  of  this  power  the  appointment,  it  is  said,  -was  held  to  be 
well  made  (o)  (I). 

13.  But,  even  full  as  these  words  were,  yet,  unless  the  words  "and 
to  such  uses  and  purposes,"  were  considered  as  {in  independent  clause, 
authorizing  an  appointment  even  to  strangers,  which  perhaps  can 
hardly  be  contended,  the  case,  it  should  seem,  cannot  stand  con- 
sistently with  the  later  determinations.  Accordingly,  in  a  late 
case  (p),  where  the  gift  was  to  such  of  the  testator's  nephews  and 
nieces  and  grandnephews  and  nieces  in  such  parts,  shares,  and  pro- 
portions, and  subject  to  such  trusts,  intents,  and  purposes  as  the 
wife  should  appoint,  an  appointment  to  the  children  of  a  grand- 
niece  after  a  life  interest  to  her  was  held  void. 

14.  Where  a  woman  upon  her  marriage  settled  some  personal 
property  so  as,  in  the  view  of  the  Court,  to  give  her  a  general  power 
of  appointment  over  it,  and  settled  her  real  estate  to  the  use  of  her 
child  or  children  by  her  intended  husband,  or  Qther  person  or 
persons,  and  for  such  estates,  &c.  as  she,  notwithstanding  her  in- 
tended coverture,  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  to  her  children  by  her  intended  husband  in  fee,  and  in 
default  of  issue  of  the  marriage  to  her  right  heirs,  it  was  held  that 
in  the  second  power  the  words,  "  or  other  person,  or  persons"  meant 
any  other  husband  she  should  marry,  and  that  therefore  the  power 
was  confined  to  children  (^),  for  the  contrary  construction  would,  in 
effect,  reject  the  words  "  child  or  children."  The  clause  was  read  as 
if  the  preposition  "  by,"  had  been  inserted  before  the  words  "  other 
person  or  persons." 

15.  But  a  devise  to  the  testator's  son  for  life  with  remainder  to  the 
use  of  all  or  such  of  his  children,  whether  bom  in  the  testator's 
lifetime  or  after  his  decease,  and  their,  his,  or  her  heirs,  for  such 

(o)  2  Bro.  C.  C.  26,  n.  -,  Chan.  Hil.  1782.  (q)  Doe  v.  Nail,  6  Ezcheq.  Bep.  102. 

(jf)  Waring  r.  Lee,  8  Beay.  247. 


(I)  Most  of  the  caaea  in  the  notes  to  Brown  are  inacenrately  reported.  This  case  is 
introduced  as  a  note  of  a  case  cited  in  the  argument  of  Robinson  v.  Hardcastle ;  but  it  Is 
evident  that  the  case  intended  to  be  cited  was  Maddison  o.  Andrew,  in  1  Yes.  57 ;  and 
there  appears  to  be  reason  to  suspect,  from  the  striking  similarity  of  the  names,  that  the 
case  of  Malllson  v,  Andrews  is  merely  an  inaccurate  statement  of  the  former,  or  that 
that  case  has  been  confounded  with  some  other.  I  could  not  discover  the  case  referred 
to  by  Brown  in  the  Register's  book.  There  is  a  case  in  1782,  Mallison  o.  Nesbitt, 
but  that  turned  upon  a  very  different  question,  Reg.  Lib.  B.  1781,  fol.  988.  There  is 
also  a  case  of  Mallison  v.  Robinson,  ArehdaUf  and  others,  which  was  a  petition  by  a 
tenant  for  life  under  a  will,  and  the  question  could  not  arise  in  that  case,  Reg.  Lib.  B. 
1782,  foL  66. 
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estate  or  estates,  in  such  proportion  and  in  such  manner  as  the  son 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  to  the 
use  of  aU  his  children  as  tenants  in  common  in  tail,  with  cross  re- 
mainders in  tail  (under  apt  words  of  limitation),  an  appointment 
including  a  grandchild  was  supported.  The  words  their,  his,  or  her 
heirs  were  read  as  designatio  personarum.  If  heirs  were  used  as  a 
limitation  of  the  estate  which  the  children  were  to  take,  it  would  be 
inconsistent  to  say  "  for  such  estates,"  for  in  that  case  the  donee  of 
the  power  would  only  have  to  fix  the  parts  or  shares  which  the 
objects  were  to  take  (r). 

16.  In  Alexander  v.  Alexander,  after  giving  a  power  of  appoint* 
ment  in  favour  of  his  children  to  his  wife,  the  testator  directed  that 
if  she  should  think  fit  to  apply  in  her  lifetime  any  part  of  the  fund 
for  their  better  advancement,  in  marriage  or  otherwise,  in  the  world, 
then  the  trustees  should  pay  such  part  of  it,  far  the  ben^  of  such 
children^  as  his  wife  should  appoint  Sir  Thomas  Clarke  thought 
that  this  power  would  have  enabled  the  mother,  for  better  advance- 
ment in  marriage,  to  make  a  strict  settlement  {s), 

17.  Where  a  child  dies  without  any  appointment  having  been 
made  to  him,  no  part  can  be  appointed  to  his  executor  or  adminis- 
trator (^);  and  indeed,  as  we  have  seen,  an  appointment  may  be 
made  to  the  surviving  children  or  child ;  so  as  to  exclude  the  repre- 
sentatives of  the  deceased  child  from  taking  any  share  under  a 

a>  '^^  gift  ID  default  of  appointment  (u).  • 

rw*«^^^^  ^^    jg^  B^^  jj.  £g  settled,  that  in  equity  a  valid  appointment  may  be 

'  ^y**A*i  &^    °**^®  ^  persons  not  objects  of  the  power,  with  the  approbation  of 

^^  I'^^/^Jnjf^^  ^^  object  of  the  power.     Therefore,  if  upon  the  marriage  of  a 

^^i^X  /^u^  <^ld,  the  parent,  by  the  marriage  settlement,  under  a  power  to 

^^mA  *^'*^^^^^  appoint  to  children,  appoint  to  the  issue  of  the  marriage,  the  ap- 

Ir'ji^  pointment  would  be  supported  in  equity,  not  as  a  good  appointment 

y  to  the  issue  of  the  mamage,  but  as  an  appointment  to  the  child 

?V  ^y^       himself  and  a  settlement  of  it  by  him{x)\  nor  is  it  essential  that 

7  j^     8uch  a  settlement  should  be  made  upon  marriage,     ^e  principle  is, 

^4*/^yr  ^^^  Ijjg  a^^  operates  first  as  an  appointment;  and  secondly,  as  a 

A  ^^  settlement  by  the  appointee.     Therefore  an   appointment  of  per- 

/^C0^  ^^'i*;^  sonatty  to  the  children  of  a  married  daughter,  who  is  herself  the 

^t^f^^f^   object  of  the  power,  is  valid  if  made  with  the  concurrence  of  the 

^/^^^V^^     (r)  Fow]er  r.  Cohen,  2  Jar.,  N.S.,  316.  (a?)  RouUedge*.  Doiril, 2  Ves.  jon. 357 ; 

?r>     A^JJ^^im     ^^  ^  ^^'  ^^'  ^  ^^'^"^  ^'^  ^^"*®'  *'''      ^"'f*'**"®  ^'  Blackmore,  Ambl.  280;  Wert 
^4^,'-- Aj^H^^^  JuBtice  Bullep  appears  to  have  overlooked      ».  Burney,  1  Rasa.  &  Myl.  431 ;  Thompson 

l^tCda  ^  '^f^^'"^  •  tli»8  power;  see  2  Term  Rep.  253.  r.  Simpson,  1  Dro.  &  War.  459;  Goldsmid  v. 

(*)  Maddison  c.  Andrew,  1  Ves.  67 ;  see  Goldsmid,   2  Hare,  187;    supra,  p.  156; 

Martin  v.  Swannell,  2  Bcav.  249.  Ck>noUy  v.  M'Dermott,  Beat  601,  reversed, 

(tt)  Boyle  ».  The  Bishop  of  Peterborough,  D.  P.  Wright  r.  Goff,  22  Beav.  207 ;  Irwin 

1  Ves.  jun.  299 ;  see  1  Ves.  and  Bea.  91.  ».  Irwin,  10  Ir.  Ch.  Rep.  29. 
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husband  (y),  for  a  husband  can  dispose  of  such  property  of  his  wife 
in  expectancy  against  every  one  but  the  wife  surviving  (I). 

1 9.  So  an  appointment  after  the  marriage  of  a  daughter,  the  sole 
surviving  object  of  the  power,  at  the  request  and  with  the  concur- 
rence of  the  daughter  and  her  husband,  to  the  separate  use  of  the 
daughter  for  life,  and  after  her  decease  for  her  children,  was  held  to 
be  valid  (r).  An  appointment  by  the  same  instrument,  with  the  like 
covenant,  of  a  part  of  the  fund  to  a  stranger,  was  also  supported, 
as  the  deed,  it  was  said,  could  not  be  good  in  part  and  bad  in 
part;  but  this  point  seems  to  have  called  for  further  inqtdry  and 
consideration. 

20.  And  upon  this  principle  an  appointment,  under  a  power  to 
appoint  to  children,  upon  the  marriage  of  a  minor  daughter  of  a 
portion  after  the  father's  death  to  trustees  for  the  intended  husband 
for  life,  then  to  the  minor  for  life,  and  then  for  the  issue  of  the 
marriage,  was  supported,  although  the  daughter  was  a  minor,  and 
the  fund  was  reversionary ;  it  was  treated  as  an  appointment  to  the 
daughter,  and  a  settlement  by  the  intended  husband  (a). 

21.  And  a  settlement  on  a  child  and  her  husband,  and  their  issue, 
in  strict  settlement,  was  supported  in  equity,  as  the  child  was  an 
assenting  party  to  the  settlement,  although  the  power  was  confined 
to  children ;  and  so  far  from  the  power  being  referred  to,  the  donee 
(who  was  the  original  settlor)  recited  that  he  was  seised  in  fee,  and 
conveyed  as  owner,  and  there  was  no  evidence  that  the  child  was 
aware  of  the  existence  of  the  power.  This  is  the  case  of  Wade  v. 
Paget,  and,  strong  as  the  circumstances  are,  the  decision,  in  the 
absence  of  fraud,  appears  to  be  right  (6).  But  if  the  father  and  son 
intend  only  to  act  upon  their  estates  in  default  of  appointment,  and 
the  transaction  would  be  a  fraud  on  the  power  if  executed,  an 
appointment  cannot  be  implied  (c). 

22.  The  mere  circumstance  of  the  child  being  made  a  party  to  the 
deed,  and  not  executing  or  assenting  to  it,  will  not  be  sufficient  (cf ). 

23.  An  appointment  &xst  to  the  child,  and  then  a  settlement  by 
the  child,  in  consequence  of  an  agreement  with  the  father  before  the 
appointmenty  upon  himself  (the  child)  and  his  children  (not  objects 
of  the  power),  with  provisions,  by  way  of  annuity,  for  other  objects 
of  the  power,  have  been  held  valid  (e).     There  was  a  provision  also 

(y)  White  v.  St.  Barbe,  1  Vcs.  Sl  Bea.  {b)  1  Bro.  C.  C.d64. 

390 ;  In  re  Gosset,  19  Bea.  529.  (c)  Thompson  v.  Simpson,  2  Jo.  &  Lat. 

(z)  Wright  9.   Goff,  22  Bctiv.   207,    25  110. 
L.  J.,  N.  S.,  803.  (d)  Brndenell   v,   Elwes,    7  Ves.   382 ; 

(a)  Fitzroy   v.  Duke  of  Richmond,  27  Tucker  v.  Sanger,  M*Clell.  424. 
Beav.  100.  (e)  Tucker  o.  Tucker,  13  Price,  607. 

(I)  See  Ilanbary  v.  Tyrell,  21  Beav.  322,  where,  after  a  84  ttlement  by  a  child  on  hcrsoU' 
and  her  children  of  a  portion  appointed  to  her,  a  further  inaccurate  appointment  was 
made  to  her  and  her  children,  and  the  latter  words  were  rejected. 


♦  . 
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for  costs.  It  was  insisted  that  the  settlement  was  a  fraud  upon  the 
power.  But  Alexander,  C.  B.,  held  otherwise.  The  former  cases, 
he  thought,  were  infinitely  stronger  than  the  present,  being  cases  of 
appointment  under  a  power,  made  on  contract  before  execution,  to 
persons  not  objects  of  the  power,  [treating  them  as  operating]  through 
and  by  means  of  appointing  to  persons  who  were ;  in  both  which 
cases  the  powers  were  held  to  be  well  executed,  because  it  was  con- 
sidered that  those  appointments  might  haye  been  made  in  the  manner 
in  which  this  very  appointment  was  made.  He  observed  that  it  was 
ingeniously  argued  that  in  this  case  the  other  objects  of  the  power 
having  had  annuities  given  to  them  by  the  appointor,  to  be  paid  by 
the  appointee,  had  an  interest  in  the  estate  appointed,  which  might 
be  defeated  by  the  incumbrances  with  which  the  appointee  might 
charge  the  estate  in  the  short  interval  during  which  he  was  seised 
of  the  fee  by  the  effect  of  the  conveyances  making  the  appointr 
ment ;  but  the  answer  to  that  was,  that  the  appointor  might  have 
given  the  whole  fee  absolutely  to  the  appointee,  without  taking  the 
least  notice  of  the  other  objects  of  the  power,  and  he  considered  the 
annuities  as  part  of  the  appointment. 

24.  In  a  subsequent  case,  upon  the  validity  of  the  settlement 
made  after  the  appointment  as  against  creditors  (/),  the  learned  Judge 
said  he  had  reconsidered  the  principles  on  which  he  proceeded  in  the 
former  case,  and  he  saw  no  reason  to  depart  from  them.  It  appeared 
to  him  the  line  he  took  was  the  necessary  result  of  what  had  been 
done  in  the  former  cases.  In  all  those  cases  interests  were  given  in 
form  by  the  donee  of  the  power  to  grandchildren,  who  were  not 
objects  of  the  power,  because  the  person  who  was  the  proper  object 
of  the  power,  and  to  whom  the  whole  might  have  been  appointed, 
was  a  party  to  the  deed  and  concurred  in  the  gift  It  appeared  to 
him  that  in  those  cases  such  persons  as  were  not  proper  objects  of 
the  power  must  have  been  considered  as  taking  by  and  from  the 
person  who  was  the  proper  object  of  the  power.  He  could  view 
the  settlement,  therefore,  as  a  voluntary  settlement  only  so  far  as  it 
gave  interests  to  his  own  children.  It  was  not  contended  that  the 
small  provisions  by  the  settlement  for  the  other  objects  of  the  power 
were  invalid. 

25.  This  decision  proves  that  the  settlement  is  the  act  of  the 
object  of  the  power,  not  made  upon  a  contract  with  the  donee  of  the 
power,  but  voluntarily  proceeding  from  himself,  and  cannot  be  sus- 
tained as  a  settlement  for  valuable  consideration,  except  so  far  as  the 
persons  claiming  under  it  can  establish  a  sufficient  consideration  for 
it,  to  protect  it  against  either  creditors  or  purchasers.  There  was  more 
difficulty  in  Tucker  v.  Tucker  than  in  the  early  cases  upon  this 

(/)  Catten  v.  Saoger,  2  Yo.  &  Jerv.459. 
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point.  For  where  the  settlement  is  considered  as  made  by  the 
direction  of  the  object  of  the  power,  it  is  virtually  his  sole  act;  but 
where,  as  in  Tucker  v.  Tucker,  it  is  made  by  the  object  of  the 
power  in  pursuance  of  a  contract  with  the  donee  of  the  power,  the 
case  presents  some  difficulty. 

26.  Tucker  v.  Tucker  has  not  been  treated  as  altering  the  rule  ;  ^  *^.  /^ 
and  therefore  where  an  appointment  was  made  to  two  of  several  ^'ViTj^A^^X^ 
objects  of  the  power,  and  by  a  later  deed  they  recited  that,  at  the  ^L^/J^^iSi' 
time,  the  appointment  was  made,  it  was  understood  that  they  should  ^^  ^ 


consider  themselves  possessed  of  the  property  as  trustees,  and  then/^^u^^iX^^«<^^ 
settled  the  same  upon  themselves  and  others,  some  of  whom  were  ^^J&jh»  j^f  ^i^^^\ 
not  objects  of  the  power,  the  appointment  was  held  to  be  void (^).    4^)u.*€*'*^* •^ ^ 

27.  And  in  a  later  case  (A),  where  there  were  two  daughters,  and  ^-^^^  ^  thA^^ 
the  mother  had  a  power  of  appointment  in  favour  of  the  children,  ' 
over  the  fund  which,  in  default  of  appointment,  was  settled  on  them, 
the  mother  appointed  nearly  the  whole  of  the  fund  to  the  unmarried 
daughter ;  and  the  latter,  by  a  deed  dated  the  next  day,  assigned 
nearly  half  of  the  fund  appointed  to.  trustees  for  the  separate  use 
of  the  loarried  sister,  and  for  her  children  after  her  death.  The 
married  daughter  was  not  aware  of  this  settlement  until  some  years 
afterwards,  and  the  original  appointment  was  executed  with  an 
understanding  that  the  unmarried  daughter  should  make  the  settle- 
ment, but  without  any  express  agreement  to  that  effect  The  ap- 
pointment and  settlement  were  declared  by  Knight  Bruce,  V.  C,  to 
be  void,  and  the  two  daughters  took  the  fund  equally  (A). 

28.  The  provisions  in  favour  of  other  objects  of  the  power  in 
pursuance  of  the  contract  with  the  appointor,  would  of  course  be 
sustained  against  all  claiming  under  the  settlor,  because  they  are 
considered  as  having  been  appointed  by  the  donee  of  the  power 
himself. 


29.  Hitherto  we  have  seen  that  children  only  are  objects  of  the 
usual  power;  but  it  still  remains  to  inquire  what  children  come 
within  the  scope  of  the  power. 

30.  A  power  to  appoint  to  children  living  at  the  parent's  decease 
includes  a  child  in  ventre  sa  mere  at  that  time(t)»  This  point  has 
been  otherwise  decided  (A) ;  but  the  law  is  now  perfectly  settled  (/). 

31.  In  Coleman  v.  Seymour  (to),  a  man  gave  3,000/.  to  a  married 

iSf)  Birley  v,  Birley,  85  Beay.  299,  27  (Z)  Clarke  v,  Blalta,  2  Bro.  C.  C.  820  ; 

U  Jf  N.  S.,  569.  8.  C.  nam.  Doe  v,  Clarke,  2  H.  Blackst. 

(A)  Salmon  v,  QibbB,  3  Be  Gex  &  Sma.  399 ;   and  see  Tliellusson  v.  Woodford,  4 

343.  Ves.  226 ;  see  also  Hale  v.  Hale,  Free,  Cha. 

(i)  Beale  o.  Beale,  1  P.  Wms.  244.  50. 

(*)  Pierson  v.  Garnet ;  Cooper  v.  Forbes,  (m)  1  Ves.  201) ;  see  Crowe  p.  Ode|I,  } 

2  Bro.  C,  C.  38,  63,  Ball  &  Beatty,  449. 
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daughter  for  the  use  of  her  younger  children^  to  be  distributed 
amongst  them  as  she  should  appoint;  and  Lord  Hardwicke  deter- 
mined^ that  the  gift  did  not  extend  to  her  children  hj  a  second 
marriage ;  and  he  was  of  opinion,  that  it  extended  only  to  children 
living  at  the  making  of  the  will,  or  at  the  farthest  at  the  death  of 
the  testator.  This  question,  however,  seldom  arises  upon  powers, 
because  generally  an  interest  for  life  in  the  fund  is  given  to  the 
parent,  with  remainder  to  his  unborn  children,  as  he  shall  appoint, 
in  which  case  it  is  clear  that  the  power  embraces  all  the  children. 
This  is  the  case  of  every  conmion  marriage  settlement  (n). 

32.  In  a  ca8e(o),  where  a  fund  was  given  to  A  for  life,  and 
at  her  decease  to  divide  it  in  portions  as  she  shall  choose  to  her 
children,  it  was  held  that  the  children  of  A  living  at  her  death  were 
tlie  only  objects  of  the  power,  and  of  the  gift  by  implication  in 
default  of  the  execution  of  the  power. 

33.  And  where  a  power  is  confined  to  such  children  as  shall  be 
living  at  the  time  of  the  death  of  the  donee  of  the  power,  although 
the  power  is  authorized  to  be  executed  by  deed  or  will,  yet  a  child 
to  become  entitled  under  an  appointment  must  by  surviving  the 
donee,  live  to  answer  the  description  of  the  objects  (^)  (I). 

34.  In  a  case  {q)  where  by  marriage  articles  a  fund  was  agreed  to 
be  settled  after  the  deaths  of  the  husband  and  wife,  to  go  to  the  issue 
of  the  marriage^  in  case  there  should  be  any  living  at  the  death  of  the 
survivor  of  the  parents,  as  the  husband  should  appoint;  and  in 
default  of  appointment  then  to  such  issue  equally,  and  if  but  one, 
the  whole  to  go  to  such  only  child ;  and  in  case  there  should  not  be 
any  issue  of  the  marriage  living  at  the  death  of  such  survivor,  then 
the  fund  to  go  as  the  husband  should  appoint; — issue  was  held  to 
mean  children  only,  and  therefore  an  appointment  by  the  father 
under  the  last  power  in  the  articles  was  supported,  as  the  only  child 
of  the  marriage  had  died  in  his  lifetime,  although  such  chUd  had 
left  issue  behind  him. 

35.  In  a  case  in  which  the  testator  devised  his  estate  in  strict 
settlement  on  his  brothers  Thomas  and  Luke  successively,  and  their 
sons  in  tail  male,  and  gave  a  power  to  Luke,  as  soon  as  b*6  estate 
should  be  exonerated  from  incumbrances,  by  deed  to  inciunber  the 
estate  with  any  sum  not  exceeding  8,000  /.,  ^^  as  and  for  a  provision 

(n)  See  Baldwin  v.  Cairer,  Cowp.  309;      431. 
Hoghes  V.  Hughes,  3  Bro.  C.  C.  355.  (p)  Biekfield  v.  Record,  2  Sim.  364. 

(0)  Kennedy  v.  Kingston,  3  Jae.  &  Walk.  (q)  Swift  v.  Swift,  S  Sim.  166. 

(1)  In  Thomas  v.  Tliomas,  14  Sim.  834,  the  power  might  have  been  held  to  be  confined 
to  children  and  issne  living  at  the  death,  by  reading  the  power  thus :  to  such  children  or 
child,  or  the  lawful  issue  of  such,  who  should  or  might  be  living  at  Che  decease  of  the  sor- 
TlYor :  who  would  relate  to  both  the  children  and  their  issue.  The  gift,  in  default  of  ap- 
pointment, proTed  this  to  be  the  intention. 
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for  his  lawful  issue,"  on  the  event  only  that  Thomas  should  have 
issue  male,  whereby  the  possession  of  the  estate. may  not  descend  to 
Luke : — ^Luke,  upon  the  happening  of  the  two  events,  by  deed  in 
exercise  of  the  power  charged  the  estate  "  with  the  sum  of  3,000  /. 
as  a  provision  for  his  lawful  issue."  Lord  Chancellor  Hart 
decided  that  this  was  a  simple  power,  and  that  it  was  a  case  of 
portions  and  not  of  legacy.  There  were  three  classes  of  children, 
1st,  a  daughter  living  at  the  testator's  death,  who  subsequently 
attained  twenty-one ;  2d,  five  children  born  after  tlie  testator^s  death, 
but  before  the  appointment,  of  whom  three  died  infants;  3d,  six 
children  born  after  the  execution  of  the  appointment,  of  whom  two 
died  infants.  All  the  children  but  one  were  born  before  the  eldest 
attained  twenty-one.  The  Court  held  that  all  the  children  Jiving 
were  entitled :  and  that  the  eldest  child  took  a  vested  interest  when 
she  attained  twenty-one  in  an  aliquot  share  of  the  provision ;  that  infants 
were  not  to  take  a  transmissible  interest  before  they  could  want  it, 
but  that  the  shares  of  the*  issue  ought  to  be  considered  as  suspended, 
and  as  vesting  only  from  time  to  time  as  each  attained  the  proper 
age  to  have  occasion  for  a  portion ;  and  that  as  the  several  shares 
vested  seriatim  the  fund  remaining  must  from  time  to  time  be  divided 
amongst  all  the  individuals  then  in  esse  (and  not  theretofore  provided 
for),  as  on  a  new  period  of  distribution.  When  the  eldest  child 
attained  twenty-one  there  were  ten  children  living.  Upon  the  above 
principle,  therefore,  she  was  declared  entitled  to  one-tenth,  and  so  in 
succession  as  to  the  others,  with  ultimate  declarations  in  favour  of 
those  who  attained  twenty-one,  in  case  of  the  death  of  any  under  that 
age.  This  decree,  of  course,  produced  inequality  amongst  the  issue, 
and  might,  after  all,  exclude  some  to  come  in  esse.  It  was  an  attempt 
to  make  a  settlement  not  warranted  by  the  deed  executing  the 
power  (r), 

36.  Where  a  power  is  given  to  a  man  to  appoint  to  the  heirs  of  his 
body,  it  will  not,  we  have  seen,  prevent  him  from  taking  an  estate-tail  if 
the  general  intent  can  be  collected  to  give  him  such  an  estate  (s) ;  but 
still  the  power,  it  is  apprehended,  may  be  exercised  amongst  any  of 
his  issue  within  the  line  of  perpetuity. 

37.  A  devise  of  all  the  testator's  estate  to  his  son  and  his  children 
lawfully  to  be  begotten,  with  full  power  for  him  to  settle  the  same 
or  any  part  thereof,  by  will  or  otherwise,  on  them  or  such  of  them 
as  he  should  think  proper,  and  in  default  of  such  issue,  to  his  son  and 
daughter  equally :  Upon  tliis  devise  Lord  Alvanley  observed,  in 
delivering  the  opinion  of  the  Court,  the  power  given  to  the  son  to 
settle  the  estate  on  such  of  his  children  as  he  should  think  proper 

(r)  Norman  r.  Normafiy  Beat  430.  Bea  Leea  r.  Moaley,  1  You.  it  Coll.  589 ; 

(«)  Doe  V.  Jewoiiy  2  Bligb,  1 ;  Doe  v.      Martin  v.  Swannell,  2  Beav.  249 ;  Roddy  v» 
Goldtmith,  7  Taunt.  20D,  2  Maiiili.5l7;       Fitzgenild,  G  Cia.  8*23* 

U  U  2 
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was  mainly  relied  upon,  and  contended  to  be  inconsistent  with  a 
devise  of  an  estate-tail  to  the  son  himself.  It  was  argued  that  the 
power  would  be  altogether  unnecessary  if  an  estate-tail  were  already 
given,  since  it  would  be  in  the  power  of  the  tenant  in  tail  to  dispose 
of  the  whole  estate  in  such  manner  as  he  should  think  fit  by  cutting 
off  the  entail.  But  it  might  be  observed  that  the  power  had  some 
operation,  since  it  enabled  the  devisee  to  dispose  of  the  estate  to  his 
children  without  going  through  the  forms  of  a  recovery  (t). 

38.  In  Doe  v.  Goldsmith  («),  where  the  devise  was  to  the  son  for 
life,  and  after  his  decease  to  the  heirs  of  his  body  to  be  begotten,  in 
such  shares  and  proportions,  manner  and  form,  as  his  son,  by  will  or 
deed  should  appoint,  and  in  default  of  such  heirs  of  his  body,  then 
immediately  after  his,  the  son's,  decease  to  another  son  in  fee ;  it  was 
held  that  the  first  devisee  took  an  estate-tail.  Gibbs,  C.  J.,  in  de- 
livering judgment,  observed,  that  the  argument  was,  that  the  words 
heirs  of  the  body  could  not  have  their  usual  signification  here,  but 
must  mean  children  of  the  son ;  for  that  when  the  testator  devises  to 
the  heirs  of  the  body  of  the  son,  in  such  shares  as  he  shall  appoint, 
that  is  a  gift  to  persons  who  must  be  in  esse  when  the  son  was  to 
appoint  to  them  ;  that  the  default  of  such  issue  must  therefore  be  a 
default  of  such  persons  who  could  only  be  the  children ;  and  that  the 
testator  by  this  expression  therefore  manifestly  meant  to  refer  to  the 
same  persons  who  were  to  take  as  tenants  in  common  under  the 
appointment,  not  as  the  heirs  of  the  body  of  the  first  taker  in  the 
ordinary  legal  sense.  There  certainly  was  much  obscurity  in  the 
will,  and  if  the  Court  were  compelled  to  conjecture  what  the 
testator  meant,  possibly  they  would  not  wholly  succeed.  Without 
clearing  up  these  difficulties,  the  Court,  upon  the  general  intent,  held 
that  an  estate-tail  passed. 

39.  In  Jesson  v,  Wright  (a:),  the  devise  was  to  A  for  life,  and  after 
his  decease  unto  the  heirs  of  the  body  of  A  issuing,  in  such  shares 
and  proportions  as  he  by  deed  or  will,  &c.  should  appoint,  and  for 
want  of  such  appointment^  to  the  heirs  of  the  body  of  ^  issuing,  share 
and  share  alike,  as  tenants  in  common,  and  if  but  one  child,  the  whole 
to  such  only  child,  and  for  want  of  such  issue,  to  the  testator's  right 
heirs ;  and  A  was  held,  in  the  House  of  Lords,  to  be  tenant  in  tail  (y). 
It  was  argued  in  favour  of  that  construction  that  it  was  impossible 
to  contend  that  William,  under  this  power,  might  not  have  appointed 
an  estate  of  inheritance  to  a  grandson  or  more  remote  issue  bom  in 
his  lifetime.  This,  it  was  said,  the  rule  of  perpetuity  forbad.  It 
might  be  admitted  that  he  could  not  appoint  to  a  child,  with  re- 

{i)  Seale  v.  Barter,  2  Bob.  &  Pull.  485.  {y)  See  the  printed  reasons  for  the  ap- 

(u)  7  THunt  209,2  Marsh.  617.  pellant,  which  were  drawn  by  the  Author 

(x)  2  Bligh,  1  ;  see  Willcox  o.  Bellaers,  immediately  after  the  decision  in  the  King's 

I'um.  &  Russ.  491 .  Bench  ;  Sugrl.  H.  of  L. 
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mainder  to  the  issue  of  that  cliild,  to  take  as  a  purchaser ;  but  where, 
as  in  this  case,  the  power  is  to  appoint  to  heirs  of  the  body,  a  class 
of  unborn  persons,  as  purchasers,  it  may  be  exercised  by  appointing 
in  the  first  instance  to  a  grandchild  as  a  purchaser.  The  rule  of 
perpetuity  forbids  only  a  possibility  upon  a  possibility,  as  an  appoint- 
ment to  an  unborn  son,  with  remainder  to  an  unborn  son  of  the  son* 
Appointments  to  grandchildren  as  purchasers  under  powers  in  mar- 
riage settlements  are  of  every  day's  practice.  It  was  immaterial 
that  in  this  view  the  children,  &c.  must  take  by  purchase ;  that 
must  be  of  necessity ;  they  could  not  take  under  A  by  an  exercise 
of  the  power.  Lord  Eldon,  C,  observed,  that  as  to  the  distribution 
under  the  power,  although  the  words  heirs  of  the  body,  in  a  legal 
construction  could  apply  to  one  person  only,  it  might  be  contenided, 
where  a  power  was  given  to  appoint  to  heirs  of  the  body,  that  it 
meant  a  class  of  persons. — The  argument  then  proceeded  to  prove 
that  A  took  in  tail.  A  devise  to  A  and  the  heirs  of  his  body ;  of 
course  A  takes  an  estate-taiL  A  similar  devise,  with  a  power  to  A 
to  appoint  to  any  of  the  heirs  of  his  body :  Is  it  possible  to  contend 
that  this  right  to  defeat  the  estate  so  given  to  him,  and  to  make  those 
take  by  purchase  who,  if  the  power  remained  unexercised,  would 
take  by  descent^  can  vary  the  construction  of  the  devise  in  tail  ? 
The  supposed  case  was  not  different  in  principle  from  that  before  the 
Court.  In  the  one  the  estate-tail  was  given  in  the  first  instance,  but 
defeasible  by  an  exercise  of  the  power ;  in  the  other  the  limitation 
followed  the  power.  It  was  immaterial  whether  it  preceded  or  fol- 
lowed. In  the  former  case  the  children  would  take  by  purchase 
when  the  power  should  be  executed  in  their  favour.  If  the  power 
remained  unexercised  the  heirs  of  the  body  would  take  by  descent. 
So  in  this  case,  if  the  power  was  exercised,  the  heirs,  being  appointees, 
take  by  purchase ;  if  no  appointment  was  made,  the  estate  would 
descend  to  the  heir,  to  whom  it  is  limited ;  and  the  cases  of  Scale 
and  Barter  and  Doe  and  Goldsmith  were  relied  upon.  The  Lord 
Chancellor  observed,  that  the  argument  supposed  that  the  donee 
might  apjK)int  among  grandchildren,  &c.  to  the  remotest  posterity. 
That  he  should  have  thought  impossible  if  he  had  lived  two  hundred 
years  ago;  to  which  the  counsel  replied,  that,  keeping  within  the 
rule  of  perpetuity,  the  donee  might  have  appointed  to  any  the 
remotest  heir  of  the  body. 

On  the  other  side  it  was  argued  that  children  only  were  intended 
to  take.  Heirs  of  the  body  could  not  here  consistently  mean  all 
generations  of  issue,  as  in  case  of  an  estate-tail.  The  donee  of  the 
power  could  not  have  appointed  so  as  to  give  indefinitely  to  his  issue 
for  ever.  William  could  not  have  appointed  to  his  grandson,  great- 
grandson,  &c.  The  clcfir  intent  was  that  he  should  limit  to  the 
children  living  at  or  before  his  death.    Could  he  pass  by  the  existing 
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generation  and  appoint  to  a  future  descendant,  however  remote? 
That  was  forbidden  by  the  law  against  perpetuities. 

Lord  Eldon  in  ultimately  giving  his  opinion  observed,  that  heirs 
of  the  body  mean  one  person  at  any  given  time,  but  they  compre- 
hend all  the  posterity  of  the  donee  in  succession.  A  therefore  could 
not,  strictly  and  technically,  appoint  to  heirs  of  the  body.  It  had 
been  powerfully  argued  that  the  appointment  could  not  be  to  all  the 
heirs  of  the  body  in  succession  for  ever,  and  therefore  that  it  must 
mean  a  person  or  class  of  persons  to  take  by  purchase;  that  the 
descendants  in  all  time  to  come  could  not  be  tenants  in  common ; 
that  heirs  of  the  body  in  the  gift,  in  default  of  appointaient,  must 
mean  the  same  class  of  persons  as  the  heirs  of  the  body  among  whom 
he  had  before  given  the  power  to  appoint;  and  inasmuch  as  you 
here  find  a  child  described  as  an  heir  of  the  body,  you  are  therefore 
to  conclude  that  heirs  of  the  body  mean  nothing  but  children. 
Lord  Redesdale  said  that  in  other  cases  a  similar  power  of  appoint- 
ment had  been  h«ld  not  to  overrule  the  legal*  sense  of  words  of 
settled  meaning.  The  Court,  it  will  be  observed,  did  not  give  any 
opinion  to  what  extent  the  power  might  be  exercised ;  but  as  the 
arguments  and  the  opinions  of  the  Judges  throw  great  light  upon 
the  subject,  the  author  thought  they  would  be  acceptable  to  thB 
learned  reader.  This  case  was  followed  in  the  case  in  the  Lords 
of  Roddy  v.  Fitzgerald.  Freeholds  for  lives  renewable  for  ever 
were  devised  to  A,  a  son  of  the  testator,  during  his  life,  and  after 
his  death  to  his  lawful  issue,  in  such  manner,  shares,  and  proper* 
tions,  as  he  by  deed  or  will  should  appoint,  and  for  want  of  such 
appointment  to  his  issue  equally,  and  if  only  one  child  to  that  child. 
And  in  case  A  died  without  issue  to  J?,  another  son  of  the  testator, 
and  his  issue,  with  like  power  of  appointment,  and  in  failure  of  such 
appointment,  to  such  issue  equally,  and  if  only  one  child  to  such 
child ;  and  in  case  B  died  without  issue  a  like  devise  to  another  son 
and  his  issue,  and  if  the  las^-mentioned  son  should  die  without  issue 
then  to  another  son  in  fee.  There  was  a  like  devise  of  fee  simple 
lands  to  B,  and  on  failure  of  his  issue  to  A  as  before,  with  like  gift 
over ;  and  it  was  held  that  each  of  the  sons  took  an  estate-tail  by 
implication  in  the  lands  devised  to  him  (r). 
•        <p    ft  ^  i^*  Where  the  estate  is  settled  on  the  eldest  son,  and  subject  to 

^;^v  Jii2AXM«^      ^^^  ^  power  is  given  of  appointing  portions  to  the  younger  children, 
Uaa*'*^*'''"^^      *  younger  child  who  becomes  the  eldest  before  receiving  his  por- 
L  vvaJft*^  ^^^  ^s  °^*  within  the  power  {a) ;  but  he  must  become  an  eldest  or 

(2)  6  ClarV*  823.  Leake,  II  Ve8.l66, 177, 477 ;  Savage  v.  Our- 

(a)  Chadwick  r.  Doleman,  2  Vem.  538  \  roll,  1  Ball  ic  Beatty,  265 ;  and  Matthewa 

Lord  Teyiiham  v,  Webb,  2  Ves.  196 ;  vide  v.  Paul,  3  bwaiiBt.  328 }  Peacock  v.  Pare*, 

supra,  ch.  12.  sect  2;  and  Bce  Lady  Liu-  2  Kco.  G80. 

Qola  r.  pclUuixi,  Bowlce  r.  Bowles,  Lofike  v. 
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only  son  in  the  sense  of  the  settlement,  although  not  fully  expressed, 
to  exclude  him  from  a  portion;  that  is,  he  must  take  the  estate 
provided  by  the  settlement  for  the  eldest  or  only  son  (6),  and  this 
even  where  the  settlement  expressly  provides  that  the  portion  of  a 
younger  son  becoming  the  eldest  son  in  the  lifetime  of  his  father  shall 
accrue  to  the  survivors ;  therefore  if  the  father  and  his  eldest  son 
bar  the  estate-tail  and  remainders,  and  dispose  otherwise  of  the  es- 
tate, the  second  son,  although  he  may  become  by  his  brother's  death 
without  issue  in  his  father's  lifetime  the  eldest  son  entitled  according 
to  the  settlement,  will  still  be  entitled  to  his  portion  as  a  younger 
son  (c).  This  is  the  exception ;  but  as  to  the  general  rule,  where 
a  power  was  given  to  appoint  a  sum  amongst  younger  children,  pro- 
vided that  the  eldest  son,  or  the  son  possessing  the  estate  should 
have  no  share  of  it,  and  an  appointment  was  made,  nominatiniy  to 
Anthony,  the  second  son,  and  the  other  younger  children,  and  after 
the  appointment  Anthony  became  the  eldest  son  by  tlie  death  of  his 
elder  brother,  and  the  estate  descended  upon  him,  Lord  Thurlow 
held  that  Anthony  could  not  take  any  part  of  the  fund,  although 
the  appointment  was  not  revoked  (rf). 

41.  But  in  a  case  where  provision  was  made  by  a  private  Act  of 
Parliament  for  an  eldest  son,  and  a  power  was  given  to  the  father  to 
appoint  a  sum  amongst  his  younger  children,  ^^  Stephen,  Martha, 
and  Catherine,"  and  Stephen,  by  the  death  of  his  elder  brother, 
became  entitled  to  the  provision  made  for  the  eldest  son,  and  then 
the  father  appointed  a  considerable  sum  to  Stephen  under  his  power. 
Lord  Talbot  said  this  case  arose  upon  an  Act  of  Parliament,  in 
which  the  intent  shall  prevail  against  the  very  words,  but  then  the 
intent  must  be  plain  and  clear.  Now  Stephen  was  indeed  called  a 
younger  child  in  the  preamble,  but  when  the  power  was  given,  it 
was  not  to  appoint  amongst  the  younger  children  generally,  but  to 
Stephenj  Martha^  and  Catherine  \  and  he  held  the  appointment  to 
Stephen  to  be  a  valid  exercise  of  the  power  (e).  The  case  seems 
to  establish  this  principle,  that  where  a  younger  child  is  included  by 
his  name  in  a  power,  he  will  continue  an  object  of  the  power,  al- 
though he  lose  his  character  of  younger  son.  But  Lord  Talbot 
'  principally  distinguished  this  case  from  that  of  Chadwick  and 
Doleman,  on  the  ground  that  there  the  question  was  between  the 
eldest  son,  become  so  by  his  brother's  death,  and  the  other  younger 
children;  whereas  in  the  case  before  him,  Stephen  was  the  only 
child  left,  and  the  dispute  was  between  him  and  the  administrator  of 
a  deceased  child,  so  that  this  case  cannot  perhaps  be  relied  on  as  an 

(Jt)  spencer  v.  gfponcer,  S  Sim.  87 ;  see  {d)  Broadmead  o.  Wood,  1   Bro.  C.  C, 

Tennlson  v.  Moore,  13  Tr.  Eq.  Rep.  424.  77. 

(c)  Macoubroy  v.  Jonc»^  2  Kay  &  John.  (e)  Jermyn  v.  Fellows,  For.  93. 
684. 
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authority  for  the  general  principle,  which  at  first  sight  it  seems  to 
establish ;  and  certainly  if  the  rule  in  Chadwick  v.  Doleman  is  the 
law  of  the  Court,  the  question  in  these  cases  ought  to  be,  not  whe- 
ther the  younger  children  are  in  the  instrument  creating  the  power 
called  **  younger  children,"  or  by  their  proper  names,  but  whether, 
upon  the  whole  instrument  taken  together,  they  are  treated  as 
younger  children ;  and  whether,  judging  from  the  evidence  to  be 
collected  from  the  instrument  itself,  a  portion  would  have  been 
provided  for  them  if  they  had  stood  in  the  place  of  their  eldest 
brother. 

42.  These  cases  profess  to  go  merely  upon  the  intention  that  the 
child  is  not  a  younger  child  within  the  power,  and  by  parity  of 
reason  where  an  eldest  child  is  in  effect  a  younger  child,  with  re- 
ference to  the  estate^  he  may  be  an  object  of  a  power  to  appoint  to 
younger  children ;  as,  where  an  estate  is  settled  on  the  son,  and 
there  is  an  eldest  daughter,  there,  although  in  point  of  age  the 
daughter  is  eldest,  yet  it  is  well  settled  that  the  son,  as  he  takes  the 
estate,  though  not  so  by  primogeniture,  shall  be  considered  an  eldest 
child,  and  the  daughter,  though  eldest,  shall  be  taken  as  a  younger 
child  (/) ;  so  an  elder  son  unprovided  for  may  take  under  a  pro- 
vision for  younger  children,  for  it  is  to  the  intention,  and  not  to  the 
words  elder  or  younger y  that  the  Court  adverts  (jf). 

43.  And  younger  son  or  daughter,  means  younger  son  or  younger 
daughter ;  and  in  a  shifting  clause,  for  example,  those  words  may,  in 
favour  of  the  intention,  be  construed,  '^  a  son  younger  than  a  son, 
or  a  daughter  younger  than  a  daughter,  from  whom  the  estate  is  to 
shift"  (A). 

44.  But  of  course  the  change  of  character  must  take  place  before 
ihe  receipt  of  the  money ;  clearly  a  younger  son  becoming  eldest, 
and  taking  the  estate  itself,  cannot  be  called  upon  to  refund  a  por- 
tion received  out  of  the  estate  whilst  he  was  a  younger  child,  and  in 
that  character  (i). 

45.  It  remains  to  observe,  that  in  the  case  of  Hall  v.  Hewer  (ife). 
Lord  Hardwicke  laid  it  down,  that  there  was  no  case  where  the 
Court  had  considered  a  youngest  child  as  an  eldest,  but  between 
parent  and  children,  or  those  who  stand  in  loco  parentis  (/),  but  * 


(/)  PierBon  v.  Garnet,  2  Bro.  C.  C.  3S  j 
and  see  Beale  v.  Beale»  1  P.  Wms.  244; 
Lord  Teynham  v,  Webb,  2  Vea.  210;  Heo- 
eage  r.  Hcmlocke,  2  Atk.  456 ;  Billingsley 
V.  Wells,  9  Atk.  221. 

{g)  Duke  17.  Doidge,  2  Ves.  203,  cited 
from  Mr.  Noera  note;  and  see  Emery  v. 
Eigljiid,  3  Ves.  232. 

{h)  See  Scarisbrick  0.  Eccle«ton,  5  Clar. 
iL  Fin.  30S. 


(i)  See  Graham  v.  Lord  Londonderry,  2 
Ves.  190,  531,  cited;  but  see  ibid.  212; 
and  see  Loder  v.  Loder,  ibid.  530;  Cole- 
man V,  Seymour,  1  Ves.  209;  Lady  IJn- 
coin  9.  Pelham,  10Ve^>il66;  Leake  0.  Leake, 
ib.  477. 

(A)  Ambl.  203. 

(/)  And  see  Lord  Teynham  v.  Webb,  2 
Ves.  lOS  ;  10  Ves.  174. 
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this  distinction  does  not  appear  to  be  attended  to  at  the  present 
day. 

46.  This  section  may  be  closed  with  the  observation,  that  powers 
to  appoint  to  nephews,  or  any  other  class  of  persons,  will  be  con- 
strued by  the  same  rules  as  are  applied  to  a  power  to  appoint  to 
children.  Therefore,  as  under  such  a  power,  grandchildren  are  not 
the  objects,  so  a  power  to  appoint  to  nephews  cannot  be  extended  to 
great  nephews  (m);  yet  as  a  settlement  madein  favour  of  the  grand- 
children, with  the  assent  of  the  child,  is  valid,  so  a  like  provision 
may  be  made  in  the  like  case  for  great  nephews. 

(»t)  Falkaer  v.'  Butler,  Ambl.  514.' 
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OP   THE   MANNER   IN  WHICH   THE   FUND   MAY   BE   SETTLED. 


2.  Particular  iaterettM  and  coniinffeneieM, 

valid, 

3.  Where  trustees  may  be  interposed, 

4.  Reversionary  interest  not  sufficient  for 

a  portion, 

6 ") 
*  >  W?iat  settlement  may  be  made, 

6.  A  power  to  a  child  to  raise  a  sum 
valid:  hou? fund  may  be  appointed  to 
a  daughter, 

8.-. 

9.  >  J  ebb  V.  Tugicelh 


10. 


J 


"I 

16.  [ 


Appointment  to  separate  use  qf 
daughter  J  valid:  whether  estate 
real  or  personal, 

\  Appointment  to  the  husband  is  valid* 
15.i 

IS.  Conditions,  how  far  valid, 

31.  Conditions  invalid, 

22.  Power  to  appoint  to  parents  or  their 

children,  discretionary, 

23. 1 

*  (  Fox  V.  Oregg* 


24. 
26 


•i 


Neatherway  v.  Fry, 


1.  We  are  now  to  consider  in  what  manner  the  fund  may  be 
settled  on  the  children,  altliough  much  upon  this  subject  has  been 
necessarily  anticipated  in  considering  what  estates  may  be  created 
under  powers  in  general  (a),  and  particularly  how  the  property  may 
be  appointed  where  there  is  but  one  object  {b). 

2.  A  power  to  appoint  a  fund,  in  such  proportion  as  a  party  shall 
think  fit,  implies  that  he  may  apportion  it  out  in  such  manner  as  he 
pleases,  consetiuently  he  may  give  an  interest  for  life  in  a  particular 
share  to  one  child,  or  limit  the  capital  of  the  same  share  to  another, 
or  even  go  so  f-^  -  as  to  limit  to  a  third  child  upon  a  contingency,  pro- 
vided he  doles  out  the  whole  in  this  various  way  among  all  the  children 
only.     The  ix)\vcr  does  not  re(j[uirc  that  he  should  distribute  it  in 

{a)  Supra,  p.  30S.  (A)  Supra,  p.  413. 
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gross  sums,  and  give  each  child  an  absolute  interest  in  that  gross 
sum,  for  such  a  power  enables  the  gift  of  particular  interests,  and 
the  appointment  of  such  interests  (c) ;  and  a  general  power  to  ap- 
portion lands  receives  the  same  construction,  therefore  life-estates  or 
rent-charges  may  in  like  manner  be  given  to  any  of  the  children  {d). 
Where  under  such  a  power  it  is  wished  to  settle  the  estate  on  the 
eldest  son,  subject  to  portions  for  the  younger  children,  it  is  usual  to 
limit  different  parts  of  the  estate  to  each  of  the  younger  children 
during  a  term,  with  remainder  as  to  all  to  the  eldest  son  in  fee,  and  to 
give  him  a  power  of  redeeming  the  estate  by  paying  the  portions  in- 
tended to  be  provided  for  the  younger  children,  nearly  in  the  same 
way  as  in  a  common  mortgage  for  a  term  of  years. 

3.  In  Trollope  v.  Linton  (e),  where  the  power  was  to  appoint  to 
the  use  of  such  one  or  more  of  the  children  for  such  estate  or  estates, 
in  such  parts,  shares,  and  proportions,  and  in  such  manner  and  form 
as  the  husband  should  appoint,  and  he  appointed  to  trustees  for  500 
years  to  raise  portions  for  the  younger  children.  Sir  John  Leach 
held  that  creating  this  term  in  trustees  was  a  good  legal  exercise  of 
the  power,  and  that  the  words  ^^  manner  and  form  "  enabled  him  to 
give  equitable  estates  to  his  children.  The  point,  however,  did  not 
call  for  a  decision,  as  the  power  was  an  equitable  one. 

4.  But  under  such  a  power,  a  merely  reversionary  interest  cannot 
be  given  to  any  one  child,  as  it  is  intended  for  a  provision  (/). 
Where,  however,  it  is  not  intended  as  a  portion,  a  remainder  may  be 
given  to  a  child  (^). 

5.  Where  the  settlement  made  the  children  of  the  marriage,  and 
the  issue  of  a  child  who  should  die  before  the  survivor  of  the  husband 
and  wife,  the  objects  of  a  power,  an  appointment  by  the  father  was 
held  valid  which  divided  the  shares  into  as  many  shares  as  he  had 
children,  with  a  direction  that  the  share  of  each  daughter  should  be 
divided  into  two  parts,  one-half  to  be  paid  at  twenty-one,  or  marriage, 
and  the  other  half  to  be  retained,  and  the  interest  to  be  applied  for 
the  immarried  daughters ;  and  upon  the  death  of  the  surviving  mar- 
ried daughter,  the  capital  was  to  be  divided  amongst  his  children  and 
their  issue  (A). 

6.  An  appointment  may  be  made  to  a  child  for  life,  with  a  power 
to  that  child  by  sale  or  mortgage  to  raise  1,000  /.,  to  be  payable  as 

(e)  Alexander  o.  Alexander,  2  VeC640 ;  Ricketts  r.  Loftns,  4  Tou.  k  ColL  610. 

Bristow  r.  Warde,  3  Ves.  jao.  896 ;  Alio-  (/)  Alexander  v.  Alexander,  uH  tup  ; 

way  o.  Alloway,  4  Dm.  k,  War.  880;  Caul-  see  Dake  of  DevonBhire  r.  Lord  G.  Caven- 

fleld  9.  Magnirey  3  Jo.  &  Lat.  170.  dish,  4  Term  Rep.  744,  n. ;  bat  see  App. 

(d)  Tbwaitea  o.  Dye,  8  Vem.  80 ;  Tide  {g)  Crosier  v.  Crosier,  8  Bm.  &  War. 

Mipra,  p.  40f  .  858. 

(«)  1  Sim.  &  Stu.  477,  supra,  p.  407 ;  {Jk)  WiUon  r.  Wilson,  81  BeaT.  S5. 
see  Thornton  v,  %iglit,  2  Myl.&  Cra.  280; 
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he  shall  appoint^  for  that  is  in  effect  only  appointing  1,000  /.  to  the 
child ;  it  is  in  the  nature  of  property,  and  cannot  be  considered  as  a 
delegation  of  the  power  (t).  So  an  appointment  made  to  a  daughter, 
giving  her  a  general  power  of  appointment,  with  a  trust  in  default 
of  appointment,  for  her  separate  use  for  life,  and  after  her  decease  to 
her  executors  or  administrators  as  part  of  her  personal  estate,  was 
held  valid  (A). 

7.  Again,  where  under  an  exclusive  power  in  favour  of  children 
in  such  parts,  shares,  and  proportions,  and  with  such  provisions  for 
their  maintenance  and  education  as  the  mother  should  appoint,  the 
fund  was  appointed  to  one  of  the  children,  a  married  daughter,  for 
life,  for  her  separate  use,  and  after  her  decease  as  she  should  appoint 
by  her  will,  and  for  want  of  such  appointment,  and  if  she  should  not 
leave  any  child  or  grandchild,  then  UQto  two  sons  the  other  objects 
of  the  power,  the  appointment  in  favour  of  the  daughter  was  held 
valid.  Suppose,  the  Court  observed,  the  mother  who  executed  the 
original  power  had  appointed  the  fund  to  her  daughter,  and  then  had 
directed  that  such  part  of  the  fund  as  should  not  be  disposed  of  by 
will  or  otherwise  should  go  to  her  two  sons,  it  could  not  be  disputed 
that  that  would  be  a  good  exercise  of  the  power.  Was  not  such  a 
disposition  the  same  in  substance  as  a  gift  of  the  fund  to  her  daugh- 
ter for  her  separate  use,  with  a  testamentary  power  of  appointment^ 
and  in  default  of  that  appointment,  to  her  two  sons*  When  she 
gave  to  her  daughter  a  separate  interest  for  her  life  and  a  separate 
power  of  appointment  by  will,  she  was  in  fact  giving  her  an 
interest,  though  it  was  a  more  limited  mode  of  giving  her  the 
property  (I). 

8.  And  where  (m)  real  and  personal  property  was  by  will  given  to 
the  testator's  wife  for  life,  and  after  her  death  to  his  two  daughters 
211  such  proportions  as  she  should  by  any  legal  instrument  direct,  but 
if  she  made  no  appointment,  then  to  be  equally  divided  between 
them,  and  in  case  only  one  survived  her  mother,  the  whole  to  the 
survivor,  unless  the  deceased  daughter  should  have  any  children,  in 
which  case  they  should  inherit  the  portion  intended  for  their  mother. 
And  it  was  his  will  that  the  portion  of  each  of  his  daughters  should 
go  to  her  children  after  her  decease,  in  such  proportions  as  she  might 
direct,  but  if  no  appointment  to  be  equally  divided  between  them : 
Appointments  were  made  by  the  widow  of  a  moiety  to  such  uses  as 
each  daughter  should,  notwithstanding  her  coverture,  appoint,  and  in 
default  thereof  to  each  daughter  respectively  in  fee.  The  daughters, 
by  a  deed  dated  on  the  next  day,  which  stated  the  doubt  about  the 

(t)  Bradenell  v.  Elwet,  1  East,  448.  (Q  Phipaon  r.  Tnraer,  9  Sim.  837.                    y 

Ik)  Bray  v.  Hammeraley,  3  Sim.  513;  3  (m)  J  ebb  v.  Tugwell,  7  De  Gex,  Mac.  k 

Clark  &  Fin.  453,  nom.  Bray  v.    Bree ;  Got.  663,  20  Bea.  84. , 

supra,  p»  416. 
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rights  of  their  children,  appointed  their  moieties  to  trustees  for  their 
respective  separate  uses  for  life,  then  to  their  husbands  ree^ctively 
for  life,  and  then  to  their  children  respectively,  as  they  should  severally 
appoint,  with  trusts  for  the  children  in  default  of  appointment,  and 
with  mutual  trusts  over  of  such  moiety  for  the  other  sister  and  her 
husband  and  children  in  case  of  failure  of  children  of  either  sister. 
The  Master  of  the  Rolls  held  that  the  last  clause  in  the  will,  directing 
that  the  fortune  of  each  of  the  testator's  daughters  should  go  to  her 
children  after  her  decease  in  such  proportions  as  she  may  direct,  but 
if  no  such  appointment  equally,  was  a  separate  and  independent 
clause,  and  applied  to  the  fortune  of  each  daughter,  whether  under 
an  appointment  by  the  widow  or  in  default  of  appointment  by  her. 
These  interests,  therefore,  could  not  be  defeated,  and  the  settlement 
was  void  so  far  as  it  interfered  with  them.  But  further,  he  held, 
without  disputing  the  authority  of  Phipson  v.  Turner,  that  the  ap- 
pointment by  the  widow  was  inoperative  and  void,  except  so  far  as 
it  appointed  the  property  in  equal  moieties,  and  that  the  settlement 
by  the  daughters  also  was  void.  He  appears  to  have  thought  that 
the  absolute  interest  might  be  appointed  to  the  daughters,  although 
that  would  be  governed  by  the  last  clause  in  the  will,  and  he  held 
that  the  widow  had  no  power  to  enable  her  married  daughters  to 
dispose  of  their  reversionary  interests  by  the  execution  of  powers, 
and  consequently  that  her  appointment  to  them,  as  far  as  it  affected 
to  confer  such  powers,  was  void. 

9.  This  was  at  least  a  consistent  view  of  the  case,  although  it  did 
not  grapple  with  the  second  clause  in  the  will,  and  decide  whether 
that  clause  was  to  take  effect  or  not  upon  any  portion  provided  for  the 
daughters  under  an  appointment.  The  will  stood  thus :  1,  a  gift  to 
the  two  daughters  in  such  proportions  as  the  wife  should  direct ;  2, 
but  if  no  appointment,  then  to  be  equally  divided  between  them, 
and  in  case  only  one  survive  her  mother,  the  whole  to  the  survivor, 
unless  the  deceased  daughter  should  leave  children,  in  which  case 
they  shall  inherit  the  portion  intended  for  their  mother;  3.  the 
fortune  of  each  of  the  daughters  shall  go  to  her  children  after  her 
decease,  in  such  proportions  as  she  may  direct,  but  if  no  appoint, 
ment,  to  be  equally  divided  between  them.  Now,  there  is  no  doubt 
that  taking  the  first  clause  by  itself,  it  authorised  an  appointment  of 
the  absolute  interest  to  the  daughters  in  such  proportions  as  the  widow 
should  direct,  and  that,  as  it  was  held  upon  appeal  as  we  shall  pre- 
sently see,  enabled  the  widow  to  give  her  married  daughters  powers 
of  appointment  over  the  shares  appointed  to  them.  But  then  arises 
the  question  are  those  powers  which  enable  the  daughters  to  dispose 
of  the  whole  interest  in  the  shares  appointed  to  them,  or  only  to 
make  appointments  subject  to  the  provisions  in  the  will  for  their 
children,  that  is,  can  they  defeat  those  provisions.     Clause  No.  2, 
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is  to  operate  at  all  events  in  part  only  *^  If  my  wife  make  no  ap- 
pointment," in  which  case  all  his  property  is  to  be  equally  divided 
between  his  daughters.  So  far  is  clear.  If  the  widow  make  no  ap- 
pointment,  the  daughters  take  all  equally  in  default  of  appointment 
Then  follow  the  words,  all  part  of  the  same  clause,  "  and  in  case  only 
one  survive  their  mother,  the  whole  to  the  survivor,  unless  the  de- 
ceased daughter  shall  leave  any  children,  in  which  case  they  shall 
inherit  the  portion  intended  for  their  mother."  It  would  be  difficult 
to  maintain  that  this  is  a  clause  independent  of  the  want  of  appoint- 
ment, and  is  to  govern  and  direct  any  shares  or  portions  appointed 
by  the  widow.  Try  it  as  an  independent  clause,  and  you  must  strike 
out  the  overruling  words,  if  my  wife  makes  no  appointment,  and  you 
must  make  part  of  a  clause,  governed  by  those  words,  and  only  to 
take  effect  in  that  event,  a  gift  wholly  uncontrolled,  and  allow  it  to 
operate  not  only  on  the  shares  appointed  by  the  widow,  but  on  all 
the  property  unaffected  by  any  appointment  she  might  make.  The 
direction  in  this  part  of  clause  No.  2,  is  perfectly  consistent  if 
read  as  part  of  the  whole  clause,  and  to  operate  only  in  default  of 
appointment  Now,  if  this  be  the  true  construction  we  may  pass  on 
to  clause  No.  3,  the  last  clause  which  directs  that  the  portion  of 
each  of  the  daughters  shall  go  to  her  children  after  her  decease  in 
such  proportions  as  she  may  direct,  but  if  no  appointment,  equally 
between  them.  If  this  is  to  be  read  as  a  clause  overruling  all  that 
precedes  it,  except  the  power  in  the  widow  to  appoint  the  shares,  it 
would  overrule  the  directions  regarding  the  daughters  and  their  chil- 
dren in  clause  No.  2.  But  the  testator  manifestly  added  this  clause 
as  an  explanation  of  the  preceding  clause,  and  of  his  intentions. 
If  read  in  continuation  of  his  directions,  and  as  governed  by  the 
words,  if  my  wife  make  no  appointment,  the  whole  will  is  free  from 
difficulty.  The  widow  could  appoint  the  proportions,  and  also  the 
manner  in  which  her  daughters  were  to  take,  and  under  her  appoint* 
ment  they  would  take  the  interests  appointed  to  them,  unaffected  by 
any  of  the  gifts  over,  and  in  that  view  her  appointment,  and  the 
settlement  that  followed  it,  were  both  valid  instruments  throughout. 

10.  Upon  an  appeal  from  the  decision  at  the  Rolls,  it  was  re« 
versed,  and  the  appointment  and  settlement  were  held  valid,  subject 
to  any  question  as  to  the  husband  of  one  of  the  daughters  and  his  chil- 
dren. The  other  daughter  was  a  widow,  and  had  had  no  children  («). 
This  reservation  really  left  the  important  question  undecided.  L. 
J.  Knight  Bruce  considered  that,  excluding  the  third  clause,  the 
words,  in  such  proportion,  authorised  the  widow  to  appoint  the  whole 
property,  and  the  entire  interest  in  it,  to  the  two  daughters  as 
tenants  in  common  for  their  separate  use  respectively,  and  therefore 
the  powers  of  appointment  were  well  created,  and  he  was  of  opinion, 

(n)  *2  Jur.,  N.  S.,  64. 
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that  the  third  clause  applied  only  to  a  case  of  no  appointment^  and 
his  impression  was,  that  the  husband,  if  he  survived  his  wife,  would 
be  entitled  to  a  life  interest  L.  J.  Turner  held,  that  the  widow  had 
a  right  to  model  the  interest  as  well  as  to  apportion  the  amount  of 
shares ;  and  he  also  supported  the  validity  of  the  powers  of  appoint- 
ment given  to  the  daughters,  but  after  much  examination  of  the 
question,  left  the  construction  of  the  third  clause  undecided ;  that  is, 
declined  to  decide  whether  that  clause  operated  on  the  fortune  of  the 
daughters,  whether  acquired  under  an  appointment  or  in  default  of 
any,  and  therefore  the  question  of  the  husband's  interest  was  re- 
served. This  may  not  be  thought  satisfactory.  It  was  not  possible 
to  decide  upon  the  extent  of  the  powers  of  appointment  given  to  the 
daughters  by  the  widow  without  deciding  the  operation  of  the  third 
clause  upon  the  shares  appointed  to  them.  However,  the  general 
validity  of  the  powers  was  established. 

11.  An  appointment  under  the  power  to  a  daughter  for  her  se- 
parate use,  independently  of  her  husband,  is  so  far  irom  being  an 
objection,  that  it  is  more  strictly  carrying  into  execution  the  ^ill  of 
the  donor  (o) ;  and  this  is  still  more  clearly  authorized  where  the 
power  is  to  appoint  in  such  manner  as  the  donee  pleases  (/>) ;  and  the 
^«^«>^  mere  form  of  the  appointment,  where  the  intention  is  clear,  will  be 

CJ^^^^^^jl  V  disregarded  (y).  So  a  restriction  against  anticipation  during  a  mar- 
*  ^  l^ff  •^^^g®  would  be  valid  (r),  but  where  such  a  restriction  has  a  tendency 
//  /vtiyi*^^  *^  *  perpetuity,  it  may  be  rejected  (*). 

^^1^  ji^r- —    12.  In  one  case(^),  a  father  having  a  power  to  appoint  to  his 
^  J   '  children,  gave  the  interest  of  a  portion  to  the  husband  of  one  of  his 

'/JjC/>^         daughters  for  life,  and  after  his  decease,  the  capital  to  the  daughter 
^*^^  herself.     Lord  Rosslyn  said,  that  if  he  had  given  to  the  wife  for  life, 

and  in  case  the  husband  should  survive,  to  the  husband,  that  would 
have  been  a  substantial  gift ;  for  it  was  admitted,  a  gift  for  life  was 
sufficient.  He  had  done  the  same  thing ;  for  the  husband  would  in 
that  case,  in  point  of  law,  have  taken  during  the  life  of  the  wife. 
The  insertion  of  the  name  of  the  husband  prior  to  that  of  the  wife, 
was  doing  no  more  than  if  he  had  given  to  the  wife  first.  The 
intention,  therefore,  not  being  to  illude,  but  to  give  in  effect  such 
estate  as  a  married  woman  could  take,  viz.  for  the  benefit  of  the 
husband,  as  long  as  the  coverture  should  continue,  was  not  illusory. 
But  the  Chancellor  principally  relied  upon  the  circumstance  of  the 
daughter  having  been  provided  for  by  her  father  in  his  lifetime. 

(0)  Alexander  v.  Alexander,  8  Tea.  640.  Rateliffe  v,  Hampaon,  1  Jar.,  N.  S.,  1104. 

(p)  MaddiBODv.  Andrew,  1  Yea.  50 ;  and  (7)  TroUope  v.  Rontledge,  1  De  Oexft 

aee  Pitt  v.  Jackaon,  2  Bro.  C.  C.  61 ;  Smith  Sma.  662 ;.  Stroud  v.  Norman,  1  Kay,  329. 
V.  Lord  Camelfbrd,  2  Vea.  Jan.  COS ;  Crompe  (r)  Dlckiuaon  v.  Hort,  S  Hare,  17S. 

V.  Barrow,  4  Vea.  6S1 ;  Wllaon  v.  Grace,  (»)  Fry  v.  Capper,  1  Kay,  163. 

Rolls,  MS. ;  2  Kee  761 ;  Tide  fwpra,  p.  166 ;  (0  Briatow  v.  Warde,  2  Yes.  Jan.  396. 
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13.  Now  it  must  be  observed,  that  in  the  preceding  case  Lord 
Sosslyn  did  not  mean  to  say  that  the  excess  beyond  the  wife's  life 
would  not  be  considered  void  in  case  her  husband  survived  her(M). 
And  we  should  be  cautious  how  we  admit  the  doctrine  that  the  fund 
may  be  appointed  to  the  husband  even  during  the  joint  lives  of  him 
and  his  wife,  for  he  is  no  object  of  the  power ;  and  although,  as  it 
was  observed  by  the  Court,  the  husband  will  take  during  the  life  of 
the  wife,  where  it  is  given  to  her,  yet  he  will  take  in  a  different 
right,  and  subject  to  equities,  to  which  he  would  not  otherwise  be 
liable.  If  he  take  under  a  direct  appointment  to  himself,  he  may  be 
considered  as  the  absolute  owner  of  it ;  whereas,  if  he  merely  take 
in  his  marital  right,  his  wife  would,  in  certain  cases,  have  her  equity 
for  a  settlement  out  of  it,  which  would  bind  his  assignees,  if  he  should 
become  bankrupt,  his  creditors  claiming  under  an  assignment  from 
him,  and  persons  claiming  under  him  without  any  valuable  considera- 
tion ;  although  not  purchasers  for  a  valuable  consideration  {x) ;  and 
where  the  power  rides  over  real  estate,  and  operates  under  the 
Statute  of  Uses,  it  seems  clear  that  an  appointment  to  the  husband 
would  not  invest  him  with  the  legal  estate,  he  not  being  an  object 
designated  in  the  power.  But  it  is  probable,  that  under  such  an 
appointment,  where  the  husband  can  take,  he  would  be  held  to  take 
in  exactly  the  same  manner  as  he  would  have  done  had  the  fund 
been  appointed  to  his  wife. 

14.  In  Hewitt  r.  Lord  Dacre  (y),  the  power  was  to  appoint  per- 
sonal estate  between  a  son  and  several  daughters,  subject  to  such 
regulations  with  regard  to  the  settling  the  shares  of  the  daughters, 
or  any  of  them,  to  their  separate  use  as  the  donee  should  think  fit, 
and  some  of  the  shares  were  directed  to  be  paid  to  the  persons  whom 
the  daughters  had  married,  byname,  ^^  as  the  husband  of  my  daughter 
AJ*  The  Master  of  the  Rolls  observed  that  it  appeared  that  the 
appointments  would  give  to  the  husbands  no  more  than  they  would 
have  been  entitled  to  in  the  marital  right  if  the  appointment  had 
been  directly  and  absolutely  to  the  wives,  and  would  consequently 
upon  the  reasoning  of  Lord  Bosslyn  be  good,  and  he  was  of  opinion 
that  the  husbands  in  right  of  their  wives  were  entitled  to  the  shares 
appointed  to  them.     The  text  therefore  stated  the  rule  correctly. 

15.  In  a  later  case  (2:),  where  a  fund  was  given  after  the  death  of 
a  lady  and  her  husband  to  her  children  as  she  should  appoint,  and 
upon  the  intended  marriage  of  a  daughter,  the  lady  exercised  her 

(tt)  S«e  Burleigh  0.  Pearson,  1  Yes.  2S1 ;  2  Rnss.  &  MyL  176. 

Goldsmid  v,  Goldsmid,  3  Hare,  187;  Con-  (y)  2  Koe.  622 ;  Ratcliffe  r.  Hampeon, 

yera  v,  Crosbie,  7  Ir.  Eq.  Rep.  300 ;  Han-  1  Jnr.,  N.  S.,  1104. 

bury  V.  Tyrell,  21  Beav.  822.  (z)  Wombwell  v.  Hanrott,  14  Beav.  143 ; 

(x)  See  EUioU  v.  Cordell,  AgoHar  9.  Foster  v.  CauUey,  6  De  Ge.  Hac.  &  Gor.  63. 
AguUar,  6  Madd.  140, 414 ;  Stanton  «.  Hall, 
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power  by  directing  tliat  part,  from  the  marriage,  should  be  an  in- 
terest vested  in  the  daughter  or  in  her  intended  husband  in  her  right; 
to  the  end,  that  the  same  should,  after  the  decease  of  the  surviyor 
of  the  father  and  mother  of  the  daughter,  be  made  over  unto  the 
intended  husband,  his  executors,  administrators,  or  assigns,  for  his  or 
their  own  use ;  this  was  held  to  be  an  appointment  to  the  daughter, 
and  that  the  husband  was  to  receive  the  reversionary  interest  in  the 
fund  if  it  fell  into  possession  in  his  lifetime,  and  that  it  was  not  to  be 
paid  to  him,  or  his  executors,  if  the  wife  survived  him  and  her  father 
and  mother. 

16.  In  Thornton  v.  Bright  (a),  it  was  in  the  first  instance  held,  that 
the  rule  as  to  the  validity  of  a  gift  to  trustees  for  the  separate  use 
of  a  married  daughter,  imder  a  general  power  to  appoint  to  children, 
did  not  apply  to  real  estate  where  the  power  operates  over  the  legal 
estate.  There  by  settlement  a  real  estate  was  settled,  after  life 
estates  to  the  parents,  to  the  use  of  all,  or  such  one  or  more  of  the 
child  or  children  of  the  marriage,  for  such  estate  and  estates,  and  in 
euch  parts,  shares  and  proportions,  and  with  such  limitations  over, 
and  charged  with  any  annual  or  gross  sums,  and  in  such  manner  and 
form  as  the  husband  should  by  deed  or  will  appoint,  in  default  of 
appointment,  to  the  use  of  the  first  and  other  sons  of  the  marriage 
fiuccessively  in  tail  male,  remainder  to  the  use  of  all  the  daughters 
of  the  marriage  as  tenants  in  common  in  tail,  with  cross  remainders 
between  them  in  tail.  There  was  no  issue  male,  and  the  father  by 
his  will  appointed  a  part  of  the  real  estate  to  the  use  of  two  trustees 
and  their  heirs,  during  the  life  of  one  of  the  daughters,  who  was 
married,  for  her  separate  use.  It  was  ai^ued  that  this  was  invalid, 
where  the  property  was  real  estate  and  the  children  were  purchasers. 
The  appointment  to  trustees  was  bad  at  law,  and  equity  ought  not 
to  aid  it.  The  decree  accordingly  declared  the  appointment  to  the 
trustees  for  the  separate  use  of  the  daughter  to  be  invalid.  But 
upon  appeal  tliis  was  reversed,  and  the  rule  was  held  to  apply  as  well 
to  real  as  personal  estate,  and  to  a  legal  as  well  as  an  equitable 
estate. 

17.  Thus  far  as  to  the  quantity  of  interest  which  may  be  given  to 
each  child;  and  we  may  now  consider  what  conditions  may  be 
imposed  by  the  person  executing  the  power. 

18.  In  Parsons  v.  Parsons  (^),  the  fund  was  settled  for  the  portions 
of  the  younger  children,  at  such  times  and  in  such  proportions,  and 
subject  to  such  provisions  and  conditions,  and  in  such  manner  and 
form,  as  the  parents  should  appoint,  and  in  default  of  appointment  to 
them  equally.     Lord  Hardwicke  observed,   that  the  appointment 

(a)  MS.  2  Myl.  &  Cra.  280;  Van  Reit-      Sturgis  v.  Champnoys,  5  Myl.  &  Cra.  07. 
»ii  Btein  V.   Magan,  12  Ir.  Eq.  Rep.  415 ;  {b)  9  Mod.  4(>4. ' 
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might  be  made  subject  to  such  provisions  and  conditions  as  they 
should  think  fit,  which  though  equity  would  construe  to  be  such  as 
were  reasonable,  yet  if  upon  marriage  of  one  of  their  daughters, 
they  had  appointed  a  particular  sum,  with  conditions,  that  if  such 
daughter  left  no  issue  it  should  go  to  the  other  children,  it  must 
have  waited  until  it  was  known  whether  she  did  or  did  not  leave 
issue.  But  this  is  hardly  a  good  example  of  a  condition,  for  this 
was  a  limitation  over  in  a  contingent  event,  which  would  have  been 
authorized  under  the  power  in  the  above  case,  if  the  words  such 
provisions  and  conditions  had  not  been  inserted  in  it. 

19.  Under  a  power  to  the  husband  to  appoint  10,000  /.  consols  to 
the  children  of  the  marriage,  with  a  trust  for  the  children  equally  in 
default  of  appointment,  he  by  his  will  gave  to  his  only  son  an  annuity 
for  life,  but  declared  that  the  bequest  should  be  void  if  no  appointment 
should  be  made  by  him  or  his  wife  of  the  10,000  L  consols,  or  if  any 
appointment  should  be  made  thereof  whereby  his  son  should  be  bene- 
fited ;  an  appointment  afterwards  of  half  of  the  fund  by  deed  to  the  only 
daughter  was  held  not  to  defeat  the  annuity.  It  was  considered  that 
there  was  an  appointment,  although  a  partial  one,  of  the  capital  sum, 
and  of  course  the  share  which  the  son  took  in  the  unappointed  part 
could  not  be  taken  into  consideration  (c). 

20.  In  Pawlet  v.  Pawlet  (rf),  Lord  Hardwicke  laid  it  down  that 
where  a  father  has  only  a  power  of  appointment,  or  distributing 
portions  which  are  to  be  raised  at  all  events,  he  cannot  annex  any 
condition  to  the  payment  of  any  share  which  he  appoints. 

21.  A  parent  having  a  power  to  appoint  a  fund  amongst  his 
children,  cannot,  unless  he  has  a  power  to  annex  such  a  condition, 
restrain  a  child's  share  to  the  pajrment  of  a  particular  debt,  for 
there  may  be  a  defence  to  that  debt.  Therefore,  where  a  father 
appointed  a  share  to  his  daughter,  to  pay  a  debt  of  her  husband,  for 
which  the  testator's  son  was  surety.  Lord  Hardwicke  set  it  aside. 
He  considered  it  bad,  because  not  given  for  her  benefit,  although 
by  possibility  the  discharging  her  husband's  debts  might  tend  thereto. 
It  might  be  otherwise  (e).  ^nd  of  course  he  cannot  annex  any  con- 
dition for  hia  own  benefit  (/) ;  nor  can  the  property  appointed  be 
exempted  by  the  donee  of  the  power  from  the  debts  of  the  ap- 
pointee, but  it  *mu8t  be  left  to  take  the  fate  of  being  his  property, 
and  subject  to  be  come  at  as  his  creditors  shall  think  fit  (y):  and  in 

(c)  Arnottr.  Tyrrell,  21  Beav.  49 ;qu.ta  if)  Roberts  r.  Dixull,  2  Eq.  Ca.  Abr. 

to  relying  en  the  dates,  and  on  the  father  668,   pi.   10;  A  pp.;  see   Bailey  v.  Lloyd, 

not  having  revoked  the  annuity  by  a  codicil.  5   Russ.  330,  342;  the  father's  covenant, 

{d)  1  Will.  224 ;  vide  App.  infraf  p.  153 ;  which  was  satisfied   by  the  appointment, 

see  Wilson  v,  Wilson,  21  Be  it.  25 ;  supra.  appears  to   have  extended  to  the  funds  in 

(«)  Burleigh  v.  Pearson,  1  Yes.  2S1 ;  and  scttlotnent. 

see  Alexander  v.  Alexander,  2  Yes.  640.  (g)  Alexander  v.  Ah  xander,  2  Yes.  64Q« 
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these  cases  the  appointment  is  Talid^  and  the  condition  altogether 
inoperative  (A). 

22.  Of  course  where  a  power  is  given  to  appoint  a  fund  amongst 
certain  persons^  or  their  children^  a  discretion  is  given.  The  donee 
may  direct  to  whom  the  fund  should  be  given,  the  parents  or  the 
children  {%). 

23.  In  a  case  (A),  when  a  testator  gave  a  fund  to  his  wife  for  life, 
and  after  her  death  directed  it  to  be  divided  amongst  his  cousins, 
whom  he  named  by  classes,  in  such  proportions,  &c.  as  his  wife  should 
appoint,  and  in  default  of  appointment,  he  gave  the  same  unto  his 
said  cousins  equally ;  and  it  was  his  will  '^  that  the  child  or  children 
of  such  of  my  cousins  as  are  now  or  at  the  time  of  my  decease  may 
be  dead,  or  of  such  of  them  who  shall  die  during  the  life  of  my  said 
wife,  shall  stand  in  the  place  of  their  deceased  parent  or  parents,  and 
be  entitled  to  such  interest  and  benefit  as  the  parent  or  parents  of 
such  child  or  children  would  have  been  entitled  to  by  this  my  will, 
in  case  he  or  she  had  survived  my  wife ;"  the  Court  was  of  opinion 
that  the  children  of  a  cousin  who  was  alive  at  the  testator's  death, 
and  afterwards  died  in  the  widow's  lifetime,  were  entitled  to  stand  in 
his  place,  and  have  such  appointment  of  shares  as  a  court  of  equity 
might  limit  So  that  the  direction  that  the  children  should  staCnd  in 
the  place  of  their  parents,  was  held  to  make  them  objects  of  the 
power  itself,  in  the  place  of  their  parents,  when  the  latter  by  death 
ceased  to  be  such  objects. 

24.  It  has  always  appeared  to  the  writer  that  this  was  not  the  true 
construction,  but  in  a  recent  case  (/)  before  Vice-Chancellor  Wood, 
he  said  the  decision  seemed  to  him  to  have  proceeded  upon  a  ground 
which  afforded  a  good  foundation  for  it,  for  there  was  in  default  of 
appointment,  first,  a  direct  and  immediate  gift  to  the  cousins  to  be 
equally  divided  between  them,  and  then  followed  the  clause  of  sub- 
stitution. The  testator  had  not  given  anything  [and  could  not  give 
anything  ?]  by  his  will  to  the  children  of  deceased  children  who  might 
be  then  dead,  and  therefore  the  direction  could  not  be  applied  solely 
to  the  gift  in  default,  which  must  be  to  persons  in  esse,  and  the  testator 
directed  that  the  children  of  cousins  who  were  then  dead,  or  should 
die  in  his  wife's  lifetime,  should  stand  in  the  place  of  their  parents. 
The  question,  we  may  observe,  is  one  of  construction,  depending  on 
the  intention  as  expressed.  The  cousins  had  no  certain  interest 
except  in  default  of  appointment,  and  the  clause  of  substitution 
followed  the  gift  to  them  in  default  of  appointment,  which  properly 

{k)  And   lee  Basby  v.    Salter,   supra,  (t)  LoDgmore  r.  Broom,  7  Ves.  1S4. 

ch.  16^  0.  1 ;  Spencer  v.  Duke  of  Marl-  (k)  Fox  o.  Gregg,  App. ;  tee  Ivev- King) 

borough,  supra,  p.  151 ;  Daab^y  v.  Cock-  16  Beav.  46. 

bom,  1  Mer.  645.  (2)  Neatberway  v.  Fry,  1  Kay,  17S. 
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applied  to  that  gift,  and  was  satisfied  hj  that  application  without 
allowing  it  to  operate  on  the  power  of  appointment,  to  which,  I 
apprehend,  it  was  not  intended  to  apply,  and  to  which  the  draftsman 
could  not  have  contemplated  its  application. 

25.  In  the  case  of  Neatherway  v.  Fry,  in  which  the  observations 
above  quoted  were  made,  the  bequest  was  of  personal  estate  to  be 
divided  amongst  his  children,  if  then  severally  alive,  in  such  manner 
and  proportions  as  his  wife  should  by  will  direct,  provided  that  the 
share  or  p&rt  assigned  to  Alfred,  his  son  by  a  former  marriage,  should 
not  be  less  than  that  assigned  to  any  one  of  her  own  children.  And 
if  the  wife  omitted  to  make  any  such  appropriation,  then  it  should 
be  divided  equally  amongst  all  his  children  living  at  his  wife's 
decease,  including  his  said  son  if  then  alive.  Moreover,  his  will  was, 
that  if  any  child  or  children  should  die  previously  to  his  wife's  death,  but 
leaving  a  child  or  children,  then  such  child  or  children  should  have 
the  part  or  share  respectively  of  their  late  parent  so  dying.  The 
widow  appointed  the  fund  amongst  all  the  children  living  at  her 
death,  and  Alfred  died  in  her  lifetime  leaving  children:  and  the 
appointment  was  sustained,  although  it  excluded  his  children,  the 
substitutionary  clause  being  held  to  apply  only  to  the  gift  in  default 
of  appointment.  The  Vice-ChanceUor  observed,  that  the  clause  in 
Fox  V.  Gregg  did  not  contain  the  word  "  share,"  which  occasioned 
the  difficulty  in  the  case  before  him.  He  thought  that  case  was 
extremely  '^ide  of  the  case  before  him.  The  testator  here  attempted 
to  provide  for  Alfred,  and  omitted  one  contingency.  If  Alfred 
survive  the  wife,  and  the  wife  should  make  an  appointment,  he  is  to 
be  included ;  if  Alfred  should  die  in  the  lifetime  of  the  wife  leaving 
children,  and  the  wife  should  make  no  appointment,  Alfred's  children 
are  to  take  his  share.  There  was  a  third  case  which  had  happened, 
namely,  that  Alfred  had  died  in  the  lifetime  of  the  wife,  and  she  had 
made  an  appointment,  and  in  that  case  no  provision  was  made  for 
Alfred  or  his  children.  This  decision,  we  may  observe,  follows  the 
general  rule,  but  upon  principle  it  would  be  difficult  to  distinguish 
it  from  Fox  V.  Gregg.  Indeed,  looking  at  the  peculiar  nature  of  the 
gift  in  the  case  under  consideration,  it  may  be  thought  to  have  been 
more  difficult  to  confine  the  ultimate  direction  to  the  gift  in  default 
of  appointment,  than  it  would  have  been  to  have  adopted  that  con- 
struction in  Fox  V.  Gregg.  The  cases  can  hardly  turn  upon  the  use 
of  the  word  "  share,"  or  the  like.  Lord  Langdale  observed,  in  a  case 
before  him  (m),  that  the  intention  of  a  settlor  is  not  to  be  ascertained 
merely  from  the  manner  in  which  the  fund  is  given  over  in  default 
of  appointment  To  say  because  the  settlement  specifies  the  manner 
in  which  the  fund  is  to  go  if  unappointed,  the  power  must  necessarily 

(m)  Fearon  v.  Desbri^ay,  14  BeaT.  642. 
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be  cut  down  so  as  to  prevent  the  donee  from  disappointing  those  to 
whom  the  property  is  to  go  in  default  of  appointment^  did  not  appear 
to  him  to  be  a  fair  conclusion. 

26.  We  have  already  had  occasion  to  consider  in  what  cases 
appointments  may  be  made  to  the  surviving  children,  and  the  effect 
of  an  advancement  by  the  parent,  and  also  the  general  construction 
of  a  gift  to  children  in  default  of  appointment ;  and  in  what  cases, 
under  particular  limitations,  their  issue  may  stand  in  their  place,  or 
take  in  competition  with  them  (n).  We  have  also  seen  in  what  cases 
a  power  to  appoint  to  children  is  a  trust,  which  the  parent  or  other 
donee  is  bound  to  execute  (o). 


(n)  Ch.  12. 


{p)  Ch.  10,  9.  3. 


SECTION  III. 
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1.  Regemhle  povsera  to  appoint  a  fund, 

2.  Whether  conditions  can  be  imposed, 

3.  Where  all  younger  children  are  in- 

eluded, 

4.  LimitatUmi  over,  f^c.  valid* 

'•1 

6.  \  Portions  cannot  he  made  to  vest  before 

5.  I     they  are  wanted, 

9.  J 

7.  Excess  in  time  of  vesting,  corrected. 
\\»'\Child  dying  before  portion  required, 
13.;     it  sinks, 

14.  Interest  may  be  charged* 

16.  When  raised  under  reversionary  termS' 


]  7.  Interest  is  applicable  for  maintenance* 
18.  Past  interest  dees  not  sink  with  por- 
tion, 
10.  Rate  qf  interest. 

20.  Where  interest  payable  by  a  jointress, 

21.  Portions  postponed  by  a  jointure  cre- 

ated under  a  poxoer, 
29.  Construction  of  power  in  articles, 

24.  Implication  qf  survivorship  in  articles* 

25.  Poioer  to  appoint  portions  not  antho" 

rized  by  articles  under  general  words. 

26.  Extent  qf  power  in  articles  to  vary  the 

pjwisitms. 


1.  The  usual  powers  to  a  parent  to  appoint  portions  to  be  raised 
for  the  children,  where  no  fund  will  be  in  existence  unless  ap[>ointed, 
are  not  distinguishable  in  their  main  features  from  powers  to  ap2)oint 
to  children  an  estate  or  a  fund  actually  set  apart  (a). 

2.  But  in  Pawlet  v*  Pawlet  (b),  before  referred  to.  Lord  Hard- 
wicke  took  this  distinction,  that  where  a  father  has  only  a  iwwer  of 
appointment,  or  distributing  portions  which  are  to  be  raised  at  all 
events,  he  cannot  annex  any  condition  to  the  payment  of  any  share 
which  he  appoints ;  otherwise  it  is  where  the  portions  are  not  to  be 
raised  at  all  without  the  father's  a])pointment,  for  there  the  father 


(o)  Menzpy  v.  Walker,  For.  72. 


(b)  1  Wila.  234 ;  vide  supra,  p.  228. 
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may  annex  a  condition.  This,  however,  was  a  gratis  dictum^  and  I 
have  not  met  with  any  case  in  which  the  distinction  has  been 
acted  upon.  It  would  be  difficult  to  establish  such  a  general  rule 
upon  principle,  as  in  each  case  the  words  of  the  power  must  be  the 
guide  of  the  father's  appointment.  It  has  been  decided  that,  under 
a  power  to  charge  portions  for  daughters  on  a  real  estate,  portions 
for  them  may  be  provided  for  their  separate  use,  with  a  clause  against 
anticipation  whilst  married  (c).  In  Fearon  v,  Desbrisay  ((/),  Lord 
Langdale  said  he  concurred  in  the  observations  cited  from  this  work, 
that  in  substance  and  effect  the  rules  respecting  powers  to  raise 
portions  must  be  treated  in  the  same  manner  as  powers  to  divide 
funds  already  provided ;  but,  he  added,  there  may  be  circumstances 
connected  with  a  portion  which  give  a  different  colour  to  the  trans- 
action from  that  which  exists  in  other  cases.  Where  a  portion  is  to 
be  raised  out  of  the  estate  of  another,  it  is  a  mark  of  fraud  to  direct 
it  to  be  raised  when  it  is  plainly  not  required. 

3.  A  general  power  in  a  will  by  which  estates  are  devised  in  strict 
settlement,  for  a  t-enant  for  life  to  charge  portions  for  his  younger 
child  or  children,  includes  all  the  younger  children  by  any  mar- 
riage {e).  But  an  execution  of  the  power  in  favour  of  the  younger 
children  of  the  first  marriage,  may  be  a  good  execution  of  the  power. 
It  is  not  void  on  the  face  of  it,  for  the  appointor  may  not  marry  again 
and  have  children,  objects  of  the  power,  by  a  second  marriage.  The 
appointment  would  become  a  bad  one  in  case  there  should  be  such 
children,  and  the  power  might  be  re-executed,  unless  the  donee  had 
by  the  first  appointment  in  effect  bound  himself  not  to  defeat  the 
interests  created  in  favour  of  the  chil(h'en  of  the  first  marriage,  in 
which  case  he  could  not  re-execute  his  power  so  as  to  defeat  the 
interest  which  they  would  take  in  default  of  appointment  (/). 

4.  If  a  sum  of  money  is  to  be  settled  upon  younger  children,  the 
donee  of  the  power  may  introduce  limitations  over,  clauses  of  sur- 
vivorship, &c.  (^). 

5.  Although  a  power  is  given  generally,  yet  the  courts,  or  at  least 
equity,  will  not  permit  it  to  be  exercised  so  as  to  give  a  vested 
interest  before  the  time  in  which  it  was  the  intention  of  the  parties 
that  the  portion  should  vest  Thus,  where  portions  for  younger 
children  were  to  be  raised  at  such  times  as  the  father  should  direct, 
and  he  having  a  daughter  fourteen  years  of  age,  directed  the  trustees 
to  raise  the  portion  immediately ;  the  daughter  died  under  age,  and 
the  father  claimed  her  portion  as  administrator ;  Lord  Thurlow  said, 
^^  The  meaning  of  a  charge  for  children  is,  that  it  shall  take  place 

(c)  Dickinftoii  v,  Mort,  8  Hare,  178.  (/)  Green  v.  GreeD,  2  Jo.  &  Lat.  529. 

(d)  14  Beav.  643.  (flr)  See  15  Ves.  552 ,  Brograve  ».  Winder, 

(e)  Burrell  t?.  Crutchloy,  15  Ves.  544;  2  Ves.  jun.  634. 
Groen  v.  Green,  2  Jo.  &  Lat.  629. 
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when  it  shall  be  wanted.  It  is  contrary  to  the  nature  of  such  a 
charge  to  have  it  raised  before  that  time.  And  although  the  power 
is  in  this  case  to  raise  it  when  the  parent  shall  think  proper^  jet  that 
is  only  to  enable  him  to  raise  it  in  his  own  lifetime^  if  it  should  be 
necessary.  It  would  have  been  very  proper  to  do  so  upon  the 
daughter's  marriage^  or  for  several  other  purposes^  but  this  is  against 
the  nature  of  the  power."    And  the  bill  was  dismissed  (A). 

6.  Where  a  father  had/  under  a  will,  a  power  of  appointment  amongst 
his  children,  and  in  default  of  appointment  the  fund  was  given  to  his 
children  to  be  vested  at  twenty-one,  or  death  under  that  age  leaving 
issue,  with  a  gift  over  in  case  no  child  should  attain  twenty-one  or  die 
under  that  age  leaving  issue,  the  father,  four  days  after  the  birth  of  a 
child,  appointed  the  fund  (in  default  of  the  exercise  of  anew  power  of 
appointment  to  himself)  to  his  child  then  bom,  and  all  his  future  chil- 
dren :  two  other  children  were  bom,  and  it  was  insisted  by  the  parties 
entitled  to  the  contingent  gift  over  under  the  will,  that  the  appointment 
was  fraudulent,  and  was  no  bar  to  the  accounts  sought  by  them  by  a 
bill  filed  before  the  birth  of  the  child.  But  the  yice-Chancellor  heldj 
that  the  appointment  was  a  reasonable  one,  and  was  good,  for  it  was 
made  to  all  the  children,  and  equality  was  equity.  It  was  true  that 
the  father  might,  on  the  happening  of  some  future  event,  take  some 
benefit  from  the  appointment,  unless  the  Court  should  interfere  to 
prevent  him,  but  as  that  contingency  had  not  yet  happened,  he 
thought  that  the  Court  could  not  then  interfere  (t).  The  learned 
Judge  thought  that  the  interest  of  the  plaintiffs  was  displaced,  but 
it  might  revive.  This  case,  he  said,  is  like  the  case  where  there  is  a 
gift  for  life^  with  a  contingent  remainder  in  tail,  with  a  limitation 
over :  the  party  entitled  under  that  limitation  has  a  right  which  he 
may  enforce  in  equity,  but  on  the  birth  of  the  tenant  in  tail  there  is 
an  end  of  the  matter.  If,  however,  the  tenant  in  tiul  should  die 
without  issue,  the  right  of  the  remainder-man  would  revive.  But 
we  may  observe,  the  question  in  the  principal  case  was,  whether  the 
gift  over  to  the  plaintiffs  under  the  will  was  not  like  the  gift  to  the 
children,  for  which  it  was  a  substitution,  simply  in  default  of  appoint-' 
menty  and  if  so,  the  interest  had  wholly  ceased,  subject  to  any  ques- 
tion in  case  of  the  father's  taking  an  interest  for  his  own  benefit 

7.  In  Edgeworth  v,  Edgeworth  (j),  when  the  power  was  to  charge 
estates  "  with  reasonable  portions  or  fortunes  for  younger  children, 
and  for  their  maintenance  and  education,"  a  portion  was  appointed 

(A)  Lord   HiochlnbrolLe  v,  Seymour,  1  the  question  of  frand  waa  sent  to  a  Jury ; 

Bro.  C.  C.  305;  and  aee  11  Ves.  479,  S.  C,  Beat.  585  ;  Lady  Wellealey  v.  Lord  Moi^ 

cited  by  Lord  Eldon,  who  said,  the  daugh-  nington,  1  Jar.  N.,  S.,  1902. 

ter  was   cousiimpti?e ;    see  1  Beat.  834  ;  (i)  Batcher  v.  Jacksoo,  18  Sim.  444^ 

Cniiynghame  v.  Thurlow,  1  Russ.  &,  Myl.  (j)  1  Beat.  32S. 
436,  n. ;  Gee  o.  Gumeyi  2  Coll.  486,  where 
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to  a  child  tinder  twenty-one^  payable  on  the  death  of  the  appointor, 
with  interest ;  and  it  was  held  not  to  be  vested  so  as  to  be  trans- 
missible, as  the  infant  died  under  twenty-one.  Lord  Chancellor 
Hart  said,  that  to  prevent  the  intention  from  being  defeated,  the 
word  reasonable  must  be  considered  as  pervading  every  part  of  the 
power ;  and  therefore  the  appointment,  to  be  reasonable,  should  be 
so  not  only  in  amount,  but  in  the  time  and  occasion  on  which  the 
child  would  want  the  portion. 

8.  But  where,  upon  marriage,  funds  actually  provided  by  the  hus- 
band's mother  were  settled  on  himself  for  life,  and  then  to  pay  an 
annuity  to  the  wife,  and  subject  thereto  for  his  children  by  any  mar- 
riage at  such  ages  and  in  such  manner  'as  he  should  appoint,  and 
for  want  of  appointment  for  the  children  equally,  but  not  to  vest  till 
twenty-one,  or  marriage  with  consent,  with  an  ultimate  gift  over  to 
his  sisters — ^the  husband,  a  few  months  after  the  birth  of  his  first 
child,  appointed  the  whole  fund  to  him  to  vest  immediately,  but  reserv- 
ing a  power  of  revocation.  In  the  next  year  his  wife  being  enceinte^ 
and  he  being  in  a  precarious  state  of  health,  which  ended  in  his  death 
a  very  short  time  afiberwards  he  revoked  the  former  appointment, 
and  appointed  the  whole  fund  to  his  son,  and  all  his  other  children 
by  his  wife  who  should  be  living  at  his  death,  or  born  in  due  time 
afterwards,  as  tenants  in  common,  and  he  again  reserved  a  power 
of  appointment.  A  daughter  was  bom  after  his  death,  and  the 
son  died  in  his  infancy,  and  upon  a  contest  between  his  mother  as 
his  administratrix  and  the  sisters  of  his  father,  the  appointments  were 
held  to  be  valid ;  for  it  was  authorized  by  the  power,  and  was  made 
bond  fide ;  the  father  himself  never  could  derive  any  benefit  imder 
the  appointment  (A)k 

9.  In  a  still  later  case  (^,  where  there  was  an  exclusive  power  to 
the  husband  and  wife  or  the  survivor  over  an  existing  fund  to  ap- 
point to  their  children,  and  in  default  of  appointment,  the  children 
were  to  take  vested  interests  at  twenty-one,  and  in  default  of  chil- 
dren taking  a  vested  interest,  the  fiind  was  to  go  to  the  persons  who 
would  be  entitled  to  the  property  of  the  wife  if  she  had  died  a  widow 
and  intestate,  a  joint  appointment  (with  a  joint  power  of  revocaticm 
and  new  appointment)  to  the  only  child  of  the  marriage,  a  healthy 
child  of  nearly  four  years  of  age,  to  vest  immediately,  was  supported. 
The  child  died  in  about  two  years.  It  was  considered  to  be  no 
objection  that  the  object  in  part  was  to  defeat  the  persons  entitled 
under  the  ultimate  gift  over,  or  that  the  husband  in  result  took  a 
benefit  under  the  appointment 

10.  We  have  already  seen,  that  if  the  power  be  only  to  give  un- 
conditionally, and  it  be  exceeded  by  directing  iiie  portions  to  be  paid 

(k)  Fearon  v.  Desbrisay,  14  Deav.  635.       (Z)  Beero  «.  Hoffioister,  3  Jar.,  N.  S.,  78. 
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at  twenty-one  or  marriage^  the  appointment  will  be  reformed,  and  the 
portions  be  made  payable  at  once  (m). 

11.  In  Warr  r.  Warr(w),  the  father  under  a  marriage  settlement 
had  power  to  raise  a  term  of  ninety-nine  years  in  lands  for  raising 
given  portions  for  the  younger  children,  to  be  paid  at  such  times  as 
the  trustees  in  their  discretion  should  appoint,  for  their  better  main- 
tenance and  preferment ;  the  father  limited  the  sum  accordingly  and 
died :  the  youngest  son  died  at  seventeen,  and  it  was  held  that  his 
portion  sunk  into  the  inheritance. 

12.  In  Brown  r.  Nisbett(o),  the  trust  of  a  term,  to  commence  in 
possession  after  the  demise  of  husband  and  wife,  was  to  raise  such 
sums,  not  exceeding  2007.,  for  the  settlor's  two  daughters  as  the 
husband  and  wife  should  appoint,  and  in  failure  of  such  appointment, 
as  the  survivor  should  appoint,  with  interest  from  such  time  as  the 
term  should  conunence  in  possession,  and  not  before.  By  a  joint 
appointment,  the  200  /.  was  directed  to  be  equally  divided  between 
the  daughters,  to  be  paid  to  them  six  months  after  the  death  of  the 
survivor  of  the  father  and  mother,  and  if  either  of  them  died  before 
payment  or  the  money  became  due,  then  the  money  being  the  share 
of  her  dying  to  be  for  the  benefit  of  her  executors.  One  of  the 
daughters  did  so  die.  Lord  Thurlow  held  the  appointment  over  to 
the  executor  void.  He  said  it  had  been  insisted,  that  if  a  daughter 
die  before  time  of  payment,  the  portion  shall  not  be  raised,  but  sink 
into  the  inheritance,  like  the  common  case  of  portions  reserved  on 
marriage,  payable  out  of  the  inheritance  at  a  subsequent  time,  and 
the  daughter  dies  before  that  time ;  and  he  saw  no  difference.  The 
execution  was  part  of  the  power  (I) ;  suppose  then  it  had  been  in- 
serted in  the  original  deed,  it  would  have  been  so. 

13.  And  it  is  settled  now,  that  whether  the  portion  charged  upon 
land  be  given  with  or  without  interest  by  deed  or  will,  if  the  person 
dies  before  the  age  at  which  it  becomes  payable,  it  shall  sink  into  the 
estate  (/?). 

14.  We  have  seen  that  the  general  rule  is,  that  a  power  to  charge 
a  principal  sum  with  an  inmiediate  security  includes  a  right  to  charge 
the  interest  besides  {q). 

15.  And  although  portions  are  secured  upon  a  reversionary  term, 
to  commence  after  life  estates  in  the  husband  and  wife,  and  in  default 
of  appointment  are  not  payable  until  after  the  death  of  the  survivor 

(m)  Dillon  V.  Dillon,  1  Ball  &  Beat  77;  (p)  Per  Lord  Hardwicke,  1  Atk.  555. 

but  qtu  whether  the  power  was  exceeded.  (q)  Lord    Kilmurry  v.  Geery,   2  Salk. 

(n)  Prec.   Cha.    213;    see   Sheldon  v,  53S;  see  2  P.  Wms.  671  ;  Orby  v.  Lord 

Dormer,  2  Vem.  810 ;  Mayhew  v.  Middle-  Mohun,  Gilb.  Rep.  45 ;  Roe  v.  Pogson,  2 

ditch,  1  Bro.  C.  C.  162.  Madd.  457 ;  Simpson  v.  O'SulUvan,  3  Dm. 

(o)  1  Cox,  13.  &  War.  448. 

(1)  That  is,  the  appointment  is  to  be  treated  as  part  of  the  deed  creating  the  power. 
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of  the  husband  and  wife,  yet  the  father,  under  a  power  to  appoint 
the  portions  at  such  time  or  times,  &c.  as  he  shall  think  fit,  may, 
although  his  wife  survive  him,  make  an  immediate  appointment  to 
the  children,  so  as  to  burden  the  estate  with  interest  on  the  portions 
from  his  death  (r) ;  but  of  course  it  could  not  be  raised  against  the 
life  estate. 

16.  Tn  Boycot  v.  Cotton  (5),  in  a  strict  settlement,  the  tenant  for 
life  had  a  power  to  charge  any  part  of  the  lands,  not  exceeding  500/. 
a  year,  for  portions  for  his  younger  children,  and  also  a  power  of 
jointuring.  He  exercised  both  powers,  and  charged  the  part  of  the 
estate  not  charged  with  the  jointure,  and  after  the  decease  of  the 
jointress  charged  the  other  part  also,  with  fixed  portions  (the  whole 
of  the  lands  charged  not  amounting  to  above  500  /.  a  year),  to  be 
paid  to  sons  at  twenty-one,  and  to  daughters  at  twenty-one  or  mar- 
riage, and  to  be  paid  with  interest  at  five  per  cent,  per  annum  from 
his  death  to  the  payment  thereof,  and  Lord  Hardwicke  (who  relied 
partly  upon  ihe  fact  that  the  whole  value  of  the  estate  was  charged 
with  the  portions)  held  that  the  donee  could  charge  the  estate, 
although  partly  in  reversion,  with  interest;  for  where  there  is  a 
power  to  charge  an  estate  with  a  gross  sum,  it  likewise  implies  a 
power  to  charge  it  with  interest,  because  it  may  be  necessary  that 
interest  should  be  given  by  way  of  maintenance. 

17.  And  where  interest  is  thus  charged,  it  ought  not  to  accumu- 
late, but  to  be  paid  annually,  for  the  natural  construction  is,  that  it 
should  be  paid  annually,  and  becomes  due  every  day ;  it  is  given  as 
a  recompense  in  the  meantime,  till  the  principal  is  due.  And  it  will 
be  considered  as  maintenance ;  for  giving  interest  is  the  same  thing 
as  giving  express  maintenance  (/). 

18.  So,  although  the  principal  will  sink  into  the  inheritance  where 
the  child  dies  before  the  portion  is  required,  yet  the  interest  as  main- 
tenance will  be  payable  to  the  person  by  whom  the  infant  has  been 
maintained  (u). 

19.  The  donee  of  the  power,  having  power  to  charge  interest  may 
fix  the  rate,  formerly  not  exceeding  the  legal  rate  {x).  If  no  rate 
is  fixed,  the  Court  will  give  four  per  cent,  (y),  and  the  old  rule  as 
to  the  rate  of  interest  would  probably  still  prevail,  notwithstanding 
that  the  statutes  of  usury  have  been  repealed. 

20.  In  Beale  v.  Beale  {z)  the  portions  appointed  under  a  power 
were  held  to  override  the  wife's  life  estate  limited  by  the  settle- 

(r)  Conway  v.  Conway,  3   Bro.  C.  C.  (a?)  Lewis  v.  Freke,  2  Veg.  jun.  507; 

2G7;  Wynter  v.  Bold,  1  Sim.  8c  8tu.  507.  Sitwell  v.  Barnard,  6  Ves.  520,  544. 

(tf)  1  Atk.  552;  and  see  Hall  v.  Carter,  {y)  S.  C. ;  see  Codrington  v.  Foley,  6 

2  Atk.  354,  35S.  Ves.  364 ;  in  Ireland  the  general  rule  gives 

it)  Per  LoiMi  Hardwicke,  in  S.  C.  1  Atk.  five  per  cent. 

655.  {2)  1   P.  Wms.  244;   Gilb.   Rep.   03; 

(a)  S.  C.  WaiT  r.  Warr,  Prec.  Cha.  213.  vide  supra,  p.  40. 
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ment  The  portionB  were  made  payable  by  the  mstrument  exe- 
cuting the  power  at  twenty-one  or  marriage,  without  more.  Lord 
Harcourt  gave  them  interest  on  their  portions  at  three  per  cent,  till 
twelve,  from  thence  four  per  cent. ;  but  upon  an  appeal  by  them. 
Lord  Cowper  held,  that  they  could  not  charge  the  jointress  with  in- 
terest until  the  portions  were  payable,  but  from  that  time  they  were 
to  carry  the  full  legal  rate ;  but  he  said,  that  the  reason  of  postr 
poning  the  payment  being  in  favour  of  the  jointress,  she  ought  to 
maintain  them  out  of  the  profits  of  her  jointure  lands.  But  this 
appears  to  have  been  rather  an  intimation  to  her  what  she  ought  to 
do  than  an  order  upon  her  to  do  it. 

21.  And  imless  a  contrary  intent  appear,  the  introduction  of  a 
jointure  by  the  exercise  of  a  power  will  postpone  the  payment  of 
the  portions  until  the  death  of  the  jointress ;  and  if  the  principal  is 
not  raisable  in  the  lifetime  of  the  jointress,  the  interest  cannot  be 
due  till  after  her  death,  for  interest  is  only  in  lieu  of  nonpayment  of 
principal  (a). 

22.  And  in  these  cases  the  design  of  the  whole  settlement  must 
be  taken  into  consideration,  and  fruit  should  not  be  extorted  from  a 
barren  reversion,  except  where  the  owners  have  expressly  directed 
it  (6). 

23.  Where  articles  for  a  strict  settlement  directed  that  the  settle- 
ment should  contain  a  clause  *'  empowering  the  husband  to  charge 
1,000  /.  for  the  younger  children  of  the  marriage,'^  the  Court  inclined 
to  think  it  meant  a  charge  on  the  estate  as  a  provision  for  the 
younger  children,  with  a  power  only  to  the  father  to  apportion  the 
shares  (c). 

24.  If  in  default  of  appointment  portions  are  by  articles  agreed  to 
be  settled  upon  the  children  at  the  usual  ages,  as  tenants  in  common, 
survivorship  between  the  children  may  be  implied  in  favour  of  the 
intention  {d)  (I). 

25.  In  Higginson  v.  Bameby  {e)  a  testator  by  his  will  directed  a 
strict  settlement  to  be  made  of  his  real  estate  on  his  nephews  and 
their  sons,  and  that  there  should  be  a  power  for  the  nephews  to 
jointure  to  a  certain  extent,  and  a  power  to  the  trustees  to  sell  and 
exchange,  and  also  a  power  to  the  beneficial  devisees  and  trustees  to 
lease ;  '*  and  that  there  should  also  be  contained  in  such  settlement 
all  other  clauses,  powers,  and  provisoes  as  are  usually  inserted  in 
settlements  or  deeds  of  that  kind : "  it  was  held,  that  the  will  did 

(a)  Chnrchmaii  «.  Hairey,  Ambl.  841.  (d)  Bynes  v.  Bedington,  1  Llo.  &  Goo. 

(b)  Beynolds  v.  Meyrick,  1  Eden,'  iS;      t  Plunkett,  83. 
Evelyn  v.  Eyelyn,  2  P.  Wms.  659.  (e)  8  Sim.  k  Sto.  5ia 

(e)  SaTage  v.  GarroU,  1  Ball  &  Beat  2S5. 

(I).  Qtt.  whether  the  clause  to  be  supplied  was  not  the  common  clause^  that  no  one 
child  in  defiuilt  of  appointment  should  take  more  than  10,000  /. 
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not  authorize  a  power  to  appoint  portions  to  younger  children,  be* 
cause  the  effect  of  such  a  power  would  be  to  diminish  the  estate, 
which  was  expressly  limited  in  strict  settlement,  and  because  there 
was  no  certain  rule  as  to  the  quantum  of  such  portions,  by  which 
the  Court  could  be  guided.  The  words  were  considered  as  referring 
to  usual  and  necessary  powers  of  management. 

26.  Where  the  articles  contained  a  provision  for  the  intended  wife 
and  children,  and  a  proviso  that  it  should  be  lawful  to  vary  and  alter 
the  provisions  and  terms  contained  in  the  articles  in  such  manner  as 
to  the  intended  husband  and  wife  should  seem  fit  previous  to  the 
execution  of  the  settlement,  it  was  held  that  the  power  did  pot 
enable  the  parents  to  interfere  with  the  estate  and  interest  of  the 
eldest  son ;  but  that  it  referred  only  to  the  provisions  for  the  wife 
and  younger  children,  and  that  it  was  intended  to  give  the  power  of 
varying  and  altering  the  terms  and  provisions  of  the  charges  created 
as  amongst  those  who  were  intended  to  benefit  by  them,  and  not  to 
introduce  new  estates,  charges  and  interests  in  favour  of  strangers 
to  the  agreement,  and  therefore  an  attempt  to  introduce  a  power  to 
jointure  an  after-taken  wife,  and  to  appoint  portions  to  children  of  a 
future  marriage,  was  set  aside  (/). 

(/)  Duke  of  Bedford  v.  Marq.  of  Aberconiy  1  Myt  ic  Cnu  312 ;  a  peculiar  case. 
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3.  May  be  exereited  in  favour  qf  mccoB' 

Hvevrives. 
d.  UnUsa  coT\flned  hy  intention. 

4.  Bepeated  executions  for  the  same  to^e 

good. 

6.  Not  exhausted  by  a  declaration  that 

remainder-man  shall  take  the  sur- 
plus. 

7.  Where  confined  to  future  marriages. 
Power    cannot    be    exceeded  as   to 

quantity  or  value   qf  land  to  be 
ISj     charged. 
9.  Must  be  to  the  w^e  herself. 

10.  Chattel  interest  cannot  be  substituted 

forfreehold. 

1 1.  Jnstifficieney  of  lands  made  good. 

12.  To  what  extent  wife  is  relieved. 


8.-J. 


13.  Husband  not  entitled  to  her  fortune  if 

Jointure  invalid. 

16.  May  be  agreed  to  be  exercised  by  re- 

maindsr-man. 
Ill  "^ 

>  What  agreements  bind  the  power. 

18.  Where  the  jointure  may  be  clear  ^ 

taxes. 

19.  By   rtference    to    ordinary   annual 

rental. 

24.  Where  articles  shall  be  construed  by 

the  power. 

25.  Taxes  confined  to  titne  when  powen 

was  executed.    Value  to  be  taken  at 

the  same  period. 
27. "i  Covenant  confined  to  power,  where 
28./    there  is  mistake. 


700     POWER   TO    JOINTURE   EXERC18EABLE   TOT.    QUOT.     [CH.  17. 


29.  Where  the  power  extends  to  the  whole 

estate. 

30.  Lawful  money  qf  Great  Britain.  * 

31.  Where    the   Jointure   will    not    bar 

dower. 

32.  If  required,  equitable  bar  s^ffleient. 
34.  Whetfter  \f  to  be  in  bar  qf  dower  it 

must  be  before  marriage. 
30.  Alterations  by  statute  in  the  law  qf 

dower. 
37.  Appointment  uponeondiHon,  appointor 

may  release  condition* 


38.  Jointure  in  proportion  tofoi^tune,  how 

the  latter  should  be  paid. 

39.  "1 

40  f^*^*^^ 

41.  Fortune  received  qfter  husband^s  death 
not  tahen  into  aeeoustt, 

48.  J^iwtdulent  execution. 

43.  Death-bed  exeeuiion. 

44.  Donee  qf  power  ordered  by  decree  to 

execute  it. 


1.  It  has  been  already  shown  in  what  instances  equity  will  aid 
the  defective  execution  of  a  power  to  jointure  (a),  and  the  estates 
which  may  be  created  under  the  power  have  also  been  pointed 
out  (J).  It  remains  only  to  recal  our  recollection  to  these  points, 
and  to  state  such  questions  as  may  be  said  peculiarly  to  relate  to 
this  power,  although  certainly  the  decisions  upon  them  would  equally 
govern  any  other  power  of  a  similar  nature. 

2.  As  the  object  of  a  power  to  jointure  is  to  enable  the  party  to 
whom  it  is  given  to  make  a  provision  for  the  wife  who  shall  survive 
him,  and  as  the  power,  however  frequently  exercised,  can  only 
operate  as  a  charge  in  one  instance,  the  most  liberal  construction 
should  be  put  upon  the  power  in  favour  of  a  repeated  execution  of 
it  (c).  And  under  a  power,  if  a  man's  present  wife  die,  and  he 
marry  any  other  wife,  then  and  so  often  to  settle  a  jointure  for  such 
wife  during  her  life,  he  may  settle  a  jointure  upon  any  wife  that  he 
may  afterwards  marry,  and  so  toties  quoties  (rf). 

3.  But  in  a  case  where  the  testator  directed,  that  if  his  son  married 
a  gentlewoman  with  a  good  fortune,  the  trustees  should  settle  a  rent- 
charge  on  her  for  her  life,  subject  thereto,  on  the  issue  of  that  mar- 
riage in  strict  settlement ;  but  if  the  son  died  without  issue,  then 
over ;  and  the  question  was,  how  the  estate  was  to  be  settled ;  Lord 
Hardwicke  determined,  that  an  estate-tail  should  be  given  to  the 
son  after  the  strict  settlement,  as  otherwise  the  issue  of  any  future 
marriage  could  not  take,  which  would  defeat  the  testator's  inten- 
tion. He  said  it  was  objected  that  this  inconvenience  would  not 
happen  there  ;  for  that  the  trustees  might  execute  this  power  toties 
quoties^  and  that  gentlewoman  was  nomen  collectivum.  But  that, 
he  said,  would  not  be  according  to  the  construction  of  powers,  which 
can  be  executed  but  once,  unless  the  words  import  otherwise,  as  it 
evidently  was  not  there,  although  it  might  be  executed  upon  a  second 
wife,  if  not  done  before.    And  this  decree,  he  added,  answers  all  the 

(a)  Vide  fupra,  ch.  11.  (<f)  Hervey    v.    Hervey,    1   Atk.   561; 

(&)  Vide  supra,  ch.  8.  Barnard  Cha.  Rep.  103 ;  and  eee  2  Burr, 

(c)  8e«  Haultby  v.  Maultby,  2  Ir.  Ch.  1144,   1145;  Barron  o.  Con«Ubile,  7  Ir. 

Ilep.  32.  Ch.  Rep.  467. 
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words  in  the  will  (e).  This  case,  it  will  be  observed,  can  scarcely  be 
ranked  with  those  upon  the  common  power  of  jointuring,  for  the 
object  of  the  power  was  to  make  a  strict  settlement  of  the  estate,  and 
not  merely  to  authorize  the  limitation  of  a  jointure. 

4.  And,  as  we  have  already  seen,  such  a  power  may  be  executed 
in  favour  of  the  same  wife  at  different  times,  provided  that  the  party 
do  not  in  all  the  executions  exceed  the  limits  of  the  power  (y*). 

5.  And  although  a  jointure  less  than  the  power  authorizes  may 
appear  by  the  deed  to  be  a  full  execution  of  the  power,  or  to  amount 
to  a  release  of  it,  yet,  as  we  have  also  seen,  the  intention  must 
appear  clearly :  therefore  a  declaration  in  a  deed  partially  executing 
a  power  of  jointuring,  that  it  is  in  lieu  of  dower  and  thirds,  and  that 
the  remainder-man  shall  have  the  surplus,  will  not  operate  as  a  re- 
lease of  the  power,  for  they  are  only  words  put  in  by  conveyancers 
ad  of  course  (^).  The  practice  in  conveyancing  is  said  to  be,  to 
release  the  power  and  all  further  claim  to  it  whenever  the  power  is 
completely  executed,  and  there  is  no  intention  to  go  any  further  in 
the  exercise  of  it  (A). 

6.  In  Zouch  V.  Woolston (t)  the  words  were  very  large;  "from 
time  to  time  during  his  life,  by  deed  or  deeds,  writing  or  writings,  to 
limit  all  or  any  part  of  the  estate  to  any  woman  or  women  that  shall 
be  his  wife  or  wives,  for  and  during  their  life  or  lives ; "  and  yet  it 
was  argued  that  this  manner  of  expression  was  meant  to  take  in  the 
case  of  marrying  different  wives  one  after  another;  but  the  Court 
said  it  had  no  meaning  other  than  by  applying  these  words  to  each 
respective  wife  that  he  might  marry,  and  construing  them  to  em- 
power the  husband  to  make  different  settlements  upon  the  same 
wife. 

7.  Where  the  power  under  a  will  was  to  the  tenants  for  life  to 
appoint  a  jointure  to  any  woman  or  women  whom  they  might  marry, 
in  proportion  to  the  marriage  portion  they  should  receive  with  their 
wives,  it  was  held  not  to  include  a  wife  who  was  married  before  the 
date  of  the  will  (A). 

8.  In  discussing  the  general  subject,  we  have  elsewhere  considered 
what  interests  may  be  appointed  and  where  there  may  be  a  limita- 
tion to  trustees  for  the  object  of  the  power  (Z).  As  before  stated,  a 
power  to  grant  a  jointure  rent-charge  on  any  part  of  the  estate  of  a 
particular  value,  will  not,  even  in  equity,  authorize  an  appointment 
of  a  jointure  rent-charge  on  the  entire  estate ;  nor  will  a  power  to 
settle  part  of  the  land  of  a  given  value,  authorize  an  appointment  of 

(e)  Allanson  v.  Clitherow,  I  Ves.  24.  ubi  sup, 

(f)  Hervey  r.  Hervey,  1  Alk.  fi61,  et  (h)  See  2  Burr.  1149,  per  Wilmot,  J. 
ubi  sup. ;  Zoach  o.  Woolston,  2  Burr.  l)3G;          (i)  2  Burr.  1136. 

1  Blackst.  281 ;  and  see  Doe  9.  Milborne,  {k)  Dillon  v.   Dillon,   1 1  Jr.  £q.   Hep. 

2  Term  Rep.  721.  423. 

{g)  Videw/yra^p.SI ;  Hervey  v,  Hervey,  {})  Sujjra,  p.  405,  407. 
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a  rent-charge  of  the  same  value  on  the  whole  estate ;  but  equity  in 
favour  of  the  wife  would  relive  against  the  defective  appointment 

9.  In  Hervey  v.  Hervey  (m),  the  power  was  to  make  a  jointure  of 
such  of  the  lands  as  he  thought  proper^  not  exceeding  600  /.  a  year. 
In  execution  of  the  power,  the  devisee  conveyed  all  the  lands  which 
were  subject  to  the  power  to  trustees,  not  to  the  wife,  for  raising 
the  jointure.  Lord  Haidwicke  said  that  the  words  jointure  or  pro- 
vision were  synonymous  terms,  but  this  was  a  conveyance  to  trustees, 
which  is,  in  point  of  law,  no  jointure,  for  ta  make  it  so,  the  provision 
ought  to  be  to  the  toife  hei^elf.  No  conveyance  could  be  pursuant  to 
the  power  but  what  was  to  the  wife  herself,  and  the  point  was  ruled 
the  same  way  in  the  case  of  Churchman  v.  Harvey  (n). 

10.  We  have  before  seen,  that  under  a  power  to  jointure  by  limit- 
ing the  estate  to  the  wife  for  her  life,  a  term  of  years  dependent  on 
her  life  cannot  be  created  at  law,  because  the  estates  are  different, 
one  being  a  freehold  and  the  other  a  chattel,  and  the  freehold  in  her 
being  a  qualification  to  any  future  husband  to  be  a  Member  of  Par- 
liament, kill  game,  &c.  (under  the  old  law) ;  but  such  an  appointment 
would  be  supported  in  equity  (o). 

11.  So  we  have  seen,  that  where  the  power  is  actually  executed, 
but  lands  to  the  value  agreed  upon  are  not  settled,  the  wife  will  be 
relieved  against  the  remainder-man  (jd). 

12.  Where  in  pursuance  of  articles  a  husband  settled  a  jointure 
upon  his  wife,  and  afterwards  voluntarily  appointed  to  her  under  a 
power  a  jointure  of  250  /.  a  year  as  an  additional  jointure,  but  which 
was  declared  to  be  in  recompense  of  all  deficiencies  either  in  title  or 
value  of  any  estate  on  her  before  settled  or  agreed  to  be  settled  in 
consideration  of  their  marriage ;  and  the  first  proved  defective  both 
in  title  and  value,  for  he  was  only  tenant  in  tail  of  the  estate,  and 
died  without  issue  and  without  suffering  a  recovery ;  the  settlement 
was  made  good  against  the  remainder-man  to  the  extent  of  her 
articles  and  of  her  right  of  dower  (I),  and  the  250  /.  per  annum  was 

(m)  1  Atk.  661.  (o)  Supra,  p.  409. 

(n)  See  Ambl.  941.  (p)  Supra,  ch.  11,  s.  2. 

(I)  The  case  is  complicated.  Viner  states  it  inaccurately.  The  arttdeB  were  general, 
but  to  be  lands  in  a  county  in  which  some  of  the  lands  were  situated*  of  which  the  hus- 
band was  tenant  in  tail,  without  any  power;  and  the  settlement  itself  was  of  lands  in  the 
three  counties  of  which  he  was  so  tenant  in  tail.  The  power  was  not  attempted  to  be 
executed  until  the  appointment  of  1706;  and  this  in  the  decree,  as  stated  in  4  Bro.  P.  C.| 
is  probably  by  mistake  called  lier  ori^naZ  jointure :  it  was  her  only  jointure.  The  original 
settlement  was  of  course  Toid  against  the  remainder-man,  and -so  were  the  articles ;  but  as 
she  was  let  in  to  the  extent  of  tiie  articles  on  any  estate  of  which  the  husband  was  seised 
in  fee  atfee-iaUy  it  must,  it  should  seem,  have  been  on  the  ground,  that  her  dower  in  equity 
was  not  extinguished,  although  she  liad  joined  in  levying  a  fine.  Tlie  prayer  of  the  bill 
was  to  have  her  joiuture  confirmed,  or  her  dower  assigned,  by  way  of  recompense,  out  of 
all  lands  whereof  her  husband  was  seised  in  fee  or  in  tail,  according  to  the  proviso  iu  the 
27  H.  8,  c.  10. 
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held  not  to  be  a  part  satisfaction,  for  when  he  settled  that  he  thonght 
that  he  had  made  a  prior  good  settlement  of  the  500/.  per  annimi  on 
her,  so  that  he  intended  her  to  have  both  (;).  The  declaration  there- 
fore in  the  appointment  was  not  held  to  restrain  her  right  to  what 
she  had  contracted  for,  and  which  her  husband's  ^estate  enabled  the 
law  to  make  good. 

13.  And  we  may  again  observe,  that  if  the  husband  is  to  become 
entitled  to  the  wife's  fortune  in  consideration  of  the  jointure,  and  she 
cannot  obtain  the  jointure,  she  may  retain  her  own  property  (r). 

14.  If  a  power  authorize  a  portion  of  the  estate  of  a  given  value 
to  be  settled,  and  the  husband  appoint  the  whole  estate,  being  of 
greater  value,  to  trustees  for  the  benefit  of  his  wife,  by  way  of  join- 
ture, without  mentioning  any  rent-charge  at  all,  and  then  adds  this 
clause,  according  to  the  power  to  him  reserved,  the  Court  in  such  a 
case  would  hold  the  power  to  have  been  well  executed  for  a  part  of 
the  estate  of  the  annual  value  allowed  to  be  charged  {s). 

.  15.  As  we  have  already  seen,  powers  of  jointuring,  to  be  exercised 
when  in  possession,  are  frequently  agreed  to  be  executed  by  re* 
mainder^men  whose  right  of  possession  has  not  accrued,  and  equity 
will  make  good  the  appointment  if  the  party  afterwards  do  actually 
come  into  possession  (/).  Whether  powers  may  be  accelerated  by 
accepting  a  surrender  of  a  previous  life-estate,  so  as  to  acquire  the 
possession,  has  already  been  considered  (u). 

16.  And  where  the  party  has  a  power  to  jointure,  an  agreement 
to  secure  a  given  jointure,  according  to  his  power  or  otherwise,  will 
be  deemed  a  primary  charge  on  the  estates  within  the  power  (:r). 

17.  This  was  carried  very  far  in  Jackson  v.  Jackson  (y),  where 
under  a  resettlement,  a  son,  tenant  for  life  in  remainder,  after  his 
father's  Ufe  interest,  of  an  estate  in  the  county  of  York,  with  a 
power  of  jointuring  when  in  actual  possession,  executed  a  few  months 
after  the  first  deed  a  marriiage  settlement,  in  which  his  father  joined, 
and  the  father  and  son  covenanted  within  twelve  months  to  assure 
to  the  intended  wife  a  sufficient  estate  for  her  life,  to  take  effect  in 
possession  after  her  husband's  death,  in  freehold  lands  in  the  county 
of  York  of  the  yearly  value  of  100  /.,  or  otherwise  that  the  son  would, 
within  that  time,  assure  unto  her  an  annuity  of  100  /.,  to  be  issuing  out 
of  freehold  lands  of  a  competent  value  in  the  county.  The  son  lived 
to  come  into  possession  and  died  without  having  executed  the  power, 
leaving  a  small  real  estate  and  a  very  small  personal  estate,  not  suf- 

{q)  Lady  Hooke  v.  Grove,  5  Vin.  Abr.  462;  supra,  ch,  11,  8.  2. 

293,  pi.  40  ;  4  Bro.  P.  C.  by  Toml.  593.  (n)  Sttpray  p.  269. 

(r)  Supra,  ch.  11,  a.  2.  (x)  Coventry  v.  Coventry,  2  P.  Wms. 

(«)  Barnard  C.  C.  116,  per  Lord  Hard-  222;  supra,  ch.  11,  b.  2,  see  the  case 

wicke.  stated. 

{ty  Jackson  v.   Jackson,  4  Bro.  C.  C.  (y)  Ubi  sup. 


1 


704  WHEBE  JOINTURE   IS  LIABLE   TO   TAXES.  [CH.  17. 

ficient  to  pay  his  debts.  Lord  Alvanley  held  that  the  settled  lands 
were  bound  by  the  covenant.  He  said  no  lands  were  pointed  out ; 
it  is  a  mere  covenant ;  and  it  is  said  though  he  entered  into  the  cove- 
nant he  had  something  further  in  view.  The  father  joins  in  the 
covenant  that  the  son  shall  make  the  settlement.  It  was  argued  that 
there  was  nothing  to  show  it  was  to  be  out  of  this  estate :  he  thought 
there  was  a  great  dealyfar  he  had  no  other  estate  out  of  which  he  eculd 
do  it — The  son  living  to  be  in  possession  would  have  been  decreed 
to  settle ;  so  that  whether  he  had  the  power  in  contemplation  at  the 
time  of  entering  into  the  articles  or  noty  having  a  power  to  settle,  and 
no  other  estate,  any  person  entitled  might  have  called  vpon  him  to  settle. 
— He  did  not  think  the  cases  which  say  that  the  Court  will  not 
supply  the  non-execution  of  powers  were  affected  by  this :  there  it 
is  a  duty  of  imperfect  obligation ;  here  he  was  bound  to  do  it  in  the 
way  that  he  could ;  and  the  Court  would  construe  it  to  be  intended 
for  jNirties  claiming  bond  fide,  and  for  valuable  consideration. 

1'8.  A  j^eneral  power  to  jointure  to  a  particular  amount,  without 
expressing  that  it  shall  be  clear  of  taxes,  will  only  enable  an  appoint- 
ment of  the  jointure,  subject  to  natural  outgoings,  as  parochial  pay* 
ments  and  repairs,  &c.  (z). 

19.  A  direction  by  will  that  a  strict  settlement  should  contain  a 
power  to  jointure  to  the  extent  of  one-fifth  of  the  then  ordinary  (I) 
annual  rental  of  the  estate  was  held  to  mean  **  any  clear  annual  sum 
not  exceeding  in  amount  one-fifth  part  of  the  annual  rent  payable  at 
the  time  of  making  the  appointment''  (a). 

20.  Where  the  jointure  is  to  be  of  the  clear  (b)  yearly  value,  it 
means  clear  of  incumbrances  and  all  other  charges,  which  by  the 
course  and  usage  of  the  country  in  which  the  lands  lie,  ought  to  be 
borne  by  the  tenant,  but  subject  to  the  land-tax  and  all  other  out- 
goings, which,  according  to  such  course  of  the  country,  ought  to  be 
borne  by  the  landlord.  In  the  case  in  which  this  was  decided.  Lord 
Hardwicke  said,  that  the  word  **  clear  "  should  be  construed  in  the 
power  as  it  would  in  an  agreement  between  buyer  and  seller,  that  is, 
clear  of  all  outgoings,  incumbrances,  and  extraordinary  charges,  not 
according  to  the  custom  of  the  country,  as  tithes,  poor-rates,  church- 
rates,  &c.  which  are  natural  charges  on  the  tenant.  If,  he  added,  in 
the  country  where  these  estates  lie,  it  had  been  the  custom  for  the 
landlord  to  pay  those  rates,  he  should  have  thought  this  jointure 

(2)  Hervey    ».    Hervey,    1  Atk.    661  ;  487. 

Barnard.  Cha.  Rep.  103 ;  Lady  London-  {b)  See  Da  Costa  o.  Villareal,  1   Bro. 

derry  o.  Wayne,  Ambl.  424.  C.  C.  4,  n. ;  HoUgworth  v.  Crawley,  2  Atk. 

(a)  Trevor  v.  Trevor,  13  Sim.  108,  153.  376, 
XL,  H.  of  L.  Gas.  239    Sagd.  H.  of  L,  Cas. 


(I)  The  word  *'  ordinary  "  was  rejected,  qv.  whethi  r  it  should  have  been,  Sugd.  H.  of  L. 
Cas.  490. 
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ought  to  have  been  subject  to  them^  for  they  would  im-'sneh'  cade  be  only 
ordinary  charges.  But  the  contrary  was  proved,  that  it  was  not  the 
custom  of  the  country  (c).  And  where  the  custom  is  ^^  the  tenant' 
to  pay,  it  is  not  material  that  in  respect  of  the  particular  estate  the  - 
landlord  has  agreed  to  pay  them,  so  as  to  increase  the  nominal  value 
of  the  lands  by  increasing  the  rent  {d). 

21.  So  under  the  words  clear  of  charge  or  reprize  the  jointt»e' 
could  not  be  limited  clear  of  land-tax  (e). 

22.  But  where  the  power  was  to  jointure  to  a  stated  amount,  with- 
out any  deduction  or  abatement,  ybr  any  taxes,  charges,  or  impositions 
imposed,  or  to  be  imposed,  parliamentary  or  otherwise,  but  subject  to 
leases  in  being  at  the  time  of  such  execution  made.  Lord  Hardwicke 
decreed  that  the  power  authorized  a  jointure  to  be  appointed,  '*  free 
from  all  incumbrances,  rent-charges,  rents-seek,  fee-farms,  quitF-rents, 
annuities,  stipends  to  ministers,  pensions  and  procurations  payable 
tiiepeout,  and  also  free  from  all  parliamentary  taxes  or  impositions  of 
such  nature  and  kind  as  were  in  being  at  the  time  of  executing  tiie 
power,  and  particularly  from  the  land-tax  then  in  being  (/) ; "  and 
the  wordB  free  Jrom  taxes,  particularly  embrace  tiie  land-tax,  as  being 
the  only  tax  to  which  land  is  absolutely  liable  (^)* 

23.  And  where  a  man  having  power  to  jointure  clear  of  all  taxes, 
by  articles  referring  to  his  power,  agrees  to  grant  a  jointure  free 
from  reprizes,  or  the  like,  although  the  words  may  not  be  co-extensive 
with  those  in  the  power,  yet  as  tiie  intention  is  evident,  it  shall  be 
considered  an  agreement  to  grant  such  a  jointure  as  is  authorized  by 
the  power  (A). 

24.  But  Lord  Hardwicke  very  properly  determined,  that  where 
land  of  a  given  value  is  to  be  settled,  the  taxes  from  which  the 
jointure  is  to  be  free,  are  such  only  as  were  in  being  at  the  time  of 
executing  the  power,  and  the  same  as  to  the  quantum  of  any  existing 
tax,  so  that  the  land  would  not  be  free  in  the  hands  of  the  jointress 
from  any  future  increase  of  the  tax(2),  for  otherwise  this  mischief 
would  follow,  that  whenever  any  tax  varied,  that  would  be  a  defect 
in  the  value  of  the  jointure,  and  the  jointress  would  come  into  a  court 
of  equity  to  make  the  defect  good  against  the  remainder-man. 

25.  And  where  lands  of  a  given  value  are  to  be  settied,  the  value 

(c)  Earl  of  Tyrconnel  v.  Dnko  of  An-      tion,  Brewster  v*  Kitcben,  1  Lord  ^ym. 
caster,  Ambl.  237 ;  2  Vet.  600.  817;    Bradbury  v.  Wright,   Doogl.  624; 

(d)  8.  C.  and  see  Da  Costa  v.  Villareal,  1  Bitx  C.  C. 
(tf)  AmbL  840;  2  Ves.  604;  as  to  the      4,  n. 

extent  of  the  word  reprize,  see  Hall  r.  (A)  Marchionesa  of  Blapdibrd  «.  Duchess 

Hall,  2  Dick.  710;  and  see  2  Atk.  646.  of  Marlborough,  2  Atk.  642 ;  Lady  London* 

(/}  Marchioness  of  Bkuidfbrd  v.  Duchess  deiry  v.  Wayne,  Ambl.  424,  et  i^fra. 

of  Marlborough,  2  Atk.  642.  (i)  Marchioness  of  DIandford  v,  Duchesa 

iff)  Champemon  o.  Champemon,  DovgU  of  Marlborough,  2  Atk.  642 ;  and  see  AmbL 

026,  cited;  and  see  oo  the  genoral  quos-  2d0;  2  Vcs.  692-,  13  Sim.  136. 
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is  in  other  respects  to  be  taken  as  it  stood  at  the  time  of  the  execution 
of  the  power.  This  Lord  Hardwicke  repeatedly  determined  (A). 
If  by  any  accident  after  the  execution  of  the  power  there  should  be 
an  excess^  it  wiU  be  for  the  benefit  of  the  jointress.  By  parity 
of  reason,  if  there  should  be  any  deficiency  by  inundation,  or 
casualties,  the  jointress  must  acquiesce  under  it;  to  construe  it 
otherwise  would  make  these  powers  desultory  (/).  But  in  a  subse- 
quent case  before  Lord  Northington,  where  the  point  was  not  much 
debated,  he  held  that  the  value  cannot  be  fixed  with  justice  hvt  at 
the  time  of  the  husbancPs  death.  The  wife  cannot  know  the  Talue  but 
by  inspection  of  leases,  or  by  information,  if  the  estates  are  in  hand. 
The  rent  taken  at  a  particular  time,  and  under  a  particular  letting, 
ought  not  to  bind  the  wife.  The  rent  of  an  estate  is  very  uncertain; 
it  often  varies ;  the  landlord  is  often  obliged  to  give  boons.  Where 
he  has  been  at  an  expense  of  improving,  it  is  common  for  the  tenant, 
instead  of  paying  a  sum  of  money  for  the  improvements,  to  pay  an 
increase  of  rent ;  and  he  accordingly  decreed  the  value  of  the  lands 
to  be  taken  as  at  the  time  of  the  husband's  death  (m). 

26.  The  case  before  Lord  Northington  is,  in  some  respects,  db- 
tinguishable  from  those  before  Lord  Hardwicke,  but  th^  opinions 
are  at  variance;  for  according  to  tiie  report.  Lord  Northington  laid 
down  the  rule  generally  (I).  The  value  must  be  taken  as  it  stood  at 
some  given  time,  and  Lord  Hardwicke's  is  decidedly  the  better  rule. 
For  by  tiiat  rule,  if  tiie  power  be  duly  executed,  with  reference  to 
the  time  of  its  execution,  no  question  can  arise  upon  any  subsequent 
rise  or  fall  in  the  value  of  the  lands :  whereas,  if  Lord  Northington's 
opinion  were  to  be  followed,  nearly  every  case  of  this  nature  would 
occasion  a  suit  in  equity ;  because  in  most  cases  the  lands  would  fall 
or  rise  in  value  between  the  time  of  the  execution  of  the  power  and 
the  husband's  death* 

27.  Where  a  man  covenants  that  a  jointure  is  of  a  given  valuei 
the  wife  has  of  course  a  remedy  to  have  the  defect  supplied  out  of 
her  husband's  assets  (n) ;  but  where  it  is  clear  tiutt  the  parties  merely 
intended  that  he  should  execute  his  power,  although  he  agrees  to  do 
something  beyond  it,  tiie  Court  will  consider  the  excess  as  a  mistake, 
and  will  not  ^ve  the  wife  a  compensation  in  respect  of  it  out  of  her 

(A)  HarchioDess  of  Blandford  e.  Duchess  Speake,  1  Vera.  817 ;  PianeU  v.  Hsnetti 

of  Marlboroiigh,  8  Atk.  648;  £arl  of  Tyr-  Ambl.  100. 

connel  v.  Duke  bf  Ancaster,  8  Ves.  500 ;  (m)  Lady  Loodooderry  v.  Wayne,  Ambl. 

AmhL  887;  and  see  Veraon  «.  Vernon,  484;  see  and  consider  Uie  case. 

Ambl.  1.  (ft)  Probert  v.  Morgan,  1  Atk.  440. 

{I)  See  8  Atk.  544;  and  see  Speake  v, 

m 

(I)  In  2  Eden,  173,  tLe  words  are,  "I  think  where  there  is  a  settlement  of  thii 
nature/*  so  that  Lord  N.  perhaps  meant  to  confine  the  rule  ta  the  peculiar  case  before 
him. 
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husband's  assets.  This  was  settled  in  the  case  of  Londonderry  v. 
Wayne  {o\  where  a  man  having  a  power  to  jointure  to  the  extent  of 
400  /.  generally,  agreed  to  convey  part  of  the  estates  comprised  in 
the  power,  of  the  yearly  value  of  400  /.  clear  of  taxes  and  reprizes, 
to  his  wife,  and  afterwards  executed  his  power  without  making  the 
jointure  clear  of  taxes.  And  Lord  Northington  decreed,  that  the 
insertion  of  the  words  "  clear  of  taxes  and  reprizes,"  was  a  mistake* 
The  persons  concerned  imi^ned  that  the  words  of  the  power  were 
to  be  so  understood ;  and  he  was  of  opinion  that  it  was  not  the 
husband's  intention  to  covenant  beyond  his  power  of  jointuring. 
Another  ground  relied  upon  was,  that  the  settlement  rectified  the 
mistake :  and  that  the  wife,  who  had  reserved  a  great  part  of  her 
own  fortune  to  her  separate  use,  and  was  assisted  by  her  own  soli- 
citor, a  man  of  eminence,  was  to  be  considered  a  feme  sole,  and 
capable  of  contracting,  although  she  was  under  coverture. 

28.  But  of  course  this  rule  can  only  prevail  where  it  is  evident 
that  a  mistake  was  made  by  all  parties,  therefore  if  the  power  was 
not  known  to  the  wife,  and  not  referred  to  in  the  articles,  it  is  clear 
that  the  wife  might  come  against  her  husband's  assets  for  any  de- 
ficiency, although  he  should  execute  his  power  to  the  fullest  extent ; 
and  it  would  be  no  plea  that  he  himself  mistook  the  construction  or 
extent  of  his  power. 

29.  Where  an  estate  was  devised  to  the  testator's  son  for  life,  and 
that  he  should  be  capable,  with  the  consent  of  the  trustees,  to  settle 
a  jointure  on  the  woman  they  agree  to,  in  writing,  he  should  marry, 
it  was  considered  that,  although  the  trustees  might  regulate  the 
quantum,  yet  the  power  extended  over  the  whole  of  the  estate  (/?). 

30.  A  power  in  a  settlement  of  English  and  Irish  estates  to  grant 
by  way  of  jointure,  any  yearly  rent-charge  to  be  tax  free,  and  to  be 
chargeable  upon  any  part  of  the  Irish  estates,  not  exceeding  the 
yearly  sum  of  3,000  Z.  of  lawful  money  of  Great  Britain,  was  held 
to  mean  payable  in  English  currency,  but  the  payment  to  be  made 
in  Ireland  (5^). 

31.  Where  the  power  simply  is  to  appoint  a  provision  for,  or  in 
the  name  or  in  lieu  of  jointure  (which  does  not  bar  dower),  the 
provision  will  be  no  bar  of  dower,  unless  declared  to  be  so  by  the 
donee  of  the  power  (r).  It  appears  to  have  been  considered  that  the 
donee  may*  properly  insert  such  a  provision  («),  and  that  opinion  may, 
it  is  apprehended,  from  the  nature  of  the  power,  be  supported  on 
solid  grounds.     This  question  is  now  of  little  importance. 

(0)  Ambl.  434.  60,  165,    Sogd.  H.  of  L.   Cas.  487 ;  see 

(p)  Mansell  v.  Mansell,  Wilmot's  notes,      Holmes  v.  Holmes,  1  Russ.  &  Myl.  660 ; 

S6;   as  to  the  consent    of  the    trustees,       Cope  v.  Cope,  15  Sim.  li  8. 

see  p.  257.  (r)  See  2  Burr.  1144.    * 

{q)  Lansdowne  v.  Lansdowne,  2  Bligh,  («)  See  1  Atk.  567. 
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32.  In  Newport  r.  Savage  (f),  (better  known  by  the  name  of 
Battle  and  Popham),  the  power  was  to  appoint  the  estate  to  the  wife 
for  her  life,  in  lieu  of  jointure,  and  the  appointment  (which  was  bad 
at  law  as  being  a  chattel  interest  in  trustees)  was  made  in  bar  of 
dower.  Lord  Talbot  said,  that  it  was  objected  that  this  was  such  an 
estate  that  this  was  no  bar  of  dower,  but  the  donee,  he  said,  was  left 
at  large  to  make  a  provision  for  his  wife.  Besides,  in  the  settlement 
made  on  her,  it  was  generally  said  to  be  in  bar  of  dower,  and  there* 
fore,  as  it  would  be  an  equitable  execution  of  the  power,  so  it  would 
be  an  equitable  bar  of  dower. 

33.  It  seems  clear  that  Lord  Talbot's  opinion  was,  that  the  join- 
ture need  not  have  been  made  in  bar  of  dower ;  and  it  establishes 
the  rule,  that  if  it  be  necessary,  an  equitable  bar  of  dower  will  be 
sufficient. 

34.  In  Aleyn  v.  Belchier  («)  the  power  was  to  a  tenant  for  life 
under  a  will  to  make  a  jointure  on  any  woman  he  should  thereafter 
marry,  for  her  life,  in  bar  of  dower.  After  marriage  a  jointure  was 
made  in  fraud  of  the  power,  and  it  was  not  declared  to  be  in  bar  of 
dower,  but  simply  for  her  jointure.  The  Lord  Keeper  said,  that  he 
was  inclined  to  think  the  power  was  not  well  executed  in  point  of 
law.  It  ought  to  have  been  before  marriage.  The  power  was  given 
under  restrictions.  It  must  be  a  jointure  in  bar  of  dower,  which  can 
only  be  before  marriage ;  dower  is  not  barable  by  a  jointure  after  mar- 
riage.    But  he  built  his  opinion  in  the  case  upon  another  point. 

35.  There  appears  to  be  no  foundation  for  this  donbt.  The 
power  does  not  require  that  the  jointure  shall  operate  as  aix  absolute 
bar  of  dower,  but  that  it  shall  be  made  in  bar  of  dower*  If  it  is 
made  in  bar  of  dower,  the  power  is  complied  with,  and  it  must,  if 
accepted,  be  taken  as  a  bar  of  dower.  If  it  should  be  rejected 
because  made  after  marriage,  the  execution  would  altogether  fiul* 
There  seems  reason  to  contend,  that  if  under  such  a  power  nothing 
is  said  about  dower,  but  the  appointment  is  simply  of  the  estate  as 
a  Jointure,  it  would,  with  reference  to  the  terms  of  the  power,  be  a  bar 
of  dower,  and  the  power  thwefore  would  be  well  executed. 

36.  But  the  importance  of  a  jointure  being  in  bar  of  dower  is 
much  lessened  now  that  by  statute  law  (or) : 

1st.  A  widow  is  not  entitled  to  dower  out  of  *any  land  which  has 
been  absolutely  disposed  of  by  her  husband  in  his  lifetime,  or  by 
his  will. 

2d.  That  all  partial  estates  and  interests,  and  all  charges  created 
by  any  disposition  or  will  of  a  husband,  and  all  debts,  incumbrances, 
contracts  and  engagements  to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against  the  right  of  his  widow 
to  dower. 

(/)  App.  (ti)  App.,  1  Eden,  132.  (x)  3  &  4  W.  4,  c.  105. 
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3rd.  That  a  widow  shall  not  be  entitled  to  dower  out  of  any  land  of 
her  husband,  when  in  the  deed  hj  which  such  land  shall  be  conveyed, 
or  by  any  deed  executed  by  him,  it  shall  be  declared  that  his  widow 
shall  not  be  entitled  to  dower  out  of  such  land. 

4tL  That  although  he  die  intestate,  wholly  or  partially,  he  may 
defeat  her  right  by  a  declaration  of  his  intention,  by  a  will  duly 
executed  for  tiie  devise  of  real  estates. 

5th.  Or  he  may,  in  like  manner,  subject  her  dower  to  any  condi- 
tions, restrictions,  or  directions. 

37.  If  a  jointure  be  appointed  subject  to  a  condition  not  required 
by  the  power,  e.  g.  that  tiie  woman  shall  release  her  dower,  tiie  hus- 
band may  release  her  from  tiie  performance  of  the  condition  by  any 
subsequent  instrument  (y). 

38.  It  is  customary  to  give  a  man  a  power  to  jointure  his  wife  in 
proportion  to  the  fortune  she  brings;  for  example,  100/.  per  annum 
for  every  1,000/.;  and  as  tiie  object  of  such  a  power  is  that  the  estate 
may  not  be  incui^bered  in  favour  of  a  woman  who  brings  no  fortune 
into  the  family,  any  underhand  execution  of  it  will  be  set  aside ;  a 
nominal  portion  is  not  sufficient ;  as,  if  the  husband  or  his  friends 
advance  money  to  make  up  the  sum,  and  it  is  afterwards  repaid  (2), 
IK)  altiiough  she  has  a  portion,  yet  if  it  is  settled  to  her  separate  use, 
it  will  not  enable  the  husband  to  exercise  his  power  (a),  so  perhaps  if 
it  were  settied  on  the  husband  for  life  only,  remainder  to  tiie  wife 
absolutely. 

39.  But  it  is  not  necessary  that  the  portion  should  be  paid,  and 
absolutely  expended  by  the  husband,  because  that  would  put  it  out 
of  his  power  to  make  a  reasonable  settlement  of  it  on  his  family,  and 
yet  enable  him  to  waste  and  squander  it  away ;  therefore,  where  the 
portion  is  settied  in  a  proper  and  reasonable  manner  for  the  benefit 
of  the  family,  in  the  fair  way  of  contracting,  that  is  not  within  the 
reason  of  the  cases  on  fraud  and  collusion.  Upon  these  principles 
Lord  Hardwicke  determined,  that  a  settiement  of  part  of  the  wife's 
portion  on  the  husband  for  life,  remainder  on  the  younger  children 
of  tiie  marriage,  and  in  case  there  should  be  no  such  child,  on  the 
survivor  of  the  husband  and  wife,  was  not  a  fraud  on  the  power, 
altixough  the  wife  survived  him,  and  there  was  no  younger  child,  so 
that  she  herself  eventually  became  entitied  to  her  portion  as  well  as 
her  jointure  (J). 

40.  In  a  case,  where  an  estate  was  devised  to  several  persons  and 
their  issue  male,  in  strict  settiement,  with  a  power  to  the  tenants  for 

(y)  ZoDch  V.  WoobtoD,  9  Borr.  1190.  11  Ir.  Eq.  Rep.  488. 
(z)  Vide  twpra^  eb.  11.  (fr)  Lord  Tyrconnel  v.  Duke  of  Ancuter, 

(a)  Lord  Tyrconnel  v.  Duke  of  Ancaster,  uM  Bwp, 
Ambl  237 ;  2  Vee.  630 ;  DUlon  v.  DUlon, 
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life  to  jointure  according  to  the  amount  of  the  wife's  portion,  upon 
condition  that  not  less  than  two  thirds  of  the  portion  should  be 
settled,  **  one  third  upon  the  eldest  son  of  the  marriage,  and  one  other 
third  upon  the  younger  children,"  Lord  Eldon  determined  that  a 
life-interest  in  the  two  thirds  might  be  reserved  to  the  husband ;  and 
that  the  interest  of  an  eldest  son  might  be  divested  in  case  of  his 
death  without  issue  male  under  twenty-one  (c)  (I). 
•  41.  Under  a  power  of  this  nature,  the  tenant  for  life  cannot  bind 
the  estate  in  the  hands  of  the  remainder-man  in  respect  of  any  part 
of  his  wife's  fortune,  not  received  or  ascertained  till  after  his  deaths 
for  the  estate  might  otherwise  be  burthened  with  jointures,  to  take 
effect  upon  remote  contingencies,  or  possibilities  of  further  portions 
coming  in.  But  if  it  be  agreed,  that  in  consideration  of  such  future 
jointures  the  wife's  future  property  shall  belong  to  the  husband,  as 
she  cannot  have  the  recompense  in  consideration  whereof  it  was 
agreed  she  should  part  with  it,  she  will  be  entitled  to  retain  such 
property  herself  ((/). 

42.  We  have  elsewhere  considered  what  will  be  deemed  a  frau- 
dulent execution  of  a  power.  Most  of  the  cases  have  turned  upon 
powers  of  jointuring  {e).  We  have  also  seen  that  a  power  to  jointure 
to  such  amount  as  the  donee  may  deem  expedient  in  proportion  to 
the  portion  he  may  receive  with  his  wife  has  been  held  to  authorize  a 
jointure  although  the  wife  brought  no  portion  (y). 

43.  fiut  although  a  man  upon  his  death-bed  exercise  a  power  of 
jointuring,  as  Mr.  Wycherley  did,  really  with  a  view  to  obtain  a 
portion  and  not  a  wife,  yet  the  execution  cannot  be  deemed  frau- 
dulent This  was  decided  by  Lord  Parker,  assisted  by  Lord  C.  J. 
Pratt  and  Sir  Joseph  Jekyll,  Master  of  the  Kolls,  upon  a  bill  filed 
by  the  remainder-man  to  be  relieved  against  the  jointure  made  by 
the  tenant  for  life  even  upon  his  death-bed,  in  consideration  of,  and 
previous  to  his  marriage,  by  virtue  of  the  power  reserved  to  him  (^). 
Lord  Hardwicke  states  it  as  a  case  in  which  the  remainder-man 

(c)  Burrell  v.  Crutchley,  16  Ves.  644;  (/)  In  re  Moltoo,  2  Ir.  Law  Rep.  634, 

Fearne'8  Posth.  360.  supra,  p.  663. 

{d)  Holt  V.  Holt,  2  P.  Wins.  648 ;  yide  {g)  See   Wicherley  v.  Wicheriey,  2  P. 

eupraf  p.  131.  Wms.   619,  cited ;    Lane  o.   Page,  Ambl. 

(e)  Vide  tuprOy  ch.  12.  235 ;  App. 


(I)  In  Brograve  r.  Winder,  2  Vos.  jun.  634,  a  direction  in  a  will  that  the  daughter's 
legacy  should  before  marriage  be  settled  on  her  for  life,  and  after  her  death  ''  upon  her 
'  iBSue,  or  in  defiiult  of  issue,  upon  her  right  heirs/'  was  held  to  warrant  a  settlement  upon 
the  husband  and  wife  sucefssively  for  life ;  then  for  the  children  a$  they  should  appoint : 
in  de&nlt  of  appointment,  to  tbe  children  equally :  if  no  chiid,  according,  to  their  joint 
appointment :  in  default  thereof;  to  the  husband  absolutely.  But  see  15  Ves.  551. 
656. 


CH.  18.  B.  L]  OP  Lowers  to  lease.  711 

refusmg  to  join  and  charge  the  estate  with  the  tenant  for  lifers  debts, 
he  said,  "  I  will  marry  and  execute  my  power  (A)  (I); 

44.  Lastly,  we  may  observe,  that  where  a  donee  of  a  power  of 
jointuring  had  been  decreed  specifically  to  perform  an  agreement  to 
exercise  the  power,  but  he  refused  to  execute  the  deed  prepared  for 
that  purpose,  it  was  declared  that  he  was  a  trustee  to  the  extent  of 
the  annuity  of  all  the  rights,  interests,  estates,  and  property  acquired 
by  him  under  the  settlement,  and  a  person  was  appointed  to  execute 
the  deed  in  his  place  under  the  Trustee  Act  of  1850  (t). 

(A)  See  AmbL  284.  Mac.  &  Gor.  537 ;  conaider  the  case, 

(t)  l)f  dlesley  «.  WeUesIey,  4  De  Oex, 

(I)  In  Wycfaerley'fl  life  it  is  said,  that  he  had  often  dedaied  that  he  was  reaoWed  to  die 
married,  though  he  could  not  bear  the  thoughta  of  liying  married  again ;  and  accordingly. 
Just  on  the  eye  of  hie  death,  he  married  a  young  gentlewoman  of  1,600  L  fortune,  part  of 
which  he  applied  to  the  uses  he  wanted  it  for :  eleren  days  after  the  celebration  of  these 
nuptials  he  died. 


CHAPTER    XVIIL 

OF  POWERS  TO  LEASE. 


We  now  come  to  an  important  branch  of  our  subject,  of  which 
much  has  been  necessarily  anticipated.  It  remains  only  to  consider : 
1.  The  general  rules  of  construction  applicable  to  this  power,  under 
which  head  we  may  introduce  such  scattered  points  as  do  not  properly 
fall  under  the  succeeding  heads ;  2.  What  may  be  demised  under 
different  powers ;  3.  For  what  term ;  4.  At  what  rent ;  and,  5. 
Subject  to  what  covenants  and  conditions. 


SECTION  I. 

OF  THE  GENERAL  RULES  OF  CONSTRUCTION  APPLICABLE  TO 

THIS  POWER. 


2.  General  ruie  qf  corutructiarL 

3.  Applicatianqfdecuiafu  under  enabling 

and  restraining  statutes* 

4.  Where  suspended  or  extinguished. 


5.  Contracts  for  leases  under  powers  en- 
forced:  no  decree  for  damages, 

7.  Void  lease  not  set  up  bg  acceptance  qf 
rent. 
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.§.  Sul  U  renslirtnsiiet  #o  quUn^fsssarp, 

10.  Same  rules  apply  to  e^fuitable  ettatee. 

11.  BelirfbyeUUnte. 

18.  When  «  Umae'Cperatti  otcf  qf  Mc  Mt- 

re«f  and  may  he  confirmed. 

19.  On^brmaHon  by  a  tenant  for  l\fe  not 

binding  upon  reiiuitndtfr-imm. 
14.  Jf  leuoe  allowed  to  rebuild,  ^c.  "by 

remmnder-man,  the  latter  U  bound, 
17.  JVb  reli^  in  equity  of  eompematum 

for  expenditure* 
10.  Acceptance  qf  rent  under  void  leaee 

doee  not  bind  renudndet^^an  by  a 

covenant  to  renew, 
90.  Loteee  and  aeeignee  bound  hy  covenant 

to  repair  in  void  lease, 
SI.  Lease  may  be  granted  to  a  trustee  for 

the  lessor, 

89.  Lease  by  mortgagor  for  kims^. 

83.  Power  may  be  executed  toties  quoties. 

84.  Where  lease  will  eease  on  non-payment 

qfrent, 

90.  To  whom  the  power  extends. 

87.  Where  building  Isase  not  authorized 
by  articUs. 


98.  Where  powersf^ltoMing  are  omthoriztd* 
89.  Power  by  statute  to  it{fants  andftmas 
covert  to  renew, 

80.  ISks  powor  to  infant  to  lease  his  own 

estate. 

81.  And  to  committees  qf  hmatics. 

3^  I  Power  by  statute  for  tenants  for  li^t, 
>  fc,,to  lease  settled  estates  for  twenty' 
35J  ^one  years, 

38.  How  trustees  qf  a  power  qf  leariag 

should  act. 
SO.  Operation  qf  a  lease  under  a  power, 

and  qf  covenants  in  it, 
41.  ComrtofCha$werynu^fauthorixeleaist 

qf  settled  estates,    incidental  poieen 

qf  Court, 
49.  May  vest  powers  qf  leasing  in  trustees, 

4.3.1 

48.  ^Applications  and  consents  qf  parties. 

60.J 

40.  Repeated  exereiss  qf  powers:  when 

power  qf  Court  excluded, 
61.  Incumbered  estate  may  be  leased. 
59.  Extent  qfact. 


1.  LOBD  Mansfibld  truly  observed  (a\  that  of  all  kinds  of 
powers^  the  most  frequent  is  that  **  to  make  leases.''  For  the  en- 
couragement of  farmers  to  occupy^  stocky  and  improve  the  land^  it  is 
necessary  they  should  have  some  permanent  interest.  Unless  the 
owner  of  the  estate  for  life  was  enabled  to  make  a  permanent  lease, 
he  could  not  enjoy,  to  the  best  advantage,  durmg  his  own  time ;  and 
they  who  come  after  must  suffer  by  the  land  being  untenanted,  out 
of  repair,  and  in  a  bad  condition.  The  plan  of  this  power  is  for  the 
mutual  advantage  of  possessor  and  successor.  The  execution  thereof 
is  checked  with  many  conditions,  to  guard  the  successor,  that  the  an- 
nual revenue  shall  not  be  diminished,  nor  those  in  succession  or 
remiunder  at  all  prejudiced  in  point  of  remedy,  or  other  circumstances 
of  full  and  ample  enjoyment. 

2.  Formerly  a  distinction  used  to  be  taken  between  a  power  to  a 
stranger  having  a  particular  estate,  and  a  power  reserved  by  the 
owner  of  the  fee>  which  latter,  it  has  been  said,  is  to  receive  a  more 
liberal  construction  than  the  other.  But  this  doctrine,  which  has  so 
direct  a  tendency  to  introduce  different  decisions  on  the  same  words, 
appears  to  be  completely  exploded  at  the  present  day.  The  ques- 
tion. Lord  EUenborough  observed,  in  Hawkins  and  Kemp,  which 
turned  upon  the  power  of  revocation,  should  depend  upon  what  is 


(a)  1  Burr.  190,  191. 
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«  fair  construction  of  the  clause  giving  the  power,  in  making  which 
the  Court  is  to  decide  according  to  what  they  shall  judge  to  be  the 
intention  of  the  parties,  not  restraining  or  lessening  the  power  by 
s  narrow  and  ri^d  construction,  nor  by  a  loose  and  extended  inter- 
pretation dispensing  with  the  substance  of  what  was  meant  to  be 
performed  (&)•  An  opinion,  however,  at  one  time  prevailed  that  a 
power  of  leasing  was  to  receive  a  more  strict  construction  than  any 
other  power  (c),  and  that  equity  could  not  relieve  against  a  defect 
in  the  execution  of  it ;  but  we  have  already  seen  that  this  relief  is 
administered  in  proper  cases  (d),  and  the  books  abound  with  autho- 
rities in  favour  of  tiie  liberal  construction  of  this  power.  Lord 
Mansfield,  whose  authority  is  generally  quoted  in  favour  of  the 
rigid  construction  (e),  seems  merely  to  have  meant  tiiat  the  power 
must  not  be  abused  (/)•  Lord  Chancellor  Cowper  thought  tiie 
power  was  to  be  taken  strictiy  (y) ;  but  Lord  Chief  Justice  Holt,  in 
the  same  case,  was  of  a  contrary  opinion  (A),  and  that  was  the 
opinion  of  Bridgeman,  C.  J.  (t)  Lord  Kenyon  has  decided  tiiat  the 
intention  of  the  parties  must  govern  in  the  construction  of  this 
power  (k),  and  Lord  Bedesdale  has  shown,  upon  very  solid  grounds, 
that  the  power  must  receive  as  liberal  an  interpretation  as  a  power 
of  jointuring  or  any  otiier  power  (/).  In  tiie  construction,  therefore, 
of  powers  of  leasing  we  may  call  in  aid  the  rules  established  in 
regard  to  other  powers. 

3.  The  decisions  upon  leases  by  tenants  in  tidl  and  ecclesiastical 
persons,  under  the  statutes,  have  been  said  to  apply  with  equal  force 
to  leases  under  powers  in  settiements ;  but  this  position  is  certainly 
not  well  founded:  in  several  instances  those  decisions  even  differ 
from  each  other,  according  to  the  words  of  tiie  statutes  upon  which 
they  severally  arose.  In  tiie  course  of  the  ensuing  inquiry  it  will 
appear  generally  how  far  those  determinations  apply  to  the  subject 

before  us  (I)* 

4.  We  have  already  seen  where  a  power  of  leasing  is  suspended 

or  extinguished  (m). 

5.  And  we  have  seen  that  an  agreement  in  writing  by  a  donee  of 
a  power  of  leasing,  to  grant  a  lease  warranted  by  the  power,  will 


(b)  3  East,  441. 

(c)  See  Flte.  219;  3  Vln.  Abr.  431. 

(d)  Vide  Mcpro,  p.  603. 
(«)  See  1  Burr.  121. 

(/)  Dougl.  673  i  1  Blackit  449. 
(g)  See  3  Cha.  Rep.  73. 
{h)  Ibid.  09,  70. 


(i)  Bridg.  by  Ban.  90,  91. 

Ik)  3  Term  Rep.  075. 

(Z)  1  Sch.  &  Lef. 01;  Tide  mpra,  p. fiOS; 
and  see  8  Brod.  &  Biog.  005,  per  Lord 
El^on. 

(an)  Vide  p.  67. 


(I)  The  32d3H.  8,  cb.  28,  and  10  Ch.  1,  ch.  0,  Ir.,  are  repealed,  except  as  far  as  reUttes 
to  leases  madeby  persons  having  an  estate  in  the  right  of  their  charchos,  19  &  20  Vict, 
c.  120,  s.  36,  infra. 
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bind  the  remainder-man,  who  will  also  be  entitled  to  enforce  it(n); 
but  that  a  parol  agreement  cannot  be  enforced  against  him.  A 
lessee  being  considered  as  a  purchaser  pro  tanto,  is  in  like  mamier 
entitled  to  have  a  defective  lease  made  good  agunst  the  remiunder- 
man,  where  tiie  defect  is  in  form  and  not  in  substance  (o).  Thus  if 
the  term  is  longer  than  the  power  authorizes,  it  will  be  sustained 
pro  tanto  in  equity  (/>) ;  so  if  tiie  lease  ought  to  be  in  possesion,  but 
an  old  lease,  although  abandoned,  has  not  been  surrendered,  equity 
will  consider  it  as  done,  and  support  the  lease  {q) ;  but  if  tiie  lease, 
which  ought  to  be  in  possession,  is  infuturo{r),  equity  cannot  aid. 
In  a  case  where  there  was  an  imperfect  parol  agreement,  which  was 
held  not  to  be  binding  on  the  remainder^man  and  the  tenant,  on  the 
faith  of  tiie  contract,  had  expended  a  large  sum  in  building,  equity 
refused  to  give  him  any  compensation  for  his  expenditure  against 
tiie  assets  of  the  tenant  for  life ;  for  that  would  be  a  decree  merely 
for  damages,  and  not  a  compensation  for  the  benefit  his  estate  had 
received  («). 

6.  We  have  already  fully  considered  the  recent  act8(^),  which 
now  give  to  bond  fide  invalid  leases  under  'powers,  by  virtue  of 
which  tiie  lessees  have  entered,  the  operation  of  binding  contracts, 
and  enable  tiie  lessees  and  the  lessors  to  require  or  to  give  con- 
firmation to  them,  although  not  witii  strict  mutuality^  and  which 
statutes  tiie  student  must  keep  in  view. 

7.  Where  a  lease  was  granted  which  was  void  under  the  power, 
no  acceptance  of  rent  by  the  remainder-man  could  set  it  up ;  for, 
tiiough  an  acceptance  of  rent  may  make  a  voidable  lease  good,  it 
cannot  make  good  a  lease  which  was  actually  void  at  first  {u).  Now, 
if  a  man  having  a  naked  power  make  a  deed  or  a  lease  not  warranted 
by  his  power,  such  deed  or  lease  is  certainly  void,  and  not  voidable 
only  (jt).  In  Doe  v.  Butcher  (y),  a  tenant  for  life,  without  a  power 
of  leasing,  granted  a  long  lease  for  years,  determinable  on  the  lives 
of  the  lesefee  and  two  other  persons.  The  lessee,  after  the  death  of 
the  lessor,  laid  out  considerable  sums  of  money  in  improving  the 
lands;  and  more  than  twenty  years  after  the  death  of  the  tenant  for 
life,  tiie  remainder-man  upon  tiie  dropping  of  a  life  granted  a  new 
lease  to  the  lessee,  from  and  after  the  death  of  tiie  lessee  and  the 
other  life,  for  ninety-nine  years,  if  a  new  life  should  so  long  live,  and 

(n)  Suprth  p.  666,  666.  c.  17,  tvpra,  pp.  660, 670, 671. 

ifi)  Ibid:  (tt)  Jones  v,  Verney,  Willes,  160;  Doe  v, 

{p)  Supra,  p.  619.  Watts,  7  Term  Rep.  S3;  and  see  Doe  «. 

(q)  SuprOf  p.  667.  Butcher,  Doug].  60 ;  Bowes  v,  E.  L.  Water- 

(r)  Ibid.  works  Company,  Jacob,  324. 

(*)  Blore  V,  Sntton,  3  Mer.  287 ;  see  1  (x)  Per  Willis,  C.  J,,  WiUes,  177. 

Scho.  &  Lef.  74 ;  Stanford  ».  Omley,  ib.  66,  (y)  Dougl.  60  ;    and  see  Goodright  i^. 

cited.  Humphreys,  Dougl.  62,  n. 

(0  12  &  13  Vict,  c  26  ;  13  &  14  Vict- 


CH.  18.  S.  L]   EFFECT  OF  ACCEPTANCE  OF  BENT.         .  715 

afterwards  granted  another  like  lease  upon  the  dropping  of  a  new 
life,  and  the  lessee  paid  his  rent  to  the  remainder-man  for  about 
thirty  years,  and  rendered  heriots,  and  was  treated  as  a  tenant  of 
the  manor ;  but  the  acts  were  held  not  to  operate  at  law,  as  a  con- 
firmation of  the  first  lease,  or  a  new  grant ;  and  the  decision  would 
have  been  the  same  had  the  lease  been  badly  granted  under  a  power. 

8.  The  acceptance  of  rent,  however,  cu  renty  was  held  to  operate 
Bs  an  admission  by  the  remainder-man  that  the  lessee  was  his  tenant, 
and  in  that  case  he  was  entitled  to  notice  to  quit  {z).  So  the  accep- 
tance from  the  tenant  of  any  service  reserved  by  the  lease,  as  the 
carrying  of  coals  to  the  lessor's  house,  would  of  course  have  the  like 
effect  (a). 

9.  But  this  was  a  point  to  be  decided  by  a  jury.  In  one  case  the 
Court  thought,  that  though  the  receipt  of  rent  was  some  evidence  of 
a  tenancy,  yet  that  if  the  rent  paid  were  greatly  disproportionate  to 
the  actual  value,  the  jury,  although  it  would  be  peculiarly  their 
province  to  decide,  would  probably  receive  a  very  strong  direction 
to  decide  against  a  tenancy  (b).  The  fair  inference,  however,  of  a 
tenancy  by  receipt  of  rent,  ought  not,  it  may  be  thought,  to  depend 
upon  the  quantum  of  rent. 

10.  The  same  rules  prevailed  as  to  confirmation :  where  the  lessor 
had  full  legal  ability  to  grant  the  lease  out  of  his  interest,  but  an 
insufficient  equitable  power,  as  in  the  instance  of  a  trustee  of  the 
fee,  with  a  limited  equitable  power, — ^the  receipt  of  rent  by  the 
cestui  que  trust  would  not  of  itself  confirm  the  lease  in  equity  (c) ; 
and  if  the  lease  were  merely  of  the  equitable  estate,  yet  the  receipt 
of  rent  by  the  equitable  remainder-man  would  not  make  the  lease 
good  (rf). 

11.  But  as  we  have  already  seen,  the  law  has  been  altered  as  to 
the  operation  of  an  acceptance  of  rent  which  now  operates  as  a  con- 
firmation of  an  invalid  lease,  where  it  was  granted  bond  fide^  and 
there  has  been  an  entry  under  it  (e).  This  provision,  however,  was 
repealed  before  it  came  into  operation,  and  it  was  enacted  that  where 
upon  or  before  the  acceptance  of  rent  under  any  such  invalid  lease, 
any  receipt^  memorandumy  or  note  in  writing  confirming  such  lease  is 
signed  by  the  person  accepting  such  rent^  or  some  other  person  by  him 
thereunto  lawJuUy  authorized,  such  acceptance  shall  as  against  the 
person  so  accepting  such  rent  be  deemed  a  confirmation  of  such 
lease  (/).  And  this  is  now  the  law,  but  still  the  old  law  will  pre- 
vail in  cases  not  falling  within  the  statute. 

{z)  Doe  V,  Watts,    ubi   tup. ;    Doe  v.  7  Ir.  Ch.  Rep.  SOI,  8  Jr.  Ch.  Rep.  49. 

Taniere,  12  Adol.  &  Ell.,  N.  B.,  008.  {d)  Wfllea,  176,  177. 

(a)  Doe  V.  Morse,  1  Barn.  &  Adol.  365.  (e)  12  &  13  Vict  c.  26,  s.  3,  suproy 

(6)  Roe  V.  Prideaux,  10  East,  158.  p.  569. 

(c)  Bowes  V,  B.  L.  W.  W.  Company,  3  (/)  13  &  14  Vict  c  17. 
Madd.  375;  Jacob,  324;  Denny  v.  Busteed, 
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12.  Sometimes^  although  a  power  not  being  pursued  will  not 
support  a  lease  granted  bj  a  donee,  yet  it  will  not  prevent  it  from 
operating  out  of  his  interest,  with  or  without  confirmation*  Thus,  if 
a  tenant  for  life,  with  remainder  to  such  uses  as  he  should  appoint 
generally,  and  with  a  limitation  to  himself  in  fee  in  default  of  appoint- 
ment, were  to  grant  a  lease  not  authorized  by  the  power,  it  would 
without  any  further  act  operate  by  force  of  his  interest ;  and  where 
an  estate  was  so  limited  in  favour  of  a  married  woman,  and  ehe 
and  her  husband  granted  a  lease  not  warranted  by  the  power,  and 
she  received  rent  after  her  husband's  deatb,  the  lease  was  held  to 
be  only  voidable,  and  her  receipt  of  rent  after  her  husband's  death 
confirmed  it ;  and  a  will  made  by  her  under  her  power,  prior  to 
granting  the  lease,  was  considered  pro  tanto  revoked  by  the  lease  (y). 

13.  If  a  remainder-man  is  himself  but  tenant  for  life,  no  act  of 
confirmation  by  him  can  bind  those  in  remainder  after  him  (A). 

14.  But  if,  as  we  have  seen,  a  remiunder-man  lies  by,  and  suffers 
the  lessee  to  rebuild,  equity  will  compel  him  to  grant  a  new  lease, 
although  the  covenants  in  the  existing  lease  will  be  reformed,  if 
necessary  (t). 

15.  So  it  has  been  said,  that  if  a  renudnder-man,  when  he  suc- 
ceeds to  the  property,  does,  with  full  knowledge  of  the  imperfection 
of  the  leases,  and  in  consideration  of  the  lessees  agreeing  to  continue 
tenants,  consent  to  leave  them  undisturbed,  that  would  amount  not 
to  a  confirmation  of  the  lease,  because  he  could  not  confirm  for  those 
who  stood  behind  him,  but  to  an  agreement  by  which  he  would  be 
bound  for  his  life,  if  the  leases  continued  so  long  (A). 

16.  The  act  of  one  remainder-man  clearly  would  not  bind  another 
after  him.  If  one  tenant  for  life  allow  the  lessee  to  make  improve- 
ments, and  a  remainder-man,  when  he  comes  into  possession,  allow 
the  lessee  to  take  tiie  benefit  of  them,  it  would  be  no  ground  for 
saying  that  the  latter  ought  not  to  set  aside  the  lease ;  and  improve- 
ments, to  bind  a  man,  must  of  course  be  made  with  his  knowledge  (/)• 
If  the  lease  cannot  be  supported,  there  can  be  no  compensation  for 
the  improvements  (m). 

17.  In  Jones  v.  Yemey,  tiie  Court  were  of  opinion,  that  although 
the  lessee  had  built,  yet  as  he  was  not  bound  as  he  ought  to  have 
been  by  his  lease  to  build,  his  voluntary  act  would  not  make  good 
the  lease.  But  they  confined  this  to  law,  and  said  that  this,  though 
it  could  make  no  alteration  at  law,  might  in  equity,  for  the  lessee, 
if  evicted,  would  probably  be  able  to  obtain  sati^action  there  for 
the  lasting  improvements  which  he  had  made.    But  such  is  not  the 

ig)  Doe  V.  Wdler,  7  Tenn  Rep.  47S;  see  Scbo.  &  Lef.  72. 
13  &  14  Vict  c.  17,  8.  5,  mprUf  p.  568.  {k)  8  Madd.  384,  per  Leach,  V.  C. 

{Jk)  Bowes  V.  E.  L.  W.  W.   Company,         {l)  Jacob,  331,  332,  per  Lord  Eldon. 
u6i  sup,  (m)  S.  C.  and  Blore  «.  Sutton,  3  Mer. 

(i)  SUles  9.  Cowper,  3  Atk.  002 ;  see  I  237. 
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rule  in  equity^  for  the  assets  of  the  lessor  could  not  be  charged^ 
unless  under  some  express  covenant  in  the  lease;  and  of  course 
the  remainder-man^  who  had  simply  received  the  rent^  would  not  be 
80  liable. 

18.  At  the  end  of  Doe  v.  Butcher,  the  learned  Reporter  queries 
whether  in  that  case  the  tenant  might  not  have  been  relieved  in 
equity.  Clearly  there  was  no  ground  for  equitable  interference, 
tmless  the  expenditure  by  the  lessee  in  improvements  was  with  the 
knowledge  of  the  remainder-man,  and  of  a  nature  and  to  an  extent 
to  entitle  the  lessee  to  relief. 

19.  Where  a  lease  not  warranted  byihe  power  contains  a  covenant 
for  perpetual  renewal,  the  reversioner,  by  accepting  for  many  years 
the  rent  reserved  by  the  lease,  does  not  bind  himself  to  perform  the 
covenant  (n). 

20.  But  although  a  lease  under  a  power  be  void,  yet  an  enjoyment 
of  the  estate,  accompanied  by  a  payment  of  the  rent,  will  bind  even 
an  assignee  of  the  lease,  who  has  not  reassigned,  to  repair  to  the  end 
of  the  term  if  there  be  a  covenant  to  that  effect  in  the  void  lease. 
For  although  the  lease  is  void,  yet  if  a  party  hold  the  property  to 
the  end  of  the  term,  and  continue  to  pay  the  rent,  he  is  liable  to  all 
the  stipulations  contained  in  the  lease,  in  the  same  way  as  a  tenant 
who  holds  over  upon  the  expiration  of  a  valid  lease.  He  cannot  of 
course  be  sued  in  covenant,  but  the  occupation  on  the  terms  of  the 
lease  furnishes  the  measure  of  damages.  But  the  implied  assumpsit 
to  repair  does  not  extend  beyond  the  period  of  the  lease  (o). 

21.  Where  the  terms  of  the  power  are  complied  with,  it  is  no 
objection  that  the  lease  is  granted  in  trust  for  the  lessor  himself,  for 
that  is  a  question  merely  between  the  parties.  It  is  just  the  same 
thing  as  between  the  lessor  and  the  successor,  where  the  legal  tenant 
is  bound  during  the  term  in  all  requisite  covenants  and  condi- 
tions (  p). 

22.  This  is  contrary  to  the  general  rule,  and  probably  operates 
against  the  intention  of  the  parties  to  the  settlement.  But  it  has 
been  carried  further,  for  where  in  a  mortgage  a  power  of  leasing  was 
reserved  to  the  mortgagor  until  the  mortgagee  should  have  taken 
some  step  to  enforce  his  security,  so  as  the  best  rents,  without  any 
fine,  were  reserved ;  a  lease  granted  by  the  mortgagor,  according  to 
the  power,  to  another,  but  in  trust  for  himself,  was  held  binding  on 
the  mortgagee.  Yet  from  the  nature  of  the  transaction,  this  could 
hardly  be  the  intention  of  the  parties.  After  a  foreclosure,  the 
mortgagor  is  probably  the  last  person  the  mortgagee  would  wish  to 

(n)  Higgins  o.    Lord  Rosse,    3  Bligh,  S50. 

112;  see  mpra  12  &  13  Vict  c.  26,  and  (p)  Wilson  v.  Sewell,  1  Blackst.  617 ; 

13  &  14  Vict.  c.  17.  Barl  of  Cardigan  v.  Montague,  App.     Tay* 

ip)  JBcalo   v.  Sanders,   3  Biog,  N*  C,  lor  r.  Horde^  1  Burr.  60. 
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have  as,  in  reality,  his  tenant  The  object  of  the  power  was  to  leave 
in  the  mortgagor,  for  the  benefit  of  the  estate,  tfie  usual  powers  of 
leasing,  but  the  owner  of  an  estate  does  not  grant  leases  of  it  to 
otliers  in  trust  for  himself,  and  therefore  the  mortgagor  acted  under 
his  power,  which  represented  his  temporary  continued  ownership  in 
a  way  which  he  would  not  have  done  had  he  not  mortgaged  his  pro- 
perty. In  all  this  class  of  cases  where  the  donee  of  the  power  deals 
with  himself,  he  throws  upon  the  person  whom  he  desires  to  hind  a 
difficulty  to  prove  that  the  best  rent,  for  example,  was  not  obtained, 
which  would  not  exist  where  there  was  an  actual  open  bargain 
between  the  donee  and  another  person  desirous  of  becoming  a 
tenant  (y).  Would  any  mortgagee  give  a  mortgagor  an  express 
power  to  grant  leases  to  trustees  for  himself?  if  not,  ought  we  to 
presume  such  an  intention  from  a  general  power  of  leasing  where  it 
is  not  expressed,  and  full  operation  will  be  given  to  the  power  by 
confining  it  tO  bond  fide  leases  to  third  persons  as  lessees  of  the  bene- 
ficial, as  well  as  the  legal  interest  ?  From  what  fell  from  the  bar 
and  the  Court  in  the  above  case,  it  would  not  be  safe  to  conclude 
that  a  mortgagor  with  a  power  of  sale  could  sell  to  himself;  such  a 
case,  however,  will  probably  not  arise,  for  powers  of  sale  are  given 
to  mortgagees,  and  not  to  mortgagors. 

23.  It  is  of  the  very  nature  of  this  power  that  it  may  be  exercised 
toties  quoties.  The  object  is,  subject  to  the  restrictionsy  to  place  the 
tenant  for  life  in  the  situation  of  an  owner  in  fee.  Bridgeman,  C.  J^ 
said,  that  in  Leper  and  Wroth  it  was  agreed  (as  he  had  it  in  a  good 
report  of  that  case),  that  though  the  power  was  indefinite  to  make 
leases  for  twenty-one  years,  without  the  words  toties  quotieSy  yet 
when  one  lease  so  made  was  expired,  the  lessor  by  virtue  of  his 
power  might  make  another  lease  in  possession,  though  he  could  not 
make  a  reversionary  lease  (r). 

24.  A  power  to  lease  will  not,  without  an  actual  necessity,  be 
construed  to  authorize  a  lease  only  whilst  the  rent  is  paid,  so  that 
for  nonpayment  it  will  cease  in  point  of  limitation  {s) ;  nor  will  a 
lease  itself  be  so  construed,  if  by  fair  construction,  instead  of  be- 
coming void  by  nonpayment,  it  may  be  considered  voidable  at  the 
election  of  the  lessor  by  re-entry. 

25.  But  where  the  power  was  to  make  leases  for  lives  or  years, 
reserving  the  rents  then  yielded,  so  long  as  the  lessees,  their  exe- 
cutors and  assigns,  should  pay  their  rents  and  perform  their  cove- 
nants according  to  the  true  meaning  of  their  indenture  of  lease,  and 
the  leases  granted  had  the  same  words  inserted  in  them,  and  the 
rents  were  in  arrear,  but  were  paid  within  a  month,  and  there  had 
been  no  demand,  it  was  held  that  the  words  so  long  as,  &c.  were 

(7)  Bevan  v.  Habgood,  I  John.  &  Hem.         (r)  Bridg.  by  Ban.  97. 
222.  («)  Beny  o.  White,  Bridg.  by  Ban.  82. 
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words  of  limitation,  and  therefore  the  leases  determined  upon  non- 
payment of  rent  at  the  day  (^).  It  was  of  course  agreed  that  the 
leases  would  not  have  been  valid  if  the  lessees  had  not  been  made 
subject  to  the  limitations  in  the  power ;  and  it  was  held  that  equity 
could  give  no  relief  to  the  lessee  in  such  a  case  (u). 

26.  Whether  a  power  of  leasing  extends  to  all  the  persons  entitled 
under  the  instrument  creating  it,  or  only  to  some  in  particular, 
depends  not  upon  the  place  where  the  power  is  inserted,  but  upon 
the  fair  construction  of  the  whole  instrument  taken  together  (x). 
Where  a  power  is  general,  the  Court  cannot  confine  it,  unless  upon 
the  due  construction  of  the  whole  instrument. 

27.  In  a  case(y)  where  the  articles  before  marriage  stipulated 
that  the  settlement  should  contain  a  power  of  leasing  for  twenty-one 
years  in  possession,  a  power  of  sale  and  exchange,  of  appointing  new 
trustees,  ^^  and  all  such  other  powers,  provisoes,  clauses,  covenants 
and  agreements  as  are  usually  inserted  in  settlements  of  the  like 
nature,"  it  was  held  that  a  power  to  grant  building  leases  for  the 
usual  term  was  not  authorised  by  the  articles. 

28.  A  stipulation  in  articles  for  a  settlement  of  estates  in  Ireland, 
that  the  settlement  should  contain  all  the  covenants,  provisions,  and 
conditions  usually  contained  in  marriage  settlements  in  England, 
was  held  to  authorize  proper  powers  of  leasing,  and  it  was  referred 
to  the  Master  to  inquire  whether  proposed  powers  to  lease  for 
thirty-one  years  at  rack-rent,  and  to  renew  leases  containing  cove- 
nants for  perpetual  renewal,  and  to  lease  for  lives  or  for  years  deter- 
minable upon  lives  at  rack-rent,  and  to  grant  building  and  repairing 
leases  and  leases  of  mines,  were  usual  powers  in  that  part  of  Ireland 
where  the  estates  were  situated,  and  whether  there  were  any  circum- 
stances connected  with  the  property  which  rendered  it  expedient 
and  for  the  interest  of  all  parties  that  such  powers  should  be  intro- 
duced (z). 

29.  We  may  here  notice  a  provision  in  the  1  Will.  4,  c.  65  (re- 
pealed, as  to  lunatics,  by  16  &  17  Vict.  c.  70),  s.  16,  by  which, 
where  an  infant  or  a  feme  covert  might,  in  pursuance  of  any  cove- 
nant or  agreement,  if  not  under  disability,  be  compelled  to  renew 
any  lease  made  or  to  be  made  for  tiie  life  or  lives  of  one  or  more 
person  or  persons,  or  for  any  term  or  number  of  years  absolute  or 
determinable  on  the  deatii  of  one  or  more  person  or  persons,  it  is 

(0  TriBtram  v.  Lady  Beltinglaaa,  Vangb.  2  Bam.  B.  R.  341,  428 ;  Right  v.  Smith, 

28;  T.  Jo.  27,  nom.  Tustian  o.  Lady  Bal-  12  East,  455;    eee  CoUett  v.  Hooper,  13 

tiQ}ila«8.  Ves.  255. 

(tt)  Temple  v.  Lady  Baltinglass,  Finch,  (y)  Pearse  v.  Baron,  Jac  158. 

275.  {z)  Duke  of  Bedford  o.  Marq.  of  Aher- 

(jr)  See  Foster  v.  Graham,  2  Str.  961 ;  oonii  1  Myl.  &  Cra.  812. 
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made  lawfiil  for  such  infant,  or  his  guardian  in  the  name  of  such 
infant,  or  such  feme  covert,  by  the  direction  of  the  Ck>urt  of  Chan- 
cery or  Exchequer,  to  be  signified  by  an  order  to  be  made  in  a 
summary  way  upon  the  petition  of  sndb  infant  or  his  guardian,  or  of 
such  feme  covert,  or  of  any  person  entitled  to  such  renewal,  from 
time  to  time  to  accept  a  surrender  of  such  lease,  and  to  make  and 
execute  a  new  lease  of  the  premises  comprised  in  such  lease,  for  such 
number  of  lives,  or  for  sudi  term  or  terms  of  years  determinable 
upon  such  number  of  lives,  or  for  such  term  or  terms  of  years  abso- 
lute, as  was  or  were  mentioned  in  the  lease  so  surrendered  at  the 
making  thereof,  or  otherwise  as  the  Court  by  such  order  shall 
direct. 

30.  And  by  another  provision  of  the  same  act  (a),  it  is  provided, 
that  where  an  infant  is  entitled  to  any  land,  &c.  in  fee  or  in  tail,  or 
to  any  leaseholds  for  an  absolute  interest,  and  it  shall  appear  to  the 
Court  of  Chancery  or  Exchequer  to  be  for  his  benefit  that  a  lease  or 
underlease  should  be  made  of  such  estates  for  terms  of  years,  for 
encouraging  the  erection  of  buildings  thereon,  or  for  repairing  build-^ 
ings  actually  being  thereon,  or  the  working  of  mines,  or  otherwise 
improving  the  same,  or  for  farming  or  other  purposes,  it  shall  be 
lawful  for  such  infant,  by  the  direction  of  the  Court,  to  be  ragnified 
by  an  order  to  be  made  in  a  summary  way  upon  the  petition  of  such 
infant  or  his  guardian,  to  make  such  lease  of  the  property  for  such 
term  or  terms  of  years,  and  subject  to  such  rents  and  covenants,  as 
the  Court  shall  direct,  but  in  no  case  shall  any  fine  or  premium  be 
taken ;  and  in  every  such  case  the  best  rent  that  can  be  obtained, 
regard  being  had  to  the  nature  of  the  lease,  shall  be  reserved  upon 
such  lease,  and  the  leases  and  covenants  and  provisions  therein  shall 
be  settled  and  approved  of  by  a  Master  of  the  said  Court,  and  a 
coimterpart  of  every  such  lease  shall  be  executed  by  the  lessee  or 
lessees  therein  to  be  named,  and  such  counterpart  shall  be  deposited 
for  safe  custody  in  the  Master's  office  until  such  infant  shall  attun 
twenty-one,  but  with  liberty  to  proper  parties  to  have  the  use  thereof 
if  required  in  the  meantime,  for  the  purpose  of  enforcing  any  of  the 
covenants  therein  contained ;  provided  that  no  lease  be  made  of  the 
capital  mansion-house,  and  the  park  and  grounds  respectively  held 
therewith,  for  any  period  exceeding  the  minority  of  any  such  infant 

31.  We  have  already  seen  that  comnyttees  of  lunatics  are,  in 
certain  cases,  authorized  to  exercise  powers  of  leasing  vested  in  the 
lunatic  (ft). 

32.  The  le^slature  (c)  has  authorized  any  person  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  any  settled 

(a)  1  W.  4,  c  65,  8. 17.  (c)  10  &  SO  Vict  e.  190. 

lb)  1  W.  4,  c.  05,  s.  29.    Vide  supra. 
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estates  (rf),  for  an  estate  for  life  or  for  a  term  of  years,  determinable, 
with  his  life,  or  for  any  greater  estate  either  in  his  own  right  or  in 
right  of  his  wife,  unless  the  settlement  shall  contain  an  express 
declaration  that  it  shall  not  be  lawful  for  such  person  to  make  such 
demise ;  and  also  for  any  person  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  unsettled  estates,  as  tenant  by 
the  curtesy,  or  in  dower,  or  in  right  of  a  wife  who  is  seised  in  fee 
without  any  application  to  the  Court  of  Chancery,  to  demise  the  same 
or  any  part  thereof,  (except  the  principal  mansion-house  and  the 
demesnes  thereof,  and  other  lands  usually  occupied  therewith  from 
time  to  time,)  for  any  term  not  exceeding  twenty-one  years,  to  take 
effect  in  possession,  provided  that  any  such  demise  be  made  by  deed, 
and  the  best  rent  that  can  reasonably  be  obtained  be  thereby  reserved 
without  any  fine  or  any  benefit  in  the  nature  of  a  fine,  which  rent 
will  be  incident  to  the  immediate  reversion ;  and  provided  that  such 
demise  be  not  made  without  impeachment  of  waste,  and  do  contain  a 
covenant  for  payment  of  the  rent,  and  such  other  usual  and  proper 
covenants  as  die  lessor  shall  think  fit,  and  also  a  condition  of  re-entry 
on  non-payment  for  a  period  not  less  than  twenty-eight  days  of  the 
rent  thereby  reserved,  and  on  non-performance  of  any  of  the  cove- 
nants or  conditions  therein  contained ;  and  provided  a  counterpart  of 
every  deed  of  lease  be  executed  by  the  lessee  {e). 

33.  Every  such  demise  is  made  valid  against  the  person  granting 
the  same,  and  all  other  persons  entitled  to  estates  subsequent  to  the 
estate  of  such  person,  under  or  by  virtue  of  the  same  settlement,  if  the 
.€»9tate8  be  settled,  and  in  the  case  of  unsettled  estates  against  all 
persons  claiming  through  or  under  the  wife  or  husband  (as  the  case 
may  be)  of  the  person  granting  the  same(/),  and  also  against  the 
wife  of  any  husband  making  such  demise  of  estates  to  which  he  is 
entitled  in  right  of  such  wife  (y).  And  the  execution  of  any  lease 
by  the  lessor  or  lessors  will  be  deemed  sufficient  evidence  that  a 
counterpart  of  such  lease  had  been  duly  executed  by  the  lessee  as 
required  by  the  act  (A). 

34.  And  these  powers  include  powers  to  the  lords  of  settled 
manors  to  give  licenses  to  their  copyhold  and  customary  tenants  to 
grant  leases  of  lands  held  by  them  of  such  manors  to  the  same  extent, 
and  for  the  same  purposes,  as  leases  may  be  granted  of  freehold  here- 
ditaments under  the  act(t). 

{d)  Sect  1, 8.  4S;  21  &  *22  Vict  a.  77,  8.  35. 

8.  1 ;    this  power  extends  only  to  settle-  (e)  10  &  20  Vict  c.  120,  s.  32. 

ments  made  trfter  the  1  Nov.  1856, 19  &  20  (/)  Id.  33. 

Vict  c.  120,  s.  44;  the  32  H.  8,  c.  28,  and  (g)  21  9c  22  Vict  c.  77,  s.  8. 

the  Irish  Act  10  Ch.  1,  Sesa.  3,  c  6,  are  re-  (h)  19  &  20  Vict  c.  120,  s.  34. 

repealed,  except  so  far  as  relates,  to  leases  (0  21  &  22  Vict,  c  77,  s.  3 ;  see  19  &  20 

made  by  persons  having  an  estate  in  right  Vict  c.  120,  s.  43. 
of  their  churches,  19  &  20  Vict  c  120, 

ZZ 
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35.  The  above  powers  may  be  exercised  by  gaardians  on  behalf  of 
infants^  and  by  committees  on  behalf  of  lunatics,  and  by  assignees  of 
bankrupts  or  insolvents  (A).  And  the  acts  contain  provisions  in  regard 
to  applications  by  married  women  and  acknowledgments  by  them(0- 
And  for  the  purposes  of  the  act  a  person  is  to  be  deemed  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and  profits  of  estates, 
although  his  estate  may  be  charged  or  incumbered  by  himself  or  bj 
the  settlor,  or  otherwise  howsoever  to  any  extent,  but  the  estates  or 
interests  of  the  parties  entitled  to  any  such  charge  or  incumbrance 
will  not  be  affected  by  the  acts  of  the  person  entitled  to  the  posses- 
sion or  the  receipt  of  the  rents  unless  they  concur  therein  (m). 

36.  But  no  lease  is  authorized  beyond  the  term  of  twenty-one  years  of 
any  settled  estate  in  which,  under  any  Act  of  Parliament,  the  tenants  in 
tail  are  restrained  from  barring  or  defeating  their  estates  tail,  or  where 
the  reversion  is  vested  in  the  Crown  (n) ;  nor  does  the  act  authorize  the 
granting  of  a  lease  of  any  copyhold  or  customary  hereditament  not  war- 
ranted by  the  custom  of  the  manor  without  the  consent  of  the  lord, 
nor  otherwise  prejudice  or  afiect  the  rights  of  any  lord  of  a  manor  (o). 

37.  Finally,  under  these  acts  no  obligation  is  created  by  the  act  at 
law  or  in  equity  on  any  person  to  exercise  any  power  (/>). 

38.  Where  trustees  are  invested  with  a  power  of  leasing,  they 
must  act  in  ihe  exercise  of  it  precisely  as  if  the  estate  was  given  to 
them  in  trust  to  let  {q). 

39.  A  lease  granted  under  a  power,  like  every  other  estate  eo 
raised,  takes  effect  as  if  it  were  contained  in  the  instrument  creating 
the  power ;  and  therefore,  in  the  common  case  of  a  lease  by  a  tenant 
for  life  under  a  power,  it  precedes,  like  a  common  lease,  the  estate  of 
the  person  granting  it,  and  he  takes  the  reversion  expectant  upon 
it ;  and  every  remainder-man's  estate,  as  it  takes  effect  in  possession, 
stands  in  the  same  relation  to  that  of  the  lessee,  and  the  rents  and 
covenants,  and  benefit  of  provisoes  for  re-entry  and  the  like,  go  ^ 
the  persons  entitled  under  the  settlement,  in  their  regular  succes- 
sion (r) ;  and  covenants  authorized  by  the  power  and  entered  into  by 
the  lessor  bind  the  remainder-man,  and  it  is  upon  that  ground  that, 
as  we  shall  see,  the  insertion  of  an  improper  covenant  avoids  the 
lease :  they  may  properly  be  considered  as  running  with  the  land, 
but  they  are  generally  such  as  the  lessee  can  himself  reap  the  benefit 

ik)  10  &  20  Vict  c.  120,  s.  36.  u^fra. 

{I)  19  k  20  Vict.  c.  120,  s.  37,  3S,  30  -,  (q)  See  Sutton  v.  Jones,  16  Ve«.  68S. 

21  &  22  Vict.  c.  77,  ».  6.  (r)  Whitlock's  case,  8  Rep.  69  b.  pof^' » 

(m)  Id.  ».  41.  10  Ves.  266,  per  Lord  Eldon  ;  Butler's  n- 

(«)  19  &  20  Vict  c.  120,  8.  41.  to  Co.  Litt  214  a;  flarcourt  r.  PoI«» 

(o)  Id.  8.  43.  And.  273 ;  l8herwood  v.  Oldknow,  8  Maa* 

(p)  Id.  8.  40;    for  the  provisions    re-  &  Selw.  382,  post}   and  see  WrigW  «?• 

lating  to  leases  to  be  aatborized  by  the  Burrougbes,  8  Com.  Bench,  686;  Child  r. 

Court,  and  for  those  relating  to  sales,  &c.  Douglas,  1  Kay,  660. 
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of  without  action  or  suit  (5).  Such  a  lease  of  course  operating  by 
way  of  use,  at  once  gives  the  lessee  an  actual  estate,  and  the  lessor  a 
divided  reversion,  without  the  necessity  of  a  previous  entry. 

40.  Where  a  remainder-man  brings  an  ejectment  against  a  tenant 
imder  a  lease  granted  by  a  preceding  tenant  for  life  by  virtue  of  a 
power,  on  the  ground  that  the  lease  is  void,  the  Court  will  compel  him 
to  give  particulars  of  the  alleged  defects  in  the  execution  of  the 
power  (t). 

41.  Lastly,  in  this  place  we  must  refer  to  the  powpr  of  the  Court  of 
Chancery  to  authorize  leases  of  settled  estates.  This  power  is  given 
to  the  Court  by  the  19  &  20  Vict.  c.  120,  and  the  21  &  22  Vict  c.  77. 
These  acts  authorize  the  Court 'of  Chancery  in  England  as  far  as 
relates  to  estates  in  England  and  the  Court  of  Chancery  in  Ireland 
so  far  as  relates  to  estates  in  Ireland,  if  it  shall  deem  it  proper  and 
consistent  with  a  due  regard  for  the  interests  of  all  parties  entitled 
under  the  settlement  and  subject  to  the  provisions  and  restric- 
tions in  the  Act  to  authorize  leases  of  any  settled  estate  {u),  or  of  any 
rights  or  privileges  over  or  affecting  any  settled  estates  for  any  pur- 
pose whatsoever,  whether  involving  waste  or  not,  provided  the  fol- 
lowing conditions  be  observed  (ar) : 

1st.  Every  such  lease  is  to  be  made  to  take  effect  in  possession  at 
or  within  one  year  next  after  the  making  thereof,  and  is  to  be  for  a 
term  not  exceeding,  for  an  agricultural  or  occupation  lease,  twenty- 
one  years ;  for  a  mining  lease,  or  a  lease  of  water,  water-mills,  way 
leaves,  water  leaves,  or  other  rights  or  easements,  forty  years ;  and 
for  a  building  lease,  ninety-nine  years,  which  term  includes  a  repair- 
ing lease  (  y) ;  or  when  the  Court  shall  be  satisfied  that  it  is  the  usual 
custom  of  the  district,  and  beneficial  to  the  inheritance  to  grant  any 
such  leases  as  aforesaid  for  longer  terms,  then  for  such  term  as  the 
Court  shall  direct ;  but  this  extension  does  not  apply  to  agricultural 
leases  {z),  and  no  repairing  lease  can  be  made  for  a  term  exceeding 
sixty  years  (a). 

2dly.  On  every  such  lease  there  must  be  reserved  the  best  rent  or 
remuneration  in  the  nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half-yearly,  or  oftener,  with- 
out taking  any  fine  or  other  benefit  in  the  nature  of  a  fine. 

3dly.  Where  the  lease  is  of  any  earth,  coal,  stone,  or  mineral,  a 
certain  portion  of  the  whole  rent  or  payment  is  to  be  set  aside  and 
invested  as  after  mentioned,  namely,  when  and  so  long  as  the  person 

(«)  Goodtitle  v,  Punucan,  Dong].   665 ;  Beav.  7 ;  the  proceeding  is  by  petition. 
Isherwood  «.  Oldknow,  ubi  sup.  infra,  (x)  19  &  20  Vict.  c.  120,  s.  2. 

(0  D06  ».  WiUlamB,  7  Adol.  &  Ell.  N.  S.  (y)  21  &  22  Vict  c  77,  s.  2. 

686.  (z)  19  &  20  VicL  c.  120,  s.  2;  21  &  22 

(tt)  19  &  20  Vict.  c.  120,  8.  1,  and  21  &  Vict.  c.  77,  s.  4. 
22  Vict,  c  77,*  8.  1 ;  Harvey  r.  Clark,  25  (a)  21  &  22  Vict.  c.  77,  9.  2. 
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for  the  time  being  entitled  to  the  receipt  of  fiuch  rent  as  by  reason  of 
hi»  estate^  or  by  virtue  of  any  declaration  in  the  settlement,  is  entitled 
to  work  such  earth,  coal,  stone,  or  mineral  for  his  own  benefit,  one- 
fourth  part  of  such  rent ;  and  otherwise  three-fourth  parts  thereof; 
and  in  every  such  lease  sufficient  provision  is  to  be  made  to  secure 
such  application  of  the  aforesaid  portion  of  the  rent  by  the  appoint- 
ment of  trustees,  or  otherwise,  as  the  Court  shall  deem  expedient  {by 

4thly.  No  such  lease  is  to  authorize  the  felling  of  any  trees  except 
so  far  as  may  be  necessary  for  the  purpose  of  clearing  the  ground  for 
any  building,  excavations,  or  other  works  authorized  by  the  lease. 

5thly.  Every  such  lease  is  to  be  by  deed,  and  the  lessee  is  to  exe- 
cute a  coimterpart  thereof,  and  every  such  lease  is  to  contain  a  con- 
dition for  re-entry  on  non-payment  of  the  rent  for  a  period  of  not 
less  than  twenty-eight  days  after  it  becomes  due. 

And  subject  and  in  addition  to  the  above  conditions  every  such 
lease  is  to  contain  such  covenants,  conditions,  and  stipulations  as  the 
Court  shall  deem  expedient  with  reference  to  the  special  circum- 
stances of  the  demise  (c).  The  power  to  authorize  leases  extends  to 
the  whole  or  any  i)art  of  the  settled  estate,  and  may  be  exercised  from 
time  to  time  {d).  Any  leases,  whether  granted  under  the  Act  or  not, 
may  be  surrendered  either  for  the  purpose  of  obtaining  a  renewal  of 
the  same  or  not,  and  the  power  to  authorize  leases  confeiTcd  by  the 
Act  extends  to  authorize  new  leases  of  the  whole  or  any  part  of 
the  hereditaments  comprised  in  any  surrendered  lease  (e).  And 
the  Court  may  authorize  preliminary  contracts  to  grant  any  such 
leases,  and  any  of  the  terms  of  such  contracts  may  be  varied  in  the 
leases  (/) ;  and  the  Court  may  either  approve  of  particular  leases  or 
may  order  that  powers  of  leasing  in  conformity  with  the  provisions 
of  the  Act  shall  be  vested  in  trustees  as  after  mentioned  (y),  for  which 
purposes  proper  evidence  is  to  be  furnished  (A).  When  the  lease  is 
approved  the  Court  is  to  direct  who  is  to  be  the  lessor  to  whose 
demise  full  effect  is  given  (i). 

42.  Then  follows  this  important  power.  The  Court  where  it 
deems  it  expedient  that  any  general  powers  of  leasing  any  settled 
estates  comformably  to  the  Act  should  be  vested  in  trustees,  may 
by  order  vest  any  such  power  accordingly  either  in  the  existing 
trustees  of  the  settlement  or  in  any  other  persons,  and  such  powers  when 
executed  by  such  trustees  arc  to  take  effect  in  all  respects  as  if  the 

(b)  19  &  '20  Vict.  c.  120,  s.  2;  Uie  ap-  (rf)  S.  4. 

pliratioD  of  the  monies  to  be  set  aeile  is  (e)  19  &  20  Vict.  c.  120,  s.  5;  21  &  22 

provided  for  by  sections  23,  24,  &  25,  and  Vict.  c.  77,  s.  6. 

is  the  same  as  Is  directed  in  re.:ard  to  pur-  (/)  19  &  20  Vict.  ^.  120,  s.  0. 

chase  monies  uherc  the  estate  is  sold,  which  (g)  Id.  s.  7. 

will  be  found  in  the  cliaptcr  on  sales  and  (/<)  Id.  s.  8. 

exchange;*,  i^fra.  (0  Id.  s.  9. 

(c)  s.  a  . 
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power  sa  vested  in  than  had  been  originally  contained  in  the  Bettle- 
ment,  and  so  as  to  operate^  if  necessary,  by  way  of  revocation  and 
appointment  of  the  use  or  otherwise,  as  the  Court  shall  direct.  And 
the  Court,  if  it  shall  think  fit,  may  impose  any  conditions  as  to  cove^ 
nants  or  otherwise  on  the  exercise  of  such  power;  and  the  Court 
may  also  authorize  the  insertion  of  provisions  for  the  appointment  of 
new  trustees  from  time  to  time  for  the  purpose  of  exercising  suck 
powers  of  leasing  as  aforesaid  {k). 


43.  Any  person  entitled  to  the  possession,  or  to  the  receipt,  of 
the  rents  and  profits  of  any  settled  estate  for  a  term  of  years  deter- 
minable on  his  deaths  or  for  an  estate  for  life,  or  any  greater 
estate,  may  apply  to  the  Court  by  petition  in  a  summary  way  to 
exerdse  the  powers  conferred  by  the  Act(/). 

44.  And  subject  to  the  exception,  which  will  be  stated  every 
application  to  the  Court  must  be  made  with  the  concurrence  or  con- 
sent of  the  following  parties,  namely, 

45.  When  there  is  a  tenant  in  tail  under  the  settlement  in  exist- 
ence and  of  full  age,  the  parties  to  consent  are  to  be  such  tenant  in 
tail,  or  if  there  is  more  than  one  such  tenant  in  tail  than  the  first  of 
such  tenants  in  tail,  and  all  persons  in  existence  having  any  bene- 
ficial estate  or  interest  under  or  by  virtue  of  the  settlement  prior  to 
the  estate  of  such  tenant  in  tail,  and  all  trustees  having  any  estate  or 
interest  on  behalf  of  any  unborn  child  prior  to  the  estate  of  such 
tenant  in  taiL 

46.  And  in  every  other  case  the  parties  to  concur  or  consent  shall 
be  all  the  persons  in  existence,  having  any  beneficial  estate  or  inter- 
est under  or  by  virtue  of  the  settlement,  and  also  all  trustees  having 
any  estate  or  interest  on  behalf  of  any  unborn  child  (m). 

47.  The  exception  above  referred  to  is,  that  unless  there  shall  be 
a  person  entitled  to  an  estate  of  inheritance  whose  consent  or  con- 
currence shall  have  been  refused  or  cannot  be  obtained,  the  Court, 
if  it  think  fit,  may  give  effect  to  any  petition,  subject  to  and  so  as  not 
to  affect  the  rights,  estate,  or  interest  of  any  person  whose  consent  or 
concurrence  has  been  refused  or  cannot  be  obtained,  or  whose  rights, 
estate,  or  interest  ought,  in  the  opinion  of  the  Court,  to  be  ex- 
cepted (w). 

48.  Provisions  are  contained  in  the  Act  for  giving  notice  of  any 
application  to  trustees  and  any  proper  parties  (o).  And  any  person 
or  corporation,  whether  interested  in  the  estate  or  not,  may  be  heard 

(A)  19  &  soviet  c  120,  8.  10.    As  to  mean  "persons  beneficially  entitled,"  Grey 

dedication  of  laud  for  roads,  &c.,  see  id.,  s.  v.  Jenkins,  26  I)cav.  351. 
14,  15,  and  infra  in  the  chapter  on  sales  (m)  Id.  s.  17. 

and  oxcliangcs.  (»)  Id.  St  1 8. 

(0  Id.  8.  10;   and   *' persons  entitled"  (o)  Id.  s.  19,20. 
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in  opposition  or  in  support  (/?).  And  the  Court  is  to  direct  that 
some  sufficient  notice  of  any  exercise  of  any  of  the  powers  shall  be 
placed  on  the  settlement^  or  on  any  copies  thereof,  or  otherwise  re- 
corded in  any  way  it  may  think  proper,  where  it  shall  appear  to  the 
Court  practicable  and  expedient  for  preventing  fraud  or  mistake  (q). 

49.  The  Court  is  authorized  to  exercise  any  of  the  powers  con- 
ferred on  it,  whether  the  Court  shall  have  already  exercised  any  of 
the  powers  in  respect  of  the  same  property  or  not;  but  no  such 
powers  are  to  be  exercised  if  an  express  declaration  or  manifest 
intention  that  they  shall  not  be  exercised  is  contained  in  the  settle- 
ment, or  may  reasonably  be  inferred  therefrom  or  from  extrinsic 
circumstances  or  evidence ;  provided  that  the  circumstance  of  the 
settlement  containing  powers  to  effect  similar  purposes  shall  not  pre- 
clude the  Court  from  exercising  any  of  the  powers  conferred  by  the 
act,  if  it  shall  think  that  the  powers  contained  in  the  settlement 
ought  to  be  extended  (r).  But  the  Court  is  not  at  liberty  to  autho- 
rize any  lease  or  other  act  beyond  the  extent  to  which,  in  the 
opinion  of  the  Court,  the  same  might  have  been  authorized  in  the 
settlement  of  the  settlor  or  settlors.  (*).  Nevertheless,  after  the 
completion  of  any  lease  or  other  act  under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursuance  of  the  act,  the  same  shall  not  be 
invalidated  on  the  ground  that  the  Court  was  not  thereby  empowered 
to  authorize  the  same,  except  that  no  such  lease  or  other  act  shall 
have  any  effect  against  any  person  whose  concurrence  in  or  consent 
to  the  application  ought  to  have  been  obtained,  and  was  not(^). 

50.  All  powers  given  by  the  act,  and  all  applications  to  the  Court, 
may  be  exercised,  made,  or  given  by  guardians  on  behalf  of  infants, 
and  by  committees  on  behalf  of  lunatics,  and  by  assignees  of  bank- 
rupts or  insolvents,  provided  that,  in  the  cases  of  infant  or  lunatic 
tenants  in  tail,  no  application  to  the  Court  or  consent  to  any  appli- 
cation may  be  made  or  given  by  any  guardian  or  conunittee  without 
the  special  direction  of  the  Court  (m).  And  due  provision  is  made 
for  taking  the  consent  of  a  married  woman  to  applications  or  consent 
to  applications,  and  she  is  to  be  examined  whether  the  hereditaments 
which  are  the  subject  of  the  application  shall  be  settled  for  her 
separate  use  or  not,  and  no  clause  or  provision  in  any  settlement 
restraining  anticipation  shall  prevent  the  Court  from  exercising,  if 
it  shall  think  fit,  any  of  the  powers  given  by  the  act,  and  no  such 
exercise  will   occasion   any  forfeiture,   anything  in  the  settlement 

(p)  19  &  20  Vict  c.  120,  8.  20.  (r)  Id.  s.  26. 

iq)  Id.  B.  22;  section  21,  excludes  such  (s)  Id.  s.  27. 

a  case  as  Sir  Tlios.  Wilson's;  sections  16  {t)  Id.  s.  28;   sections  29,  30,  &  SI,  give 

to  22  above,  and  ss.  26  &  36  apply  equally  large  powers  over  costs  and  authority  to 

to  sales;   they  will  not  therefore  be  re-  make  rules  and  orders,  and  see  21  &  2S 

peated  in  the  chapter  on  sale  and  evchanges,  Vict  c.  77,  s.  7*. 
i'\fra.  (u)  10  k  20  Vict  c  120,  s.  3a 
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contained  to  the  contrary  notwithstanding  (or).  Subject  to  the  exa- 
mination required^  married  women  may  make  or  consent  to  any 
application,  whether  they  are  of  full  age  or  infants  (y). 

51.  For  the  purposes  of  the  act,  a  person  is  to  be  deemed  to  be 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  estates,  although  his  estate  may  be  charged  or  incumbered,  either 
by  himself,  or  by  the  settlor  or  otherwise  howsoever,  to  any  extent, 
but  the  estates  or  interests  of  the  parties  entitled  to  any  such  charge 
or  incumbrance  are  not  to  be  affected  by  the  acts  of  the  person 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
as  aforesaid,  unless  they  shall  concur  therein  (2:),  but  no  lease 
beyond  twenty-one  years  is  authorized  of  any  settled  estates  in 
which  the  tenants  in  tail  are  restrained  by  act  of  parliament  from 
barring  their  estates  tail,  or  where  the  reversion  is  vested  in  the 
Crown  (a),  and  the  rights  of  lords  of  manors  are  saved  (b), 

62.  All  these  provisions  extend  to  all  settlements,  whether  made 
before  or  after  the  act  came  into  force  (c),  but  no  obligation  is 
created  at  law  or  in  equity  on  any  person  to  make  or  consent  to  any 
application  to  the  Court,  or  to  exercise  any  power  (rf).  Costs  are 
provided  for  and  placed  in  the  power  of  the  Court  (c). 


(ar)  19  &  20  Vict  c.  120,  s.  37,  3S ;  21 
&  22  Vict  c  77,  B.  6 ;  ber  ooiueiit  is  to  be 
taken  immediately  after  the  petition  has 
been  answered  but  before  the  advertisement; 
in  re  Forster's  Settled  Estates,  3  Jur.,  N.  S., 
833.  Re  Brealy*B  Settled  Est.,  re  Manson's, 
24  Beav.  220,  221,  and  as  to  appointments 
of  guardians  of  infants,  see  Re  Hargreave's 


Est,  32  L.  T.  202. 
(y)  19  k  20  Viet  c.  120,  s.  40. 
(x)  Id.  8.  41. 
(a)  Id.  s'.  42. 
lb)  Id.  s.  43. 
(c)  Id.  s.  44. 
(<0  Id.  B.  40. 
(e)  Id.  20,  if\frcu 


SECTION  IL 

WHAT   MAY   BE   DEMISED  UNDER   DIFFERENT   POWERS. 


2.  What  are  lands  usuaUy  leiten, 

6.  By  whom  the  lettings  ehmdd  have  been 

made, 

7.  Embrace  every  spedee  qf  demiite, 

8.  Where  lande  not  b^ore  let  are  not 

within  the  power, 
14.   Where  they  are  within  it,  and  may  be 
let  without  rent, 

18.  Observations  on  the  cases, 

19.  Evidence  of  former  lettings. 


20,-1  Distinction  between  opened  and  un„ 

21.  /     opened  mines, 

22.  Right  of  sporting  over  part  not  let, 

bad, 

23.  JExtent  qfapotcer  to  let  lands  let  for 

lives, 

24.  Extent  of  an  exception  qf  demesnes, 
26.  Property  leased  should  be  properly  des" 

cribed. 


1.    It  is  seldom  that  any  question  on  this  head  arises  at  the 
present  day,  except  upon  wills  unskilfully  penned;  for  the  power 

z  z  4 
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usually  introduced  in  modem  settlementg  is  to  lease  all  the  here- 
ditaments comprised  in  the  deed  at  the  beet  rent^  and  if  the  mandon- 
house,  park,  or  any  other  part,  is  not  intended  to  be  leased,  it  it 
expressly  excepted  in  the  {>ower.  However,  the  cases  must  be 
stated  which  have  arisen  in  regard  to  the  subject  over  whidi  the 
power  rides. 

2.  Where  a  power  extends  to  lands  usually  letten,  lands  which 
have  been  twice  or  thrice  letten  are  within  the  power  (a);  but  land 
which  has  only  been  once  letten  is  not,  we  are  told,  within  the 
proviso,  for  usus  fit  ex  iteratis  actibus  (i).  And  it  is  said,  that  if 
land  has  been  let  by  a  contract  from  year  to  year,  for  three  years, 
it  is  not  within  the  power,  for  it  is  but  one  lease  (e).  But  Lord 
Chief  Justice  Yaughan,  upon  citing  this  case  of  a  single  demise  (</)» 
said  that  he  did  not  much  insist  upon  it,  for  the  words  *^  usually 
demised  "  may  be  taken  in  two  senses ;  the  one,  for  the  often  farming, 
or  repeated  acts  of  leasing  lands,  the  other,  for  the  conunon  con- 
tinuance of  land  in  lease,  for  that  is  usually  demised,  and  so  land 
leased  for  five  hundred  years  long  ance,  is  land  usually  demised, 
that  is  in  lease,  though  it  have  not  been  more  than  once  demised, 
which,  he  justly  added,  is  the  more  received  sense  of  the  words 
land  usually  demised.  Indeed,  the  conunon  sense  of  mankind  must 
revolt  at  a  distinction  which  considers  lands  leased  for  one  hundred 
years  as  not  usually  depiised  because  the  term  was  granted  by  one 
deed,  but  allows  land  to  come  within  that  description  which  has 
been  let  for  two  years  only,  on  two  distinct  lettings. 

3.  In  the  case  of  Tristram  and  Lady  Baltinglass,  the  power  was 
'^  to  demise  all  or  any  of  the  premises  which  at  any  time  heretofore 
have  been  usually  letteuy  for  three  lives,  or  any  number  of  years  de- 
terminable on  three  lives,  reserving  the  rent  thereupon  now  yielded 
and  paid."  The  settlement  was  made  in  the  twelfth  of  Jac.  and  the 
jury  found  the  lands  in  question  to  have  been  demised  in  the  twelfth 
of  Eliz.  for  twenty-one  years,  and  that  term  was  expired,  and  they 
had  not  been  demised  for  the  space  of  twenty  years  before  the  settk" 
ment;  and  the  Court  held  that  they  were  not  within  the  power. 
The  word  usually^  excluded  demises  at  a  great  distance  of  time,  and 
the  words  "  any  time  "  in  this  case,  meant "  at  all  times."  And  what 
was  not  farmed  twenty  years  before  could  not  be  said  to  be  at  any  time 
before  commonly  farmed ;  for  those  twenty  years  was  a  time  before 
in  which  it  was  not  farmed.  And  the  power  requiring  the  rents 
then  reserved  to  be  made  payable,  necessarily  implied  that  the  land 
demisable  under  the  power  was  land  which  was  then  under  rent(«)» 

(a)  2  Ro.  Abr.  261,  pi.  11,  12;  Vangh.      Ja.  B. 

•^'  (rf)  Soc  Vaugh.  28 ;  Tho.  Jones,  27. 

(6)  2  Ro.  Abr.  262,  pi.  13.  (^ )  2  jo.  27  j  Vaagh.  2S ;  1  Frccm.  » 

(c)  2  Ro.  Abr.  202,  pi.  14    lontrit  P.  2      As  to  the  laot  ground,  vide  i^frtu 
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The  case  of  Foot  v.  Marriot(/),  which  although  it  turned  upon 
special  words,  was  a  case  to  the  like  effect,  was  decided  tlie  same 
way  by  Lord  Chancellor  King,  assisted  by  Lord  Chief  Justice  Ray- 
mond, Mr.  Justice  Denton,  and  Mr.  Baron  Comyns,  simply  upon 
the  authority  of  Tristram  and  Baltinglass. 

4.  This  last  case  did  not  decide  affirmatively ^  that  land  demised 
within  twenty  years  was  subject  to  the  power,  but  merely  that  land 
not  demised  within  that  period  was  not  subject  to  the  power.  It 
remains  to  be  decided  within  what  period  the  land  must  have  been 
demised.  The  Courts  might  probably  incline  to  fix  twenty  years  as 
the  limit,  by  analogy  to  the  enabling  statute  of  32  H.  8,  c.  28,  which 
in  a  similar  case  considered  that  as  a  reasonable  period. 

5.  Upon  this  statute  it  has  been  very  properly  determined,  that  the 
lettings  to  which  it  refers  are  by  some  person  seised  of  an  estate  of 
inheritance,  and  not  by  tenant  by  the  courtesy,  dower,  &c.  (^).  But 
the  same  doctrine  cannot  be  applied  to  powers  in  private  settle- 
ments, although  a  contrary  opinion  has  been  entertained.  The  act 
of  Henry  was  intended  to  have  a  general  and  perpetual  operation, 
it  was  therefore  absolutely  necessary  to  establish  by  whom  the 
lettings  must  have  been  made,  so  as  to  authorize  subsequent  de- 
mises, and  it  would  have  ill  accorded  with  the  true  spirit  of  the  act 
to  have  holden  that  demises  by  persons  having  partial  interests  only 
constituted  the  standard  to  which  tiie  statute  refers.  But  in  the 
case  of  a  power  raised  by  a  private  settlement,  the  party  creating  it 
must  be  considered  to  know  that  the  lands  have  been  in  lease,  and. 
by  whom  tiie  leases  were  granted,  and  tiierefore,  when  he  autho- 
rizes the  lands  usually  demised  to  be  leased,  to  what  can  he  refer 
unless  to  tiie  leases  which  have  been  theretofore  actually  granted  ? 
If  he  disapprove  of  any  lands  being  let,  which  usually  have  been 
leased,  it  behoves  him  to  expressly  declare  his  intention  by  except- 
ing them  out  of  the  power. 

6.  In  Right  v.  Thomas  (A),  a  power  in  a  settlement  made  in 
1737  to  lease  for  one,  two,  or  three  lives,  or  for  years  deter- 
minable on  one,  two,  or  three  lives,  any  part  of  the  estate  which 
had  been  usually  so  letten,  so  as  such  rent  as  had  been  given  or 
received  for  twenty  years  past,  &c.  were  reserved,  was  held  to 
warrant  the  demise  of  an  estate  which  in  5  Jac.  1  had  been  demised 

^in  reversion  for  ninety  years,  determinable  on  three  lives  (I),  and  in 
1638  had  been  limited  by  the  owner  by  covenant  to  stand  seised, 

(/)  S  Vin.  Abr.  420,  pi.  0.  (h)  1   Blackst  446 ;  3  Burr.  1441 ;  see 

(jf)  Co.  Litt.  44  b ;  Dy.  271  b,  pi.  2S;  the  note  to  the  last  edition,  and  Doe  v.  Hal- 

now  partially  repealed  by  19  &  20  Vict.  c.  combe,  7  Term  Rep.  713 ;  past. 

120,  8.  35,  supra. 

(1)  In  Burrow  It  is  stated,  that  there  were  leases  iu  II.  Sth's  time,  some  for  terms  of 
yean,  and  some  for  nlnety-mne  years;  determinable  on  three  lives,  at  different  rents. 
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after  an  estate  for  life  to  himselfy  to  his  son  for  ninety-nine  years,  if 
he  or  any  wife  of  his,  or  any  issue  he  might  have,  should  so  long 
live,  paying  yearly  unto  the  heirs  and  assigns  of  the  settlor,  the 
yearly  rent  of  4  i  quarterly,  and  the  son  covenanted  to  pay  the  rent 
and  perform  the  covenants ;  which  term  commenced  in  1643,  and 
ceased  in  1738,  so  that  at  the  time  of  the  settlement  the  lease  was 
in  being.  The  Court  seems  properly  to  have  considered  that  the 
lands  had  been  let  as  required,  and  that  the  limitation  in  the  settle- 
ment was  in  all  respects  a  lease :  the  lessor's  bounty  to  his  child 
arose  not  from  granting  the  lease,  but  from  remitting  the  fine. 

7.  Upon  the  construction  of  the  words  usually  demised^  it  has 
been  determined  that  they  embrace  every  species  of  demise — at  will, 
from  year  to  year,  or  for  years,  or  lives,  and  whether  granted  by 
parol  or  by  deed,  by  copy  of  court-roll,  covenant  to  stand  seised,  or 
any  other  instrument  (t)  :  but  whatever  the  instrument,  it  must 
operate  as  a  lease  in  the  sense  of  the  term  demise  in  the  given 
power. 

8.  We  have  before  seen  that  one  point  relied  on  in  Lady  Baltin- 
glass's  case  was,  that  the  rent  then  reserved  was  to  be  made  payable, 
which  the  Court  thought  necessarily  implied  that  the  land  demisable 
under  the  power  was  land  which  was  then  under  rent  (A).  And  in 
Lord  Moimtjoy's  case,  where  it  was  declared  by  a  private  act  of 
parliament  that  no  alienation  should  be  made  but  only  leases,  &c. 
*^  yielding  the  true  and  ancient  rent,"  it  was  determined  that  land 
could  not  be  leased  which  had  never  been  demised  before.  For  how, 
it  was  asked,  could  a  rent  be  called  the  true  and  ancient  rent  when  it 
issued  out  of  a  thing  which  was  never  charged  with  any  rent  by  any 
reservation  before  (/)  ? 

9.  So  in  tHe  case  of  Bagot  and  Oughton,  which  underwent  great 
consideration,  the  power  was  to  lease  ^^  all  or  any  of  the  premises,  at 
such  yearly  rents^  or  more^  as  the  same  are  now  let  at ;"  and  a  lease 
was  made  of  the  capital  mansion-house,  which  was  the  family-seat, 
and  the  demesne  lands,  which  were  never  leased  before.  And  it  was 
determined,  principally  on  the  authority  of  Lady  Baltinglass's  case, 
that  the  lease  was  void,  although  it  was  forcibly  argued  that  all  the 
lands  were  authorized  to  be  leased ;  and  the  subsequent  words  were 
only  explanatory  of  the  first  part  of  the  sentence,  "  that  the  lands 
usually  let  may  be  let  at  the  usual  rent''(97i)  (I). 

(0  Co.   Litt.  44  b;   Baiigh  v,  Haynes,  mas,  3  Barr.  1441 ;  1  Blackst  446. 
Cro.  Jac.  76;  S.  C.  6  Rep.  87,  nom.  Dean         (Jk)  Supra,  p.  72S. 
and  Chapter  of  Worcester's  case ;  8.  C.  Mo.         (/)  5  llep.  3  b ;  Mo.  197. 
759,  nom.  Banks  v.  Brown ;  Right  v,  Tho-         (m)  8  Mod.  249 ;  Fort  332. 


(I)  This  decision  is  said  to  hare  been  aflSnned  in  the  House  of  Lords  j  but  the  case  h 
not  in  Brown  :  and,  after  a  diligent  search,  I  have  not  been  able  to  meet  with  it  amongst 
the  printed  cases  of  that  period. 
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10.  Lord  Mansfield^  addressing  himself  to  this  case,  observed, 
that  (n)  the  nature  of  the  thing  showed  that  the  power  could  not  be 
meant  to  extend  to  letting  the  ancient  manor-house  at  all,  much  less 
to  letting  it  without  reserving  any  rent.  In  a  family  settlement  of 
an  estate,  consisting  of  some  ground  always  occupied,  together  with 
the  seat,  and  of  lands  let  to  tenants  upon  rents  reserved,  the  qualifi- 
cation annexed  to  the  power  of  leasing,  that  the  ancient  rent  must 
be  reserved,  manifestly  excludes  the  mansion-house,  and  lands  about 
it,  never  let.  No  man  could  intend  to  authorize  a  tenant  for  life  to  de- 
prive the  representative  of  the  family  of  the  use  of  the  mansion-house. 
The  words,  in  such  a  case,  show  that  the  power  is  meant  to  extend  only 
to  what  has  been  usually  let.  By  that  means  the  heir  enjoys  all  the 
premises  in  the  settlement  just  as  they  were  held  and  enjoyed  by  his 
ancestor,  the  tenant  for  life :  He  has  the  occupation  of  what  was 
always  occupied,  and  the  rent  of  what  was  always  let  The  Court, 
Lord  Mansfield  added,  all  therefore  agreed  as  to  the  rectitude  of  the 
decision  in  Bagot  v,  Oughton.  The  nature  of  the  thing  spoke 
intent  as  forcibly  as  the  most  direct  words  could  have  done.  It  was 
demonstration. 

11.  In  a  later  case  under  Serjeant  Maynard's  will,  the  power  was 
to  lease  all  or  any  of  the  tenements  devised,  for  one,  two,  three,  or 
four  lives  or  years  so  determinable,  in  possession  or  reversion,  and 
under  the  new  rents  now  reserved ;  and  the  like  agreement,  as  in 
the  leases  now  in  being,  and  by  the  present  tenants  thereof  respec- 
tively to  be  performed :  and  there  was  a  power  of  leasing  for  seven 
years  at  rack-rent.  An  estate  had  been  out  upon  a  lease  for  lives 
when  the  Serjeant  purchased  it,  but  the  lives  dropped  before  he 
made  his  will,  and  it  was  in  his  possession  at  his  death ;  and  the 
Master  of  the  Rolls,  and  afterwards  Lord  Chancellor  King,  assisted 
by  Raymond,  C.  J.,  Denton,  J.,  and  Comyn,  Baron,  held  that  a  lease 
granted  of  this  property  under  the  power  was  bad,  relying  upon  the 
cases  before  cited  (0). 

12.  In  a  modem  case  on  this  subject  a  similar  decision  was  made. 
A  man  by  his  will  devised  his  estate  in  strict  settlement,  and  gave  a 
power  to  lease  all  or  any  of  the  said  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  for  lives  or  years,  so  as  the  usual  rents 
were  reserved.  There  were  some  tithes  which  were  never  leased 
before  the  making  of  the  will,  but  some  parts  of  the  estate  had  been 
usually  demised  at  rents ;  and  the  Court  considered  Lord  Mans- 
field's observations  on  Bagot  and  Oughton  to  apply  most  pointedly 
to  the  case  before  them,  as  the  tithes  never  had  been  let,  but  had 
always  been  occupied  by  the  possessor  of  the  estate;   and  they 

(n)  DoQgl.  573,  674.  siderable  authority  on  this  head,  has  hitherto 

(0)  Foot  t^   Mairiot,  3  Vin.  Abr.  420,     unaccoautably  escaped  Dotice. 
pi.  0;  which  case,  although  a  Tory  coo- 
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accordingly   determined    that   the    power    did    not    embrace  the 
tithes  (p). 

13.  In  the  last  case  (9)  on  this  point  there  were  two  descriptionfl 
of  land,  some  which  had  been  demised  previously  to  the  will,  and 
some  which  had  not ;  and  the  power  was  to  lease  all  or  any  part  of 
the  property  for  not  exceeding  three  lives,  &c.,  so'  as  there  was  re- 
served the  accustomed  yearly  rent  or  rents,  heriot  and  heriots,  and 
other  things  usually  paid.  The  power  was  to  the  trustees  during 
minorities,  and  then  to  the  tenant  for  life,  &c  The  Court  treated  it 
as  a  question  of  intention.  They  observed  that  in  Bagot  v.  Oughton 
the  nature  of  the  property  proved  the  intention,  and  in  this  case  they 
thought  the  intention  as  plainly  proved  by  the  character  of  some  of 
the  parties  to  whom  the  power  was  given.  .  It  was  to  the  trustees 
that  the  power  was  in  the  first  instance  given,  and  they  thought  it 
never  could  have  been  intended  that  they  who  might  have  had  an 
interest  for  a  day  only,  and  who  were  not  intended  to  have  any 
beneficial  interest  for  themselves,  should  be  able  to  alter  the  nature 
of  the  property,  and  prevent  the  tenant  for  life  from  occupying  what 
the  testator  had  always  reserved  for  his  own  occupation.  The 
power  therefore  was  held  not  to  extend  to  lands  never  let  before. 

14.  But  in  all  these  cases  the  intention  of  the  parties  is  to  govern; 
and  there  are  several  instances  in  which  parts  oi  the  estate  never 
leased  have,  in  favour  of  the  supposed  intention,  lieen  considered  to 
be  within  powers  requiring  the  ancient  or  usual,  or  present  rents,  to 
be  reserved. 

15.  The  first  of  these  is  Cumberford's  case  (r),  where  under  a 
power  to  make  leases  of  the  premises,  or  any  part  thereof,  *^so  that 
as  much  rent,  or  more,  was  reserved  upon  each  lease  as  was  reserved 
in  respect  of  it  within  the  two  years  immediately  preceding,'*  it  was 
resolved  that  lands  which  had  not  been  leased  within  the  two  years 
at  any  rent,  might  be  leased  by  the  donee  at  any  rent  he  pleased, 
because  it  appeared  by  the  generality  of  the  words  that  it  was  io^ 
tended  he  should  have  power  to  lease  all  the  land.  The  Court, 
therefore,  considered  the  restrictive  clause  as  applicable  only  to  sucb 
lands  as  had  been  demised  two  years  before. 

16.  Upon  the  authority  of  this  case,  as  it  should  seem,  the  case  of 
Waker,  or  Walker  and  Wakeman,  was  decided  (*)•  A  power  was 
given  in  a  settlement  of  an  estate  to  demise  the  premises  (which 
consisted  of  land,  a  rectory,  &c.),  so  as  5««  an  acre  were  reserved  for 
every  acre  of  the  land  demised.  The  rectory  consisted  of  tithes  only^ 
and  no  glebe;  and  it  was  adjudged  that  the  power  authorized  a 

(p)  Pomery  r.  Partinglon,  3  Term  Rep.  (s)  1  Freem.  413;  2  lev.  160;  1  Ventr. 

G05.  204;  3  Keb.  544,  547,  5d6,  580,  019;  vbA 

(q)  Doc  V.  Rendle,  3  Mau.  &  Selw.  09.  see  Campion  r.  Thorpe,  Clayt  00* 
(r)  2  Ro.  Abr.  362,  pi.  15. 
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demise  of  the  land  at  5  s.  per  acre,  and  of  what  did  not  consist  of 
acres,  as  the  rectory,  without  rent.  And,  upon  the  same  principle. 
Lord  C.  J.  Holt  delivered  an  extrarjudicial  opinion,  that  under  a 
power  to  lease  an  estate  comprising  a  manor,  so  as  the  leases  were 
not  made  of  the  demesne  lands,  and  so  as  the  ancient  rent  were  re- 
served^ the  rents  and  services  might  be  demised  without  renty  because 
it  appeared  to  be  the  intent  of  the  settlement  that  part  of  the  manor 
might  be  demised ;  and,  as  the  demesne  lands  were  not  comprised  in 
the  power,  then  the  rents' and  services  must  be;  for  the  whole  of  the 
manor  consists  in  demesnes,  rents,  and  services ;  and  he  said,  if  a 
man  hath  a  power  reserved  to  him  of  making  leases  of  two  things^  and 
a  qualification  is  annexed  to  the  power ,  which  cannot  extend  to  one  of 
these  things,  he  may  make  a  lease  of  that  thing  without  any  regard  to 
tfie  qualification  (I).  And  he  relied  upon  Cumberford's  and  Waker's 
cases  as  authorities  for  these  positions ;  but  Turton  and  Eyre,  J., 
thought,  that  as  there  were  other  lands  mentioned  in  the  power,  they 
satisfied  the  words  of  it  (t). 

17.  In  the  case  of  Goodtitle  v.  Funucan(tt),  the  power  in  a  settle- 
ment of  manors,  fishery,  &c.,  was  to  demise  all  or  any  of  the 
manors,  fisheries  (or),  messuages,  lands,  tenements,  and  heredita- 
ments thereinbefore  mentioned,  so  as  there  were  reserved  so  much 
rent,  or  more,  than  was  then  paid  for  the  same.  The  manors  or 
manorial  rights,  had  not  been  let  before.  The  fishery  had  been  let 
before,  but  was  not  at  the  time  of  the  settlement ;  since  that  time 
it  had  been  again  let  at  15  ^.  a  year.  A  lease  was  made  under  the 
power  of  the  manors  smd  fishery,  and  some  lands,  reserving  the  right 
of  shooting  and  fishing,  at  a  rent  exceeding  what  they  had  ever  pro- 
duced before,  about  30  7. ;  and  the  Court  held  the  lease  to  be  valid. 
Lord  Mansfield,  in  delivering  the  judgment  of  the  Court,  said  ^^  that 
the  power  was  express  to  demise  the  manors  and  fisheries.  They 
were  particularly  mentioned  in  the  settlement,  and  the  power  went 
to  the  whole.  They  paid  under  this  lease  as  great  a  yearly  rent  as  at 
the  time  of  the  settlement,  for  they  paid  nothing  then.  The  words, 
therefore,  were  complied  with  and  the  objection  could  only  stand 
upon  the  intent     But  the  Court  thought  no  such  intent  appeared. 

(0  Winter   v.    Loyeday,  Com.    37 ;    1  Ambl.  740. 
Freem.  507 ;  1  Lord  Raym.  867 ;  2  Salk.         (u)  Dougl.  565 ;  see  1  Bur.  124. 
537 ;   Carth.   427 ;   and   see  Campion  v,         {x)  See  3  Term.  Rep.  671,  n. 
Thorpe,  Clayt.   09;    Campbell  v.    Leach, 

(I)  C.  J.  de  Grey  quoted  this  rule  in  Campbell  v.  Leacli.  The  passage  in  Ambler, 
p.  74S,  should  be  read  thus:  Where  there  is  a  power  of  leasing  (with  a  description) 
applicable  to  some  parts  of  the  estates,  and  not  to  all  of  them,  those  to  which  it  is  (not) 
applicable,  may  be  leased  without  such  description.  Vide  svpra,  page  55S,  n.  It  now 
appears  from  Mr.  Blunt's  edition,  that  in  Serjeant  H Ill's  MSS.  the  passage  as  above 
aiiieoded  is  correct :  "  Where  there  is  a  power  of  leasing,  and  a  reitrietion  applicable  to 
some  part  of  the  estates,  and  not  to  all  of  tbem^  those  to  which  it  is  inapplicable  may  be 
leased  without  such  restriclions." 


734  WHAT  PART  MAT  BE  [CH.  18.  8. 2. 

The  manors  were  nominal ;  of  no  value ;  no  object  of  yearly  income. 
The  fishery  only  worth  15  *.  a  year.  They  were  convenient  to  the 
lessee  living  on  the  land,  and  of  no  use  to  the  remainder-man.  The 
right  of  shooting  and  fishing  was  reserved  to  him.  For  his  own  part, 
he  thought  the  intent  was  to  give  leave  to  demise  all,  reserving  as 
much  rent  in  the  whole  as  had  been  paid  before,  and  in  fact,  30  /•  more 
had  been  reserved  "  (y ).    - 

18.  These  cases  must  not  be  dismissed  without  observation.  The 
decision  in  Cumberford's  case  has  been  referred  to  the  ita  quody  or  to 
Aat,  in  the  power  (z),  and  Waker's  case  was  distinguished  by  the 
Court  from  Mountjoy's,  on  the  ground  that  there  the  proviso  was 
disablinff;  that  no  lease  should  be  made  but  with  ancient  rent, 
whereas  in  the  case  before  them  the  power  was  general  and  enablinff, 
and  the  latter  clause  restrictive  (a).  But  these  subtleties  (I)  are  now 
happily  got  rid  of (&).  The  intention  of  the  parties,  to  be.  fairly 
collected  from  the  whole  instrument,  is  the  only  guide  to  the  true 
construction  of  the  power.  Upon  this  broad  ground  it  was  that  the 
case  of  Goodtitle  and  Funucan  was  decided.  If,  then,  in  these  cases 
we  are  to  advert  to  intention,  the  value  of  the  property  must  have 
considerable  weight :  for  it  is  decided,  that  if  the  lands,  tithes,  &c. 
to  which  the  restriction  does  not  apply,  are  within  the  power,  they 
may  be  leased  for  the  term  prescribed  without  rent.  The  mischiev- 
ous consequences  of  this  construction  are  evident.  The  intention  of 
a  settlement  may  be  entirely  defeated  by  it.  The  donee  may  lease 
lands,  not  letten  before,  without  rent,  taking  a  lai^e  fine  at  the 
expense  of  the  remainder-man,  whereas,  in  r^ard  to  those  before 
letten,  he  is  compellable  to  reserve  the  ancient  rent.  How  incon- 
gruous and  absurd  is  this  rule,  and  how  little  calculated  to  effectuate 
the  intention  of  the  parties  I  Waker's  case  appears  to  have  been 
decided  solely  on  the  authority  of  Cumberford's  case,  and  Chief 
Justice  Hale  said  that  if  it  had  been  res  integra^  perhaps  he  should 
have  been  of  another  opinion  (e),  and  Mr.  Justice  Barclay  seems  to 
have  entertiuned  the  same  opinion  (if) ;  and  in  the  great  case  of  Foot 
V.  Harriot,  Lord  Chancellor  King  adopted  Hale's  view  of  Cumber- 
ford's  case,  and  added,  that  if  the  case  were  law  it  should  not  be 
carried  one  step  farther  (e).  In  all  the  modem  cases,  the  Judges, 
without  expressly  over-ruling  Cumberford's  case,  have  clearly  evaded 
the  spirit  oiihe  decision.     If  the  cases  of  Begot  and  Oughton,  Foot 

(y)  And  see  3  Tenn  Rep.  677.  (c)  See  2  Lev.  151. 

(z)  See  F<Mrt  332.  {d)  3  Keb.  506. 

(a)  See  3  Keb.  607.  (e)  3  Vin.  Abr.  420,  pL  0« 
\h)  See  3  Tenn  Rep.  677. 


(I)  Id  treating  a  distinction  between  a  disabling  and  an  enabling  power  as  a  subtlety^ 
I  allude  only  to  those  cases  where  it  turns  merely  on  the  (arm  of  the  words  creating  the 
power;  Tide  iftfra. 
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and  Marriot,  and  Pomery  and  Partington,  are  well  decided,  it  is 
still  open  to  contend  that  the  property  to  which  the  restrictive  clause 
cannot  apply,  shall,  if  valuable,  be  rather  held  not  to  be  within  the 
l)ower,  than  that  the  first  tenant  for  life  shall  be  authorized,  contrary 
to  the  intention  of  the  donor,  to  decrease  the  rental  of  the  estate  for 
his  own  particular  emolument.  The  rule  laid  down  by  Holt;  that 
*'  where  a  man  hath  power  reserved  to  him  of  making  leases  of  two 
things,  and  a  qualification  is  annexed  to  the  power,  which  cannot 
extend  to  one  of  these,  he  may  make  a  lease  of  that  thing  without 
any  regard  to  the  qualification,"  may  be  a  sound  rule ;  but  the 
question  in  these  cases  is,  whether  the  qualification  does  not  form  a 
part  of  the  sentence,  and  virtually  exclude  that  subject  to  which,  it 
is  admitted,  it  cannot  extend.  There  are,  however,  cases  to  which 
the  rule  ought  to  be  applied ;  as,  if  in  a  power  to  lease  estates, 
including  mines  opened  and  unopened,  a  clear  intention  appears  to 
embrace  all  the  mines,  but  a  clause  is  added,  that  no  lessee  shall  be 
made  dispunishable  of  waste,  there,  to  effectuate  the  general  intention 
of  the  power,  the  latter  clause  should  not  be  deemed  applicable  to  the 
unopened  mines  (/) :  So  if  a  similar  clause  be  inserted  in  a  power  to 
grant  leases  at  rack-rent,  and  building  leases,  it  ought  to  be  construed 
to  extend  to  the  leases  at  rack-rent  only,  because  no  improvements  by 
building  could  be  made,  unless  old  buildings  could  be  pulled  down, 
trees  felled,  &c.  Indeed,  it  even  seems  that  such  a  clause  in  a  power  to 
grant  building-leases  only  would  not  restrain  the  liberty  of  pulling 
down  the  old  buildings  in  order  to  erect  new  ones  (^). 

19.  Where  leases  are  granted  under  powers  to  lease  lands  usually  de- 
mised, it  must  be  shown,  by  old  leases  or  other  satisfactory  evidence,  that 
the  lands  have  usually  been  demised,  or  they  cannot  be  supported  (A). 

20.  In  the  case  of  Campbell  v.  Leach  (i)  it  was  determined  that 
under  a  power  to  lease,  the  ^^  messuages,  lands,  tenements,  and  here- 
ditaments "  in  the  deed  (except  the  capital  messuage  and  warren) 
at  the  best  rent,  but  no  authority  was  to  be  given  to  conunit 
waste,  opened  mines  might  be  leased,  as  they  were  in  lease  at 
the  time  of  the  settlement,  and  twelve  years  then  to  come  of  the 
term,  and  must  be  understood  to  have  been  settled  for  the  benefit  of 
all  claiming  under  it,  and  the  words  were  sufficient  to  carry  the 
mines ;  but  the  Master  of  the  Bolls  held  that  the  unopened  mines 
could  not  be  demised,  as  that  would  be  an  authority  to  conmiit  waste : 
but  the  Judges  before  whom  the  appeal  was  heard  appear  to  have 
avoided  deciding  the  point. 

(/)  See  and  consider  Campbell  v.  Leach,  (y)  Vide  i^fira. 

Ambl.  740 ;  and  keep  in  remembrance  that  {h)  See  Earl  of  Cardigan  v.  Montague, 

it  is  not  Mraste  to  work  open  mines;  Co.  A  pp. 

Lilt.  54  b ;  this  has  now  been  decided  by  (i)  Ambl.  740. 
Daly  V.  Beckett,  irifra* 
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21 .  But  although  there  was  an  old  mine  on  the  estate  worked  from 
a  shaft  on  the  adjoining  land,  yet  a  power  in  a  settlement  for  trustees 
with  the  consent  of  the  tenant  for  life  to  lease  the  hereditaments,  or 
any  part  thereof,  and  the  coal,  minerals,  and  stone  within  or  under 
the  same,  together  with  or  separately  therefrom,  and  to  demise, 
likewise  all  or  any  of  the  hereditaments  to  be  taken  in  exchange  to 
be  made  imder  a  power  in  the  settlement,  and  the  coal,  minerals,  and 
stone  within  or  under  the  same,  together  with  or  separately  there- 
from, for  any  term  not  exceeding  twenty-one  years,  reserving  the  best 
rent,  &c.,  and  so  as  the  person  or  persons  to  whom  such  lease  shall 
be  granted,  his  or  their  executors,  administrators]or  assigns,  shall  not 
by  any  clause  therein  be  dispunishable  of  waste,  was  held  to  autho- 
rize a  lease  of  unopened  mines,  and  the  concluding  clause  was  con- 
sidered repugnant  to  the  power,  and  therefore  void*  The  minerals 
were  treated  as  part  of  the  ordinary  profits  of  the  estate,  and  there- 
fore the  tenant  for  life  was  held  to  be  entitled  to  the  rent  reserved  (A). 

22.  Under  the  usual  power  to  let  the  estates,  hereditaments,  and 
premises  given  to  the  tenant  for  life,  he  cannot  demise  a  part  of  the 
estate  with  a  right  of  sporting  over  the  rest  And  it  was  said  that 
the  demise  must  be  of  the  whole,  which  covers  the  part  demised ;  an 
easement  cannot  be  granted  by  itself  out  of  any  separate  part ;  that 
would  be  subjecting  the  land  to  a  servitude  (/)• 

23.  The  usual  power  of  leasing  for  lives  authorizes  a  lease  during 
co-existing  lives  only  (m).  And  where  a  power  is  limited  to  lease 
for  any  given  number  of  lives  such  partd  of  the  estates  as  are  demised 
for  any  such  time^  it  does  not  include  lands  which  were  then  demised 
for  lives,  not  concurrently,  but  successively,  and  by  way  of  settle- 
ment (n). 

24.  In  the  case  of  Winter  v.  Loveday,  it  was  determined  by  Holt, 
Chief  Justice,  Turton  and  Eyre,  against  Bokeby,  that  an  exception 
in  a  power  of  leasing  of  the  demesnes  of  a  manor,  included  the  copy- 
holds of  the  manor.  Bokeby  thought  that  the  exception  extended 
only  to  lands  in  the  occupation  of  the  donor.  He,  however,  held, 
that  if  the  demesne  lands  had  not  been  excepted  by  express  words, 
yet  the  power  of  leasing  would  not  have  extended  to  them,  for  if  it 
did,  it  would  destroy  the  tenure,  because  copyhold  lands  once  leased, 
are  for  ever  enfranchised,  and  therefore,  it  shall  never  be  presumed  that 
the  tenure  was  intended  to  be  destroyed,  without  express  words  of 
the  parties  for  that '  purpose  (o).  This  is  an  important  general  rule 
of  construction  applicable  to  every  power. 

(ft)  Daly  V.  Beckett,  24  Beav.  114 ;  there  (m)  Vide  infra,  sect  3. 

was  also  a  power  to  sell  any  coal,  minerali  (n)  Doe  o.  Halcombe,  7  Term  Rep.  713 ; 

or  stone,  &c.  Right  v.  Thomas,  3  Burr.  1441 ;  1  BJacksU 

(0  DayreU  v.  Hoare,    12  AdoL  &  £11*  446. 

360.  ip)  Carth.  42S  €t  sup. 
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25.  The  property  demised  ought  of  course  to  be  so  described  as 
to  throw  upon  the  r^knainder-man  no  difficulty  in  ascertaining  what 
it  embraces  (p), 

(p)  See  GUb.  Rep.  61,  6S. 


SECTION   III. 


OF  THE  TERM  WHICH  MAT  BE  GRANTED. 


l.^  Where  a  chattel  iniereet  depending 

4.  J     upon  livee  may  be  granted* 

8.  Where  only  a  leaee  for  yeare  or  a  lease 

for  livee  may  he  granted, 
3.  Where  the  leaee  need  not  be  dependent 

upon  lifeee. 

'  ^A  leee  term  may  be  granted, 

7.  A  power  may  be  reserved  to  the  lessor 
to  determine  the  lease. 


S.  Whether  such  a  power  to  the  lessee  is 

vaUd. 
14.  What  amounts  to  a  power  qf  leasing 

for  an  unMtnited  term, 
18.  For  what  Ixees  a  lease  may  be  made, 

'  {Lease  for  lives  or  for  years f  where 

ss!/  """^ 

33.  Lease  for  two  lives  good  under  power 
to  lease  for  three  Hves. 


Some  of  the  cases  on  this  head  have  been  unavoidably  treated  of 
in  a  former  part  of  the  work  (a).  "We  may  now  inquire  generally, 
1.  The  term  which  may  be  granted ;  2.  For  what  lives  the  estate 
may  be  granted  under  powers  to  lease  for  lives ;  3.  In  what  cases 
leases  in  possession  only  can  be  granted ;  4.  In  what  instances  leases 
in  reversion  may  be  granted ;  5.  Whether  concurrent  interests  can 
be  granted  under  the  usual  power  of  leasing. 

1.  We  have  already  seen  that  a  power  to  lease  for  lives  will  not 
authorize  a  lease  for  years  determinable  upon  lives,  but  that  under  a 
general  power  to  lease,  with  a  proviso  that  the  leases  should  not 
exceed  three  lives  or  twenty-one  years,  a  lease  for  any  term  of  years 
determinable  upon  lives  would  be  good ;  for  a  lease  for  ninety-nine 
years  determinable  on  three  lives  does  not  exceed  three  lives, 
although  in  truth  it  is  not  a  lease  for  lives  (ft). 

2.  So  we  have  seen  that  a  power  to  lease  for  any  number  of  years 
not  exceeding  twenty-one  years,  or  for  the  life  or  lives  of  any  one, 
two,  or  three  person  or  persons,  so  as  no  greater  estate  than  for  three 
lives  be  at  any  one  time  in  being,  authorizes  a  lease  for  years  or  a 
lease  for  lives,  but  not  a  lease  for  years  determinable  on  lives  (c). 
The  latter  clause  was  held  not  to  enlarge  the  first  power,  which  was 
only  to  lease  for  years,  not  exceeding  twenty-one  in  number. 

(a)  Vide  suproy  p.  409.  Ban.  100. 

(b)  Yide  supra,  p.  409;  Whitlock'e  case,  (e)  Supra,  p.  409;  Roe  v.  Prideanx,  10 
S  Rep.  08  b.;  Berry  v.  WUte,  Bridg.  by      East,  15S. 
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3.  And  a  power  to  lease  if  in  possession  for  one,  two,  or  three 
lives,  or  for  the  term  of  thirty  years,  or  for  any  other  nmtiber  or  term 
of  years  determinable  upon  one,  two,  or  three  lives,  or  in  reversion 
for  one  or  two  lives,  or  for  the  term  of  thirty  years,  or  for  any  olher 
number  or  term  of  years  determinable  on  one  or  two  lives,  was  held 
to  warrant  a  lease  for  thirty  years  absolutely  {d). 

4.  Again,  a  power  to  demise  for  three  lives,  or  twenty-one  years 
or  under,  or  for  any  term  of  years,  upon  one,  two,  or  three  lives,  or 
as  tenant  in  tail  in  possession  might  do,  was  held  to  warrant  a  lease 
for  ninety-nine  years  determinable  upon  three  lives  («).  • 

5.  Where  a  power  is  to  lease  for  any  term  or  number  of  years  not 
exceeding  a  given  number,  a  lease  may  of  course  be  made  for  any 
term  within  the  limit  (y ). 

6.  So  even  if  the  power  be  to  lease  for  any  given  term,  as  for 
twenty  years,  without  saying  for  any  term  not  exceeding  the  number 
ofyears^  yet  a  lease  may  be  made  for  a  less  term  (^). 

7.  And  where  a  power  authorizes  leases  for  any  term  within  a  given 
limit,  as  for  any  term  of  years  not  exceeding  twenty-one,  a  lease  may 
be  made  for  the  term,  with  a  proviso  that  upon  the  tender  by  the 
lessor,  the  donee  of  the  power,  of  1  s.  or  the  like,  the  lease  shall  be 
void  (Ji) ;  or  in  other  words,  a  lease  may  be  made  for  a  term  certain, 
with  a  proviso,  determining  it  in  a  given  event,  at  the  option  of  the 
lessor ;  but  it  would  be  otherwise  if  the  power,  as  is  sometimes  the 
case,  required  the  lease  to  be  for  a  term  absolute ;  that  is  fixed  and 
not  determinable.  In  Cardigan  v.  Montagu,  where  the  clause  of 
revocation  was  held  good,  the  term  was  to  be  for  any  number  of 
years  absolute,  not  exceeding  thirty-one  years,  or  for  any  number  of 
years  determinable  on  lives ;  so  that  there  the  expression  absolute 
was  used  in  oppontion  to  a  term  depending  not  simply  upon  effluxion 
of  time. 

8.  Whether  a  like  power  can  be  given  to  the  lessee  where  the 
lease  is  not  required  to  be  for  a  term  absolute,  in  the  proper  sense 
of  that  term,  has  been  a  subject  upon  which  judicial  minds  have 
difiered. 

9.  In  Jones  v,  Vemey  (i)  the  power  was  to  lease  for  any  term  or 
number  of  years  not  exceeding  sixty-one  years,  so  as  there  should  be 
reserved,  to  continue  payable  during  the  term,  the  rents,  &c.  and  so 
as  there  was  contained  a  condition  of  re-entry  for  non-payment  of 
rent  and  the  usual  and  reasonable  covenants.  A  lease  was  granted 
for  sixty-one  years,  and  a  power  was  given  to  the  lessee,  his  exeou- 

(d)  £^ii|ira,  p.  410;  Winter  o.  Loreday,  1  (jg)  iBherwood  v.  Oldknow,  3  Han.  & 

Com.  37.  .  Selw.  382.     S.  C.  MS.;    8ee    Hairis  «• 

(«)  Supra,  p.  413 ;  Lutwich  v,  Piggot,  3  Bewe,  1  Keb.  347  ;  Bridg.  by  Ban.  603. 

Mod.  268.  (A)  Earl  of  Cardigan  v.  Montagu,  App. 

(/)  Supra,  p.  414.  (i)  Willes,  169. 
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tora^  &c.  at  the  end  of  foiiy  years  to  determine  the  lease  upon  giving 
twelve  months'  notice  to  the  lessor  or  the  person  for  the  time  being 
entitled.  The  lease  was  held  void^  because  it  was  not  properly  a 
bvilding  lease,  as  required  by  the  power.  But  the  C  Justice,  in 
delivering  the  opinion  of  the  Court,  after  two  arguments,  and  show- 
ing that  the  lease  was  not  a  building  lease,  added,  that  the  proviso 
likewise  that  the  lessee  should  be  at  liberty  to  quit  the  premises  at 
the  expiration  of  forty  years,  afforded  another  very  strong  argument 
to  this  purpose.  For  though  he  did  not  think  it  made  the  lease  itself 
void,  yet  it  showed  plainly  that  this  was  not  intended  to  be  a  building 
lease;  for  if  the  lessee  had  been  to  rebuild  he  would  have  been 
desirous  to  keep  the  premises  as  long  as  he  could,  and  would  never 
have  desired  a  liberty  of  quitting  the  premises  before  the  end  of  "the 
term.  But  this  liberty  could  be  inserted  with  no  other  view  but 
lest  the  premises  should  become  so  ruinous  before  the  end  of  tlie 
term  that  the  lessee  should  not  think  it  worth  his  while  to  keep  the 
premises  in  repair  at  a  great  expense,  and 'pay  at  the  same  time  the 
best  improved  rent  for  them. 

10.  In  Lowe  r.  Swift  (A)  the  power  was  to  lease  for  one,  two,  or 
three  lives,  or  for  any  number  of  .years,  determinable  upon  such 
lives,  not  exceeding  thirty-one  years,  to  commence  in  possession,  and 
not  in  reversion,  at  the  best  rent,  with  a  counterpart,  and  a  clause  of 
distress  and  re-entry,  and  all  other  clauses  and  covenants  usual 
between  landlord  and  tenant.  It  was  not  necessary  to  decide  the 
point;  but  Lord  Manners  expressed  his  opinion  that  a  clause  of 
surrender  could  not  have  been  introduced  in  a  lease  under  the  power. 
Consider,  he  said,  what  would  be  the  effect  of  such  a  clause :  the 
tenant  would  be  at  liberty  to  hold  the  lands  so  long  as  they  were 
profitable  to  him ;  but  if  the  value  of  the  lands  should  be  depreciated 
by  any  circumstance,  bad  husbandry,  bad  times,  or  otherwise,  the 
tenant  would  have  a  right  to  throw  them  up,  to  the  prejudice  of  the 
remainder-man  and  the  inheritance.  He  thought  that  to  introduce 
puch  a  clause  would  be  a  fraud  on  the  power  (I). 

11.  In  Jack  V,  Creed  (/),  by  a  marriage  settlement  an  estate  was 
limited  in  strict  settlement,  "  with  the  usual  leasing  power  for  three 
lives  or  thirty-one  years,  in  possession,  and  not  in  reversion,  and 
without  fine  or  fines,  or  other  benefit,  for  granting  such  lease  or 
leases : "  A  lease  for  three  lives  was  granted  under  the  power,  with 
a  power  to  the  lessee  to  surrender  on  any  1st  day  of  May,  after  the 
expiration  of  the  first  five  years  of  the  term.     The  Court  of  King's 

(i)  2  Ball  &  Boat  63a  (0  8  Huds.  &  Bro.  12S. 


(I)  In  the  argument  it  was  said,  Lord  Redesdale  treats  snch  a  clause  as  a  fraud  on  the 
landlord.  This  is  probably  an  error,  and  was  intended  to  refer  to  what  Lord  R.  said  in 
1  Scho.  &  Lef.  G4. 
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Bench  in  Ireland  held  the  leaoe  to  be  void.  The  Court  said,  they 
had  deliberated  much  upon  it,  and  the  result  was  that  they  thought 
that  this  was  an  undue  execution  *of  the  power,  and  that  the  lease 
was  void.  The  power  given  was  the  usual  leasing  power  for  thi^ 
lives  or  thirty-one  years,  that  is,  for  any  term  of  years  or  lives  not 
exceeding  three  lives  or  thirty-one  years,  it  not  being  necessary  that 
the  lease  should  be  for  the  full  term  mentioned  in  the  power ;  laher- 
wood  V.  Oldknow,  3  Mau.  &  Selw.  382.  But  a  lease  for  a  life  or 
lives  absolutely,  or  for  a  term  of  years  absolutely,  was  a  very  dif- 
ferent lease  from  one  for  a  life  or  years,  with  a  clause  empowering 
the  tenant  by  a  surrender  to  determine  the  lease.  In  the  former  case 
both  partTes  were  bound  during  the  term;  neither  party  could  deter- 
mine the  lease  without  the  assent  of  the  other ;  and  the  quantum  of 
the  rent  might  be,  and  probably  had  been,  fixed  with  a  view  to  this 
circumstance,  and  the  consequences  of  it.  Though  a  long  lease 
might  in  general  be  more  beneficial  to  the  tenant  than  a  short  one, 
yet  the  circumstance  of  being  absolutely  bound  during  the  term  was 
one  that  a  prudent  man  would  advert  to;  and  there  could  be  no 
doubt  that  a  tenant  would  have  preferred  having  it  in  his  option  to 
surrender  his  lease  to  being  absolutely  bound  during  the  term.  A 
lease  for  a  term  absolute,  therefore,  appeared  to  them  to  be  very 
different  from  a  term  not  absolute  against  the  tenant,  but  absolute 
against  the  landlord.  The  prejudice,  however,  that  might  be  sus- 
tained by  the  remainder-man,  by  reason  of  injury  to  the  land,  was 
the  strong  objection  to  such  a  clause.  The  tenant  might  by  a  course 
of  husbandry  adapted  to  that  purpose  exhauat  the  land,  and  surren- 
der his  lease  when  the  land  was  so  exhausted.  It  was  true  that  the 
clause  contained  a  proviso  that  the  premises  should  be  surrendered 
in  good  repair,  order  and  condition ;  but  a  question  might  have  been 
raised  whether  this  proviso  meant  that  the  land  should  have  been 
properly  tilled,  and  not  deteriorated  by  taking  successive  crops,  and 
an  exhausting  course  of  husbandry  ;  and  the  landlord  was  not  to  be 
exposed  to  the  trouble,  expense,  and  risk  of  trying  such  a  question. 
Neither  was  it  a  sufficient  answer  that  an  action,  in  the  nature  of  an 
action  of  waste,  might  be  brought  against  the  tenant.  The  remain- 
der-man  was  not  to  be  reduced  to  tiie  necessity  of  bringing  an 
action,  nor  to  be  exposed  to  the  uncertidnty  of  obtaining  the  fruits 
of  any  judgment  he  might  recover.  It  could  not  be  held  that  the 
power  was  well  executed  by  the  lease  for  three  lives,  and  that  the 
clause  of  surrender  was  a  distinct  and  independent  clause,  which 
might  be  rejected,  leaving  the  demise  to  stand  without  the  clause  of 
surrender,  (according  to  Adams  v.  Adams,  Cowp.  651,  and  that  class 
of  cases,)  because  the  clause  was  incorporated  with  the  demise,  and 
must  be  considered  as  part  of  the  consideration  for  the  rent  cove- 
nanted to  be  paid.     For  these  reasons  they  thought  the  clause  of 
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surrender  vitiated  the  lease,  and  that  the  lease  being  void,  the  {)Iain- 
tiff  was  entitled  to  judgment. 

12.  And  the  Judges  of  the  Common  Pleas  in  Ireland  came  to  the 
same  decision  in  another  case ;  but  there  was  a  great  diversity  of 
opinion  amongst  the  Judges  there  upon  the  point     In  the  case  of 
Lord  Muskerrj  v,  Chinnery  (I),  where  under  a  very  general  power 
to  lease  for  any  time  or  term  of  years,  or  lives,  and  with  or  without 
covenants  for  renewal,  leases  had  been  granted  for  999  years,  for 
large  fines,  with  a  clause  of  surrender :  The  lease  had  been  certified 
by  the  Common  Pleas  in  Ireland  to  be  void.     The  case  was  after- 
wards heard  in  February  1835,  before  the  Chancellor,  assisted  by 
the  Chief  Baron,  and  the  Chief  Justice  of  the  Common  Pleas.     It 
became,  in  the  view  which  the  Chancellor  took,  unnecessary  to 
decide  the  point ;  but  he  delivered  it  as  his  opinion  that  the  clause 
of  surrender  did  not  vitiate  the  lease.     In  an  abstract  view,  and 
with  reference  to  the  terms  of  the  power  before  him,  he  thought  the 
objection  entitled  to  no  weight  whatever.     It  was  understood  that 
the  Chief  Justice  was  of  the  same  opinion,  and  the  Chief  Baron, 
who  was  of  the  same  opinion,  wrote  out  the  grounds  upon  which  he 
came  to  that  conclusion  (m).     He  said,  that  in  a  lease  of  so  long  a 
term,  and  for  which  so  large  a  fine  had  been  paid,  such  a  clause 
could  have  little  efiect     If  the  lessee  were  to  surrender,  he  would 
lose  his  large  fine.     It  was  objected,  that  he  might  exhaust  the  land, 
and  then  surrender  his  lease.     Upon  what  ground  could  such  a  sup- 
position rest?     The  objections  to  the  clause  were  these:  1.  There  is 
a  want  of  mutuality,  the  tenant  having  a  right  to  surrender,  and  the 
lessor  having  no  right  to  revoke.     The  converse  of  this  existed  in 
Cardigan  v,  Montagu.     To  this,  he  thought,  it  was  satisfactorily 
answered,  that  there  was  no  such  principle  of  law,  as  that  in  every 
contract  there  must  be  that  mutuality  which  is  contended  for  here, 
and  that  in  a  lease  for  every  advantage  given  to  the  lessee  there 
must  be  a  correlative  advantEige  given  to  th.e  lessor.     In  Cardigan 
and  Montagu  the  landlord  had  a  right  to  revoke.     It  is  said  that  the 
landlord  is  fast,  whilst  the  tenant  is  loose.     Now,  in  cases  under  the 
statute  of  frauds  that  often  exists,  and  it  is  no  objection  either  to 
a  bill  for  a  specific  execution  of  a  contract,  or  to  an  action  at  law 
upon  a  contract  within  the  statute  of  frauds,  that  the  contract  has 
been  only  signed  by  the  defendant,  and  not  by  the  ^plaintiff,  and 
therefore  not  binding  on  the  latter.     So  in  cases  not  under  the 
statute  of  frauds,  it  is  no  objection  that  the  landlord  is  bound,  and 
the  tenant  is  loose :   and  in  illustration  of  this,  he  cited  Dann  v. 
Spurrier,  7  Ves.,  Price  v.  Dyer,   17  Ves.,  and  Webb  v.  Du^on, 

(m)  Appendix. 

(I)  Hoy.  &  Goo.  t.  Sogd.  1S5;  see  Appendix,  for  the  opinion  of  the  Lord  Chief  Baron. 
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9  East^  15.  Next  it  is  objected,  as  a  practical  inconyeniencey  Aat 
if  by  the  fall  of  prices,  or  other  cause,  the  tenant  has  a  bad  bargtdn, 
and  cannot  pay  his  rent  out  of  the  land,  he  can  throw  the  lease  up, 
and  the  landlcoxl  cannot  hold  him  to  it.  But  it  appeared  to  him  (the 
Chief  Baron)  a  strange  cause  of  complaint  that  a  landlord  cannot 
insist  on  keeping  a  tenant  who  is  unable  to  pay  his  rent.  In  Ireland 
the  great  difficulty  is  to  get  rid  of  a  tenant  who  cannot  pay  his  rent, 
and  their  prsedial  disturbances  and  crimes  grew  out  of  attempts  to  do 
so.  Yet  this  is  the  objection  which  Lord  Manners  threw  out  in  an 
extra-judicial  opinion  in  a  case  before  him.  He  now  came  to  the 
ground  on  which  the  judgment  of  the  Song's  Bench,  as  deliyered  by 
Mr.  Justice  Jebb,  rested,  and  a  more  extraordinary  ground  on  which 
a  decision  could  rest  that  is  to  destroy  a  great  part  of  the  leasehold 
interests  in  some  of  the  counties  in  the  South  of  Ireland,  never  came 
within  his  (the  Chief  Baron's)  knowledge.  It  was  this.  The  lessee 
might  exhaust  the  land  by  repeated  cropping,  and  might  then  throw 
it  up  on  the  landlord's  hands.  It  was  true  that  it  was  possible^  but 
if  that  possibility  avoided  a  lease  for  lives,  it  must  avoid  every  lease 
where  that  possibility  exists.  Now  in  what  case  may  not  the  tenant 
exhaust  the  land,  and  leave  it  so  on  the  landlord's  hands  ?  The  land 
may  be  exhausted  completely  in  ten  years,  and  the  probability  is 
much  greater  that  a  tenant  who  has  only  ten  years  to  come,  who  has 
no  certainty  of  a  renewal,  who  will  be  charged  a  higher  rent  on  a 
new  lease  if  he  has  improved  the  land,  and  a  lower  one  if  he  has 
exhausted  it,  will  adopt  the  latter,  than  that  one  who  has  a  per- 
manent interest  for  three  lives  should  do  so ;  yet  the  consequence  of 
the  decision  in  the  King's  Bench  would  be,  that  every  lease  for  ten 
years  would  be  void.  It  struck  him  that  the  objection  was  one  that 
could  not  be  sustained.  Upon  a  rehearing,  the  Chancellor's  successor 
reversed  the  decree,  and  set  aside  the  leases,  being  of  opinion  that 
they  were  invalid.  Upon  appeal,  the  House  of  Lords  sent  back  the 
case  to  Ireland,  and  upon  a  case  directed  to  the  Court  of  Eing's 
Bench  there,  three  Judges  against  one  certified  that  the  leases  were 
not  warranted  by  the  power  (n) ;  and  the  leases  were  set  aside 
accordingly  :  but  upon  an  appeal  to  the  House  of  Lords,  the  leases 
were  held  to  be  valid,  and  the  original  decree  was  restored  (o).  And 
accordingly  the  very  point  has  since  been  decided  where  the  power 
in  a  settlement  was  to  lease  for  any  term  not  exceeding  twenty-one 
years,  to  take  effect  in  possession,  and  the  lease  granted  under  it 
contained  a  power  to  the  lessee  to  determine  the  term  at  the  end  of 
the  first  seven  or  fourteen  years,  and  the  lease  was  held  to  be 
valid  (jo). 

(n)  Lord  Maakerry  v,  Sheehy,  2  Jebb  &      Cu.  465. 
Sy.  300.  ip)    Edwards    r.    Milbaak,    4    Dttw. 

(o)  1  U.  of  L.  Cas.  576,  Sttgd.  H.  of  L.      606. 
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13.  Upon  a  power  to  grant  building  leases^  such  a  lease  under  the 
power^  expressly  exempting  the  lessee  from  rebuilding  in  case  of  fire, 
and  by  another  clause  enabling  him  to  surrender  the  lease  upon 
notice,  of  course  could  not  be  sustained  (9). 

14.  We  have  alreadj^een  that  a  power,  general  and  unlimited  as 
to  the  extent  of  the  interest  to  be  created,  may  be  controlled  by  the 
context ;  but  unless  it  can  be  so  restrained,  that  is,  by  a  sound  con- 
struction of  the  whole  instrument,  the  donee  may  exercise  the  power 
to  its  fullest  extent  (r).  In  a  case  in  Ireland,  a  lease  for  lives, 
renewable  for  ever,  was  settled,  with  a  power  to  the  settlor  to 
lease  the  lands  for  any  number  of  years  or  lives  consistent  with  his 
interest,  at  the  best  rent  without  taking  any  fine,  and  under  the 
power  a  lease  was  granted  for  lives,  renewable  for  ever  at  a  fixed 
rent:  it  became  unnecessary  to  decide  the  point;  but  the  Lord 
Chancellor  said,  one  consideration  was,  was  this  lease  made  contrary 
to  the  power  of  leasing  ?  Of  this  he  entertained  great  doubts,  so 
much  so  that  he  would  not  have  decided  the  cause  upon  that  ground 
until  he  had  first  taken  the  opinion  of  a  court  of  law  upon  it  («). 

15.  And  in  Mountjoy's  case  {t),  where  by  a  settlement  by  act  of 
parliament  the  parties  were  restrained  from  alienating,  excepting  for 
life,  for  jointure,  or  for  the  life  of  any  other  person,  or  for  years,  or 
at  will,  according  to  the  custom  of  the  manor,  reserving  the  ancient 
rent,  a  lease  was  granted  under  the  power  for  300  years,  and  no  ex- 
ception was  taken  to  the  length  of  the  term. 

16.  And  where  by  an  act  of  parliament  (2^),  some  waste  land 
granted  to  a  vicarage  was  authorized  to  be  leased  by  the  vicar  for 
the  time  being,  with  the  consent  of  the  vestry,  for  such  term  or 
number  of  years,  at  and  under  such  rent,  reservations  or  payments 
as  to  him  and  them  should  seem  meet,  but  the  rent  to  be  the  highest 
that  could  be  got  without  a  fine :  the  preamble  of  the  act  stated, 
that  the  ground  might  be  let  for  a  considerable  yearly  rent,  if  a  cer- 
tain term  and  interest  therein  for  suflGicient  number  of  years,  for 
encouragement  to  build  upon  and  improve  the  same,  could  be 
granted.  In  1719  leases  were  granted  by  the  vicar  and  vestrymen, 
of  the  ground,  for  terms  of  999  years  and  1,000  years,  at  proper  but 
fixed  rents.  An  information  and  bill  were  filed  to  set  aside  the 
leases  in  equity,  assuming  them  to  be  good  in  law ;  but  Sir  Thomas 
Flumer  dismissed  the  information  and  BilL  He  said  that  the  act 
gave  an  unlimited  power  of  leasing,  and  on  the  faith  of  the  act  the 
lessees  were  induced  to  take  the  lease.  He  considered  the  preamble 
as  controlled  by  tiie  enacting  part     The  leases  were  accordingly  to 

(q)  Stiles  v.  Cowper,  3  Atk.  692.  (t)  5  Rep.  3  b. 

(r)  SuprOf  p.  433.  (v)  Attorney-general  v.  MoBes,  3  Madd. 

(«)  O'Brien  v.  Qrierson,  2  BaU  &  Beat.      284. 
323. 
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the  letter  and  spirit  of  the  act.  It  was  a  legisUtive  power  indefi- 
nitely to  grant  a  lease,  and  therefore  the  leases  were  valid.  No  case 
had  been  cited  where  under  an  unlimited  power  to  lease  by  act  of 
parliament,  a  lease' had  been  set  aside  as  too  long.  Suppose^  by  deedy 
an  indefinite  power  of  lectsing  was  given  to  m  tenant  for  Kfe,  could  he 
be  prevented  from  making  a  long  lease  f  Cujus  est  dare,  ejus  est  dis' 
panere.  And  could  not,  he  asked,  the  Legislature  give  an  indefinite 
power  of  leasing  ? 

17.  Under  a  power  to  lease  for  years  or  lives,  with  or  without 
covenants  for  renewals,  leases  for  999  years  are  valid  (x). 


18.  As  to  leases  for  lives.  A  power  to  grant  leases  for  two  or 
more  lives,  implies  an  authority  to  grant  them  during  the  life  of  the 
survivor,  although  the  power  is  silent  in  that  respect  (t/).  And  it 
has  been  decided  upon  the  13  Eliz.  c.  10,  that  a  lease  to  one  for 
three  lives,  and  to  three  for  their  three  lives,  is  the  same  thing 
within  the  intent  of  the  statute  which  restrains  leases  other  Aanf&r 
three  lives  (z).  The  same  construction  would  extend  to  a  private 
power  of  leasing,  but  the  lease  must  be  made  for  lives  in  esse  {a). 
Therefore,  where  the  power  was  to  lease  for  any  number  of  lives  or 
years,  in  possession  at  the  best  rent,  without  a  fine,  a  lease  for  three 
lives  at  a  rent,  with  a  covenant  for  perpetual  renewal  on  payment  of 
5  /.  as  a  fine  upon  every  life,  was  held  to  be  void  {b) ;  and  the  lives 
must  be  concurrent ;  the  candles,  as  the  phrase  is,  must  all  be  burn- 
ing at  the  same  time,  although  the  power  is  to  demise  ^*  for  one,  two, 
or  three  lives,"  which  seems  to  import  succession  (e).  A  power  in  a 
settlement  to  lease  the  hereditaments  then  let  out  upon  lives  by  the 
grantor  for  lives,  either  with  or  without  a  concurrent  term  of  years, 
or  upon  leases  for  years,  determinable  upon  the  dropping  of  lives  for 
a  similar  term  or  estate,  or  terms  or  estates,  respectively,  subject  to 
the  same  rents,  &c.,  subject  to  which  the  same  leases  then  were  held, 
with  liberty  to  take  a  fine,  was  held  not  to  warrant  a  lease  for 
three  lives,  as  at  the  time  it  was  granted  the  former  lease  was  for 
two  lives,  for  if  a  lease  for  three  lives  were  good,  a  new  lease  for 
ten  or  twenty  lives  would  be  equally  valid  (d)  (I). 

(x)  Lord  Huskeny  v.  Chiimray,  Lloy.  (x)  Bangfa  v,  Haynes,  Cro.  Jac  16, 

k  Qoo.  temp.  Sugd.  1S5;  App. ;  Miukeny  (a)  Raym.  263. 

V.  Sheehy,  2  Jebb  dc  Sym.  300;  rnqtra,  {b)  Clarke  v.  Smith,  9  CUl.  k  Fin.  186; 

p.  433,  1  H.  of  L.  Gas.  576;  Sugd.  H.  of  Sngd.  H.  of  L.  Gas.  479. 

L.  Ca«.  466.  (c)  Doe  v.  Haloombe,  7  Term  Ri^  IS. 

(y)  Alsop  V.  Pine,  3  Keb.  44,  pi.  16 ;  see  (d)  Jemier  o.  Morria,  7  Jar.,  N.  S.,  385. 
Doe  V,  Haidwicke,  10  Eaat,  649. 

(I)  The  first  leaae  was  gnuited  for  three  Hyos,  by  the  £ither  of  the  settlor;  the  second 
and  only  other  lease  was  granted  in  1776,  after  the  deaths  of  two  of  the  three  liTea,  from 
the  death  of  the  remaining  life  for  two  new  lives.    The  grantor  of  this  lease  was  the  settkMr 
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19.  In  Doe  v.  Halcombe  (e),  the  power  was  to  lease  for  one^  two^ 
or  three  lives,  or  for  any  term  of  years  determinable  upon  one,  two, 
or  three  lives,  such  parts  of  the  estate  as  were  then  demised  for  any 
such  time,  at  so  much  rent  as  was  then  paid ;  and  it  was  held  that  a 
lease  formerly  granted  for  ninety-nine  years,  if  a  son  (an  infant),  and 
any  wife  of  his,  and  his  eldest  son,  or  if  no  son,  his  eldest  daughter 
living  at  his  decease,  or  any  of  those  three,  viz.,  son,  wife,  and  son's 
son  or  daughter,  should  so  long  live,  at  the  yearly  rent  of  20«.,  with 
a  like  remainder  to  another  son,  was  not  a  lease  of  the  description 
authorized,  and  therefore  the  property  demised  by  it  did  not  fall 
within  the  power,  for  that  meant  that  all  the  lives  should  be  in  esse, 
and  named,  whereas  the  lease  was  not  determinable  on  one,  two,  or 
three  lives,  for  when  one  died,  another  was  to  spring  up  in  his 
room. 

20.  In  Long  v.  Rankin  (/),  where  the  estate  was  in  Ireland,  and 
the  power  was  to  demise  for  any  term  or  terms  of  years  not  exceed- 
ing thirty-one  years,  or  for  one,  two,  or  three  lives,  or  for  any  term 
of  years,  not  exceeding  thirty-one  years,  or  number  of  lives  not  exceed- 
ing three  lives ;  a  lease  granted  for  three  lives,  or  for  the  life  of  the 
survivor  of  them,  or  for  the  term  of  thirty-one  years,  was  held  to  be 
valid  by  the  House  of  Lords.  Abbott,  Chief  Justice,  in  delivering 
the  reasons  of  the  Judges  upon  this  point,  observed,  that  the  form  of 
the  lease,  as  regarded  the  term  for  which  the  tenements  were  to  be 
holden,  was  unusual,  and  scarcely  known  in  England,  but  it  was 
stated  to  be  conmion  in  Ireland,  and  they  thought  that  the  language 
of  the  power  must  be  understood  with  reference  to  the  prevailing 
practice,  and  the  language  of  the  lease  was  conformable  to  and  war- 
ranted by  the  power ;  and  there  was  nothing  repugnant  in  itself  or 
contrary  to  law  in  such  a  limitation.  Grants  or  leases  for  the  life  of 
one  or  more  persons  and  of  the  survivor  of  them,  and  for  a  term  of 
years  to  conmience  at  the  death  of  the  survivor,  were  not  unknown 
in  England,  and  their  legality  had  not  been  questioned ;  and  as  to 
any  consequences  that  might  happen  to  occur  by  the  death  of  the 
lessee,  or  of  the  persons  for  whose  lives  the  leases  might  be  made, 
with  a  view  to  the  person  in-  whom  the  interest  might  vest  by 
operation  of  law,  there  did  not  appear  to  be  any  greater  difficulty  in 
one  class  than  in  the  other. 

21.  In  the  case  of  Common  v.  Marshall,  before  cited  for  another 
purpose  (ff)y  where  the  estate  was  in  Ireland,  and  the  power  to  lease 

(e)  UH  sup ;  see  Right  v.  Thomaa,  3      &  Town.  2. 
Burr.  1441  ;  1  Blackst  446.    Yide  »upra»  (ff)  7  Bro.  P.  C.  111.;  ylde  ntprOf  p. 

(/)  Appendix;  Hosier  v.  Powell,  1  liong.      520. 


by  whom  the  power  of  leasing  was  created,  and  the  two  lives  added  by  him  made  a  lease 
fior  three  lives.  It  does  not  appear  whether  more  than  two  of  the  lives  were  in  existence 
at  the  date  of  the  settlement. 
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was  for  any  tenn  not  exceeding  tliirty-one  yeara^  or  three  Utcs^  to 
commence  in  possessiony  a  lease  for  three  lives  or  for  thirty-one 
years^  which  should  last  longest,  was  held  valid,  as  a  lease  certain 
for  three  lives :  or  was  read  and,  and  the  remainder  for  thirty-(»ie 
years  was  rejected  as  an  excess. 

22.  A  power  to  make  leases  for  any  term  not  exceeding  three 
lives  and  forty-one  years,  was  held  to  warrant  a  lease  for  three 
lives  and  for  forty-one  years,  to  commence  from  the  Ist  November 
preceding  the  day  of  the  death  of  the  survivor  of  the  cestuis  que 
vie  (A). 

23.  And  he  that  has  power  to  make  leases  for  three  lives  may 
make  leases  for  two  lives  (i) ;  that  is,  as  in  the  case  of  chattel  leasee, 
he  may  create  a  less  interest,  beinff  of  the  same  nioiure,  than  the  power 
mentions. 

(A)  In  re  CrommellUi  estate,  1  Ir.  C.  L.      Rep.  323,  the  case  of  a  contract. 
Bep.  182;  Blackhall  v,  Nugent,  6  Ir.  C.  (i)  Bridg.  by  Ban.  91. 


SECTION    IV. 


OF  LEASES  IN  POSSESSION  AND  IN  BEVEBSION. 


8.  Nature  qf  a  lease  in  rwereion,  of  a 

lease  in  futuro,  and  a  lease  in  rv- 

mamder. 
6.  Meaning  <^  lease  in  reversion^  where 

the  power  is  to  lease  for  life. 
8.  Leases  in  reversion  for  years:  eonr 

current  leases. 
10.  Oemeral  power  authorizes  only  leases 

in  possession. 
12.  Although  the  estate  is  then  in  lease. 
17.  So  if  the  power  is  to  lease  in  pos- 

session. 
19.  Coventry  y.  Coventry,  with  ohserva- 

tions. 
2&  Lease  in  reversion  had,  under  power 

to  lease  for  years  determinable  on 

lives. 
26.  Where  leases  in  reversion  are  authO" 

rixed. 
VJ.\Leases  in  possession  and  reversion  not 
30./    authorized. 
81.  Power  in  di^funetive for  years  or  U»es, 

both  not  authorized. 
32.  Where  lease  m  reversion  authorized, 

repeated  leases  had. 


88.  Lease  in  reversion  should  he  without 

an  interval. 
84.  Power  over  reoersion  to  lease  in  poS' 

session  or  reversion. 
87.  Doe  y.  Loch. 
38.  Power  to  lease  in  possession,  lease  in 

fitturo,  \fnext  day,  void* 
99.y^Construction  qf^from  the  day  qfths 
41./    date,"*  ^c. 

43.  Lease  valid  \f  not  executed  until  it  is 

to  commence. 

44.  :E;fect  of  contract  for  aleaseatafuture 

day. 

45.  Lessees  from  year  to  year  attorning, 

lease  in  possession,  good, 

46.  Presumption  qf  surrender  qf  prist 

lease. 

47.  Surrender  in  law  by  new  lease  to  the 

old  tenant* 

48.  Bight  (^outgoing  tenant  to  depasture, 

no  olgeetion  to  lease  in  possession. 

49.  Lease  in  reversion  invalid,  although 

term  in  power    not  exceeded  al- 
together. 
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4iO.  LeatB  in  rtversicn  not  warranted  by 
former  leases,  §fc. 

61.  Leases  may  he  reneioed, 

63.  Covenant  for  renewal  not  warranted 

does  not  avoid  the  lease. 

64.  Unless  fraudulent. 


66.  Purchaser  bound  to  renew  under 
covenant  by  tenant  for  l^e,  not 
warranted, 

6a-j 

^'  ( &bservationB  on  Taylor  y.  SHdbert. 

68.J 

60.  Settlements  siibject  to  existing  leases. 


1.  Akd  first,  in  all  well-drawn  powers  of  leasing^  where  it  is 
intended  that  a  lease  in  reversion  may  be  granted^  it  is  expressly 
declared  so ;  and  if  a  reversionary  lease  is  not  to  be  granted,  it  is 
expressly  deckred  that  the  lease  shaU  be  made  to  take  effect  in  pos- 
session, and  not  in  reversion,  or  by  way  of  fnture  interest. 

2.  Holt,  C.  J.,  thus  explained  the  nature  of  a  lease  in  reversion : 
In  the  most  ample  sense,  that  is  said  to  be  a  lease  in  reversion  which 
hath  its  commencement  at  a  future  day,  and  then  it  is  opposed  to  a 
lease  in  possession,  for  every  lease  that  is  not  a  lease  in  possession 
in  this  sense  is  said  to  be  a  lease  in  reversion  (a)y  but  the  usual  con- 
struction of  the  term  letise  in  reversion  in  powers  is,  a  lease  to  com- 
mence after  the  end  of  a  present  interest  in  being;  which  is  the 
second  notion  of  a  lease  in  reversion. 

3.  The  present  language  of  the  law  agrees  with  the  latter  observa- 
tion: in  leases  granted  under  powers,  a  lease  is  said  to  be  infuturo 
when  it  is  granted  firom  a  day  to  come  and  there  is  no  prior  lease 
subsisting,  or  if  there  is  an  existing  prior  lease,  the  new  lease  is 
granted  not  dependent  upon  it;  so  Ihat  in  this  sense  a  lease  in 
faturo  may  be  granted  as  well  of  a  reversion  as  a  possession :  a 
lease  under  a  power  is  termed  a  letue  in  reversion  where  it  is  to  take 
effect  regularly  after  a  prior  subsisting  interest ;  or  in  other  words^ 
a  lease  in  reversion  in  this  sense  is  a  lease  of  the  reversion,  to  take 
effect  not  as  a  concurrent  lease,  but  on  the  regular  determination  of 
the  prior  interest. 

4.  A  reversion  in  a  proper  legal  sense  implies  such  an  estate  to 
which  there  is  an  attendancy  of  a  particular  estate  upon  which  it 
depends  and  is  expectant,  as  the  pleading  is ;  and  yet  even  the  word 
reversion,  secundum  suhjectam  materiam,  is  often  taken  for  terra 
revertens.  But  an  estate  in  reversion  hath  been  in  all  constructions 
of  deeds  taken  for  an  estate  infuturo^  and  not  a  possession  (^),  for 
in  legal  acceptance  a  lease  for  years  in  reversion  and  a  future  interest 
for  years  are  one  and  the  same  (c) :  a  future  lease  and  a  lease  in 
reversion  are  synonymous. 

5.  Where  a  power  authorizes  a  lease  in  remainder^  it  means  a 
future  interest,  which  is  a  remainder  in  the  grammatical  construction 
and  in  the  vulgar  acceptation.     He  that  hath  a  future  interest,  to 


(a)  1  Com.  38;  and  see  Cart.  14, 16 ;  2 
£Mt,383. 


(b)  l43rii  V.  Wyn,  Bridg.  by  Ban.  131. 
{e)  Per  Bridgman,  C.  J.  Cart.  14,  16. 
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commence  after  an  existing  interest,  hath  a  remainder ;  that  is,  the 
land  is  to  remain  to  him  after  the  particular  precedent  estate  deter- 
mined. Nay,  nothing  else  can  be  meant  in  such  a  case  hy  a  lease 
in  remainder,  for  a  legal  remainder  is  that  which  commences  at  the 
same  time  with  the  particular  estate,  which  a  remainder  by  virtue  of 
such  a  power  cannot  do.  And  the  law  also  expounds  reminder  and' 
reversion  as  one  and  the  same  thing  in  common  acceptation  {d), 

6.  But  a  lease  for  life  cannot  be  made  to  commence  at  a  fiitare 
day,  and  for  that  reason  the  very  same  expression,  lease  in  reversion, 
may  have  a  dijBerent  signification  in  the  same  conveyance.  Being 
applied  to  a  lease  for  life  it  shall  be  intended  of  a  concurrent  lease, 
or  a  lease  of  the  reversion,  viz.  a  lease  of  that  land  which  is  at  the 

same  time  under  a  demise,  and  then  it  is  not  to  commence  after  the  . 

end  of  the  demise,  but  hath  a  present  commencement  and  is  con- 
current with  the  prior  demise ;  but  being  applied  to  a  lease  for  years, 
it  shall  be  intended  of  a  lease  which  shall  take  effect  after  the 
expiration  or  determination  of  a  lease  in  being  (e ). 

7.  It  appears,  therefore,  that  where  a  lease  for  years  only  is  in 
existence,  an  immediate  lease  for  life  of  the  reversion  may  be 
granted,  if  authorized  by  the  power,  and  that  which  is  a  lease  of 
the  reversion  shall  be  considered  a  lease  in  reversion  within  the 
power.  But  as  a  freehold  lease  cannot  be  granted  to  take  effect 
in  future,  if  a  lease  for  lives  is  granted,  no  further  lease  for  lives  can 
be  granted  till  the  first  lease  determines  (/). 

8.  But  although  a  lease  for  lives  cannot  be  made  in  reversion, 
that  is,  as  Coke  explains  it,  in  future,  yet  a  lease  for  years  deter- 
minable upon  lives  may  (y ).  And  where  the  power  authorizes  it,  a 
chattel  lease  may  be  granted  pending  a  prior  subsisting  one,  pro- 
vided it  ^ve  no  beneficial  interest  during  the  continuance  of  the 
subsisting  lease  (A) ;  and  this,  in  speaking  of  chattel  leases,  is  what 
is  properly  called  a  concurrent  lease.  Where  there  is  either  a  lease 
for  lives  or  a  lease  for  years  in  being,  of  course  the  lessor  may  grant 
or  demise  the  reversion  so  as  to  entitle  the  grantee  or  lessee  to  the 
immediate  benefit  of  the  existing  lease;  but  this  is  an  operation 
never  within  the  view  of  ordinary  powers  of  leasing,  the  object  of 
which  is  to  secure  the  rents  for  the  persons  entitled  to  the  reversion 
under  the  settlement  creating  the  power,  and  not  to  constitute  a  new 
lessor. 

9.  But  when  it  is  ascertained  what  interests  may  by  law  be 
created,  we  must  resort  to  the  language  of  the  particular  power  to 
ascertain  what  interest  it  authorizes  to  be  granted. 

(<0  Bridg.  by  Ban.  99;  per  Bridgman,  (/)  10  East,  184, 185. 

C.  J.  (g)  WhiUock'8  case,  8  Rep.  70  b.  ^ 

(«)  Winter  r.  LoToday,  1  Com.  36,  per  (A)  10  Bast,  184, 
Holt,  a  J.  I 


\ 

_J 
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10.  It  has  been  determined^  that  even  a  general  power  to  lease  for 
a  certain  number  of  years,  without  expressing  that  the  leases  shall 
be  in  possession,  and  not  in  reveraon,  authorizes  leases  in  possession 
only,  and  not  in  reversion  or  tnfuturo;  for  if  by  the  power  a  rever- 
sionary lease  might  be  made,  then  a  lease  for  the  years  authorized 
might  be  made  in  possession,  and  afterwards  infinite  leases  for  the 
same  term  in  reversion,  which  would  be  contrary  to  the  meaning  of 
the  power,  and  would  render  idle  and  vain  the  express  limitation 
in  the  power  of  the  number  of  years  for  which  the  lease  might  be 
granted. 

11.  This  was  decided  in  Lady  Sussex  v.  Wroth  (t),  where  land 
was  assured  by  'the  Earl  by  act  of  parliament  to  his  wife  for  her 
jointure,  the  reversion  in  fee  to  himself,  with  a  power  to  him  to  make 
leases  for  twenty-one  years,  rendering  the  ancient  rent,  and  the  Earl 
made  a  lease  for  twenty-one  years,  and  before  the  end  of  it  made 
another  lease  to  the  former  lessee  for  twenty-one  years,  bearing  date 
the  30th  March,  to  commence  at  Michaelmas  following,  and  it  was 
adjudged  void  as  a  lease  in  reversion ;  and  if  he  might  make  a  lease 
to  commence  at  Michaelmas  following,  he  might  make  it  to  com- 
mence twenty  years  after.  And  this  is  now  a  settled  point.  Bridg- 
man,  C.  J.,  observed,  in  a  later  case  (A),  that  a  power  to  make  any 
leases  for  twenty-one  years  or  three  lives,  though  the  words  mention 
not  whether  such  leases  shall  be  in  possession  or  reversion  nor 
restrain  the  power,  yet  a  lease  cannot  be  made  at  a  day  to  come. 
That  is  the  express  case  of  Leper  w.  Wroth. 

12.  Where  the  estate  is  in  lease  at  the  time  of  the  settlement, 
and  the  power  is  to  lease  generally,  without  saying  in  possession^  it 
was  laid  down  by  Windham  and  Twisden  that  a  lease  may  be  made 
to  commence  at  the  end  of  the  lease  in  esse.  And  the  same  point 
was  expressly  decided  in  (I)  the  Marquis  of  Northampton's  case  by 
Manwoode  and  Dyer  against  Mounson.  The  case  was  a  peculiar 
one,  for  the  first  lease  had  been  granted  by  the  husband  and  wife 
before  the  settlement  (II),  which  was  made  by  Act  of  Parliament, 

(t)  Gro.  Eliz.  5;  S.  C.  cited,  6  Rep.  33  a;  I  Brownl.  14S ;  Yelv.  S28,  nom.  Slocomb 

1  Leo.  35,  reported,  nom.  Leaper  v.  Wroth ;  v.  Hawkins, 

see  Bridg.  by  Ban.  94,  606;  Palm.  466,  (ft)  Bridg.  by  Ban.  96. 
469;  Sheoombo.  Hawkins,  Cro.  Jac.  316; 


(I)  In  the  36  Eliz.  the  case  was  cited  by  Popham,  Attorney-general,  who  said  the  lease 
in  reversion  was  allowed  to  be  a  good  lease,  warranted  by  the  statute ;  1  Leo.  36.  In  the 
report  of  the  case  in  4  Leo.  17  (19  Eliz.),  it  is  stated  the  ease  was  a^jonroed.  In  3  Leo. 
71  (80  Eliz.),  it  is  stated  in  the  report  as  if  it  was  concluded. 

(II)  This  is  .ambiguously  stated  in  3  &  4  Leo.,  but  the  fact  is  not  contradicted;  and 
Dyer's  report  Is  corroborated  by  the  citation  of  the  case  by  Popham,  in  I  Leo.  36 ;  and 
the  citation  is  supported  by  a  MS.  in  the  British  Museum,  where  Clinch,  J.,  is  stated  to 
have  cited  the  Marquis's  case,  who  had  power  by  a  statute  to  make  leases ;  and  there  was 
an  old  lease  tn  heingf  not  made  hy  Atm,  or  Ify  force  qf  the  statute^  and  he  made  another, 
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and  the  proviso  was,  that  all  leases  made  or  to  be  made  by  the 
husband  for  three  lives  or  one  life,  or  for  twenty-one  years  or  less, 
reserving  the  accustomed  rent,  should  be  good.  The  lease  granted 
tinder  ihe  power  was  after  eight  years  of  the  first  lease  had  expired, 
for  twenty-one  years  next  after  the  end  of  the  first  twenty-one 
years.  The  question  turned  upon  the  meaning  of  the  act,  and  as 
there  was  no  restraint  of  a  lease  in  reversion  in  the  act,  the  lease 
was  conadered  good.  The  act  was  singularly  framed,  and  the  deci- 
sion hardly  established  a  general  rule.  By  the  marginal  note  in 
Dyer,  Chief  Justice  Treby  (I)  appears  to  have  agreed  with  Moun- 
son  (l) ;  and  in  the  case  of  Baynes  o.  Belson  (m),  the  Court  deli- 
vered an  extrarjudicial  opinion  that  such  a  lease  was  void. 

13.  And  in  Shecomb  o.  Hawkins  (n),  the  estate  being  in  lease'for 
years  (II),  a  settlement  was  made  of  it  to  the  settlor  for  life,  with 
remainder  to  her  son  in  tail,  with  power  to  himself  to  make  leases  at 
any  time  for  twenty-one  years.  The  settlor,  before  the  first  was 
expired,  made  another  lease  for  twenty^one  years,  to  begin  after  the 
determination  of  the  former  lease,  and  it  was  held  bad,  for  it  ought 
to  have  been  a  lease  in  possession,  and  not  an  interest  to  b^in  in 
futuro  or  reversion  after  another  estate  determined. 

14.  In  Berry  o.  White  (o),  Biidgman,  C.  J.,  said,  speaking  of 
Lady  Sussex  and  Wroth,  but  suppose  that  at  the  time  of  such  a 
general  indefinite  power  created,  the  estate  was  only  an  estate  in 
reversion  expectant  upon  another,  for  years  or  lives,  then,  he  con- 
ceived, the  donee  might  make  a  lease  presently  after  the  power 
created,  though  the  former  lease  was  in  being ;  for  it  was  a  reversion 
when  it  was  settled,  and  as  a  reversion  upon  such  a  power  he  might 

(0  Dyer,d57a;  S  Bo.  Abr.  261,  pl.9;  it^flra. 

1  Leo.  86,  cited;  reported  imperfecUy  in  (n)  Cro.  Jae.  818;  1  Brownl.  148;  Tely. 

8  Leo.  71,  4  Leo.  17.  222,  nom.  Slocomb  v.  Hawkins. 

(m)  Raym.  247;  and  see  IBerry  v.  Biche,  (0)  Bridg.  by  Ban.  94. 

to  begin  after  the  end  of  the  former,  and  it  was  doubted  whether  It  was  a  good  lease  or 
not,  becanse  he  had  not  made  any  lease  before ;  but  if  both  had  been  made  by  force  of 
the  statute,  all  hdd  that  the  latter  had  been  yoid ;  BrIdg.  by  Ban^  App.  F.  £06, 006;  and' 
Jones,  J.,  80  refers  to  It,  lb.  612 ;  bnt  Periam,  J.,  in  another  ca«e,  states  the  case  as  if  the 
Harqnis  had  granted  both  ftte  leases ;  lb.  604, 605 ;  bnt  probably  he  only  intended  to  refer 
to  the  point  then  ruled  if  the  Marqnis  had  granted  both.  The  report  in  Leonard  does  not 
state  both  the  leases  to  hare  been  greeted  noder  the  power ;  and  Dyer,  before  whom  the 
eanse  was  tried,  and  whose  accuracy  may  be  relied  on,  states  expre$sly,  that  the  first  lease 
was  granted  before  the  creation  of  the  power.  Indeed  the  point  caonot  be  doubted,  fi>r 
Dyer  gives  the  date  of  the  first  lease,  which  was  three  years  prsYiousIy  to  the  creation  of 
the  power. 

(I)  The  marginal  notes  in  Dyer  are  understood  to  haye  been  his  production. 

(II)  Tills  is  so  stated,  and  appears  to  be  corroborated  by  the  statement  in  Brownlow. 
llie  case  is  reported,  not  well,  by  YeWerton,  as  if  both  the  leases  were  granted  after  the 
power;  and  in  Baym.  133,  it  is  said  arffuendo  that  the  record  of  the  case  does  not  warrant 
Croke's  report. 
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lease  it.  But  indeed  such  a  lease^  tiiough  it  take  effect  in  point  of 
interest  defututOy  yet  it  must  be  made  to  begin  presently ^  as  in  the 
case  of  a  concurrent  lease  of  a  bishop ;  and  this^  he  added,  as  Justice 
Jones  said  in  the  argument  of  Evans  v.  Ayscongh,  was  put  by  Pop- 
ham  to  be  agreed  in  the  Marquis  of  Northampton's  case ;  it  is  implied 
in  the  report  of  Shecomb  and  Hawkinses  cctse  in  Cro. — ^And  although 
in  the  case  before  him  there  was  an  existing  lease  at  the  time  of  the 
settlement  and  of  the  execution  of  the  power,  yet  he  treated  the  case 
of  Lady  Sussex  v.  Wroth  as  an  authority  applying  equally  to  such  a 
case,  if  there  were  no  special  words  {p) ;  and  he  relied  upon  Shecomb 
and  Hawkins  as  express  in  the  point :  there  being  a  lease  for  years  in 
being  (as  it  was  in  the  case  before  him),  the  reversioner  made  ano- 
ther lease  under  the  power  to  begin  after  the  determination  of  the 
former  lease,  and  it  was  adjudged  naught,  for  it  ought  to  have  been 
a  lease  in  possession.  And  he  said  if  the  power  should  be  construed 
otherwise,  to  enable  the  making  of  reversionary  leases,  there  might 
be  lease  upon  lease  in  ii^finitum^  and  therefore  such  indefinite  words 
in  powers  are  by  construction  of  law  bounded  and  limited,  where  the 
party  himself  doth  not  bind  or  restrain  them.  They  are  but  as 
agreements  between  the  parties,  and  expounded  as  other  covenants 
and  agreements  are.  That  was  the  true  reason  of  Leper  and  Wrotii's 
case.  A  lease  for  twenty-one  years,  to  begin  at^  Michaelmas  next, 
is  not  by  construction  of  law  pursuant  to  that  power. 

15.  In  Berry  v.  White  (y),  A  having  made  a  lease  for  forty  years, 
at  a  ren^of  26  «.  8cf.,  settled  the  estate  itself  on  himself  for  life,  witii 
remainders  in  strict  settlement,  with  power  to  Ay  and  after  his 
decease  for  the  next  tenant  for  life,  and  the  rest  respectively  being 
lawfully  seised  and  lawful  tenants  of  the  freehold  in  possession  of  the 
estates  by  virtue  of  tiie  limitations  to  make  any  lease  of  any  part 
usually  leased  theretofore  or  then  in  lease,  whereof  any  of  them 
should  be  lawfully  seised  or  be  lawful  tenants  of  the  freehold  in 
possession,  unto  any  person  or  persons,  for  any  term  or  terms  of 
years,  or  life  or  lives,  so  as  such  estate  and  term  exceed  not  the  twenty- 
one  years,  or  three  lives  in  possession  and  remainder ^  or  for  any  num- 
ber of  years,  determinable  upon  one,  two,  or  tiiree  lives  at  the  most, 
and  so  as  the  same  was  not  made  dispunishable  of  waste,  and  so  much 
rent  as  was  then  reserved  should  be  reserved.  5,  the  next  remain- 
deivman  for  life  (the  prior  limitations  having  failed),  in  14  Car.  1, 
demised  the  property  before  leased  by  -4  to  a  lessee  for  ninety-nine 
years,  if  he  should  so  long  live,  the  term  to  begin  after  the  deatii, 
surrender,  forfeiture,  or  other  determination  of  the  estate  of  the  first 
lessee,  at  the  rent  of  26  «.  8  </.,  and  the  lease  was  held  good.  Bridg- 
man,  C.  .J.,  in  an  elaborate  argument,  laid  it  down :  1.  That  the 

(p)  Bridg.  by  Ban.  90.  {q)  Bridg.  by  Ban.  S3. 
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lessor  was  not  required  to  be  in  possession  of  the  land,  but  in  poB8e»- 
sion  of  the  freehold  of  the  land,  relying  upon  the  words  of  the  power, 
for  he  held  that  B  was  lawful  tenant  of  the  freehold  in  possession ; 
2.  That  the  term  was  not  required  to  commence  presentlj,  for  it  was 
a  general  indefinite  power  (before  the  so,  or  ita  quod),  to  make  any 
leases  for  any  term  of  years  or  life,  and  although  in  the  letter  of  it  it 
extended  to  lecues  in  reversion  as  well  as  in  possession,— for  it  is  to 
make  any  leases  for  any  term, — yet  he  must  agree  if  there  were  no  more 
in  the  ccue  it  would  not  enable  to  make  leases  to  begin  at  a  day  to  come. 
But  he  grounded  himself  upon  the  words  that  followed  this  indefinite 
power,  '^  so  as  such  estate  and  term  exceed  not  twenty-one  years,  or 
three  lives  in  possession  and  remainder,"  which  was  not  only  a  clause 
of  restraint,  but  also  a  clause  of  explanation  of  the  power,  which  was 
indefinitely  expressed  before.   The  law  indeed  would  have  explained 
if  the  party  had  not  done  so ;  but  his  intention  appearing  that  be 
meant  the  power  should  extend  to  leases  in  remunder,  so  they  ex- 
ceeded not  twenty-one  years,  &c.  the  law  would  not  make  contrary 
exposition  where  the  words  will  bear  it  as  largely  as  the  party  explains 
it      The  power  was  to  make  an  estate  in  remainder.     And  in  con- 
clusion, he  said  that  the  case  was  not  distinguishable  firom  Whitlock's 
case. 

16.  Notwithstanding  the  elaborate  investigation  which  this  case 
underwent,  it  may  be  doubted  whether  the  case  was  well  decided. 
But  the  important  point  is,  that  the  Chief  Justice  in  the  strongest 
manner  supported  the  rule,  that  a  general  indefinite  power  will  not 
authorize  a  lease  in  revenion,  but  that  it  requires  special  words  for 
that  purpose. 

17.  Where  the  power  is  expressly  to  lease  in  possession,  it  would 
no  doubt  at  this  day  be  held  that  a  lease  in  reversion  could  not  be 
granted,  although  a  lease  was  in  being  at  the  time  of  the  settlement, 
and  therefore  unless  a  lease  in  reversion  could  be  granted  the  power 
would  be  in  suspense  until  the  determination  of  the  first  lease.  This 
was  the  subject  of  great  doubt  in  an  early  case,  where  before  the 
settlement  tile  estate  was  in  lease  for  ninety-nine  years,  determin- 
able on  three  lives,  and  the  power  in  the  settlement  was  to  lease  for 
ninety-nine  years  or  three  lives  in  possession,  or  for  two  lives  in 
possession  and  one  in  reversion,  or  for  one  life  in  possession  and  two 
in  reversion,  and  a  lease  for  life  was  made  during  the  first  term. 
Keeling,  J.,  inclined  that  this  lease  was  within  the  power ;  the  settle- 
ment being  solely  of  the  reversion,  a  present  lease  of  the  reversion  is 
within  it  Windham  and  Twisden  held,  that  the  settlement  being  of 
a  reversion,  if  the  words  of  the  power  had  been  generally  to  make 
leases,  a  lease  of  the  reversion,  or  a  lease  in  reversion,  would  have 
been  within  it ;  but  the  power  being  expressly  to  make  leases  tit  pos- 
session, this  lease  in  reversion  is  not  within  it ;  and  they  both  observed 
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ihe  particulars  of  the  power  to  make  leases  for  two  lives  in  posses- 
sion and  one  in  revermon^  or  one  in  possession  and  two  in  reversion ; 
so  it  appears  that  the  scope  and  intent  was  to  have  no  estate  beyond 
three  lives  in  being  at  one  time  (r).  No  judgment  was  given  in  the 
casCj  as  the  three  Judges  present  did  not  agree  in  opinion  {i), 
although  it  is  said  in  the  report  in  Siderfin^  that  it  was  admitted  the 
lease  was  not  within  the  power^  the  lease  not  being  in  possession  {t). 

18.  In  the  Marquis  of  Antrim  v.  the  Duke  of  Bucks  {u\  which 
arose  rather  earlier^  the  estate  settled  was  a  reversion  after  a  life,  and 
the  power  was  to  make  leases. for  three  lives  in  possession.  It  was 
insisted  that  a  lease  granted  was  in  possession  in  relation  to  the  estate 
of  the  reversion,  although  an  estate  for  life  was  before  it.  Bridg- 
man,  C.  J.,  doubted  whether  the  lease  was  void  on  that  point,  but 
was  clear  it  was  upon  another ;  and  Hale,  C.  B.,  said  both  points  were 
worth  trial  and  argument  in  law. 

19.  In  the  modern  case  of  Coventry  and  Coventry  (x),  leases  in 
reversion,  under  a  general  power  to  demise  an  estate  in  lease  at  the 
time  of  the  settlement,  were  sustained  after  many  arguments.  The 
estate  had  been  leased  by  Lord  Coventry  and  his  ancestors  for  ninety- 
nine  years,  if  three  lives  so  long  lived ;  and  at  the  time  of  the  settle- 
ment they  appeared  all  to  have  been  out  upon  such  leases.  By  the 
settlement  the  estates  were  limited  to  Lord  Coventry  for  life,  with 
remainders  over  in  strict  settlement,  with  power  for  every  person 
actually  seised  of  the  freehold  to  make  leases  of  any  part  thereof 
which  had  been  usually  letten  by  lease  for  lives  or  years  of  which 
he  should  be  so  actually  seised  by  virtue  of  the  limitation,  for  any 
term  not  exceeding  twenty-one  years,  or  determinable  on  one,  two, 
or  three  lives,  so  as  there  was  reserved  the  accustomed  rent,  or  more, 
or  as  much  as  could  be  got  for  the  same,  and  '^  so  as  there  be  not  in 
any  part  of  the  premises  so  leased  at  any  one  time  any  more  or 
greater  estate  or  estates  than  for  twenty-one  years,  or  three  lives,  or 
for  any  number  of  years,  determinable  on  three  lives."  Under  the 
power,  on  the  dropping  of  a  life,  leases  for  ninety-nine  years  were 
granted  in  reversion  after  the  existing  life,  determinable  on  two  new 
lives,  so  that  upon  the  old  leases  and  the  reversionary  lease  there 
were  not  at  any  one  time  upon  any  of  the  lands  demised,  more  or 
greater  estates  than  estates  for  years  determinable  upon  three  lives. 
The  Chief  Justice  on  the  hearing  of  the  case  (y)  said,  there  was  no 
doubt  but  by  a  general  power  it  must  be  restrained  to  leases  in  pos- 

(r)  Opy    V,    Thomasius,    1    Lev.    167,  Ban.,  App.  p.  617. 

Raym.  132;  1  Keb.  778,  910.  {x)  1  Com.  312;    Nugent  v,  Cathbert. 

{s)  4  Mod.  6;  Bridg.  by  Ban.  613.  Printed  Cas.  D.  P.  1822,  Sugd.  H.  of  L. 

(t)  1  Sid.  261.  Cos.  475. 

(u)  1  Cha.  Ca.  17 ;  I  Sid.  101 ;  as  if  the  (y)  27  April  1719,  MS.  Rpp.  in  Line  Inn 

lease  was  on  this  ground  bad.     Bridg.  by  Library ;  and  sec  Bridg.  by  Ban.  614. 
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sesrion^  yet  If  there  was  anything  to  explain  the  intention  of  the 
parties  to  extend  to  make  leases  in  reversion^  it  may  be  extended 
thereto.  Therefore,  if  there  appear  lands  in  lease  already,  and  osly 
a  reversion  in  the  person  who  created  the  power,  any  person  thereto 
enabled,  who  is  tenant  for  life,  may  make  leases  of  those  lands  in 
reversion.  But  it  is  a  question  if  the  power  ought  not  to  be  uniform 
to  extend  to  leases  either  wholly  of  lands  in  possession,  or  wholly  in 
reversion,  where  there  are  lands  part  in  possession  and  part  in  rever- 
sion. The  proviso  is,  so  as,  Sfc.  It  is  a  question  if  it  will  not  extend 
to  lands  in  reversion)  for  though  it  is  a  restrictive  clause,  yet  that  is 
as  to  the  number  of  years  or  lives.  A  lease  to  commence  after  the 
death  of  tenant  for  life  [created  under  a  power]  cannot  be  warranted 
by  the  power,  for  the  lease  may  determine  by  effluxion  of  time, 
surrender,  or  forfeiture,  before  the  life  estate ;  so  here  would  be  a 
chasm  in  this  case,  and  too  great  difficulty  to  get  over.  The  Chief 
Justice  said  that  he  had  mentioned  these  matters  only  as  proper 
to  be  considered  on  the  next  argument  In  the  course  of  the 
argument  he  observed,  that  by  a  general  power  of  leasing  it  would 
not  be  contended  that  a  lease  in  reversion  could  be  made.  After 
many  arguments  it  was  ultimately  decided  that  the  leases  were  duly 
granted  (I). 

20.  This  does  not  break  in  upon  the  rule.  The  case  was  mani- 
festly decided  upon  the  apparent  intention  that  the  lives  might  be 
filled  up  as  they  dropped,  and  upon  the  clause,  so  as  there  be  not  at 
any  one  time  any  more  or  greater  estates  than  for  twenty-one  years 
or  three  lives,  or  for  years  determinable  on  three  lives ;  for  these 
words  showed  that  it  was  not  the  intent  of  the  power  to  confine  the 
party  that  he  should  make  but  one  lease,  for  it  appears  by  the  words 
in  the' plural  number  that  several  estates  were  allowed  at  the  same 
time,  but  all  were  to  be  determinable  on  three  lives  {z).  Several 
arguments,  however,  were  in  that  case  required  to  induce  the  Judges 
to  support  the  lease.  An  intention  to  allow  leases  in  reversion 
cannot  be  imputed  to  a  settlor,  unless  that  intent  is  manifested  by 
expression  or  plain  implication.  If  the  contrary  principle  were 
admitted,  it  mighty  perhaps,  be  contended  that  a  remainder-man 
may,  under  a  general  power,  grant  a  reversionary  lease  of  an  estate 
demised  by  a  prior  tenant  for  life  under  the  same  power.  But  where 
the  estate  was  already  in  lease,  and  the  power  was  a  general  one,  to 
lease  for  any  number  of  lives  or  years,  with  covenants  for  renewal  for 

(t)  See  the  argument,  1  Com.  316. 


(I)  In  the  MS.  report  it  is  stated  that  this  case  "  was  neyer  determined,  as  Mr.  Phillips 
tdls  me."  Bridg.  by  Ban.  615 ;  bat  there  appears  to  be  no  reason  to  doabt  that  the  case 
was  decided. 
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eret^  leases  for  three  lives  renewable  for  ever  granted  duriilg  the 
existence  of  the  old  leases  was  held  valid  (a). 

21.  Perhaps  we  should  not  pass  unnoticed  the  principle  extracted 
by  Mr.  Powell  (i)  from  the  case  of  Fox  v.  Prickwood  (c),  as  it  would, 
if  established,  be  a  very  important  one.  It  is  this:  ^^  If  there  be  a 
power  to  make  leases  in  po$$essum  expressly,  which  attaches  upon 
an  estate,  part  of  which  is  in  possession,  and  other  part  thereof  in 
reversion  at  the  creation  of  the  power,  the  donee  of  the  power  may 
immediately  make  leases  in  possession  of  the  estate  in  reversion,  as 
well  as  of  that  in  possession."  No  such  principle,  however.  Was  esta- 
blished by  that  case.  The  estate  was  limited  to  a  stranger  for  a 
valuable  consideration  for  fifteen  years,  remainder  to  the  owner 
for  life,  with  a  power  to  make  leases  in  possession.  And  the  only 
question  was,  whether  he  could  make  leases  till  his  own  estate  far  life 
came  in  to  possession  by  the  expiration  of  the  fifteen  years,  and  it 
was  holden  that  he  might.  The  other  question  could  not  arise,  for 
although  the  estate  demised  was  in  lease  at  the  time  of  the  settle* 
ment,  yet  it  is  expressly  stated  that  that  lease  had  expired  before  the 
new  one  was  granted,  and  the  Court  considered  it  clear  that  a  lease 
in  reversion  could  not  be  granted. 

22.  In  the  case  of  Berry  v.  White,  as  we  have  seen,  the  power 
was  to  lease  for  any  term  or  lives,  so  as  it  exceeded  not  twenty-one 
years  or  three  lives  in  possession  and  remainder,  or  for  any  number 
of  years,  determinable  upon  one,  two,  or  three  lives,  which  last  clause 
Bridgeman,  C.  J.,  said  extended  only  to  leases  in  possession.  It  was 
very  true,  he  observed,  this  last  was  but  a  tautology,  and  implied 
in  the  former ;  for  he  that  may  make  a  lease  for  any  term  not  ex- 
ceeding twenty-one  years  or  three  lives,  may  make  a  lease  for  any 
number  of  years,  determinable  upon  one,  two  or  three  lives,  and 
therefore  that  was  there  put  in  ex  abundanti  cautela,  but  takes  not 
away  the  other  power  (  d). 

23.  The  learned  Editor  of  Bridgeman's  Judgments  (e)  has  observed, 
that  his  (Bridgeman's)  statement  of  Fox  and  Prickwood  seems  not  to 
confirm  the  opinion  expressed  in  this  work,  which,  it  is  observed, 
controverts  the  conclusion  which  Mr.  Powell  had  drawn  from  the 
same  case.  This  observation  does  not  appear  to  be  correct,  for  the 
Chief  Justice  expressly  states  that  a  lease  for  life  was  made  before 
the  settlement,  and  that  token  the  lessee  for  life  diesy  by  virtue  of  the 
power  leases  may  be  made,  notwithstanding  the  preceding  term  of 
fifteen  years,  which  leases  in  construction  of  law  should  precede  that 
term. 

(a)  Nngent  v.    Cathbert,  Printed  Cas.  (c)  2  Rulstr.  216;  1  Ro.  IS;  Cro.  Ja<^. 

D.  P.   1822;  Sagd.    II.  of  L.  Cas.  475;  349;  2  Ro.  Abr.  260,  pi.  5. 

observe  the  second  power  of  leasing  in  that  iji)  Rridg.  by  Ban.  102. 

case.  («)  Ibid.  p.  1G4. 

{b)  Pow.  Pow.  425,  426. 
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24.  If  a  power  of  leamng  in  effect  authorizes  an  alienation  of  the 
estate — having  regard  rather  to  the  benefit  of  the  donee  than  the 
estate — an  inunediate  lease  of  the  reveruon  may  be  authorized  (/) 
under  general  terms. 

25.  Where  a  power  was  to  lease  for  ninety-nine  years,  to  be  de- 
termined on  the  death  of  one,  two,  or  three  lives,  a  lease  for  ninety- 
nine  years,  if  A  should  so  long  live,  to  commence  from  the  deaths  of 
B  and  C,  was  held  void,  although  there  was  a  subsisting  lease  for 
years,  if  B  and  C  should  so  long  live  {g\  Lord  EUenborough,  C.  J-* 
said,  that  what  induced  the  testator  to  create  a  power  to  lease  for 
ninety-nine  years,  determinable  on  three  lives,  in  preference  to  a 
power  to  lease  for  three  lives,  we  do  not  know ;  it  might  have  been 
equally  beneficial  to  the  tenant  for  life  to  have  empowered  him  to 
lease  for  three  lives,  but  the  testator  has  not  so  willed,  and  his 
will  must  be  conformed  to ;  the  power  says  to  demise  and  let  for 
ninety-nine  years,  determinable  on  one,  two,  or  three  lives.  The 
tenn*^ demise  and  let^'  imports  a  present  possession;  if  the  lease 
cannot  be  executed  in  presently  it  is  hardly  capable  of  the  sense  be- 
longing to  the  expression  '^  to  demise  and  let."  It  does  not  appear 
that  the  lease  in  question  was  anything  more  than  a  grant  of  an 
interest  to  be  postponed  to  a  future  time.  The  lessor  died  before 
the  prior  lives  dropped,  the  lease  therefore  must  take  effect,  if  at  all, 
after  the  donee's  death.  The  prior  term  might  also,  by  possibility, 
be  expended  before  the  lives,  and  it  certainly  was  not  the  intention 
of  the  devisor  that  the  tenant  for  life  should  have  power  to  postpone 
the  grant  of  an  interest  to  so  distant  a  period,  but  only  that  he 
should  encumber  the  estate  to  the  extent  of  a  term  for  ninely-nine 
years,  determinable  on  three  lives. 

26.  A  power  to  grant  a  lease  may,  by  the  particular  wording  of 
it,  authorize  a  lease  in  reversion,  although  not  so  expressly  stated, 
and  the  estate  is  not  in  lease  at  the  time  of  the  creation  of  the 
power :  Thus,  where  the  power  was  to  lease  for  any  number  of 
years,  not  exceeding  ninety-nine  years  from  the  time  of  making  the 
demise^  it  was  adjudged  that  the  latter  words  did  not  refer  to  the 
commencement  of  the  lease,  but  only  restrained  the  making  of  the 
lease  for  more  than  ninety 'nine  years  from  the  making ;  and  that  a 
lease  might  be  made  for  sixty 'years,  to  commence  twenty  years 
afterwards ;  for  it  would  not  exceed  ninety-nine  years  from  die  lime 
of  making  the  demise ;  the  true  construction  of  the  power  was,  that  he 
might  lease  for  ninety-nine  years  from  the  time  of  making  the  lease, 
or  for  any  other  term  not  exceeding  ninety-nine  years  (A).     One  of 

(/)  MuBkerry  v.  ChinneTy,  Lloy.  dc  Goo.  (g)  Doe  v.  Hiem,  5  Mao.  &  Sdw.  40. 

temp.  Sogd.  185;  App. ;  7  Cla.  &  Fin.  48 ;  (Jk)  Harcoort  v.  Pole,  I  And.  273.    See 

Mnskerry  v.  Sbeehy,  2  Jebb  dc  Sym.  300;  2  Lord  Raym.  1000. 
1 H.  of  L.  Cas.  676;.Sugd.  H.  Df  L.  Caa.  465. 
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the  Judges  did  not  agree  with  this  judgment.     It  probably  would 
not  have  been  so  decided  at  this  day  (I).  ' 

27.  Even  where  the  power  authorizes  leases  in  possession  and  re- 
version not  exceeding  a  limited  number  of  years^  yet  upon  one  letting, 
a  lease  in  possession  and  another  in  reversion  cannot  be  granted. 

28.  Thus  in  the  case  of  Doe  v,  Harvey  (t),  the  power  under  a 
private  Act  of  Parliament  was  to  demise  for  any  term  of  years,  so 
as  such  term  did  not  exceed  ninety-nine  years  from  the  date  of 
executing  such  lease ;  and  so  as  every  such  lease  be  made  to  take 
effect  either  in  possession  or  immediately  after  the  determination  of  the 
lease  then  svisisting  thereof  respectively y  and  so  that  the  best  rent  were 
reserved.  In  May  1787,  there  were  leases  subsisting  which  were 
granted  before  the  passing  of  the  act,  and  which  would  expire  on 
10th  October  1791.  On  the  29th  May  1787  a  lease  was  granted 
under  the  power  for  thirty  years  from  the  10th  October  1791,  and  at 
the  same  time,  under  the  same  contract,  another  lease  was  granted  to 
the  same  person  for  sixty-three  years  from  the  day  when  the  lease 
for  thirty  years  would  expire,  at  a  less  rent  than  was  reserved  by 
the  first  lease.  The  object  was  to  obtain  a  larger  rent  for  the  tenant 
for  life  than  for  the  reversioner.  The  two  leases  were  held  to  be  in 
substance  but  one.  It  was  held  that  the  second  lease  was  not  a  lease 
to  take  effect  in  possession  or  immediately  after  the  determination  of 
the  lease  then  subsisting,  for  the  only  subsisting  lease  at  that  time 
was  that  which  expired  on  lOth  October  1791.  It  was  said  by 
the  Court,  that  if  ^^  the  tenant  for  life  might  make  two  successive 
leases,  he  might  make  any  other  number ;  he  might  even  make  suc- 
cessive leases  for  every  year  of  the  term  which  the  power  enabled 
him  to  grant.  Now  that  might  be  very  prejudicial  to  the  rever- 
sioner ;  it  might  even  make  tl^  clause  of  re-entry  wholly  inoperative ; 
for  by  non-payment  of  rent,  or  breach  of  any  of  the  covenants  in  the 
several  leases,  the  lessee  would  only  forfeit  the  subsisting  term 
granted  by  the  lease  then  running ;  and  if  he  was  turned  out  of 
possession,  he  might  enter  again  under  th&  next  lease  ;  whereas,  if 
there  were  but  one  lease,  the  entire  term*  would  be  forfeited  by  any 
breach  of  the  covenants.     Suppose  in  this  case  the  tenant  for  life 

(i)  I  Bftrn.  k  Cresfl.  436,  ^  Dow.  dc  Ry.  689. 

(I)  It  is  said  to  haye  been,  overlooked  in  this  work,  that  the  case  was  tried  again 
in  the  next  year  in  another  Court,  where  a  contrary  Judgment  was  given;  Bridg.  by 
Ban.  610;  but  the  note  in  Moore,  783,  which  is  referred  to,  does  not  show  the  case 
was  heard  in  another  Conrt,  although  Anderson's  Rep.  is  of  the  33  Elis.,  and  Mo* 
cites  it  as  the  34tb,  which  proves  but  little.  The  lease  was  realty  granted  m  die  con' 
fictioniSj  and  the  power  was  for  any  number  of  years,  not  exceeding  ninety-nine  years, 
del  temps  del  confection  de  tiel  demise,  and  the  lease  was  held  good,  as  it  was  only 
for  sixty  years ;  and  Moore*s  note  says  **  power  In  uses  to  make  leases  not  exceeding 
ninety-nine  years,  a  tev^pore  co^fectionis,  a  die  eonfectioms^  not  good,  wliich  is  correcty. 
according  to  Anderson,  if  the  whole  term  had  been  granted. 
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had  lived  twenty-seyen  years  after  the  first  lease  took  effect,  and  then 
died,  and  that,  the  tenant  of  the  estate  then  refused  to  pay  the  high 
rent  reserved  by  the  first  lease,  the  landlord  might  re-^nter,  but  at 
the  expiration  of  three  years  the  tenant  would  be  entitled  to  have 
the  estate  again  at  the  lower  rent  reserved  by  the  second  lease ;  but 
if  the  clause  of  re-entry  was  in  one  undivided  lease,  by  entering,  the 
owner  of  the  estate  wouldHbeoome  possessed  of  it  for  the  entire  term* 
It  was  not  necessary  to  intimate  an  opinion  whether,  if  the  tenant 
for  life  had  honestly  made  a  lease  for  <me  term,  he  might  subse- 
quently, and  in  consequence  of  a  different  bargain,  have  made  another 
lease  for  a  further  term.  Here  both  the  leases  were  made  in  conse- 
quence of  one  bargain.'' 

29.  In  the  later  case  of  Shaw  v.  Summers  (%),  there  was  a  submst- 
ing  valid  lease  for  ninety-nine  years,  determinable  with  three  lives. 
This  lease  was  transferred  to  a  trustee  upon  trust  to  sell  and  pay  off 
some  mortgage-money ;  and  upon  trust,  until  such  sale,  to  let  the 
premises  for  such  time  and  term,  not  exceeding  twenty-one  years, 
and  determinable  as  the  said  term  of  ninety-nine  years  was  deter- 
minable, as  the  trustee  should  think  proper.  In  pursuance  of  the 
trust  or  power,  the  property  was  let  from  a  day  to  come  for  ten  years, 
if  the  lives  should  so  long  continue ;  and  it  was  held  that  the  lease 
was  not  a  valid  one  under  the  power. 

30.  Although  a  power  enable  a  man  to  make  leases  in  reversioi^ 
as  well  as  in  possession,  yet  he  cannot  make  a  lease  in  possession,  and 
another  lease  in  reversion,  of  the  same  land,  but  his  power  to  make 
leases  in  rever^on  shall  be  confined  to  such  land  as  was  not  then  in 
possession  (/)> 

31.  So  where  the  power  was  to  make  leases  for  any  term  or  terms 
of  years,  or  life  or  lives,  so  as  such  did  pot  exceed  twenty-one  years  or 

•three  lives  in  possession  and  remainder,  or  for  any  term  determinable 
upon  three  lives ;  a  lease  under  the  power  for  cme  life  and  ten  years 
is  not  within  the  power,  for  the  estate  must  be  such  as  exceeds  not 
three  lives,  or  twenty-one  years.  It  is  in  the  disjunctive.  Such  an 
estate  under  the  power  cannot  be  good,  for  the  ten  years  and  a 
life  may  exceed  three  lives,  or  twenly-one  years,  and  if  by  possibility 
they  may  do  so,  though  in  facto  they  do  not,  it  will  not  amend  the 
matter  (m). 

32.  And  altiiough  the  estate  being  already  in  lease,  the  power 
authorize  a  lease  of  the  reversion,  yet  it  will  not,  it  seems,  authorize 
repeated  leases  in  reversion,  unless  the  intention  appear  plainly  (»). 

33.  And  the  lease  of  the  reversion  should,  in  the  common  accepta- 
tion, be  a  lease  in  reversion ;  for  if  there  is  an  interval  between  the 

{k)  3  Moore,  190.  (m)  Bridg.  by  Ban.  00. 

(/)  Winter  i7.  Lovoday,  1  Coin.  3(3,  per  (n)  Ibid.  101, 102. 

Holt. 
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former  lease  and  the  lease  of  the  rerersioD)  it  may  not  be  good,  for 
such  a  power  intends  a  remainder  or  reversion  Upon  that  which  is 
precedent  (o)i  and  not  a  lease  infuturo* 

34.  Where  a  reversion  is  settled,  with  a  power  to  lease  in  posses- 
ion or  reversion,  a  present  lease  of  the  reversion  may  be  granted. 

35.  This  was  decided  in  Perott  v.  Cable  (p),  where  the  power  was 
to  make  leases  for  lives^  and  for  eighty  years  determinable  upon 
threct  liveSi  in  possession  or  reversion  {q\  reserving  the  ancient  rent. 
The  donee  may  grant  a  reversion  for  eighty  years  determinable  upon 
three  lives,  reserving  the  ancient  rent,  where  there  is  an  estate  for 
life  in  possession  i  although  the  words  are  in  reversion^  and  not  of 
the  reversion,  yet  it  is  good ;  for  debt  lies  against  the  grantee  of  the 
reversion  for  the  rent  well  enough^  and  so  no  mischief  to  those  in 
reversioiL  It  was  not  doubted  that  he  might  have  made  a  lease  to 
begin  after  the  death  of  the  tenant  for  life ;  so  that  he  did  less  than 
he  might  have  done. 

36.  In  a  case  where  the  power  required  the  leases  to  be  in  pos- 
session and  not  in  reversion,  a  lease  was  granted,  and  then,  before 
the  determination  of  it,  another ;  and  Holt,  C.  J.,  at  nisi  prius,  is 
reported  to  have  held,  that  by  the  first  lease,  the  power  was  sus- 
pended for  the  time  of  the  lease,  but  that  being  expired,  h6  inclined 
that  the  second  lease  was  good  (r).  It  was  not  necessary  to  decide 
the  point,  and  this  opinion  cannot  be  supported. 

37.  In  the  case  of  Doe  r.  Lock  («),  the  power  was  to  lease  for 
ninety-nine  years,  determinable  on  one,  two,  or  three  lives  in  pos^ 
session,  reversion  or  remainder  of  such  part  or  parts  of  the  property 
as  then  was,  or  had  been  anciently  demised  for  one,  two,  or  three 
lives  in  possession  or  reversion^  so  as  there  were  no  more  than  three 
lives  in  being  at  one  time.  A  lease  was  granted  under  the  power 
for  ninety-nine  years,  determinable  upon  three  lives.  Another  lease 
was  granted  from  the  death  of  Ay  one  of  the  lives  in  the  last  lease,  or 
sooner  determination  of  the  estate  then  subsisting  and  determinable  on 
his  death,  for  the  remainder  of  the  term  granted  by  the  former  lease^ 
ff  two  other  lives,  or  either  of  them,  should  so  long  live(^),  and  there 
was  an  existing  life  in  each  lease.  Upon  an  ejectment  by  the 
remainder-man  against  the  lessee,  impeaching,  for  certain  reasons^ 
which  it  is  not  necessary  here  to  enter  into,  both  of  the  leases,  the 
Court  of  King's  Bench,  upon  a  case-reserved,  considered  that  it  was 
not  in  strictness  necessary  to  inquire  into  the  validity  of  the  first 
lease^  for  the  tenant  for  life  who  made  that  lease  was  enabled  to 

(o)  Bridg.  by  Ban.  102.  rectly  reported  in  I  Goulds.  173. 

(p)2'Ro,  Abr.  261,  pi.  9,  per  Coke  and  (r)  Sands   v.    Ledger,   2    Lord    Baym. 

Winch.  792. 

(q)  This  is  supplied  from  Godb.  195,  and  (s)  2  Adol.  &  Ell.  705. 

is  proved  by  the  context   The  case  is  iacor-  (t)  See  Ibid.  p.  709,  9d  columo. 
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grant  leases  in  possession  or  reversion.  The  second  lease  was  made 
to  commence  on  the  death  of  Ay  or  other  sooner  determination  or 
avoidance  of  such  estate  as  was  subsisting  and  determinable  on  his 
death ;  supposing,  therefore^  that  the  first  lease  should  appear  to  be 
invalid,  if  the  second  should  be  valid  it  would  defeat  the  plaintiff. 
The  case  did  not  state  whether  A,  or  who  else  was  the  existing  life 
under  the  first  lease  [but  of  course  it  was  J,  as  the  reveraonary 
lease  for  two  more  lives  proved].  If,  the  Court  said,  A  were  dead, 
the  second  lease  took  effect  on  his  death ;  if  he  were  still  alive,  then, 
inasmuch  as  the  lessors  of  the  plaintiff  disclaimed  both  of  the  leases, 
[that  is,  contended  that  they  were  both  invalid,]  if  the  first  was  not 
a  valid  one,  it  was  at  all  events  at  an  end ;  and  the  estate  .thereby 
granted  was  determined  by  the  death  of  the  tenant  for  life. 

38.  Where  a  lease  ought  to  be  granted  in  possession,  a  lease 
in  futuro  is  void  («) ;  and  if  it  be  made  to  commence  only  a  day 
after  the  date  of  the  deed  creating  it,  is  as  fatal  a  variance  firom  the 
power  as  if  made  to  take  effect  at  the  expiration  of  one  hundred 
years  from  the  time :  and  the  rule,  as  we  have  seen,  is  the  same  in 
equity  as  at  law  {x), 

39.  It  has  long  been  settied,  that  a  lease  to  hold  ^'  from  hence- 
forth," "  from  the  making,'^  "  from  the  time  of  the  delivery  of  the 
indentures,"  or  "  from  the  sealing  and  delivery  of  the  deewi,"  is  a 
lease  in  possession,  and  not  in  futuro  (y),  and  it  shall  begin  from  the 
delivery,  where  no  time  is  mentioned  {z) ;  and  "  from  the  date,"  has 
in  tiiese  cases  the  same  meaning  (a),  although,  certainly^  this  opinion 
has  not  always  prevuled  (£). 

40.  And,  nice  as  the  distinction  may  seem,  the  words  '^  from  the 
day  of  the  date,"  were,  by  a  series  of  decisions  prior  to  the  famous 
case  of  Pugh  and  the  Duke  of  Leeds,  holden  to  be  exclusive,  and  to 
render  the  demise  a  lease  in  futuro  ^  and  consequently  void.  Amongst 
these  decisions  several  modem  ones  may  be  ranked,  which  underwent 
great  consideration  (c) ;  and  even  two  cases  before  the  very  same 
Judges  who  decided  Pugh  and  the  Duke  of  Leeds  (cf).  , 

41.  In  that  case,  however,  after  a  full  review  of  all  the  authorities, 
which  Lord  Mansfield,  in  delivering  the  judgment  of  the  Court, 
declared  to  be  so  many  contradictions  backwards  and  forwards,  it 
was  decided,  that  ^'  from  the  day  of  the  date  "  was  the  same  thing  as 

(u)  Pollard  -v.  Greenvil,  1  Cha.  Ca.  10 ;  S4. 

1   Cha.  Rep.  1S5;  Doe  v.  Calvert,  2  Eas^  (h)  See  Clayton's  case,  5  Bep.  1 ;  Baeoo 

375,  ei  supra.  «.  Waller,  I  Ro.  837  ;  S  Ko.  Abr.  590,  pi.  4  ; 

(x)  Bowes  V.  E.  L.  Water  Works,  Jacob,  and  see  Co.  Litt.  46  b. 

874;  yide  iupra.  (c)  Denn   v.    Feamside,    1   Wfls.  176; 

(y)  daytoo's  case,  5  Rep.  1 ;  Higham  v.  Attorney-general  0.  Conntess  of  Portland, 

Cole,  2  Ro.  Abr.  520,  pi.  1.  Cowp.  723,  cited ;  and  see  Freeman  v.  West, 

(z)  Co.  Litt  46  b.  2  Wils.  165. 

(a)  Osbom   9.    Rider,    Cro.    Jac.  135 ;  (d)  Hotley  v.  Scot,  Lofil,  316;  Doe  v. 

Hatter  v.  Asbe,  3  Let.  43S;  1  X^ord  Raym.  Watson,  Cowp.  ISO. 
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"  from  the  date^"  and  consequently  ihat  a  leaae  to  hold  "  from  the 
day  of  the  date/'  was  a  valid  lease  under  a  power  to  lease  in  posses- 
sion only.  The  principal  ground  of  the  decision  was,  that,  '^  from ' 
might  mean  either  inclusive  or  exclusive :  that  the  parties  necessarily 
understood  and  used  it  in  that  sense  which  made  their  deed  effectual : 
that  courts  of  justice  are  to  construe  the  words  of  parties  so  as  to 
effectuate  their  deeds,  and  not  to  destroy  them,  more  especially 
where  the  words  themselves  abstractedly  may  admit  of  either  mean- 
ing («).  In  a  subsequent  case  before  Lord  Kenyon,  upon  the  word 
'^  from "  in  an  indictment^  in  which  the  case  of  Pugh  v.  Duke  of 
Leeds  was  cited,  he  said  that  it  was  not  applicable  to  the  case  before 
him ;  and  that  it  must  be  remembered,  that  though  he  believed  that 
case  was  rightly  decided,  the  contrary  determination  had  before  been 
made  by  all  the  Judges.  Mr.  Justice  Ashurst  observed,  that  the 
case  of  Pugh  v.  Duke  of  Leeds  was  properly  decided,  but  that  It 
turned  on  the  construction  of  a  contract  between  two  persons,  where 
their  intention  was  to  be  considered  (/). 

42.  Mr.  Powell,  in  an  elaborate  argument,  which  occupies*  up- 
wards of  100  pages,  has  shown  very  successfully  that  this  deciedon 
was  in  direct  opposition  to  the  decided  cases  (^);  but  however  we 
may  dread  the  precedent  which  this  case  sets  for  similar  innovations, 
yet,  as  the  mischief  to  be  apprehended  from  the  removal  of  land- 
marks must  in  this  instance  have  already  been  sustained,  it  cannot  be 
expected,  nor  is  it  to  be  hoped,  that  a  decision  which  has  so  much 
good  sense  for  its  basis  will  ever  be  over-ruled.  No  one,  however, 
would  be  so  rash  as  to  grant  a  lease  to  hold  ^'  from  the  day  of  the 
date  "  under  a  power  to  grant  leases  in  possession ;  on  the  contrary, 
conveyancers  ex  abundanti  cautela,  always  make  the  habendum 
*'  from  the  day  next  before  the  day  of  the  date  of  the  deed." 

43.  It  has  sometimes  happened  that  a  lease,  though  dated  back, 
and  on  the  face  of  it  appearing  to  commence  in  futuro^  was  not  in 
truth  executed  till  at  or  after  the  time  when  it  was  expressed  to 
commence,  and  in  such  case  the  lease  is  a  valid  execution  of  the 
power,  and  may  be  suj^rted  as  a  lease  in  possession :  for  a  deed 
takes  effect  from  its  execution,  and  not  from  the  date  of  it ;  and 
therefore  if  the  time  of  the  execution  can  be  proved,  the  lease  cannot 
be  defeated  (A) ;  and  extrinsic  evidence  is  admissible  to  show  when 
the  lease  was  actually  executed  (t). 

(e)  Pugh  V.  Duke  of  Leed^,  Cowp.  714.  9.  Lutley,  9  Adol.  &  £11.  804  ;  Wilkinson  9. 

(/)  Rex  0.   Inhabitants  of  Gamlingay,  Gaston,  9  Adol.  &  El.,  N.  S.,  187. 
8  Term  Rep.  618.    See  Ex  parte  Fallon,  5         (g)  Pow.  Pow.  488-640. 
Term  Rep.  288;  Dowling  v,  Foxall,  1  Ball         (A)  Campbell  r.  Leach,  Ambl.  740;  Doe 

&  Beatty,  198;  Welch  v.  Fisher,  8  Taunt,  v.  Day,  10  East,  427.     See  Hall ».  Caze- 

838,  2  Moo.  878 ;  Rex  v.  Knight,  7  Bam,  nove,  4  East,  477, 
&  Cross.  418, 1  Mann,  k  Ry.  217 ;  Ackland         (i)  Doe  v.  Robson,  16  East,  82. 
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44*  Under  a  power  of  leasiiig^  as  we  have  seen,  a  binding  cantrnct 
for  a  lease  may  be  entered  into  (A) ;  and  if  a  bond  fide  contract  be 
entered  into  to  grant  a  lease  at  a  future  day,  it  will  not  be  deemed  a 
lease  in  future  against  the  remainder-man  if  the  person  agreeing  to 
grant  it  live  beyond  the  time  limited  for  its  commencement)  although  he 
die  before  it  is  actually  granted,  for  every  contract  must  necessarily 
precede  the  execution  of  it(/). 

45.  The  foregoing  cases  arose  upon  leases  infuhiro.  In  regard  to 
leases  in  reversion^  it  has  been  decided,  that  where  the  lease  is  to 
take  effect  in  possession  it  will  be  good,  although  the  estate  is  in  the 
possession  of  tenants  from  year  to  year,  or  at  will,  provided  they  at 
the  time  the  lease  is  granted  receive  directions  to  pay  their  rent  io 
the  lessee.  This  was  decided  in  the  case  of  Ooodtitle  v.  Funucan  (m). 
The  lessees  at  will,  and  from  year  to  year,  in  that  casCj  had  attorned 
to  the  lessee  under  the  power ;  and,  at  the  trial  before  Eyre,  Baron^ 
at  Nisi  PriuSf  he  left  it  to  the  jury,  whether  the  attornment  of  the 
occupiers^  to  the  defendant,  in  consequence  of  the  direction  given 
them  at  the  time  of  making  the  indenture,  did  not  amount  to  a 
surrender  by  them ;  and  whether  they  were  not  to  be  conddered  as 
having  become  thereby  parties  to  the  lease,  and  as  having  put  the 
defendant  in  possession ;  and  the  jury  were  of  that  opinion,  and  found 
a  general  verdict  accordingly.  A  rule  for  a  new  trial  having  been 
granted,  it  was  insisted  against  the  lease,  that  the  lessor  could  not 
have  brought  an  ejectment,  against  the  lessees  in  possession  at  the 
time  of  the  demise,  and  therefore  had  no  immediate  possessory  right. 
But  to  this  three  answers  were  given :  The  first,  that  the  tenants 
agreed  to  this  lease,  and  surrendered  their  possession  before  the 
execution  of  it,  in  order  to  make  it  valid :  The  second,  that  if  the 
jury  had  not  found  the  defendant  to  have  been  in  possession,  this 
would  have  been  good  as  a  concurrent  lease  (n) :  The  third,  that  in 
respect  of  the  power  all  the  subsisting  leases  were  leases  at  will« 
There  was  no  outstanding  lease  as  against  the  remaindei^man ;  be 
would  not  have  been  bound  to  give  the  tenants  notice  to  quit,  but 
might  have  entered  upon  them  immediately.  And  upon  these  grounds 
the  Court  were  all  of  opinion  against  the  objection. 

46.  In  deciding  the  foregoing  case,  the  Court  did  not  state  upon 
which  of  the  three  grounds  their  judgment  was  founded ;  but  the 
first  appears  to  be  the  true  principle  to  which  it  must  be  referred. 
And  it  even  seems  that  an  actual  lease  under  the  power,  if  in  fact 
given  up  at  the  time  of  the  execution  of  the  new  lease,  might  be 
presumed  to  be  surrendered  in  support  of  the  new  lease,  and  at  least 

(k)  Vide  iupra,  ch.  11,  sect.  3  &  3«  supra. 

(0  Shanaon  o.  Breadfltreet,  Rep.  t.  Red.         (m)  Dongl.  565. 
5-2 ;  and  see  13  ft  13  Vict  c  36,  sect  4,         (n)  As  to  this  point,  vide  infra,  b.  5w 
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in  a  bon&Jide  case,  where  the  lessee  is  in  the  nature  of  a  purchaser, 
equity  would  relieve  against  the  want  of  a  surrender  (o). 

47.  And  of  course,  if  the  new  lease  be  made  to  the  person  in  posses- 
sion under  the  old  lease,  it  will,  without  any  actual  surrender,  operate 
as  a  surrender  in  law  of  the  old  lease,  and  so  no  objection  on  this  head 
will  lie  to  the  new  lease ;  and  it  will  have  this  operation,  although  the 
old  lease  is  concealed,  and  does  not  appear  on  the  face  of  the  new 
one  {p).  But  where  the  second  lease  does  not  pass  all  the  interest  which 
it  purports  to  grant,  as  if  it  be  void  because  the  best  rent  was  not 
reserved,  there  it  will  not  operate  as  a  surrender  of  the  prior  term ; 
nor  in  these  cases  is  it  material  that  the  first  lease  is  cancelled ;  Tor 
cancellation  at  this  day  will  not  amount  to  a  surrender  in  law  of  a 
lease  {q).  And  this  has  been  carried  much  further,  for  the  same  rule 
was  applied  to  a  case  where  the  last  lease  was  granted  in  considerar 
tion  of  the  surrendering  up  into  the  hands  of  the  lessor  by  the  lessee, 
at  or  before  the  delivery  of  this  lease,  of  the  former  lease,  which  sur^ 
render  toas  thereby  made  and  accepted  accordingly.  And  it  was  held  that 
the  surrender  was  inoperative  whether  the  second  lease  was  void  or 
only  voidable,  for  the  last  lease  did  not  pass  the  interest  contracted  for, 
and  therefore  the  express  surrender  was  treated  as  conditional  (r)  (I). 

48.  Where  a  tenancy  from  year  to  year  has  expired,  a  lease  in 
possession  may  be  duly  granted  («),  although  the  old  tenant  has  a 
right  to  depasture  the  meadow,  &c.  till  a  future  day  (fy. 

49.  In  the  case  of  Doe  v.  Lady  Cavan  (»)  a  lease  was  in  existence 
under  a  power  of  leasing,  and  a  further  term  wa^  granted  under  the 
same  power  to  the  person  in  whom  the  first  lease  was  vested,  and  the 
terms  did  not  exceed  together  the  number  of  years  for  which  leases 
were  authorized  to  be  granted.  It  was  confidently  hoped  that  the 
second  lease  would  be  considered  merely  as  a  continuation  of  the 


(o)  Campbell  v.  Leach,  Ambl.  740. 

{p)  See  Wilson  v,  Sewell,  1  Blackst.  617. 

{q)  Roe  V.  Arahbtohop  of  York,  6  East, 
86,  and  tbe  cases  theire  dted ;  to  which  add 
Wilson  V.  Sewell,  uki  tup,;  Lowther  v. 
Troy,  Irish  T.  Rep.  108. 

(r)  Doe  V.  Conrtenay,  II  Adol.  &  EIL  N. 
&  702;  Doe  «.  Pbole,  id.  713,  oyenraling 
Doe  V.  Torwood,  3  Adol.  &  BU.  N.  S.  627 ; 


see  11  Adol.  &  £U.  N.  8.  723. 

(tf)  See  Doe  v.  Calvert,  2  East,  376. 

(0  See  Doe  v,  Snowden,  2  Bkekst. 
1224. 

(u)  6  Term  Rep.  567,  affirmed  in  Dom. 
Proc  1705.  See  printed  case,  and  6  Bro. 
P.  C.  by  Toml.  I7&.  See  Doe  v.  Har?ey» 
1  B8ni«&  Cress.  426,  2  DowL  &  Ry.  680; 
Shaw  V.  Summers,  3  Moore,  106. 


1 


\ 


(I)  The  point  whether  the  express  surrender  was  operative,  although  the  new  lease 
was  void,  was  fahrly  argued  in  Doe  «.  Torwood:  a  few  words  only  fell  firom  some  of 
the  Judges  in  the  course  of  the  argument  But  Lord  Denman,  C;  J.,  in  delivering  the  judg- 
ment of  the  Court,  after  time  taken  to  deliberste,  said  the  dafeadant  hM^  amd  HUk 
holds  under  a  lease  which  ia  admitted  to  be  void.  That  was  the  only  observation  on 
this  important  point,  but  there  does  not  on  the  iace  of  the  report  appear  to  be  any 
warrant  for  the  statement ;  no  doubt  the  Chief  Justice  referred  to  the  second  lease,  which 
was  admitted  to  be  invalid,  but  the  defendant  claimed  to  hold  under  the  first  lease, 
which  was  valid,  and  which  it  was  insisted  was  not  suDendered* 
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first.  The  case,  however,  was  disposed  of  without  argument,  as  it 
appeared  that  the  rent  reserved  was  not  the  rent  required  by  the 
power ;  but  the  Judges  appear  to  have  considered  the  first  objection 
also  as  fataL 

50.  It  is  no  argument  in  favour  of  a  lease  injitiuro,  or  in  reversiooi 
under  a  power  to  lease  only  in  possession,  that  the  donor  of  the  power 
himself  leased  the  estate  in  that  way ;  or  that  lands  are  always  so 
leased  according  to  the  custom  of  the  country  (x).  And  although 
part  of  the  lands  are  leased  in  possesion,  yet  if  liie  lease  is  entire  it 
is  wholly  void  (y). 

51.  In  no  power  of  leaong  in  private  settlements  was  there  ever 
any  restriction  of  renewals.  Many  advantages  may  result  to  the 
estate  itself  from  the  power  of  renewal,  and  the  right  to  renew  will 
not  be  restrained  without  an  express  intention  appears  (r). 

52.  Therefore,  where  (a)  a  power  to  the  Master  of  the  Bolls  to 
grant  building  leases  for  forty  years,  provided  that  after  the  premises 
had  been  once  letten,  the  Master  should  not  grant  or  make  any  new 
or  concurrent  lease  (which  were  held  to  be  synonymous)  tintil  within 
seven  years  of  the  expiration  of  the  lease  then  in  beinff,  nor  for  any 
longer  term  than  twenty-one  years,  it  was  held  clearly  that  a  new 
or  concurrent  lease  might  be  granted  at  any  time  during  the  con- 
tinuance of  a  former  lease,  provided  the  new  lease  operated  as  a 
surrender  of  the  old  one.  The  argument  against  the  new  lease  was, 
that  the  power  being  once  executed,  it  determined  pro  hdc  vice,  till 
the  period  came  round  again  to  make  it  again  exercisable,  like  the 
case  of  a  power  to  jointure,  and  the  new  lease  was  contrary  to  the 
words  of  the  power,  for  the  first  lease  was  in  being  when  the  second 
was  made,  and  not  within  seven  years  of  expiring. 

53.  Although  the  lessor  in  a  lease  under  a  power  covenant  with 
the  lessee  that  he  will  renew  the  lease,  yet  that  will  not  affect  the 
validity  of  the  lease,  for  it  will  bind  the  lessor  only,  and  if  a  new 
lease  should  be  granted,  and  that  should  not  comply  with  the 
terms  of  the  power,  it  would  be  void.  The  power  in  the  case 
in  which  this  was  decided  required  the  best  rent  (&).  It  was  said 
that  the  covenant  had  a  tendency  to  induce  the  lessor  to  run  the 
question  on  the  quantum  of  rent  very  closely,  for  if  he  renewed  at 
the  end  of  twenty  years  from  the  first  granting  of  the  lease,  the 
remainder-man  might  have  a  lease  fixed  on  him  for  twenty-one  years 
from  that  time,  reserving  less  than  the  best  rent  which  could  then 
have  been  obtained ;  but  the  Court  said  the  answer  was,  that  if  the 
fact  was  so,  the  lease  would  be  void  (c). 


(x)  Boo  V.  Calvert,  8  East,  376. 

(y)  Ibid. 

(z)  Per  Lord  MansSeld. 

(a)  Wilson  v.  ScweU,  I  Blackst.  617. 


(b)  Doe  V.  Bettison,  12  East,  905. 

(c)  See  Butler  r.  Powis,  2  Coll.  166;  where 
the  contract  bound  the  reveraioo  in  fee. 
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54.  But  if  the  covenant  show  an  intention  to  act  in  fraud  of  the 
power^  equity  will  not  support  it  (d).  But  fraud  from  such  a  con- 
tract should  not  be  lightly  inferred^  as  the  renewed  lease  must  to  be 
valid  follow  the  terms  of  the  power. 

55.  In  Taylor  v.  Stibbert(«)^  under  a  settlement  a  father  was 
tenant  for  life^  with  remainder  over  in  strict  settlement,  with  the 
ultimate  remainder  to  himself  in  fee,  with  a  power  to  lease  for  a 
certain  number  of  lives  or  years  at  certain  rents,  and  there  was  a 
power  to  the  father  and  son  to  appoint  new  uses  for  the  purpose  of 
sale.  The  father  granted  leases  under  the  power,  with  covenants 
for  renewal  on  the  dropping  of  any  life  in  the  present  or  any  renewed 
lease.  The  father  and  son  then  sold  the  estate,  and  Lord  Kosslyn 
determined  that  the  purchaser  was  bound  to  renew  the  leases  to  tlie 
lessees.  The  existing  leases  were  excepted  in  the  covenant  against 
incumbrances.  Lord  Bosslyn  held,  that  the  purchaser  was  bound 
to  grant  the  renewals.  As  for  the  lessor,  it  was  not  competent  for 
him  to  say  that  he  had  not  a  sufiBcient  estate  to  support  the  estate 
he  contracted  to  make.     He  was  bound  to  procure  to  the  extent  of 

*  his  means :  the  purchaser  was  bound  to  the  same  extent  It  was 
admitted,  that  during  the  life  of  the  lessor,  the  purchaser  could  not 
decline  the  performance,  at  least  to  a  certain  extent,  of  the  engage- 
ment enterisd  into  by  the  lessor.  But  the  lessor  would  have  been 
compelled  to  execute  a  new  lease  specifying  the  former  covenants  in 
totidem  verbisy  and  not  merely  to  add  a  life.  The  great  argument  was, 
that  as  the  leases  would  have  been  void  as  against  the  son  and  issue 
in  tail,  they  could  not  extend  further  than  such  an  interest  as  the 
father,  the  tenant  for  life,  could  give  under  the  terms  of  the  power. 
He  admitted  the  right  of  the  son  and  the  trustees  to  impeach  the 
leases,  but  the  leases  were  not  void ;  they  were  good  for  the  life  of 
the  father ;  and  if  the  intermediate  estate  should  fail  in  his  life,  and 
an  estate  should  be  taken  after  his  death  under  his  reversion  in  fee, 
they  would  be  good  to  all  purposes.  The  issue  in  tail  might  avoid 
them,  but  that  consideration  could  not  affect  the  interest  of  an  estate 
taken  totally  out  of  the  settlement.  When  the  parties  to  the  settle- 
ment chose  to  execute  the  power  reserved  to  the  father  and  son,  to 
appoint  new  uses  of  the  fee,  the  settlement,  with  regard  to  the 
estate,  was  a  nullity,  it  was  gone,  and  the  purchaser  under  that 
power  could  not  claim  anything  under  the  settlement.  He  stated 
that  this  would  not  interfere  with  any  equity  of  the  persons  claiming 
under  the  settlement  to  impeach  the  sale  if  the  proper  price  had  not 
been  paid  for  the  estate ;  and  he  observed  that  the  effect  of  the 
exception  of  the  subsisting  leases  in  the  covenant  against  incum- 

(<f)  Harnett  v.  Teilding,  2  Scho.  &  Lef.      chell,  2  Ir.  £q.  Rep.  1 ;  2  Dm.  k,  War.  304; 
559 ;  vide  ntpra^  p.  122.  Clark  v.  Smith,  9  Cla.  &  Fio.  140. 

(e)  2  Vo8.  jun.  437.    See  Steele  v.  Mit- 
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brances,  was  to  protect  the  person  oonveying  from  the  consequences 
of  any  act  to  tenants  havmg  subsisting  leases,  which  though  they 
might  be  Hable  to  legal  objections^  yet  would  give  a  title  to  the 
lessee  to  recover  upon  the  covenant  for  quiet  enjoyment  against  the 
person  from  whom  he  derived. 

66.  The  reasoning  in  this  judgment  is  not  satisfactory*  It  is  con- 
odered  that  the  purchaser  is  bounds  because  the  estate  by  the 
execution  of  the  power  is  taken  out  of  the  settlement ;  but  that  was 
a  reason  why  he  should  not  be  bound,  for  as  the  fee  was  bought, 
and  was  appointed  to  the  purchaser,  the  estates  created  by  the  set- 
tlement, including  the  life-estate,  were  over-reached,  and  ccmse- 
quently  no  act  by  the  tenant  for  life,  attempting  contrary  to  the 
pow^  to  charge  the  inhetitance,  could  bind  the  purchaser  when  his 
estate  for  life  was  defeated.  But  the  lease,  if  valid,  bound  the 
estate,  and  the  covenant  to  renew  boimd  the  tenant  fo»  life ;  and  as 
the  purchaser  bought  with  notice,  he  ought  to  have  been  bound  to 
renew  to  the  extent  which  the  tenant  for  life,  if  no  sale  had  been 
made,  coidd  lawftdly  have  renewed  by  force  of  his  power.  The 
true  ground  upon  which  the  decree  is  to  be  supported  is,  that  as  the 
tenant  for  life  was  personally  bound  by  his  covenant,  and  the  par- 
diaser  bought  with  notice,  and  indeed  subject  to  the  leases,  and  took 
a  sufficient  estate  to  enable  him  to  answer  the  obligations  of  the 
covenant,  he  was  bound  to  do  so  in  order  to  prevent  the  lessee  from 
having  recourse  to  the  tenant  for  life  to  enforce  damages  against  him 
for  breach  of  the  covenant  (/).  The  equity,  therefore,  was  enforced 
against  the  purchaser  in  favour  of  the  tenant  for  life.  His  right  to 
this  relief  might  have  been  affected  by  his  statement  to  the  pur- 
chaser, that  as  he  was  tenant  for  life,  and  his  son  had  not  concuired, 
the  covenant  was  of  no  effect;  upon  which  the  conveyance  was 
executed.  Lord  Bedesdale  has  observed,  that  he  thought  the  pur- 
chaser had  a  right  to  say,  that  having  purchased  from  the  son  as 
well  as  the  father,  and  the  covenant  not  being  binding  on  the  son's 
estate,  he  should  not  be  bound  further  than  as  he  purchased  an 
estate  which  was  bound,  and  that,  therefore,  notice  or  no  notice  was 
of  no  consequence  to  him  (p). 

57.  The  decision  in  Taylor  v.  Stibbert  has  been  referred  to  another 
ground.  It  was  said,  that  in  order  to  understand  that  case  it  was 
necessary  to  observe,  that  it  appears  by  the  judffment  that  the  legal 
estate  in  fee  was  in  the  trustees  of  the  settlement,  and  therefore  the 
trustees  held  for  all  those  persons  who  had  equitable  interests  in  the 
estate ;  and  when  the  tenant  for  life  with  power  of  leasing  con- 
tracted with  Taylor  to  execute  his  power  for  valuable  consideration, 

(/)  See  Gray  v.  Knox,  5  Ir.  Eq.  Rep.     Pnrch.  627  :  the  word  '  not,'  before  'conn- 
465 ;  Stoughton  v.  Crosbio,  ib.  451.  tenance,'  is  omitted  in  Uoy.  ft  Goo.  t.  Sogd. 

ig)  See  2  Scho.  &  Ut  599,  and  Sagd*     216. 
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Taylor  had  an  equitable  interest  which  wad  dietinct  from  the  legal 
interest^  and  the  trustees  then  held  in  trust  for  him  as  well  as  for  the 
other  parties  interested  under  the  settlement.  Where  land  is  limited 
to  the  several  uses  to  bar  dower  the  equitable  estate  is  merged  in 
the  legal,  but  where  the  legal  estate  is  vested  in  a  trustee  it  is  disr 
tinct  from  the  equitable  estate.  In  Taylor  v.  Stibbert,  Lord  Bosslyn 
decided  on  the  ground  that  the  purchaser  had  notice  that  the  legal 
estate  was  outstanding  in  the  trustees  of  the  settlement,  and  that 
Taylor  had  an  equitable-  interest  for  which  they  were  trustees.  As, 
it  was  added,  it  is  impossible  that  a  settled  estate  can  be  enjoyed 
except  by  means  of  the  exercise  of  a  power  to  lease,  the  Courts 
never  allow  leases  granted  by  the  tenant  for  Ufe  under  his  power  to 
be  defeated  by  the  exercise  of  a  power  in  the  trustees  to  appoint 
new  uses  with  the  concurrence  of  the  tenant  for  life  (A). 

58.  The  settlement  in  Taylor  v.  Stibbert  appears  to  have  been  by 
way  of  use  carrying  the  legal  estate  to  the  tenant  for  life  and  those 
in  remainder,  and  not  to  have  vested  the  fee  in  the  trustees.  The 
passages  in  the  judgment  do  not  appear  to  show  that  the  fee  was 
limited  by  the  settlement  to  the  trustees.  The  power  of  appointing 
new  uses  for  the  piuposes  of  a  sale  was  in  the  father  and  son,  and 
they  and  the  trustees  sold.  The  passages  in  the  judgment  are  these. 
**  The  true  consequence  as  to  the  settlement  is  this :  When  the 
parties  to  the  settlement  chose  to  execute  the  power  reserved  to  the 
father  and  son  to  appoint  new  uses  of  the  fee,  the  settlement  with 
regard  to  the  estate  was  a  nullity — it  was  gone — ^and  the  purchaser 
under  that  power  cannot  claim  anything  under  the  settlement.  The 
purchaser  takes  the  legal  fee  from  the  trustees  and  by  the  appoint- 
ment from  the  father  and  son.  It  moves  from  them."  This  may 
not  be  very  accurate,  but  it  is  intelligible.  Perhaps  the  power 
authorized  the  appointment  of  the  fee  to  the  trustees  to  enable  them 
to  convey  to  the  purchaser. 

59.  But  even  if  the  legal  fee  was  by  the  settlement  vested  in  the 
trustees,  that  would  not,  it  is  submitted,  vary  the  case,  for  the  tenant 
for  life  could  not  by  his  covenant  to  grant  a  lease  bind  the  equitable 
estate  beyond  the  limits  of  his  power.  Whether  he  had  a  legal  or 
an  equitable  power,  the  exercise  of  it  would  be  binding  an  the  estate 
to  the  same  extent,  although  one  would  be  a  legal,  and  the  other  an 
equitable  lease.  In  Taylor  v.  Stibbert  the  purchaser  had  direct 
notice,  and  the  only  question  was  whether  so  much  of  the  fee  as  did 
not  belcmg  to  the  tenant  for  life  should  be  bound  in  the  hands  of  the 
purchaser,  by  a  covenant  by  the  tenant  for  life  not  authorized  by  the 
power,  and  which  would  not  have  bound  the  remainder-man  if  the 
estate  had  not  been  sold. 

{h)  Per  Sir  L.  Shadwell,  ViceKdiancellor,  S  Sim.  157, 158. 
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60.  As  between  the  parties  of  course  new  settlements  for  valuable 
consideration  subject  to  the  existing  leases  will  bind  the  party  who 
might  have  avoided  the  leases  as  informal  executions  of  powers,  and 
in  that  way  relieve  the  party  who  granted  them  from  covenants  for 
quiet  enjoyment  (t). 

(i)  Harqnis  of  Dones«I «.  Greg*  13  Ir.  £q.  Rep.  18. 


SECTION   V. 
OP   CONCURKENT   LEASES. 


1.  OfBishopt^  concurrent  leases^ 

3.  Read  and  Nashe^s  case. 

4.  Fox  y.  CoUyer, 

6.  Whether  the  doctrine  appHee  to  loaeee 

uruier  powers. 
9.  Doe  T.  Calvert^  with  ohoervatione. 


10.  Roe  y.  Prideaux,  with  obeervations. 

14.  Bridgeman'i  distinction, 

15.  \ew  lease  operating  as  a  surrender  in 

law  i^the  old  one,  valid, 

16.  New  or  concurrent  leases^  where  ^yno- 

nymous. 


1.  Upon  the  statute  1  Eliz.  0.19^  which  restrained  bishops  from 
making  leases  for  more  than  twenty-one  years,  it  was  long  dnce 
solemnly  decided,  that  a  concurrent  lease  made  to  take  effect  in 
possession  was  good  (a).  In  the  case  of  Beade  v.  Nashe,  in  the 
31st  of  Eliz.  (&),  where  an  estate  was  devised  in  strict  settiement,  the 
testator's  son  being  the  first  tenant  for  life,  with  a  proviso,  that  if  his 
son  should  go  about  or  make  any  alienations  or  discontinuance,  &c. 
whereby  the  premises  could  not  remain  as  appointed  by  the  will^ 
otherwise  than  for  jointures,  for  life  only,  or  leases  for  twenty-one 
years,  whereupon  the  old  rent  should  be  reserved,  then  that  he 
should  forfeit  his  estate :  the  son  leased  for  twenty-one  years,  and 
then  a  year  before  the  expiration  of  the  lease  he  made  a  new  lease 
for  twenty-one  years  to  another  person,  to  begin  in  presenti.  And  it 
was  argued  that  although  he  could  not  make  leases  in  reversion,  yet 
such  a  lease  as  this  he  might  make  well  enough,  for  this  lease  was  to 
begin  presently,  and  so  no  charge  to  him  in  reversion,  and  the  in* 
heritance  was  not  chained  in  the  whole  with  more  than  twenty-one 
years.  And  Serjeant  Newdigate,  in  arguing  the  case  of  Edwards  v. 
Slater,  in  the  17th  of  Charles  the  2d,,  vouched  a  case  of  Berry  and 
Biche  in  the  Common  Fleas,  where  it  was  adjudged  that  if  a  man 
has  a  power  to  make  a  lease  for  years,  where  there  is  another  lease 
in  being,  there,  if  he  make  a  lease  to  conmience  in  presenti  the  power 

(a)  Fox  V.  Collyer,  And.  65,  pi.  140 ;  Mo.     c.  100, 14  &  15  Vict  c.  108,  21  &  22  Vict. 
107,  pi.  251 ;  Bridg.  by  Ban.  596;  Evaos      c.  57. 
V.  Ascoith,  lb.  610;  see  now  5  &  6  Vict-         (b)  1  Leo.  147. 
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is  well  executed^  and  the  second  lease  shall  continue  so  long  as  it 
maj,  taking  effect  in  possession  after  the  determination  of  the  first 
lease  (c). 

2.  In  Berry  v.  White  (rf),  the  case  above  referred  to,  Bridgman, 
C.  J.y  was  of  opinion  that  where  the  power  was  a  general  one,  like 
that  in  Lady  Sussex  v.  Wroth  (^),  and  there  was  a  lease  in  being  at 
the  time  of  the  settlement,  the  donee  of  the  power  might  grant  a  pre- 
sent lease  of  the  reversion,  but  that  such  a  lease  must  be  made  to 
begin  presently ^  as  in  the  case  of  a  concurrent  lease  of  a  bishop ;  and 
he  observed  that  this,  as  Justice  Jones  said  in  the  argument  of  Evans 
v.  Ayscough,  was  put  by  Popham  to  be  agreed  in  the  Marquis  of 
Northampton's  case ;  it  is  implied  in  the  report  in  Cro.  of  Shecomb  v. 
Hawkins. 

3.  One  of  the  arguments  we  have  seen  in  favour  of  the  lease  in 
Goodtitle  V.  Funucan  was,  that  it  was  good  as  a  concurrent  lease, 
and  for  this  the  case  of  Read  and  Nashe  was  cited.  Lord  Mansfield  in 
giving  judgment  said,  that  Read  and  Nashe  was  cited,  where  under 
a  proviso  to  grant  leases  only^br  twenty-one  years^  a  lease  had  been 
granted  in  4  Ph.  &  Mar.  for  twenty-one  years,  and  afterwards,  18  Eliz., 
a  year  before  the  expiration  of  that  lease,  another  was  granted  of 
the  same  premises  for  twenty-one  years  to  begin  presently y  and  it 
was  held  that  the  second  lease  was  good ;  the  reason  given  was  a 
strong  one,  viz.  that  the  inheritance  was  not  charged  in  the  whole 
with  more  than  twenty-one  years.  No  authority,  he  said,  was  cited 
against  tliis  case,  nor  any  answer  given  to  the  reasoning  in  it.  The 
words  of  the  13th  Eliz.  c.  10,  he  added,  as  strongly  required  leases 
to  be  in  possession,  and  not  in  reversion,  as  those  in  this  or  any 
of  the  common  powers  to  tenants  for  life ;  yet  in  the  case  of  Fox 
V.  CoUyer  all  the  Judges  held  that  an  immediate  lease  for  twenty- 
one  years  of  premises  on  which  there  was  a  subsisting  lease  for  four 
years  was  good.  The  18th  of  Eliz.  ell,  restrained  the  right  to 
make  such  concurrent  leases  to  cases  where  the  old  lease  had  not 
more  than  three  years  to  run.  In  a  recent  case,  decided  by  Grose , 
Lawrence,  and  Le  Blanc,  J.,  an  obiter  opinion  was  delivered, 
that  according  to  the  case  of  Goodtitle  and  Funucan,  a  concurrent 
lease  might  be  granted  under  a  power  to  lease  in  possession ;  and  the 
like  opinion  was  delivered  in  the  later  case  of  Roe  v.  Prideaux,  when 
Lord  EllenBorough  was  C.  J. ;  but  his  opinion  was  not  delivered 
on  two  leases  under  the  power,  but  in  a  case  where  the  first  tenancy 
was  not  created  by  force  of  the  power. 

4.  Thus  stand  the  authorities  in  favour  of  concurrent  leases.  As 
the  doctrine  owes  its  foundation  to  the  case  of  Fox  and  CoUyer,  it 
may  be  proper  to  open  the  other  side  of  the  question,  with  some 

(c)  Hard.  412.  (rf)  Bridg.  !>y  Ban.  94.  (e)  Supra,  p.  749.  ' 
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observfttionB  on  that  case.  At  the  common  Iblw  the  bishop  oouUL 
not  make  any  lease  without  the  confiimation  of  his  dean  and  chapter  i 
the  Stat,  of  32  Hen.  8^  c.  28^  encAled  bishops^  of  their  own  autbority, 
to  make  leases  for  twenty^ne  years,  under  certain  restrictions ;  but 
this  did  not  prevent  them  from  granting  the  possessions  of  their  Sees 
for  any  term^  with  proper  confiimation*  Elizabeth^  upon  her  acces- 
sion to  the  throne,  after  the  sanguinary  reign  of  Mary,  found  the 
principalities  of  the  church  filled  by  Roman  Catholics.  These  she 
resolved  to  remove,  and  justly  apprehending  that  they  would  charge 
the  bishoprics  in  their  own  favour,  caused  the  stat.  of  1  EUz.  c  19,  to 
be  passed ;  whereby  is  was  enacted,  that  any  estate  made  by  bishops 
of  hereditaments,  parcel  of  their  bishoprics,  **  other  than  for  the  teim 
of  twenty-one  years,  or  tliree  lives,  from  such  time  as  it  should  bc^i^ 
and  whereupon  the  old  rent  should  be  reserved,  ftc."  should  be  void. 
In  Fox  and  CoUyer,  the  second  lease  was  duly  confinned  by  the 
dean  and  chapter,  for  it  was  not  authorized  by  the  32  Hen.  8.  And 
the  only  question  was,  whether  it  was  rendered  void  by  the  statute 
of  Eliz.,  and  it  was  detennined  that  it  was  not,  because  it  was  not 
either  within  ihe  letter  or  the  intent  of  the  statute ;  not  within  the 
letter,  as  was  dear  by  the  words ;  nor  the  intent,  because  it  was  not 
prejudicial  to  the  successor,  inasmuch  as  he  would  have  two  r^its; 
that  is,  one  by  estoppel,  and  the  other  in  interest,  where  he  had  but 
one  before,  and  the  intent  of  the  statute  was  satisfied  if  there  was  no 
longer  estate  against  the  successor  than  twenty-one  years  or  three 
lives* 

5*  This  case,  however,  was  decided  against  the  opinion  of  C*  J. 
Dyer,  and  Mead,  J.,  and  also  of  Plowden,  and  has  not  been  received 
as  a  satisfactory  decision,  although  under  the  authority  of  it  bishops 
have  constantly  granted  concurrent  leases,  with  the  proper  confirm- 
ation, and  it  is  too  late  now  to  question  their  validity*  Mr.  Justice 
Hutton,  in  the  1st  of  Chas.  1,  treated  the  case  as  ill  decided ;  he  said 
it  was  a  resolution  according  to  the  very  words,  but  without  ques- 
tion, against  the  very  intent  of  the  maker  (/).  And  Holbom,  in 
his  argument  in  Evans  and  Ayscough  in  the  22d  of  Jac.  1(9),  well 
observed,  that  the  18ih  Eliz.  c  11,  was  a  parliamentary  judgment 
against  the  decision.  And  in  the  same  case  (A),  Mr*  Justice  Dod- 
dridge observed,  that  a  concurrent  lease  was  very  mischievous,  and 
that  the  case  of  Fox  and  Colly er  was  only  carried  by  one  or  two 
voices  of  the  Judges  (I).  But  Whitlock,  J.,  thought  that  not  a 
reason  to  dispute  it ;  and  Jones,  J.,  agreed  with  him ;  and  Whitlock 
seemed  to  think  that  the  same  decision  ought  to  be  made  if  the  p<»nt 

(/)  Bishop  of  Chester  «.  Freeman,  Ley,  (g)  Latch.  S33 ;  Palm.  457. 
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Were  res  nova ;  and  in  the  case  of  Threadneedle  and  Lineham^^), 
EUis^  Justice,  thought  the  opinion  of  Mr.  Justice  Button  was  not  to 
be  put  in  baUnce  with  the  resolution  of  the  Judges  in  Fox  and 
Collyer.  Wyndham,  J.,  however,  seemed  to  think  that  the  statute 
intended  leases  in  interest  only;  and  C.J.  Yaughan  said  that  the 
Judges  had  made  a  great  strain  upon  the  statute  in  Fox  and  Collyer, 
and  he  treated  a  concurrent  lease  as  not  within  the  letter  or  the 
intent  of  the  statute,  because  the  statute  intended,  when  a  lease  was 
once  made,  that  on  the  expiration  of  it  the*  advantage  should  be  to 
that  bishop  in  whose  time  it  expired,  and  by  this  mean  there  will^ 
he  added,  be  always  a  concurrent  lease  in  being,  and  the  successor 
can  never  make  an  entire  lease ;  and  though  in  pleading  men  be 
estopped  to  say  the  party  that  made  the  latter  lease  had  no  power, 
yet  this  being  foimd  by  verdict,  the  Judges  might  judge  according 
to  truth;  also  the  executors  of  the  lessee  are  not  bound  by  this 
estoppel,  while  the  other  lease,  first  made,  lasts,  and  if  so,  this  lease 
is  not  for  the  successor's  advantage,  and  so  only  good  to  some  pur- 
poses, viz.  pleading ;  and  in  Sheppard's  Touchstone  it  is  said,  but  no 
case  is  referred  to,  that  in  the  case  of  a  power  to  make  leases  for 
twenty-one  years,  if  the  party  make  more  leasee  for  twenty-one 
years,  at  more  times  than  one,  they  are  all  void  but  the  first;  .because 
it  is  against  the  intention  of  the  parties,  though  it  be  not  against  the 
words  (A).  And  the  2  Jac.  c  3,  recites  that  by  the  laws  and  statutes 
of  this  realm,  no  bishop  can  make  any  estate  whatsoever  other  than 
for  term  of  twenty-one  years  ok  three  lives,  with  such  reservation  of 
rent,  and  in  such  manner  and  form,  as  by  the  laws  and  statutes  are 
provided.  It  says,  for  the  term  of  twenty-one  years,  not  for  the 
terms,  or  two  terms  of  twenty-one  years  (/). 

6.  By  this  time  it  will  be  admitted  that  Fox  and  Collyer  is  not  a 
case  to  rule  others  by  analogy  merely ;  and  if  any  doubt  arises  on 
the  doctrine  in  that  case,  as  applied  to  the  statute  of  Elizabeth,  how 
much  more  forcibly  must  it  arise  when  applied  to  leases  under  pri- 
vate powers  ?  In  that  case,  until  the  statute,  the  bishop  pro  tempore 
might  have  aliened  the  land  absolutely,  with  the  proper  confirmation, 
and  still  the  concurrent  lease  is  not  valid  without  such  confirmation. 
This,  therefore,  is  a  case  in  which  the  Judges  may  have  been  tempted 
to  restrain  a  severe  disabling  statute ;  and  they  may  have  considered 
that  the  successor  was  only  bound  by  a  term  of  twenty-one  years  at 
most,  upon  which  he  was  entitled  to  the  old  rent,  whereas  before  the 
statute  he  might  have  succeeded  to  the  land  encumbered  with  a  lease 
for  two  thousand  years  at  a  pepper-corn  rent     But  how  widely  dif- 

(t)  3  Keb.  372.  he  contioaed  of  the  opinion  he  expresaed  in 

(A)  Shep.  Touch.  969.    If  this  book  was,  Evans  0.  Ayscoiighy  vide  supra. 

as    it  is  generally  supposed,   written   by  (/)  See  Bridg.  by  Ban.  140,  where  it  is 

Doddridge,  the  above  passage  shows   that  cited  as  to  reversionary  leases. 
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ferent  is  the  usual  power  of  leasing :  It  is  an  enabling  power  to  a  man 
who  could  not,  of  his  own  authority,  make  a  lease  binding  on  the 
estate  for  a  single  month ;  and  where  it  requires,  as  it  commonly 
does,  that  the  lease  should  take  effect  in  possession,  that  clearly 
means  net  merely  a  term  to  commence  in  presentiy  but  also  a  term  to 
commence  in  interest ;  the  object  of  such  a  power  is  rather  the  benefit 
of  the  estate  than  of  the  particular  tenant  for  life  in  possession; 
whereas  in  cases  not.  expressly  prohibited,  the  Legislature  intended 
to  leave  bishops  in  possesion  of  their  former  rights.     In  the  statute 
of  Elizabeth  the  lease  is  not  required  to  take  effect  in  possession; 
and  Whitlock,  who  we  have  seen  thought  Fox  and  CoUyer  well  de- 
cided, expressly  distinguished  it  from  a  particular  power  of  leasing. 
The  argument  of  Mr.  Justice  Yates,  in  Wilson  v.  Sewell  (m),  is  still 
t^  ^'^^^^T^      more  to  our  purpose ;  he  said  that  a  lease  in  being  is  only  that  in  ^mw- 
l^>/^'  C/**^    g^ggiQfi  n  fl  concurrent  lease  is  not  a  lease  in  esse.     It  operates  only  by 
/^^^  Jo  *^     estoppel.    It  passes  no  interest  during  the  former  lease.     The  18th 
/  Eliz.  meant  to  restrain  leases  in  reversion,  therefore  by  lease  ^^  in 

being  "  the  Legislature  meant' a  lease  in  possession. 

7.  The  frame  of  the  act  also  is  important,  as  it  distinguishes  the 
•               case  from  a  common  power  to  lease  for  any  term  not  exceeding  a 

certain  number  of  years  in  possession.  Jones,  J.,  observed,  in 
Evans  v.  A8cuith(7i),  that  in  Lord  Sussex's  case  a  difference  is  taken 
between  a  private  power  given  to  a  tenant  for  life  which  he  had  not 
at  the  common  law,  which  shall  be  strictly  construed,  but  there  it 
took  away  the  power  of  the  bishop,  wherefore  the  act  should  be  con- 
strued largely ;  and  in  Lyn  v.  Wyn  (o),  Bridgman,  C.  J.,  relied  upon 
the  same  distinction  (/>). 

8.  The  advantage  to  be  derived  from  the  two  rents,  which  was 
relied  on  in  Fox  and  Collyer's  case,  is  no  other  than  a  fruitful  field 
of  litigation.  If  tlie  second  lessee  should  enter  and  be  ousted,  as  of 
course  he  would  be,  the  rent  on  the  second  lease  would,  it  should 
seem,  be  suspended.  Or  it  may  be  thought  that,  as  at  this  day  leases 
must  be  made  by  deed,  the  second  lease  would  take  effect  by  estoppel 
as  a  lease  in  possession,  and  attornment  being  now  unnecessary, 
would  carry  with  it  the  right  to  the  rent  reserved  by  the  first  lease, 
and  then  the  remainder-man's  remedy  for  his  rent  would  be  more 
complicated  and  less  effectual  than  it  would  have  been  under  a  single 
lease  {q).  And  if  it  should  be  established  that  a  concurrent  lease  is 
valid,  it  will  of  necessity  follow,  that  any  indefinite  number  of  con- 
current leases  may  be  granted  of  the  same  land,  a  doctrine  fraught 
with  too  much  inconvenience  to  be  established  on  light  grounds.  It 
should  seem,  then,  let,  Tliat  whatever  may  be  the  authority  of  tlie 

(m)  Blacksf.  120.  (p)  Ibid.  138. 

(n)  Bridsr.  by  Ban.  Gil.  {q)  See  Bridg.  by  Ban.  136. 

(o)  Bridg.  by  Ban.  122. 
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case  of  Fox  and  Collyer)  it  cannot  be  considered  as  nding  private 
powers ;  and  2dly9  That  a  concurrent  lease  cannot  be  granted  within 
the  true  spirit  and  meaning  of  such  powers.  As  to  the  authorities 
in  favour  of  the  contrary  doctrine,  we  may  first  ease  the  point  of 
13erry  and  Riche  (I),  cited  by  Serjeant  Newdigate  (r) ;  for  the  case 
is  now  reported,  and  it  depended,  as  we  have  seen,  on  the  special 
power,  and  the  lease  was  not  a  concurrent  one,  but  in  reversion  to 
commence 'after  the  lease  in  being  at  the  time  the  power  was  created. 
Read  and  Nashe  was  not  decided  upon  this  point,  for  after  the  first 
lease  was  granted  a  fine  was  levied,  and  it  was  determined  that  it 
was  a  forfeiture  by  the  tenant  for  life,  and  therefore  the  second  lease 
was  void(«).  The  point,  therefore,  did  not  arise,  and  we  have 
merely  Coke's  argument  at  the  bar,  who  produced  no  other  autho- 
rity than  Fox  and  CoUyer.  Besides,  the  frame  of  the  restriction — 
which  gave  the  power  by  implication — ^altogether  differed  from  the 
usual  power  of  leasing.  Lord  Mansfield,  in  Goodtitle  v.  Funucan, 
appears  to  have  given  but  little  consideration  to  this  point,  probably 
because  it  was  not  necessary  to  the  decision  of  the  case.  He  referred 
to  the  13  Eliz.  c.  10,  whereas  the  question  in  Fox  v.  CoUyer  de- 
pended upon  the  1  Eliz.  c.  19,  and  the  18  Eliz.  c.  11,  to  which  he 
referred,  did  not  affect  the  1  Eliz.  c.  19,  and  it  id  altogether  erroneous 
to  say  that  the  act  upon  which  Fox  and  CoUyer  depended  as  strongly 
requires  leases  to  be  in  possession,  and  not  in  reversion,  as  those  in 
the  case  before  him,  or  any  of  the  conunon  powers  to  tenant  for  life. 
The  1  Eliz.  restrained  bishops  from  making  leases  other  than  for  the 
term  of  twenty-one  years,  or  three  Uves,  from  such  time  as  any  such 
grant  or  assurance  should  begin.  These  words y  therefore,  did  not  at 
all  restrain  leases  in  reversion,  although  by  construction  they  have 
been  held  to  do  so,  and  yet  to  authorize  concurrent  leases  {i).  But 
the  13  Eliz.,  to  which  Lord  Mansfield  referred,  did  not  restrain  leases 
in  reversion,  which  was  remedied  by  the  18  Eliz.  Kowupon  the  case 
before  him  the  words  admitted  of  no  doubt :  they  differed  toto  ccdo 
from  the  acts  referred  to.  The  tenants  for.  life  were  empowered, 
when  they  should  come  and  be  in  the  actual  possession  of  the  estate 
under  the  limitations,  to  demise  them  to  any  person  in  possession^  but 
not  by  way  of  reversion  or  future  interest  for  twenty-one  years,  &c., 
so  as  upon  any  such  lease  there  was  reserved,  to  be  incident  and  go 
along  with  the  immediate  reversion^  so  much  rent,  &c.  Now  here, 
1.  The  leases  are  to  be  in  possession  ;  2.  Leases  by  way  of  reversion 
or  future  interest  are  expressly  prohibited ;  3.  The  rent  is  to  go  along 

(r)  Vide  tupray  p.  750,  761.  be  erroneous. 

(«)  Bridg.  by  Ban.  610.    The  8titeme:it  (Jt)  See  Bridg.  by  Ban.  ISO. 

of  the  editor  at  the  top  of  p.  (K)7,  appears  to 


(I)  This  also  »  the  case  incorrectly  cited  iu  1  Keb.  Ull. 
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with  the  immediate  reversicm.  It  is  quite  clear  that  iiothing  is  war- 
ranted by  such  a  power^  but  a  lease  really  in  possession,  upon  which 
a  rent  actually  and  regularly  payable  is  reserved.  But,  as  we  have 
seen,  a  concurrent  lease  is  not  a  lease  in  esse.  When  the  lessor  hath 
made  a  lease,  he  hath  nothing  but  in  rerersion  during  that  time,  and 
hath  not  authority  to  contract  for  the  possession,  for  the  lessee  has 
the  land  and  the  possession,  and  therefore  during  the  continuance  of 
the  lease  his  contract  for  any  part  of  the  term  is  a  void  contract  in 
law  and  in  fact,  but  only  good  by  estoppel  between  the  parties  and 
those  that  come  under  the  estoppel  («)•  It  would  be  difficult  upon 
principle  to  maintain  such  a  lease  at  all  under  a  power.  In  the  case 
of  a  bishop's  concurrent  lease,  with  confirmation,  the  common-law 
rights  are  not  restrained.  Lord  Mansfied  cited  Bead  and  Nashe  as  a 
case  where  under  a  proviso  to  grant  leases  only  for  twentynme  years, 
the  two  leases  were  granted,  and  it  was  held  the  second  lease  was 
good*  But  the  provision,  as  we  have  seen,  was  in  peculiar  terms, 
and  according  to  what  was  then  known  the  case  had  not  been  de- 
cided, and  now  that  it  appears  that  it  was  decided,  it  turns  out  to 
liave  been  upon  a  question  which  rendered  it  impossible  to  decide 
the  point  in  discussion.  Lord  Mansfield  added,  that  no  authority 
was  cited  against  this  case,  nor  any  answer  given  to  the  reasoning 
in  it. 

9.  In  Doe  o.  Calvert  (or),  in  a  devise  in  strict  settlement  the  power 
was  to  the  tenants  for  life,  as  they  should  be  in  the  actual  possession 
of  the  estates  or  entitled  to  the  rents  thereof,  to  lease  to  any  person 
for  any  number  of  years  not  exceeding  twelve  years  in  possession, 
and  not  in  remainder,  reversion  or  expectancy,  .so  as  there  were 
reserved  upon  every  such  lease,  during  the  continuance  hereof,  Ae 
best  rent  that  could  be  obtained,  and  that  in  every  such  lease  tibere 
were  contained  a  clause  of  re-entry  for  non-payment  of  the.  rent.  A 
lease  was  granted  under  the  power  from  different  periods,  some  at  a 
day  to  come  (with  reference  to  the  custom  of  the  country)  for  twelve 
years,  and  the  lessee  was  in  possession  as  tenant  from  year  to  year, 
and  which  tenancy  would  determine  at  the  periods  the  lease  was  to 
begin.  Grose,  J.,  in  delivering  the  opinion  of  the  Court,  sidd  that 
the  lease  as  a  lease  in  reversion  was  void ;  but,  he  said,  at  all  events 
a  concurrent  lease  might  have  been  granted,  according  to  the  case  c^ 
Goodtitle  V.  Funucan,  for  twelve  years  immediately  commencing, 
habendum  from  a  time  past:  which  would  have  fallen  within  the 
terms  of  the  power,  which  was  to  demise  or  lease  for  any  term  of 
years  not  exceeding  twelve  years  in  possession  and  not  in  reversion, 
for  such  lease  would  have  been  in  possession  and  not  in  reversion, 
remainder  or  expectancy,  and  would  have  been  for  a  term  not  exceed- 

(u)  Plowd.  432;  Bridg.  by  Ban.  130, 131.  (a?)  2  East,  376. 
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iBg  twelve  years,  which  is  the  restriction  mentioned  in  the  power. 
Now  this  was  an  extrajudicial  opinion,  resting  for  its  authority  alto- 
gether on  Lord  Mansfield's  opinion,  the  discrepancies  in  which  were 
not  detected :  nor  were  the  di£S.culties  in  the  case  itself  grappled 
with,  for  although  some  of  tiie  words  are  less  strong  than  those  in 
Goodtide  tf •  Funucan,  yet  the  question  whetiier  the  lease  would  have 
been  such  a  lease  in  possession  as  the  power  contemplated  was  not 
discussed;  the^tenn  would  have  been  a  present  term,  but  the  lease 
\02Uld  not  l^ve  been  in  e^se,  and  the  land  was  idready  in  the  posses- . 
sion  of  a  tenant.  Considered  aa  a  concurrent  lease^  woidd  the  rent  ha^e 
been  payable  within  tiie'  meaning  of  the  power,  and  could  the  power 
of  re-entry  have  been  effectually  exercised?  The  case  put  appears 
not  to  have  been  well  considered;  for  as  tiie  intended  lessee  was 
already  in  possession,  a  lease  in  possession  for  twelve  years  might 
have  been  granted  without  having  recourse  to  the  doctrine  of  con- 
current leases :  such  a  lease  would  have  operated  as  a  surrender  of 
the  existing  tenancy,  and  would  have  .been  valid.  Indeed  the  very 
terms  of  the  power  seem  to  have  contemplated  such  leases. 

10.  In  a  later  case  (y),  in  which  tiie  Court  were  desirous  to  dis- 
tinguish between  the  effect  of  a  power  to  lease  for  life,  and  a  power 
to  lease  for  years  determinable  upon  lives,  the  power  was  held  to  be 
in  the  alternative  to  grant  either  a  chattel  lease  not  to  exceed  twenty- 
one  years,  or  a  freehold  lease  not  to  exceed  three  lives,  and  the 
Court  were  of  opinion  that  tiie  same  premises  could  not  at  any  one 
time  be  under  leases  for  both  years  and  lives.  If  this  were  so,  it  was 
said,  it  might  make  an  essentiiEd  differenoe  to  tiie  reversioner  or  re- 
maindei^^nan,  whether  tiie  pr^nises  were  let  for  tiiree  lives  or  for 
ninety-nine  years  determinable  upon  three  lives.  A  chattel  int^est 
might  be  granted  pending  a  prior  subusting  one,  provided  it  was 
within  the  limits  of  the  power,  and  provided  it  gave  no  beneficial 
interest  during  the  continuance  of  the  subsisting  lease ;  but  so  long 
as  there  was  a  freehold  lease  in  esse  a  second  freehold  lease  could  not 
be  granted.  The  right  of  granting  a  second  chattel  lease  was  settled 
in  Bead  r.  Nashe,  and  was  recognized  as  law  in  Goodtitle  v.  Funucan. 
If  a  lease  therefore  was  granted  for  lives,  no  further  hose  could  be 
granted  till  tiiat  lease  were  determined ;  whereas  if  there  were  a 
chattel  lease  for  ninety-nine  years,  determinable  upon  tiiree  lives, 
and  one  of  those  lives  were  to  drop,  a  second  chattel  lease  for  a  new 
life,  in  addition  to  the  other  two,  might  be  granted  during  the  con- 
tinuance of  the  first  Whenever  a  life  therefore  dropped,  there 
would  be  this  essential  difference  between  a  freehold  and  a  chattel 
lease,  that  upon  the  former  no  new  life  could  be  added,  unless  the 
termor  would  surrender  the  first  lease;  whereas  upon  the  latter  a  new 

(y)  Roe  V.  Prideanxi  10  Eut,  184. 
3C4 
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life  might  be  added  without  any  Buch  surrender.  In  the  one  case, 
therefore,  an  important  advantage  would  accrue  to  the  reversioner  or 
remainder-man  if  the  tenant  for  life  and  the  person  entitled  to  the 
first  lease  could  not  agree  upon  a  surrender ;  in  the  latter^  such  ad- 
vantage would  be  wholly  lost. 

11.  The  power  in  Roe  v,  Prideaux  was  more  favourable  in  words 
to  the  granting  of  a  concurrent  lease  than  the  others ;  but  the  Court 
avoided  deciding  whether  it  authorized  a  lease  infuturo.  The  opinion 
of  the  Court  was  altogether  extrajudicial,  and  not  grounded  upon 
the  particular  terms  of  the  power.  Now  we  have  seen  that  the  right 
of  granting  a  second  chattel  lease  was  not  settled  in  Bead  and  Nashe, 
and  that  Goodtitle  and  Funucan  once  more  passed  without  comment 
The  observation  of  the  Court,  that  the  second  lease  was  good,  "pro- 
vided it  give  no  beneficial  interest  during  the  continuance  of  the 
existing  lease,"  was  well  calculated  to  try  the  rule. 

12.  Where  the  best  rent  is  required  by  the  power,  if  a  concurrent 
lease  is  granted,  and  the  value  has  risen  since  the  first  lease,  it  would 
at  all  events  be  necessary  to  reserve  the  best,  and  therefore  a  larger 
rent ;  and  so  if  the  value  had  fallen  in  the  interim  a  less  rent  might 
be  reserved.  The  reservation  of  two  different  rents  for  the  same 
period,  particularly  as  the  larger  one  in  the  first  case  could  not  J)e 
recovered  in  the  way  contemplated  by  the  power,  if  at  alli.during  the 
continuance  of  the  first  lease,  would  clearly  show  that  such  a  lease 
could  not  be  sustained  as  a  due  execution  of  the  usual  power  of 
leasing. 

13.  Upon  the  whole,  then,  the  point  has  never  been  decided,  and 
is  not  surrounded  by  much  authority ;  and  there  seems  reason  to 
suppose  that  if  it  should  ever  be  argued  on  its  true  principles  the 
decision  will  be  that  a  concurrent  lease  cannot  be  granted.  To 
guard  against  the  contrary  determination,  it  might  be  advisable  in 
powers  of  leasing  to  expressly  declare  that  a  concurrent  l«ase  shall 
not  be  granted.  The  conunon  power  would  then  run  thus :  for  so 
many  years  in  possession,  and  not  by  way  of  reversion,  or  future  or 
concurrent  interest. 

14.  It  remains  to  notice  the  distinction  taken  by  Bridgman,  C.  J*» 
in  Berry  v.  White  (r).     It  is,  that  where  the  power  is  a  general  inde- 
finite one,  like  that  in  Lady  Sussex  v.  Wroth  (a),  that  is,  a  power  to 

make  leases  for  twenty-one  years  indefinitely,  without  a  restraint  to 
make  them  in  possession,  and  there  is  a  lease  in  being  at  the  time  of 
the  settlement,  the  donee  of  the  power  may  grant  a  present  lease 
of  the  reversion,  but  that  such  lease  must  be  made  to  begin  pre- 
sently, as  in  the  case  of  a  concurrent  lease  of  a  bishop ;  and  he 
observed,  that  this,  as  Justice  Jones  said,  in  the  argument  of  Evans 

m 

m 

(r)  Bridjt.  by  Ban.  04.  (a)  Supra,  p.  740. 


CH.  18.  8.  6.]        OF   THE  RENT   TO  BE  RESERVED. 


777 


V,  Ayscough^  was  put  by  Popham  to  be  agreed  In  the  Marquis  of 
Northampton's  case :  it  is  implied  in  the  report  in  Croke  of  Shecomb 
and  Hawkins.  Now  this  opinion  contradicts  all  the  observations  in 
the  modem  cases^  where  the  lease  is  to  be  in  possession^  &c. ;  and  it 
is  apprehended  that  it  cannot  be  supported.  Popham  does  not 
appear  to  have  put  this  case  as  agreed  in  Lord  Northampton's 
case  {b\  and  it  does  not  seem  to  be  implied  by  the  report  in  Croke. 
Such  a  power  does  not  authorize  a  lease  in  reversion,  or  of  the 
reversion,  although  there  is  a  lease  in  being.  It  therefore  operates 
as  a  power  requiring  the  leases  to  be  in  possession.  Now  if  such  a 
power  does  not  authorize  a  concurrent  lease,  which  Bridgman  held, 
how  can  a  power  which  is  only  equal  to  it  authorize  such  a  lease  ? 
If  there  is  any  difference  in  the  words,  it  must  be  with  reference  to 
reversionary  leases.  The  modem  opinions  turned  upon  the  imj^ort 
of  the  usual  power  of  leasing,  and  not  upon  the  distinction  taken  by 
Bridgman. 

15.  But  although  a  concurrent  lease  cannot  be  made,  yet  a  sur- 
render may  be  taken  of  the  old  lease,  and  a  new  one  granted.  If 
the  new  lease  be  made  to  the  old  tenant,  an  express  suiTender  is*  of 
course  unnecessary ;  and  it  is  no  objection  that  the  tenant  for  life 
obtains  an  increased  rent ;  of  course  the  lease  would  be  void  if  the 
increased  was  not  the  proper  rent. 

16.  In  Wilson  v.  Sewell,  as  we  have  seen,'  the  limited  restraint 
against  granting  new  or  concurrent  leases  was  held  to  mean  the  same 
thing,  that  is  concurrent  only ;  and  yet  it  was  agreed  that  the  clause 
could  not  be  read  new  and  concurrent,  so  as  to  enable  the  grant  of  a 
new  lease,  not  being  a  concurrent  one(c). 

-     (b)  Vide  supra,  p.  749.  (c)  1  Blackfit.  671. 
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1.  Rent  under  a  power  of  leasiiig  a  proper 

rent. 
3.  Where   best  rent  required,  improve* 

ments  cannot  be  allotoedfor, 

6.  If  fine  taken,  le€ue  void^  but  money  may 

be  expended  on  improvements, 

7.  Doe  y.  Rogers^  with  observations. 

8.  ff  fine  be  taken  contrary  to  prohibition, 

lease  void,  though  the  best  rent  is  rS' 
served. 

9.  Fraud  not  necessary  to  relief. 


10.  Pricey.  Assheton. 
W.'VWhat  power  authorizes  a  fine  in  orir 
12./     ginal  leases. 

^3.  Rgected  offers  of  higher  rents  not  con^ 
elusive. 

14.  Criterion  qf  the  best  rent. 

15.  Letting  by  agent :  value. 

16.  Limited  covenants  against  tenant  for 

life. 
17.1  B«rf  \fthe  best  rent  is  rtot  reserved  for 
.19./     the  whole  term. 
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19.  Fine:  eoneetUm^id andwiUreprmefUa- 

turn. 
SO.  New  lease  upon  eurrender  qfcUd  at  an 

increaeed  rent  valieL 
21.  Best  rent  in  huUdi$i{f  leaeee,  ^ 
92*y^Bad  covenant  for  renewal  tqnm  the 
2d.  J     eanie  rents  does  not  avoid  the  lease. 
24.  Rent  must  be  the  best  tohen  lease  eom- 

meneet, 
98.  Authority  to  dedtiet  repairs  not  done 

by  landlord,  jf  best  rent  still  Irft, 

valid% 

27.  Exception  qffire  tn  covenant  to  repair, 

28.  Cootnants  to  repair. 

29.  What  is  theandent  rent. 

90.  Where  omission  qf  covenants  is  a  fraud 
on  the  power. 

82.  Usual  or  most  rent. 

83.  Rent  includes  produce  of  a  mine, 

95.  Where  from  extent  qf  property,  best 

rent  cannot  be  known,  lease  bad. 

96.  Rent  for  time  past  valid,  but  must  run 

for  the  whole  term. 

37.  Reservation  of  ancient  rents,  (^.  must 

be  as  before. 

38.  Quarterly  reservation  instead  of  ha^f 

yearly  under  power  requiring  ancient 

rent,  ^c 
90.  Lease  under  6^6  Viet.y:.  27. 
40.  Half  yearly  payments  valid. 

42.  Reservation  bqfore  the  day  where  valid: 

after  the  day  bad. 

43.  J)oeY.  WHeon:  rofervatUm  hqfore first 

half  year. 

44.  Doe  T.  Moore:  reservation  upon  im^ 

proper  half-yearly  days. 

45.  Doe  ▼.  Rutland :  reservation  of  last 

haffyear  b^'ore  the  day  valid. 
48.  Lease  of  part  at  a  rent  pro  rata,  valid. 


48.  Lease  ^  lands  in  the  passer  sOkd  qf 

others,  not  valid, 
fiO.  Reservation  out  of  old  estate  and  new 

buildinffs,  valid. 

61.  Doe  T.  Lock,  reservation  qfrent  out  qf 

portions  qf  trees  not  bqfore  demised, 
bad  under  power  requiring  ancient 
rent. 

62.  Observations  thereon. 

54.  General   reservation  wMeh  may  be 
render  fid  certain,  vaUdm 

'jOrby  T.  Mohusu 


56. 
57.  \ 

78./ 


Several  demises  in  one  deed. 


58.  How  ▼.  Whitfield,  with  observations. 
6J .  Where  a  lease  qf  opened  mines  is  good, 

though  Joined  with  utufpened  mines 

not  within  the  power. 
63.  Reservation  of  one  rent  for  an  estate, 

part  qf  which  is  not  in  the  power. 
6$."^  Whether  in  euch  case  there  can  be  an 
IS.  J     apportionment. 
71.  Doe  y.  Rendle,  urith  oibservations, 
7a  Rules  established. 
77.  Lease  at  one  rent  of  an  estate,  one 

moiety   qf  which   if    held  under  e 

power. 
70.  Reservation  to  lessor,  his  kebrs  and 

assigns,  ^.  veUd. 
80.  Although  lessor  not  the  settlor. 

go  iDue  reservation  qf  power  to  re-enter 
g^'  f    and  of  rent. 

85.  Like  as  to  heriots,  fc 
89.  Where  no  rent  needs  be  reserved. 
89.  Apportionment  of  rent  under  4  Will.  A, 
c.  22. 


1.  A  BENT^  properly  so  called,  may  be  reserved  upon  a  lease 
derived  out  of  a  power,  notwithstanding  Coke's  opinion  in  Chud- 
leigh's  case  to  the  contrary,  which  was  no  part  of  the  judgment  in 
that  case,  nor  mentioned  by  him  to  be  elsewhere  adjudged.  It  was 
said  in  favour  of  the  render  being  a  proper  rent,  that  as  the  lease 
itself  by  force  of  the  power  would  in  judgment  of  law  precede 
the  lessor's  estate,  surely  the  reservation  might  also  precede  it,  and 
ought  to  be  valid  {a).  The  rent  reserved  may  therefore  be  distrained 
for  by  every  one  in  his  turn  as  they  happen  to  be  entitled  imme- 
diately upon  the  lease  (i). 

2.  The  questions  in  regard  to  rent  generally  arise  either  upon  the 


(a)  T.  Jo.  35. 


(b)  Harcourt  v.  Pole,  1  And.  273. 


CH.  18.  S.  6.]  WHAT  IS  THS  BEST  BBNT.  T79 

quantum,  or  the  mode  of  reservation.  Where  a  settled  estate  has 
'  been  usually  let  on  lives,  the  conunon  power  of  leasing  is  upon  fines, 
which,  as  the  lives  or  leases  drop,  are  considered  among  the  annual 
profits  (c).  This  was  generally  the  case  in  Ireland,  but  it  never 
prevailed  beyond  a  few  counties  in  England.  The  power  of  leasing 
commonly  introduced  into  settlements  of  estates  in  England  requires 
the  best  rent  to  be  reserved,  and  expressly  prohibits  the  taking  of  a 
fine. 

3.  Whether  the  best  rent  is  reserved,  is  a  point  to  be  decided  by  a 
jury.  It  is  clear,  that  under  a  power  to  lease  at  rack-rent,  im- 
provements by  the  tenant,  however  valuable,  will  not  authorize  a 
lease  at  an  undervalue  (c{),  although  if  a  prior  valid  lease,  under 
which  the  money  was  expended,  has  not  expired  by  effluxion  of 
time,  but  has  been  surrendered  in  law  by  the  acceptance  of  a  new 
lease.  Lord  Kenyon  thought  that  equity  might  give  relief  (e). 

4.  A  power  was  to  lease  at  the  best  and  most  improved  rent  that 
can  be  reasonably  had  or  obtained.  Lord  Bedesdale  asked,  Does 
that  word  reasonably,  really  and  truly,  though  perhaps  introduced 
from  caution  into  it,  vary  the  instrument  the  least. in  the  world? 
Woidd  it  not  be  a  sufficient  execution  of  the  power  if  the  best  and 
most  improved  rent  had  been  obtwied  according  to  reasonable  esti- 
mation of  the  best  and  most  improved  rent?  But  he  should  con- 
sider from  that,  although  the  rent  reserved  may  not  be  the  very  best 
rent  that  could  be  got,  yet  if  it  was  fairly  and  honestiy  and  reason- 
ably the  best  that  coidd  be  reserved,  without  any  fine  derived  by 
tiie  person  who  granted  it,  that  it  was  a  good  lease :  the  word  rea- 
sonable was  a  word  merely  of  caution,  and  would  not  alter  in  any 
degree  whatever  the  construction  of  the  power  (/). 

5.  If  a  fine  be  taken  contrary  to  the  prohibition,  the  lease  cannot 
be  supported,  not  only  because  it  is  against  the  intent  of  the  power, 
but  because  it  is  evident,  that  however  considerable  the  rent,  it  might 
have  been  increased  if  tiie  fine  had  not  been  taken  (I).  In  a  case 
before  Lord  Kedesdale,  the  tenant  covenanted  to  lay  out  2007.  in 
improvements ;  and  it  was  argued  that  this  was  equivalent  to  a  fine, 
but  he  said,  that  he  thought  this  woidd  not  avoid  the  contract  if  the 
rent  were,  notwithstanding,  the  best  that  could  be  got.  Such  a 
covenant,  he  added,  is  not  necessarily  a  firaud.     It  may  be  made 

(c)  See  1  Barr.  121.  (e)  Doe  v,  Lloyd,  tdn  sup. 

Id)  Roe  V,  Archbishop  of  York,  0  East,  (/)  2  Brod.  &  Bing.  614. 

86 ;  and  see  Doe  v,  Lloyd  3  £sp.  Rep.  78. 

(I)  See  the  provisions  in  favour  of  leases  ia  Ireland  without  fine  at  a  rent  not  exceeding 
oOL,  and  for  a  term  not  exceeding  31  years,  nor  less  than  14  years,  9  &  10  Vict.  c.  112. 
As  to  fines  on  renewed  leases  by  corporations,  see  5  &  6  W.  4,  c.  76,  ss.  04, 06.  Attorney 
General  v.  Corporation  of  Great  Yarmouth,  21  Bea?.  625. 
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with  a  fraudulent  intent,  and  when  it  is  so  made,  it  will  avoid  the 
lease ;  if  it  were  colourable,  and  merely  for  the  purpose  of  putting 
money  into  the  pocket  of  the  tenant  for  life,  it  would  avoid  the 
lease ;  or  if  it  were  not  originally  intended  as  a  fraud,  but  were 
afterwards  used  fraudulently  (as  for  example,  a  covenant  to  repur, 
and  a  sum  of  money  under  colour  of  damages  for  breach  of  that 
covenant  recovered  by  the  tenant  for  life),  a  court  of  equity 
would  at  least  take  care  that  the  damages  should  be  laid  out  on 
the  lands  (y). 

6.  We  should,  however,  be  cautious  in  the  application  of  the  prin- 
ciple of  this  decision  to  cases  in  practice.  It  should  seem,  that  although 
the  rent  reserved  be  the  full  value  of  the  land,  yet  if  satisfactory 
evidence  could  be  produced  to  a  jury  that  a  tenant  was  willing  to 
give  an  additional  rent  in  lieu  of  the  money  agreed  to  be  laid  out  in 
improvements,  the  lease  could  not  be  supported.  It  would  not  be  the 
best  rent  that  could  have  been  obtained.  In  these  cases  it  is  not  neces- 
sary that  there  should  be  fraud  and  collusion  between  the  lessee  and 
tenant  for  life.  The  simple  question  is — Is  the  rent  the  best  rent? 
If  it  be  not,  the  lease  must  fall  to  the  ground,  however  fail*  the 
transaction  (A).  But  an  expenditure  on  improvements  is  not  like  a 
fine  paid.  A  man  may  be  willing  to  give  the  best  rent,  and  yet 
improve  the  estate ;  but  if  he  were  willing  to  give  the  rack-rent  and 
a  fine  besides,  he  would  no  doubt  increase  the  rent  if  the  fine  were 
remitted. 

7.  In  Doe  w.  Rogers  (t),  the  settlement  contained  a  power  to  Eliz. 
Bogers  to  lease  for  any  term  not  exceeding  ten  years  from  the  date 
thereof,  or  seven  years  from  the  decease  of  Eliz.  Bogers,  to  take  effect 
in  possession,  so  as  there  should  be  reserved  the  best  rent  that  could 
be  gotten  for  the  same,  without  taking  any  premium  for  the  making 
thereof.  Elizabeth,  in  exercise  of  the  power,  granted  a  lease  for 
seven  years,  to  be  computed  from  her  decease,  at  the  yearly  rent  of  . 
150  /.  The  lessee  covenanted  to  allow  three  younger  children  of  the 
lessor  to  reside  and  board  with  him  upon  die  premises  at  7  /.  per 
annum  each,  and  to  suffer  one  of  her  sons  to  reside  with  him  upon 
the  premises,  and  at  his  (the  lessee's)  sole  expense  provide  him  with 
board  and  clothing  without  being  paid  for  the  same.    The  lessee  was 

a  child  of  the  lessor's ;  all  the  children  were  above  twenty-one.  The 
case  was  tried  before  Taunton,  J.,  who  held  that  the  covenants  were 
in  the  nature  of  a  premium  taken  by  the  lessor,  and  that  taking  of 
any  premium  whatever  made  the  lease  absolutely  void ;  and  that  as 

(g)  Shannon  v.  Bradstreet,  1  Rq).  t  Red.  (h)  See  Wright  v.  Smith,  6  Esp.  Rep> 

62 ;  and  see  Campbell  v.  Leach ,  Ambl.  740 ;  203 ;  see  5  Dow,  344. 

Doe  V.  Bcttison,  12  East,  305 ;  Cox  v.  Day,  (t)   5  Barn.  &  Adol.   755;     2  Nev.  k 

13  East,  122 ;  O'Brien  v.  Grierson,  2  Ball  Man.  550.     See  Clarke  v.  Smith,  0  Cta.  ft 

&  Beat.  323.  Fin.  126;  Sugd.  H.  of  L.  Cas.  479. 
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it  appeared  upon  the  face  of  the  lease  a  premium  had  been  taken, 
parol  evidence  was  inadmissible  to  show  that  before  the  lease  was 
granted  the  land  had  been  valued  by  a  person  of  competent  skill, 
without  any  reference  to  the  covenants  by  the  lessee  to  maintain  the 
lessor's  children.  Upon  a  motion  for  a  new  trial.  Park,  J.,  and 
Patte^an,  J.,  held,  that  the  ruling  was  wrong.  They  considered  that 
unless  the  Court  could  pronounce  that  it  was  impossible  that  the  lease 
could  be  a  valid  execution  of  the  power  under  any  circumstances y  the 
defendant  was  entitled  to  have  his  parol  evidence  submitted  to  a  jury. 
As  to  the  fine  or  premium,  in  the  ordinary  acceptation  of  those  terms, 
none  was  paid  or  taken:  and  if  benefit  to  the  tenant  for  life  be 
equivalent  to  a  fine  or  premium,  none  appears :  for  it  did  not  neces- 
sarily follow  that  the  covenants  to  support  the  children  were  bene- 
ficial to  the  mother,  the  tenant  for  life,  as  all  the  children  were  grown 
up  and  bound  to  maintain  themselves,  and  after  the  death  of  the 
lessor  she  could  not  be  bound  to  maintain  them.  Besides,  so  far  as 
relates  to  the  daughters,  it  was  impossible  for  the  Court  to  say  that 
the  contract  was  necessarily  beneficial  to  tlie  lessor,  if  she  was  bound 
to  support  them,  for  it  might  be  beneficial  to  the  lessee ;  and*BO  far 
as  relates  to  the  son,  it  was  possible  that  there  may  have  been  some 
collateral  consideration  for  it,  as  for  instance,  a  bequest  of  the  per- 
sonal estate  of  the  lessor  to  the  .son,  the  lessee.  As  to  the  amount  of 
the  rent,  that  was  generally  a  question  for  the  jury.  Did  the  exist- 
ence of  the  above-mentioned  covenants  make  it  no  longer  so  ?  Were 
they  so  clear  a  proof  that  the  lessee  would  have  paid  more,  and  con- 
sequently that  this  rent  was  not  the  best,  that  no  evidence  could  ever 
prove  the  contrary  ?  They  conceived  that  they  were  not  conclusive 
of  this  question,  and  though  it  was  highly  probable  a  jury  would 
think  that  the  best  rent  was  not  reserved,  it  was  certainly  possible 
that  such  evidence  might  be  adduced  as  to  prove  it  was;  and  they 
relied  on  the  case  of  Shannon  v.  Bradstreet  as  a  distinct  authority  on 
this  part  of  the  ease.  Mr.  Justice  Taunton  retained  his  original 
opinion,  which  appears  to  be  the  correct  one.  It  should  be  borne  in 
mind  that  the  lease  was  not  to  commence  till  the  lessor's  death.  Now, 
if  a  parent  will  stipulate  for  the  maintenance  of  his  offspring,  that  must 
be  deemed  money's  worth.  It  is  immaterial  whether  he  was  bound  to 
maintain  them  or  not  It  cannot  be  doubted  that  it  is  an  additional 
annual  payment  by  the  lessee.  The  lessee  was  to  board  and  lodge 
one  child  free  of  expense,  and  this  payment  was  to  be  made  to  a  third 
person  by  the  direction  of  the  tenant  for  life,  over  which  the  rever- 
sioner had  no  control.  Suppose  the  lessee  had  simply  engaged  to 
render  to  the  son  so  much  com,  &c.  the  produce  of  the  farm,  in 
addition  to  the  rent  ?  The  covenants  therefore  were,  it  should  seem, 
equivalent  to  a  premium  on  the  face  of  the  lease.  Was  parol  evidence 
admissible  to  explain  this,  tliat  is,  to  show  that  the  covenants  were 
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founded  upon  a  different  conrideration  ?  It  appears  to  be  dangerous 
to  open  the  door  to  such  evidence,  for  no  such  consideration  appeared 
on  the  face  of  the  deed ;  and  if  a  tenant  for  life  is  allowed  to  mix  up 
collateral  considerations  with  the  consideration  for  the  lease  without 
making  any  mention  of  thern^  and  they  are  afterwards  permitted  to  1 
be  proved  by  parol  evidence,  the  reversioner  can  never  be  certain 
upon  what  grounds  the  leases  stand  by  which  he  is  to  be  charged. 

8.  In  the  last  case  the  Ju<^es  discussed  the  question,  whether  the 
power  absolutely  prohibited  the  taking  of  a  fine.  The  two  learned 
Judges  who  agreed  assumed,  in  order  to  try  the  questions  before 
them,  that  the  power  required  two  conditions ;  first,  that  there  should 
be  the  best  rent ;  and,  secondly,  that  there  should  be  no  fine  or  pre- 
mium ;  and  that,  they  observed,  was  to  put  the  case  the  most  strongly 
against  the  defendant.  Mr.  Justice  Taunton  said,  that  the  question 
was  not  simply  whether  the  best  rent  that  could  be  got  was  obtained, 
but  also  whether  the  lease  was  granted  on  a  premium.  The  condition 
in  the  power  was  twofold ;  first,  that  the  best  rent  should  be  reserved ; 
and,  secondly,  without  a  fine  or  premium.  That  implies  that  no  fine 
or  pr^nium  shall  be  taken.  The  evidence  offered  was  to  show  that 
in  fact  the  best  rent  had  been  reserved.  Assuming  tiiat  to  be  so, 
still  if  a  premiimi  was  taken,  there  was  a  breach  of  the  condition  in 
the  leasing  power.  One  reason  for  the  condition  in  these  powers, 
tiiat  no  premiimi  shall  be  taken,  was,  he  imagined,  to  provide  against 
tiie  uncertainty  of  parol  evidence  in  the  doubtful  question  what  was 
the  best  rent  that  could  be  got  when  the  lease  was  granted,  which 
in  the  case  of  old  leases  may  be  at  a  very  distant  period.  If  any  pre* 
mium  whatever  was  taken,  that  seemed  to  him  a  breach  of  the  con- 
dition in  the  power.  A  power  to  lease  should  be  construed  strictiy 
and  rigorously,  because  it  was  a  power  to  be  exercised  over  property 
which,  upon  the  death  of  the  donee,  belongs  to  another.  With  the 
latter  observation  the  writer  does  not  concur.  It  does  not  appear  to 
be  the  true  rule,  but  the  prior  observations  appear  to  be  correct : 
you  are  to  reserve  the  best  rent  which  can  be  obtained,  without 
taking  a  fine — ^that  interdicts  you  from  taking  a  fine.  Mo  one  doubts 
that  100/.  paid  by  a  lessee  to  a  lessor  exercising  such  a  power  would 
avoid  the  lease,  although  a  cloud  of  witnesses  should  prove  tiiat  the 
rent  reserved  was  the  best  that  could  be  obtained.  In  a  case  like 
tiiat  before  Lord  Bedesdale,  the  expenditure  is  not  considered  in  the 
light  of  a  premium ;  but  the  lessee,  although  he  is  to  pay  the  best 
rent,  is  willing  to  improve  the  estate  which  he  is  to  enjoy.  It  does 
not  follow  that  he  would  pay  one  shilling  more  rent  though  he  did 
not  bind  himself  to  make  the  improvements. 

9.  In  Wright  v.  Smith  (A),  a  lease  under  a  power  requiring  the 

(ft)  5  Etpw  Ca.  209. 
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best  rent  was  gnmted  at  a  rent  of  250  L,  and  tiie  jury  found  the  pro- 
perty was  at  the  date' of  the  lease  reasonably  wordi  400/.  per  annnm: 
a  y^xlict  was  found  against  the  lease^  on  the  ground,  as  expressed  by 
Ihe  jury,  that  the  best  rent  which  could  have  been  fairly  obtained 
had  not  been  reserved,  but  that  there  was  no  fraud  or  collueion. 
Mr.  Justice  Heath  gave  the  defendant  leave  to  move  upon  this 
special  finding,  as  he  doubted  whether  the  clause  did  not  apply  only 
to  caste  where  there  vras  fraud  and  collusion  between  the  tenant  for 
life  and  the  lessee,  to  prejudice  him  in  remainder,  not  where  it  was 
fairly  let ;  but  the  Court  of  Exchequer,  after  argument,  properly 
refused  to  disturb  the  verdict 

10.  In  Price  v.  Assheton(^,  in  a  suit  for  a  spedfic  performance 
of  an  agreement  to  grant  a  lease  made  out  by  a  correspondence,  the 
intended  lessor  was  tenant  for  life,  with  a  power  to  lease  for  thirty* 
one  years  at  the  most  improved  rent.  Upon  a  motion  for  diss<dving 
an  injunction,  the  Chief  Baron  observed,  during  the  argument,  that 
the  defendant  said  in  his  letter,  '*  I  should  not  objecf  to  grant  yon 
a  lease  at  a  reduced  rent,  not  taking  advantage  of  such  improvements 
made  by  you  from  this  time."  It  might  be  a  question,  whether 
taking  the  rent  without  reference  to  the  improvements  was  not  in« 
consistent  with  the  power.  If  it  were  worth  the  tenant's  while  to 
pay  rent,  and  also  to  make  improvements,  it  shows  that  Ihe  rent 
taken  by  the  landlord  is  not  (according  to  the  terms  of  the  power) 
the  most  improved  rent.  In  delivering  judgment,  he  observed.  But 
then  it  is  said  that  the  lease  agreed  to  be  granted  was  inconsistent 
with  the  power  of  leasing  in  the  lessor.  Now  that  power,  as  I  find 
it  set  out  in  the  answer,  is  a  power  to  lease  for  thirty-K>ne  years,  but 
the  intended^ease  was  only  for  twenty-one  years;  therefore, as  far  as 
concerns  the  duration,  it  was  within  the  terms  of  Ihe  power.  But  it 
is  said,  that  according  to  the  power,  the  best  improved  rent  is  to  be 
reserved,  while,  according  to  the  stipulations  in  the  agreement,  the 
rent  was  to  be  fixed  by  valuers  at  a  fair  valuation  with  reference  to 
the  improvements  to  be  made,  and  the  rent  was  in  no  event  to  exceed 
the  rent  paid  under  the  former  lease.  Now,  if  at  the  time  of 
valuation  the  new  rent  should  be  less  than  the  rent  originally  stipu- 
lated to  be  paid,  then  it  would  not  be  the  best  improved  rent ;  but 
this  state  of  things  must  depend  upon  the  valuation.  This,  therefore, 
is  not  an  argument  which  can  be  used  in  support  of  the  motion  for 
dissolving  the  injunction.  But  then  another  question  of  some  nicety 
arises,  namely,  whether,  although  money  was  to  be  laid  out  by  the 
plaintifi^,  and  the  rent  to  be  estimated  by  the  valuers  without  refer- 
ence to  the  money  so  to  be  laid  out,  that  is  within  the  terms  of  the 
power.    That  may  be  a  questioA  of  some  nicety  to  be  decided  on  the 

(0  1  Yoa.  k  Coll.  sa. 
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hearing  of  the  case,  when  the  terms  of  the  power  are  before  the 
Court  Prima  facie  a  rent  so  reserved  is  not  an  improved  rent ;  but 
here  it  was  stipulated  that  the  improvements  should  be  made  by  the 
tenant  in  consideration  of  the  new  lease.  It  is  difficult  therefore 
to  say  whether  that  can  be  considered  as  an  infringement  of  the 
power. 

11.  In  Muskerry  r.  Chinnery(m),  to  which  we  have  before  re- 
ferredy  by  a  settlement  after  marriage  of  the  wife's  estate  it  was 
limited  to  the  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  eldest  bom  son  for  life,  remainder  to  his  sons  in 
tail  male,  with  like  remainder  to  the  second  son  and  his  sons,  &c, 
with  the  ultimate  remainder  in  fee  to  the  husband*  And  in  the 
settlement,  1.  Power  was  given  to  the  husband  from  tune  to  time, 
and  at  all  times  during  bis  life,  to  lease  or  demise  all  or  any  part  of 
the  estates  for  any  time  or  term  of  years  or  olives,  and  with  or 
without  covenants  for  renewals,  and  in  case  of  the  determination  of 
all  or  any  of  the  aforesaid  lease  or  leases  respectively,  from  time  to 
time  to  make  new  or  other  leases  thereof  in  manner  aforesaid,  and 
with  or  without  any  fine  or  fines,  as  he  should  think  fit.  By  an 
indorsement  on  the  deed  a  power  of  leasing  for  a  limited  term  in 
possession  at  rack-rent  was  given  to  the  sons.  Leases  were  granted 
under  the  powers  for  terms  of  999  years,  in  consideration  of  large 
fines,  at  rents  and  with  privileges  not  usual  in  husbandry  leases. 
Upon  a  case  directed  to  the  Court  of  C.  P.  in  Ireland,  they  certified 
that  the  leases  were  not  warranted  by  the  power.  Their  opinion 
was  understood  to  be  that  the  usual  restrictions  in  leasing  powers 
must  be  implied  in  this  case,  and  tiiat  the  leases  were  contrary  to 
the  nature  of  the  power.  The  case  was  decided  upon  another  point 
in  the  Court  of  Chanceiy,  but  the  Chancellor  was  of  opinion  that 
fines  were  authorized  to  be  taken:  upon  original  leases,  and  the  Chief 
Baron  was  of  the  same  opinion,  in  which  the  Chief  Justice  of  the 
Common  Pleas  was  inclined  to  concur ;  and  it  was  finally  decided  in 
the  House  of  Lords,  upon  the  unanimous  opinion  of  the  Judges, 
that  the  leases  were  valid. 

The  first  point  made  was,  that  the  power  did  not  authorize  the 
receiving  any  fines,  except  upon  renewals  under  covenants  in  prior 
leases  under  the  power.  The  power,  it  was  insisted,  only  authorized 
leases  for  any  term  of  lives  or  years,  at  any  rent  he  thought  fit,  and 
with  or  without  covenants  for  perpetual  renewal,  eitiier  at  a  pepper- 
corn fine  or  for  value ;  and  that  renewals  might  be  granted  upon 
taking  fines,  if  authorized  by  such  covenants,  for  renewals.  The 
Judges  were  of  opinion  that  a  fine  might  be  taken  upon  an  original 

(m)  LIoy.&Goo.tetnp.Sagd.lSS;  Appen-      Cas.  576.    Sugd.  H.  of  L.  Cis.  405;  see 
dix,  supra,  p.  433 ,  7  Cla.  &  Fin.  1 ;  Muskerry      Clarke  v.  Smith,  9  Cla.  &  Fin.  1^. 
t.  Sbecliy,  2  Jebb  and  Sjnu  300 ;  1  U.  of  L. 
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lease  as  well  as  upon  a  renewed  lease — the  words  with  or  without 
fines  overrode  all  the  sentence.  You  may  make  leases  with  or 
without  covenants  for  renewal  (and  afterwards  renew),  and  with  or 
without  fines.  The  sentence  was  interrupted  only  to  introduce  the 
right  to  renew  under  the  covenants,  and  it  was  to  lease  for  any  time, 
at  any  rent,  with  or  without  covenants  for  renewal,  and  with  or 
without  fines.  The  latter  words  could  not  be  confined  to  renewals. 
The  power  was  to  the  husband  only.  Why  should  he  grant  a  re- 
newed lease  upon  a  fine,  and  not  an  original  one  ?  Such  a  construc- 
tion would  only  render  it  necessary  for  an  original  lease  to  be  granted 
for  a  short  period,  with  a  covenant  for  renewal  on  a  fine,  and  then 
a  fine  could  be  taken.  If  nothing  had  been  said  about  fines,  yet 
they  might  have  been  taken  under  such  a  power.  Was  anything 
expressed  which  excluded  the  right  to  take  them  ?  Everything  was 
intended  to  be  left  to  the  discretion  of  the  donee — the  durafion  of 
the  term,  the  quantum  of  rent,  the  amount  of  the  fine.  This  was 
powerfully  shown  by  the  limited  power  of  leasing  given  to  the  sons. 
The  power  to  mortgage,  and  the  unlimited  power  in  the  settlement 
to  charge  the  estate  for  the  younger  children,  which  would .  have 
enabled  him  to  dispose  of  the  whole  estate  in  their  favour,  also 
luded  the  construction  that  the  leasing  power  was  not  more  unlimited 
in  its  terms  than  the  parties  intended ;  but  we  have  already  observed 
upon  this  part  of  the  case. 

12.  A  power  to  grant  a  lease  of  lands  for  any  term  or  number  of 
years,  or  for  any  term  of  one,  two,  or  three  lives,  with  or  without  a 
covenant  for  perpetual  renewal,  was  held  to  authorize  a  lease  for 
three  lives  and  thirty-one  years  in  reversion,,  at  a  rent,  taking  a  large 
fine ;  manifestly  from  the  general  nature  of  the  power  (w). 

13.  It  is  not  sufficient  to  impeach  a  h&n&fide  lease  without  a  fine, 
at  a  rent  which  the  Jury  find  a  fair  rent,  that  the  tenant  for  life  had 
offers  of  higher  rents  firom  other  persons,  against  whose  respon- 
sibility nothing  appears.  And  where  the  transaction  is  fair,  and  no 
fine  or  other  collateral  consideration  was  taken  by  the  tenant  for  life 
leasing  under  the  power,  or  injurious  partiality  manifestly  shown  by 
him  in  favour  of  the  particular  lessee,  there  ought  to  be  something 
extravagantly  wrong  in  the  bargain  to  set  it  aside  on  this  ground; 
for  in  the  choice  of  a  tenant  there  are  many  things  to  be  regarded 
besides  the  mere  amount  of  the  rent  offered  (o). 

14*  In  the  Queensberry  case,  in  the  House  of  Lords,  Lord  Eldon, 
in  speaking  of  powers  to  lease  at  the  best  rent,  observed,  *^  There  is 
but  one  criterion  which*  our  Courts  always  attend  to  as  a  leading 
criterion  in  discussing  the  question,  whether  the  best  rent  has  been 
got  or  not ;  that  is,  whether  the  man  who  makes  the  lease  has  got 

(n)  Greene  r>,  O'Kearney,  2   Ir.  Com,  {p)  Doe  v.  Raddiffe,  10  East,  278 ;  Dyas 
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as  much  for  others  as  he  has  for  himself:  for  if  he  has  got  more  for 
himself  than  for  others,  that  is  a  decisive  evidence  against  him. 
The  Court  must  see  that  there  is  reasonable  care  and  diligence 
exerted  to  get  such  rent  as,  care  and  diligence  being  exerted,  dr- 
cumstances  mark  out  as  the  rent  likely  to  be  obtained  "(/?)• 

15.  And  where  the  letting  is  by  an  agent  bond^fide,  it  will  be  as 
.binding  as  regards  the  question  of  value,  as  a  letting  by  the  prin- 
eipal  himself.  The  Court  could  not  do  a  more  mischievous  ibing 
than  to  avoid  a  contract  bond  fide  entered  into  by  an  agent,  because 
it  is  proved  that  the  property  was  worth  a  shilling  or  two  more 
rent  than  he  obtained  for  it  (9). 

16.  In  a  case  in  Ireland,  in  which  a  bill  was  filed  agiunst  a  tenant 
for  life,  with  power  to  lease  at  the  best  rent  for  a  specific  execution 
of  a  contract  to  grant  a  lease,  and  the  tenant  for  life  objected  that 
the  rent  reserved  was  not  the  best  rent,  and  that  the  remainder-man 
ought  to  be  a  party  to  the  suit.  Lord  Lifford  overruled  the  second 
objection,  and  decreed  a  specific  performance ;  but  directed  a  danse 
to  be  inserted  in  the  lease,  whereby  the  defendant  should  not  be 
bound  to  warrant  the  title  against  the  person  in  remainder  (r). 

17.  Under  a  power  to  lease  for  any  term  not  exceeding  ninety- 
nine  years  from  the  date  of  executing  the  lease,  so  that  there  should 
be  reserved  to  be  payable  during  the  continuance  of  the  term  the 
best  rent  that  could  be  obtained  without  taking  any  fine,  a  lease  was 
granted  for  thirty  years  at  a  rent  of  270/.,  and  at  the  same  time 
another  lease  in  reversion  for  sixty-three  years  at  a  rent  of  120/., 
and  the  last  lease  contained  a  covenant  to  rebuild,  it  was  held  that 
the  leases  were  void,  although  the  Jury  had  found  that,  taking  into 
consideration  the  covenants  to  rebuild,  the  rents  were  the  best  that 
could  be  obtained.  For  the  question  was,  whether  they  were  the 
most  beneficial  to  the  reversioner  ?  and  it  was  elear  that  whatever 
rent  was  reserved  should  be  reserved  during  the  continuance  of  the 
term  («). 

18.  Where  a  fine  is  authorized  to  be  taken,  but  it  is  alleged  that 
by  concealment  and  misrepresentation  the  lessor  was  imposed  upon, 
and  induced  to  take  a  fine  less  than  the  value,  the  case  must  be 
decided  upon  the  general  principles  which  would  govern  a  sale  out 
and  out(^). 

19.  And  where  the  power  requires  the  true  and  and  ancient  rent, 
it  is  not  sufficient  that  it  is  reserved  to  the  remainder-man,  but  it 
ought  also  to  be  reserved  to  the  lessor  himself;  and  therefore  if  he 
reserve  a  less  rent  to  himself  during  his  life;  and  after  his  death  die 

{p)  MS ;  see  1  Bligh,  427.  «      («}  Doe  v.  Hanrey,  1   Barn.  &  Cress. 

\q)  Dyas  v.  Cniise,  2  Jo.  &  Lat.  400.  426,  3  Dowl.  &  Ry.  589. 

(r)  Gorryv.  Corry^Wallis,  Rep.  27S;  see  (0  Marquis  of  Donegal  v.  Greg,  Id  Ir. 

2  Jo.  &  Lat  483.  £q.  Rep.  12. 


CH.  18.  S.6.]  MEANING  OF   BEST  RENT.  787 

true  and  ancient  rent,  the  lease  is  not  good  (m)  ;  and  the  rule  would 
equally  apply  to  the  usual  power  to  lease  at  the  best  rent  (ar). 

20.  Where  the  power  prohibits  a  fine  from  being  taken,  or  even 
requires  the  best  rent,  it  has  been  doubted  in  practice  whether  a 
new  lease  granted  upon  the  surrender  of  an  old  one  at  an  increased 
rent  is  valid :  of  course  the  lease  would  be  void  if  the  increased  was 
not  the  proper  rent  But  as  the  tenant  for  life  receives  an  imme- 
diate addition  to  the  rent,  it  has  been  argued  that  the  increased  rent 
is  equivalent  to  taking  a  fine  at  the  expense  of  the  remainder-man, 
for  it  is  assumed  that  if  the  old  lease  had  been  permitted  to  run  out, 
a  larger  rent  might  have  been  obtained ;  and  of  course  if  a  fine  is 
prohibited,  the  taking  of  one  will  avoid  the  lease,  although  the  best 
rent  can  be  obtained.  But  there  is  no  weight  in  this  argument,  if  the 
renewed  lease  really  do  comply  with  the  terms  of  the  power.  The 
lease  may,  as  we  have  seen,  be  renewed  at  any  time,  and  the  donee 
ne^d  not  await  its  expiration  by  effluxion  of  time,  or  sooner  deter- 
mination by  forfeiture.  But  the  existence  of  a  lease,  beneficial  to 
the  lessee,  will  not  justify  the  grant  of  a  new  one  at  a  less  rent  than 
the  property  is  worth  at  the  time  (y). 

21.  Of  course,  in  a  power  to  grant  building-leases,  the  term  best 
rent  must,  although  not  expressed,  be  understood  to  be  the  best  rent 
which  can  be  obtained  with  reference  to  the  gross  sum  to  be  laid  out 
by  the  tenant  in  building  or  improvements.  So  as  in  ordinary  cases, 
the  rent  must  be  regulated  upon  the  nature  of  the  other  obligations 
assumed  by  the  lessor  and  lessee  and  warranted  by  the  power.  If 
the  tenant  be  to  keep  the  premises  in  repair,  the  rent  is  so  much 
less ;  if  the  landlord  be  to  repair,  the  rent  is  the  greater.  It  is  a 
question  for  a  jury,  whether  taking  into  consideration  the  repairs 
to  be  made  by  the  landlord  or  tenant,  the  rent  reserved  is  the  fair 
one  {z). 

22.  In  a  late  case  (a),  before  referred  to,  where  in  a  lease,  under 
a  power  by  a  tenant  for  life,  he  covenanted  in  every  year  during  his 
lifey  upon  the  request  of  the  lessee,  to  grant  a  new  lease  upon  the 
same  rents,  &c.  as  in  the  first  lease,  it  was  argued  that  the  covenant 
for  renewal  avoided  the  lease :  it  operated  indirectly  upon  the  inte- 
rest of  the  remainder-man,  though  it  only  bound  the  tenant  for  life 
directly.  The  lessee  would  not  of  course  apply  for  a  renewal  unless 
it  was  for  his  benefit,  and  the  remainder-man  loses  one  of  the  checks 
which  in  general  operate  in  his  favour  on  the  tenant  for  life,  to 
reserve  the  best  rent ;  for  the  tenant  for  life  may,  for  fear  of  an 
action  on  the  covenant,  be  induced  to  renew  at  less  than  the  best 

(u)  Mountjoy's  case,  per  C.  J.,  6  Rep.    '  Lefroyr. Walsh,!  Ir.  Com.  Law  Rep.,  N. S., 
6  a,  b.  313. 

{x)  See  1  Burr.  121.  (z)  Per  Le  Blanc,  J.,  12  East,  308, 309. 

iy)  Wright  V.  Smitl],  o  £sp.  Ca.  2a3;  (a)  Doe  v.  Bettison,  12  East,  305. 
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rent)  at  the  time  when  such  renewal  is  applied  for ;  and  the  difficulty 
upon  the  remainder-man  of  provinp^  that  a  better  might  then  have 
been  had  is  enhanced  in  a  greater  degree,  when  other  uncertain  com- 
putations are  to  be  taken  into  the  account,  than  if  the  question  were 
confined  to  the  mere  amount  of  the  gross  rent  reserved.  Lord 
EUenborough,  in  delivering  judgment,  said,  that  as  to  the  covenant 
for  renewal,  it  is  said  that  it  has  a  tendency  to  induce  the  lessor  to 
run  the  question  on  the  quantum  of  rent  reserved  very  closely ;  for 
if  he  renewed  at  the  end  of  twenty  years  from  the  first  granting  of 
the  lease,  the  remainder-man  might  have  a  lease  fixed  on  him  for 
twenty-one  years  from  that  time,  reserving  less  than  the  best  rent 
which  could  then  have  been  reserved ;  but  the  answer  is,  that  if  the 
fact  were  so,  the  lease  would  be  void,  and  the  remainder-man  might 
bring  his  ejectment  and  recover  the  premises. 

23.  The  last  case  has  been  considered  as  at  variance  with  the 
position  laid  down  by  Lord  Redesdale  in  Harnett  w.  Yielding,  where 
the  lessor  covenanted  by  the  old  lease  to  execute  a  further  lease  for 
twenty-one  years,  at  any  time  during  his  life,  at  the  old  rent,  and 
Lord  Redesdale  thought  that  covenant  objectionable  (i).  In  a  later 
case  in  Ireland  the  Chancellor  observed,  that  he  could  not  entirely 
go  along  with  Lord  Redesdale  in  that  proposition,  for  though  it 
would  be  an  objection  if  at  the  time  when  the  contract  is  to  be 
performed  it  is  not  the  best  rent,  he  did  not  see  how  it  was  an  objec- 
tion if  at  that  time  the  old  rent  was  the  best  rent.  What  harm  was 
done  in  such  a  case  when  the  new  lease  is  within  the  power  (c)  ? 

24.  Wliere  a  contract  is  made  to  grant  a  lease  at  a  future  period, 
under  a  power  to  lease  in  possession  at  the  best  rent,  and  the  donee 
live  to  come  into  possession,  yet  the  question  as  to  the  rent  is  whether 
the  rent  agreed  upon  was  the  best  rent  at  the  time  the  lease  is  to 
commence  (cf). 

25.  We  may  here  observe  that  where  a  tenant  for  life  has  granted 
invalid  leases  under  a  power,  and  covenanted  for  quiet  enjoyment, 
and  the  lessees  paid  fines  or  have  made  improvements,  the  residuary 
legatee  of  the  tenant  for  life  cannot  demand  the  residue  imlil  he 
confirm,  if  he  can,  or  procure  to  be  confirmed,  the  leases,  or  give  a 
satisfactory  indemnity  to  the  executor  of  the  testator  {e), 

26.  Where  a  power  requiring  the  best  rent,  also  required  that  no 
power  should  be  given  to  any  lessee  to  commit  waste,  and  that  the 
lease  should  contain  usual  covenants,  and  a  lease  was  granted  by  which 
the  lessor  covenanted  to  do  part  of  the  repairs,  and  in  case  of  neglect 
the  tenant  was  authorized  to  do  them,  and  deduct  the  expense  out 

(6)  2  Sell.  &  Lef.  649.  (e)  Vernon   r.  Lord   Egmont,  1   Bligh, 

(r)  Dyas  v.  Cruise,  2  Jo.  &  Lat.  400.  N.  S.  654  ;  see  Marshall  r.  Hollu^myf  5 

(rf)  Pee  Dowe  1  r.  Dew.  1  Yon.  &  Coll.  Sim.  196;  Sugd.  H.  oI'L.  Caa,  617. 
C.  C.  34o. 
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of  the  rent,  the  Jury  found  that  the  rent  was  the  best  rent,  and  that 
the  covenants  were  usual  ones : — It  was  contended — first,  that  the 
lease  amounted  to  an  exemption  from  punishment  for  permissive 
waste,  which,  it  was  said,  was  within  the  power — secondly,  that  the 
covenant  enabling  the  lessee  to  deduct  the  expenses  of  repairs  was 
unusual  and  contrary  to  the  power.  Mr.  Justice  Bayley  observed, 
in  answer  to  the  first  objection,  that  the  restriction  on  the  power  of 
leasing  was  only  that  the  lease  should  not  contain  any  clause  whereby 
any  power  should  be  ffiven  to  the  lessee  to  commit  waste.  Does  not, 
he  asked,  the  argument  come  at  last  to  the  quantum  or  sufficiency  of 
the  rent  reserved  ?  If  the  tenant  be  to  keep  the  premises  in  repair, 
the  rent  is  so  much  less ;  if  the  landlord  be  to  repair,  the  rent  is  the 
greater.  It  was  a  question  for  the  Jury  at  the  trial,  whether,  taking 
into  consideration  the  repairs  to  be  made  by  the  landlord,  the  rent 
reserved  was  the  fair  rent;  In  delivering  judgment.  Lord  Ellen- 
borough  observed,  that  as  to  the  first  objection,  the  power  stipulates 
against  any  clause  in  the  lease  whereby  any  authority  shall  be  given 
to  the  lessee  to  commit  waste,  &c.,and  the  answer  to  that  objection 
is,  that  no  such  power  or  authority  is  given  to  the  lessee,  nor  is  he 
thereby  exempted  from  the  punishment  for  committing  waste;  for 
the  burthen  of  repair  in  the  mansion-house  is  thrown  by  the  lease  on 
the  landlord,  and  it  was  incumbent  on  the  plaintiff's  counsel  to  have 
shown,  that  according  to  the  terms  of  the  power,  no  such  burthen 
could  be  thrown  on  the  landlord ;  but  that  is  not  prohibited,  and 
therefore  the  argument  falls  to  the  ground.  Next,  the  covenant 
provides,  that  if  repair  should  be  wanted  on  the  roof  of  the  mansion, 
which  the  landlord  took  upon  himself,  and  he  did  not  repair  it,  the 
tenant  might  make  the  repair  and  deduct  the  charge  out  of  the  rent 
reserved  to  the  lessor.  What  objection  can  there  be  to  provide  for 
setting  off  the  one  demand  against  the  other  (/). 

27.  And  where  the  power  required  that  the  leases  should  not  be 
made  dispunishable  of  waste  by  any  express  words,  a  lease  by  which 
the  lessee  covenanted  to  repair  (casualties  of  fire  and  war  excepted) 
was  supported  (y). 

28.  But  where  a  power  of  leasing  was  limited  so  that  the  lessee 
was  not,  by  any  clause  or  words  contained  in  the  lease,  made  dis- 
punishable for  waste,  or  exempted  from  punishment  for  committing 
waste,  it  was  held  that  a  lease  in  which  the  lessee  covenanted  to  do 
certain  repairs,  and  the  lessor  covenanted  that  he,  his  heirs  and 
assigns,  would  maintain  and  keep  the  messuages,  &c.,  in  repair 
(except  in  respect  of  such  repairs  theretofore  covenanted  to  be  done 
by  the  lessee),  was  a  void  execution  of  the  power  (A).    This  was  said 

(/)  Doe  V.  Bettison,  12  East,  305.  (h)  Ycllowly  v.  Gower,  24  L.  J.,  N.  S., 

(y)  Nugent  V,   Cuthbcrt,    Printed    Cas.  289,  Ex.;  11  Ex.27*. 
D.  P.  1822 ;  Sugtl  II  of  L.  175. 
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to  be  obscure.  If  it  had  been  provided  that  the  lessee  should  not  by 
any  clause  or  words  be  expressly  made  dispunishable  for  waste,  no 
question  could  have  arisen,  for  there  was  no  express  stipulation  that 
the  tenant  may  commit  waste  or  permit  it.  But  there  was  an  imphed 
permission  in  the  lease  to  leave  the  repairs  of  the  houses,  &c.,  undone, 
as  the  lessor  covenants  to  do  them,  and  it  follows  that  the  lessee  was 
not  to  do  them.  The  covenant  by  the  lessor  implied  an  exemption 
of  the  lessee.  The  words  which  follow,  '^  or  exempted  from  punish- 
ment for  committing  waste,"  were  deemed  superfluous :  the  donee  of 
the  power  was  not  to  make  a  lease  which  should  contain  terms 
expressly,  or  by  implication,  exempting  the  lessee  from  punishment 
for  permissive  or  voluntary  waste.  In  this  lease  there  was  an  implied 
exemption  from  punishment  for  permissive  waste.  It  differed,  there- 
fore, from  the  case  of  Doe  v.  Bettison,  which  was  decided  expressly  on 
the  ground  that  the  stipulation  was  against  any  clause  in  the  lease 
whereby  power  should  be  given  to  commit  waste,  or  exempting  him 
from  punishment  for  committinff  it.  The  lease,  therefore,  which  allowed 
any  permissive  waste,  in  the  opinion  of  the  Court,  was  not  on  that 
account  void.  It  is  to  be  regretted  that  the  validity  of  leases  under 
powers  should  be  made  to  depend  upon  such  very  slight  distinctions. 
The  effect  of  the  covenants  to  repair  by  the  lessee  and  lessor  severally, 
having  regard  to  the  terms  of  the  power,  does  not  appear  to  have  been 
sufficiently  considered. 

29.  Formerly  these  powers  required  the  ancient  or  usual  rent  to 
be  reserved,  but  at  the  present  day  this  practice  is  very  properly 
exploded  (I).  Where  such  a  term  is  introduced,  the  better  opinion 
is,  that  as  a  general  rule,  the  rent  reserved  at  the  time  of  the  creation 
of  the  power,  where  a  lease  was  then  in  being,  or  the  last  before  it, 
where  no  lease  was  then  in  being,  is  the  rent  to  which  the  power 
must  be  taken  to  refer  (z).  But  it  is  no  objection  that  more  than  the 
ancient  rent  is  reserved  (A),  nor  that  heriots,  or  other  casual  and 
accidental  services,  which  have  been  usually  rendered,  are  not  re- 
served by  the  lease  under  the  power  (/).  But  if  the  ancient  resep' 
vations  are  required  that  goes  further  than  rent,  and  if  heriots  were 
formerly  reserved  they  must  be  secured.  But  a  difference  in  the 
form  of  the  reservation  will  not  vitiate  the  lease  (m),  • 

30.  It  should  seem  that  where  the  usual  rents  are  required  to  be 

(0  See  Morrice  v.  Antrobus,  Hard.  925;  £11.  M.  S  208. 

3  Cha.  Rep.  60-68,  accordingly  per  Holt,  (i)  See  3  Cha.  Rep.  78. 

C.  J.;  but  see  ib.  73,  contra  per  Lord  Ch.  (Q  Bangh  v.  Haynes,  Cro.  Jac.  76;  Ho. 

Cowper ;  and  see  Right  v,  Thomas,  3  Burr.  759;  Co.  Litt.  44  b. ;  Corentry  v.  Coieor 

1441,  1    Blackst  446 ;   Doe  v.   Creed,  4  try,  1  Com.  312. 

Man.  &  Selw.  371 ;  Doe  v.  Lock,  2  Adol.  (m)  Boq  v.  Lock,  2  Adol.  k  EH.  705, 

Ha  £11.  705;  Doe  v.  Stephens,  6  Adol.  &  v\fra. 

(I)  As  to  the  kind  of  evidence  of  the  ancient  rent  admitted  in  these  cases, see  Roe  «• 
Rawliiib,  7  East,  27U;  Doe  v.  Hole,  15  Adol.  &  EH.,  N.  S.  848. 
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reserved^  and  a  certain  sum  was  formerly  paid^  with  a  covenant  by 
the  lessee  to  pay  all  the  taxes^  a  reservation  of  the  like  rent^  without 
a  similar  covenant,  would  be  a  fraud  on  the  power,  for  the  new  rent 
would  only  be  nominally  the  ancient  rent,  as  it  would  be  subject  to 
a  deduction  for  the  land-tax  and  other  taxes,  which  would  in  effect 
reduce  the  rent  below  the  sum  anciently  rendered  (w). 

31.  In  Goodtitle  v,  Funucan  (o),  where  the  power  required  there 
should  be  reserved  so  much,  or  as  great  yearly  rents  as  or  more  than 
now  is  or  are  paid,  but  was  silent  as  to  covenants,  it  was  insisted  that 
the  covenants  by  the  lessor  lessened  the  value  of  the  rent  reserved. 
Lord  Mansfield  said  the  power  made  no  mention  of  covenants.  The 
ground,  therefore,  must  be  that  the  present  covenants  were  a  fraud 
an  the  power y  by  lessening  the  value  of  the  reservation ;  but  on  con- 
sidering them  fully,  it  appeared  that  what  was  thrown  on  the  landlord 
was  compensated  by  what  was  paid  by  the  tenant.  An  objection  of 
this  nature  goes  to  its  not  being  the  usual  and  accustomed  rent. 
But  where  the  clauses  were  in  the  former  leases,  it  is  the  usual  and 
accustomed  rent,  reserved  in  the  usual  and  accustomed  manner  (p). 
If  the  ancient  rent  is  required  to  be  reserved  in  as  beneficial  a 
manner  as  before,  no  especial  direction  is  necessary  for  the  insertion, 
for  example,  of  a  power  of  re-entry,  which  was  in  the  former  leases, 
for  it  must  be  reserved  as  theretofore  {q\ 

32.  Where  a  power  was  given  by  a  will  to  a  tenant  for  life,  to 
lease  landed  estates  for  twenty-one  years,  at  the  most  rent  that  could 
be  got,  and  houses  and  ground  in  Middlesex  and  London,  for  any 
term  of  years  not  exceeding  sixty-one,  at  the  usual  or  other  the  most 
rent  that  could  be  got  for  the  same,  and  at  the  date  of  the  will  the 
London  houses  were  in  lease  for  forty-one  years,  at  a  rent  of  6  /.,  for 
which  a  fine  had  been  paid,  the  Court  of  King's  Bench  held  that  the 
Middlesex  and  London  property  might  be  demised  at  the  old  rents, 
taking  a  fine ;  usual  was  considered  as  contrasted  to  most  If  the 
property  in  London  had  been  situate  in  a  ruinous  part  of  the  town^^ 
in  such  a  case,  the  tenant  for  life  might  not  have  been  able  to  get 
the  usual  rent,  and  then  he  was  to  get  the  most  (r). 

33.  The  word  rent,  in  powers  of  leasing,  is  with  great  propriety 
construed  to  mean  not  money  merely,  but  any  return  or  equivalent 
adapted  to  the  nature  of  the  subject  demised :  therefore  upon  a  lease- 
of  mines,  a  due  proportion  of  the  produce  may  be  reserved  as  a  render 
in  lieu  of  money,  although  the  power  requires  a  "  renf*  generally  to 
be  reserved  {s), 

(n)  See  Earl  of  Cardigan  v.  Montiga,  (p)  See  5  Bam.  &  Aid.  3U3, 304. 
App. ;  Goodtitle  v.  Funucan,  Dougl.  505;  {q)  See  Doe  v.  Smith,  D.  P.  h\fra. 
Doe  r.  Wilson,  5  Bam.  &  Aid.  363;  13  Ir.  (r)  Doe  v.  Creed,  4  Man.  &  Selw.  37K 
£q.  Kep.  52.                                                          (^)  Campbell  v.  Leach,  Ambl.  740 ;  Baa- 
Co)  Dougl.  5C6.  st'tt'd  case  cited,  ib.  748. 
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34.  When  it  is  ascertained  that  the  proper  quantum  of  rent  is 
payable^  the  next  question  is^  whether  the  form  of  the  reservation  be 
proper. 

35.  Where,  from  the  quantity  and  nature  of  the  property  demised, 
it  is  impossible  to  ascertain  whether  the  rent  reserved  is  the  best 
rent,  the  execution  of  the  power  cannot  be  sustained,  as  where  a 
donee  of  a  power  to  lease  at  rackrent  leased  an  honour  and  eixteen 
manors  and  other  estates,  with  a  park  and  deer  therein,  by  one  lease 
at  600/.  a  year,  the  lease  was  deemed  invalid,  by  reason  of  the 
general,  extensive,  casual,  and  uncertain  natures  and  values  of  the 
greater  part  at  least  of  the  premises,  and  the  great  difficulty,  if  not 
utter  impossibility,  arising  from  thence  of  forming  any  judgment 
whether  the  rent  thereby  reserved  was  the  best  rent  that  could  have 
'been  obtained  {t). 

36.  The  bona  fide  reservation  of  rent  for  the  enjoyment  of  the 
estate  prior  to  the  lease,  as  where  the  lessee  is  in  possession,  and  the 
lease  is  granted  in  a  broken  half  year,  docs  not  vitiate  the  lease  (u); 
but  a  rent  must  be  reserved  for  the  whole  of  tlie  term  (I).  There- 
fore where  the  power  required  the  best  and  most  approved  yearly 
rent  to  be  reserved,  and  the  lease  was  dated  14th  September  1809, 
and  was  for  twenty-one  years  from  the  day  of  the  date  of  the  lease, 
payable  by  two  even  half-yearly  payments  on  the  29th  of  September 
and  25th  of  March,  the  first  payment  to  be  made  on  the  25th  day  of 
March  then  next,  the  lease  was  held  void ;  because,  as  the  rent  was 
made  payable  on  the  25th  of  March  and  the  29th  of  September,  and 
the  term  of  the  lease  would  expire  on  the  14th  of  September,  there 
would  be  no  rent  payable  under  it  from  the  25th  of  March  preceding 
the  expiration  of  the  term  (x).  But  there,  there  was  a  clear  loss  of 
one  half  year's  rent ;  not  twenty-one  years'  rent,  but  only  twenty 
and  a  half  was  reserved  (y). 

37.  Where  the  iLsual  or  ancient  rent  is  required  generally,  it  must 
be  reserved  in  the  way  it  has  commonly  been;  if  gold  has  been 
usually  reserved,  silver  cannot  be  made  payable  in  lieu  of  it ;  if  it 
were  commonly  paid  at  four  days,  a  reservation  at  one,  two,  or 
thi'ee  days,  would  be  void  (^r) ;  but  where  by  the  restraining  statute 

(/)  See  Earl  of  Cardigan  v.  Montagu,  Fryer  v.  Coomb!*,  11  AdoI.&ElI.  406. 

Appendix;  note,  tliere  was  another  objec-  {y)  Doc  i'.   Kutland,   2  Macs.  &  Wels. 

tion  to  the  lease.  CG() ;  10  Cla.  &  Fin.  419 ;  vide  infra. 

(u)  Ishcrwood   r.  Oldknow,  3  Man.  6c  (~)  Mountjoy's  case,  6   Rep.  3  b.  6  b.; 

Sel.  38-2  ;  S.  C.  MS.  4th   Resolution ;    the    private   Act   under 

(x)  Doe  d.  Wilmot    r.    Giffard,  B.  R.  wliich  the  lease  was  granted,  required  the 

22  Feb.  1810,  MS. ;  5  Bam.  &  Aid.  371  ;  true  and  ancient  rent  to  be  reserved, 
see  Doe  v,  Wilson,  5  Barn.  &  Aid.  3G3 ; 


(1)  Where  the  rent  in  lesorM-d  at  a  future  duy  by  mist^o,  see  Marquis  of  Donegal  »• 
Grt'g,  13  Ir.  Eq.  Rep.  12,  52,  53. 
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13  Eliz.  c.  10,  8.  3,  leases  were  made  void  unless  ^'  the  accustomed 
yearly  rent,  or  more,  should  be  reserved  and  payable  yearly  during 
the  term,"  it  was  held,  that  a  reservation  to  be  paid  half-yearly^ 
where  it  was  payable  quarterly  before,  was  good  (a).  So  that, 
although  the  lease  was  made  void  unless  the  accustomed  yearly  rent 
or  more  should  be  reserved  and  payable  yearly,  yet  as  that  authorized 
a  yearly  payment  in  one  sum,  it  was  assumed  to  be  clear,  and  was  so 
decided,  that  a  reservation  half-yearly  was  valid ;  and  therefore,  if  a 
power  require  the  yearly  accustomed  rent  to  be  reserved,  the  rent 
may  be  made  payable  at  one  time,  or  at  several  periods  {b)  (I). 

38.  In  the  case  of  Doe  v.  Lock  (c)  the  power  required  the  ancient 
rent  and  reservations  to  be  reserved.  The  old  lease  reserved  the 
rent  half-yearly,  the' lease  under  the  power  quarterly;  and  although 
it  was  unnecessary  to  decide  the  point,  the  Court  discussed  it  at 
great  length.  They  observed,  that  on  a  quarterly  reservation,  if  the 
tenant  for  life  died  in  the  first  portion  of  the  half  year,  the  remain- 
der-man would  receive  both  the  first  and  second  quarter's  rent  of  the 
half  year,  and  would  therefore  be  in  the  same  situation  as  if  the  rent 
had  been  reserved  half-yearly ;  but  if  the  tenant  for  life  died  in  the 
second  quarter  of  the  half  year,  the  tenant  for  life  would  receive  the 
first  quarter,  and  the  remainder-man  only  the  second  quarter ;  and 
he  would  consequently  be  in  a  worse  situation  than  if  the  rent  had 
been  reserved  half-yearly.  This,  however,  was  only  a  contingency, 
and  might  or  might  not  happen ;  and  it  was  to  be  seen  whether  that 
would  avoid  the  lease.     After  citing  Mountjoy's  case,  where  the 

.  (a)  Dean  k  Chapter  of  Worcester's  case^      Earl  of  Cardigan  v.  Montagu,  App. 
6  Rep.  37 ;  Baagb  r.  Haynes,  Cro.  Jac.  76.  (c)  2  Adol.  &  £11.  705. 

{b)  See  Campbell  v.  Leach,  Ambl.  740; 

(I)  The  words  of  13  Eliz.  c.  10,  are  correctly  quoted  in  the  text,  but  Coke,  in  his 
report  of  the  4th  resolution,  in  the  Dean  and  Chapter's  case,  states,  that  it  was  resolved 
that  it  was  sufficient  if  the  accustomed  rent  be  reserved  yearly  at  one  time,  for  tho 
words  of  this  Act  are,  whereupon  the  accustomed  y parly  rent  or  more  shall  be  reserved^ 
and  therefore  if  the  rent  be  yearly  reserved,  the  statute  is  satisfied  by  reason  of  this 
word  yearly,  and  so  there  is  a  difierence  between  this  case  and  Lord  Mountjoy's  case, 
for  there  wanted  the  word  yearly,  which  explains  the  intention  of  the  makers  of  the 
Act  of  Elizabeth.  Coke,  therefore,  misstated  the  enactment,  or  rather  did  not  state  the 
whole  of  it,  but  he  probably  thought  the  words  payable  yearly,  during  the  term,  did 
not  vary  the  case.  The  resolution,  thus  stated,  led  the  counsel  against  tho  lease,  in 
Doe  V,  Wilson,  quoted  in  the  text,  pL  48,  to  assert  in  his  argument,  that  the  statute 
of  Elizabeth  did  not  say  that  the  rent  should  be  payable  yearly,  but  still  the  Court 
decided  the  case  before  them  without  calling  for  any  answer  to  the  Dean  and  Chapter's 
cfase,  as  thus  quoted.  In  the  former  editious  of  this  work,  although  the  text  was 
correct,  and  the  decision  in  the  Dean  and  Chapter's  case  was  stated,  the  case  was  not 
referred  to  by  name;  and  in  a  later  page,  which  is  now  corrected,  a  reference  was 
made  to  Mountjoy's  case  instead  of  to  tlie  Dean  and  Chapter's.  In  Doe  v.  Lock,  2 
Adol.  k,  Ell.  738,  789,  Lord  Denman,  C.  J.,  in  dfliveriug  judgment,  quoted  the  Dean 
and  Chapter's  case,  a<)  reported,  witliout  noticing  tho  inaccurate  statement  of  the  13 
Elizabeth. 
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reservatioii  at  two  days  instead  of  four  was  held  to  make  the  grant 
void^  because  it  was  ad  nocumentum  of  the  heirs  in  tail^  which  was 
restrained  by  the  act,  for  it  was  more  beneficial  for  them  to  have  it 
paid  at  four  feasts  than  at  two,  and  all  beneficial  qualities  of  the 
rent  ought  to  be  reserved  and  observed ;  the  Court  said,  that  if  this 
decision  were  correct,  it  seemed  difficult  to  say  that  a  lease  is  void 
for  reserving  the  rent  at  four  days  instead  of  two ;  the  new  lease 
need  not  be  a  fac-simile  of  the  old  one ;  all  that  is  to  be  done  is  to 
see  that  the  remainder-man  is  not  prejudiced.  And  there  could  be 
no  doubt  but  a  rent  payable  at  four  feasts  was,  upon  the  whole  term 
created,  more  beneficial  than  if  payable  at  two  feasts,  though  there  is 
a  possibility  that  as  to  one  quarter  the  remainder-man  may  be  pre* 
judiced ;  but  that  is  a  contingency ;  and  even  if  it  does  happen, 
there  is  the  benefit  of  the  quarterly  instead  of  the  half-yearly  pay- 
ments during  the  rest  of  the  term.  After  examining  the  authorities 
to  show  what  effect  had  been  given  to  the  increasing  the  number  of 
rent  days,  the  Court  concluded  by  observing  that  it  was  very  difficult 
to  come  to  a  conclusion  on  this  part  of  the  case. 

39.  Where  an  incumbent  had  power  under  the  5th  &  6th  Vict,  c  27, 
to  lease  glebe  land  so  that  the  rent  required  was  reserved  quarterly ^ 
and  he  agreed  to  grant  a  lease  at  an  annual  rent  "  payable  half- 
yearly,"  it  was  held  that  the  act  of  parliament  was  imperative,  and 
that  the  intended  lessee  was  not  bound  to  accept  a  lease  with  a  quar- 
terly render  of  rent(rf). 

40.  Where  the  rent  is  required  to  be  reserved  at  particular  days, 
it  must  of  course  be  reserved  accordingly ;  but  where  merely  the  best 
yearly  rent  is  requu-ed  to  be  reserved,  it  may  be  made  payable  quar- 
terly, or  half-yearly  (e).  Even  where  the  power  requires  there  to  be 
reserved  and  made  payable  yearly y  the  usual  and  accustomed  yearly 
rents,  it  authorizes  the  reservation  of  quarterly  or  half-yearly  pay- 
ments. This,  we  have  seen,  was  decided  in  the  Dean  and  Chapter 
of  Worcester's  case,  and  in  the  case  of  Doe  v.  Wilson,  which  arose 
upon  a  power  of  leasing  la  a  private  act  of  parliament,  in  which 
the  words  were,  so  as  upon  every  such  lease  there  be  reserved  and 
made  payable  yearly  during  the  continuance  thereof,  the  usual  yearly 
rents,  &c. ;  the  Court,  without  hearing  the  defence,  decided  that  a 
half-yearly  reservation  was  good  (/).  The  Court  observed,  that  it 
was  admitted,  that  if  the  words  of  the  power  had  been  **  so  that  there 
be  reserved  and  made  payable  during  the  continuance  thereof,  the 
usual  and  accustomed  yearly  rent,"  without  the  word  "  yearly  "  im- 

(d)  Jenkins  v.  Green  (No.  2);  27  Bea.      taga,  App. 

440 ',  there  was  another  point  depending  on  (/)  5  Bam.  &  Aid.  363 ;  and  see  Doe  v. 

the  4th  section  of  the  Act.  Rutland,  2  Mees.  k  Wels.  661 ;  and  5  Mees. 

(e)  Campbell  v.  Leach,  Ambl.   740;  6  k  Wels.  696;  Fryer  v.  Coombs,  11  AdoL  k 
Rep.  3d  a ;  see  £arl  of  Cardii^an  v.  Mon-  £11.  403 ;  see  the  n.  to  p.  7113,  wpra. 
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mediately  following  the  word  "  payable,"  a  rent  reserved  half-yearly 
would  have  been  suflScient;  that  is,  that  a  payment  by  portions  at  the 
end  of  each  half-year,  or  at  the  end  of  each  quarter  of  the  year,  does 
not  prevent  the  rent  from  being,  in  the  common  understanding  of 
mankind,  and  in  common  parlance,  a  yearly  rent  The  Court  could 
not  see  any  reason  why  the  words  "  payable  during  the  continuance 
thereof  "  should  make  any  difference ;  it  could  not  suppose  the  legis- 
lature intended  in  this  case  to  make  the  rent  payable  only  once  a 
year,  which  certainly  is  unusual,  and  not  beneficial  to  the  landlord* 
To  adopt  the  construction  contended  for  would  be  to  suppose  that 
the  legislature  intended  that  the  leases  to  be  granted  under  the  act 
of  parliament  should  be  different  in  their  form  and  effect  from  or- 
dinary leases  of  lands  and  tenements  granted  at  beneficial  rents ;  the 
ordinary  reservation  of  rent  in  leases  is  "  yielding  and  paying  yearly 
and  every  year."  In  this  case  the  words  are  yearly,  during  the  con- 
tinuance thereof,  the  usual  and  accustomed  yearly  rent,  which  means 
the  yearly  rent  of  so  many  pounds  by  so  many  half-yearly  or  quar- 
terly payments  in  the  year,  and  the;^  ought  to  construe  these  words 
"  payable  yearly  "  with  reference  to  the  conmion  language  of  leases, 
which  was  the  subject  respecting  which  the  parties  were  speaking  in 
the  clause  before  them.  The  words  "  made  payable  yearly  "  were 
considered  the  same  as  if  the  words  had  been  "  payable  every  year." 
In  common  parlance  the  word  yearly  in  such  powers  means  not  a 
payment  of  rent  once  a  year,  but  that  the  same  is  to  be  paid  in  or 
during  every  year.  In  one  sense  a  rent  reserved  half-yearly  is  pay- 
able yearly,  because  it  is  payable  during  the  year. 

41.  In  the  prior  case  of  Cardigan  v.  Montagu  (^),  where  the  words 
were  very  powerful,  the  objection  was  not  taken :  the  point  no  doubt 
was  considered  at  rest. 

42.  A  reservation  of  the  rent  before  the  usual  day  of  payment,  as 
if  the  year  ended  at  Christmas  and  it  was  reserved  at  Michaelmas, 
is  said  to  be  valid,  because  payment  before  the  day  is  payment  at  the 
day  (A) ;  but  this  would  not  be  valid  where  it  gave  a  benefit  to  the 
tenant  for  life  at  the  expense  of  the  remainder-man.  And  it  seems 
clear  that  the  rent  cannot  be  reserved  after  the  day  appointed  (f). 

43.  In  Doe  v.  Wilson  (A)  where  the  power  was  to  lease  for  twenty- 
one  years,  or  any  term  of  years  determinable  upon  three  lives,  "  so  as 
upon  all  and  every  such  lease  and  leases  there  be  reserved  and  made 
payable  yearly  during  the  continuance  thereof  the  usual  and  accus- 
tomed yearly  rents,  boons,  and  services  for  the  same,"  and  the  lease 
was  dated  from  the  6th  of  January  1785,  for  ninety-nine  years,  at  a 
rent  payable  at  Lady-day  and  IVIichaelmas  in  every  year,  and  a 

(g)  Appendix.  (t)  Ludlow  r.  Beckwith,  A].  90. 

(/i)  See  Re^pua  t;.  Weston;  2  Lord  Raym.  (A)  5  Bam.    &    Aid.    3G3;    Fryer    v. 

1  IDS.  Coombs,  11  Adol.  St  £U.  403. 
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similar  lease  had  been  granted  before  the  creation  of  the  power,  it 
was  held  that  the  lease  was  valid.  The  Court  said  that  the  objection 
was,  that  the  rent  being  reserved  half-yearly,  the  first  payment  waa 
to  take  place  at  a  period  less  than  half  a  year  distant  from  the  day  of 
the  demise,  and  in  support  of  that  objection  the  case  of  Doe  v. 
GifTard  was  cited  (Z) :  that  case,  however,  was  very  distinguishable 
from  the  present  In  that  case  the  power  was  to  lease  at  the  best 
and  most  improved  yearly  rent  that  could  be  obtained.  The  power 
under  which  this  lease  was  granted  required  that  there  be  reserved 
the  usual  and  accustomed  yearly  rent  Now,  as  far  as  the  Court  had 
any  evidence  what  the  usual  and  accustomed  yearly  rent  was,  it  ap- 
peared to  have  been  a  yearly  rent  payable  at  Lady-day  and  Michael- 
mas. The  Court  therefore  was  of  opinion  that  a  rent  payable  at 
those  days,  although  the  right  to  demand  it  arose  in  less  than  half  a 
year,  was  a  usual  and  accustomed  rent  within  the  meaning  of  those 
words  in  the  condition  contained  in  the  leasing  power.  Indeed,  when 
they  considered  that  this  was  a  lease  for  lives  granted  upon  the  sur- 
render of  another  lease,  they  could  not  help  seeing  that  it  was  in 
effect  an  extension  of  time  upon  fresh  terms ;  and  where  the  time 
only  is  extended,  it  is  most  reasonable  that  the  day  of  the  payment 
of  the  rent  should  continue  to  be  the  same,  and  should  not  vary 
according  to  the  day  on  which  the  new  lease  ,may  happen  to  be 
granted. 

44.  And  where  the  power  required  the  rent  to  be  reserved  by  half- 
yearly  payments,  a  lease  reserving  at  the  feast  of  St.  Philip  and  St 
James  (1st  May)  and  St  Michael  (29tii  September)  was  held  void, 
because  the  half-yearly  payments  ought  to  have  been  on  several  days 
of  payment,  and  the  rent  divided  as  near  as  may  be  into  two  equal 
half-yearly  payments  ;  which  'this  did  not,  one  interval  being  151j 
and  the  other  214  days,  though  the  custom  of  the  country  might 
make  a  different  division.  The  tenant  for  life  is  not  to  throw  on  the 
remainder-man,  without  his  sanction,  the  uncertainty  of  the  chances 
which  may  turn  out  to  his  prejudice  (w). 

45.  Some  observations  were  thrown  out  in  this  case  against  the 
validity  of  the  lease,  on  the  ground  that  the  rent  was  reserved  too 
sooriy  so  that  the  tenant  for  life  might  thereby  obtain  a  year's  rent  for 
less  than  a  year's  occupation.  But  in  a  later  case  («),  where  the 
power  required  there  to  be  reserved  the  best  improved  yearly  rent, 
&c.,  and  the  rent  was  reserved  half-yearly,  and  tiie  last  half-year's 
rent  was  made  payable  in  August,  although  the  year  did  not  expire 
until  Michaelmas ;  the  reservation  was  held  to  be  valid.  The  Court 
thought  there  was  no  pretence  for  saying  that  there  was  any  object 
to  defeat  the  remainder-man's  claim ;   on  tlie  contrary,  the  reserva- 

(0  Supra,  pi.  30.  Ciompt.  &  Mcc3.  247. 

(m)  Doc    V.    Moiic,    1    Tynv.    If-D;    2  (w)  i>^>c  v  Kutlaa'l,  2  Mect^.  *f  Wck.  ^'^l- 


on.  18.  8. 6.]  OF   THE   TIME   OE   RESERVATION.  797 

tion  of  the  last  half-year's  rent,  before  the  complete  expiration  of  the 
year,  is  a  matter  of  prudence  and  caution,  and  is,  in  general,  for  the 
benefit  of  the  lessor,  whoever  he  may  bp.  It  could  only  be  detri- 
mental to  the  remainder-man  on  the  supposition  of  the  tenant  for  life 
dying  after  the  day  in  which  the  last  half-year's  rent  is  reserved,  and 
before  the  expiration  of  the  term ;  a  supposition  very  highly  im- 
probable. The  manifest  intention  of  the  testator  was,  that  the  rent 
should  be  apportioned  in  twenty-one  yearly  payments ;  there  was  no 
direction  further ;  it  might  be  paid  quarterly,  half-yearly,  or  yearly. 
There  being,  therefore,  no  direction  on  the  subject,  it  would  be  quite 
sufficient  to  make  it  payable  yearly,  within  each  of  the  twenty-one 
years.  But  this  was  reversed  in  the  Exchequer  Chamber  (o).  The 
Court  did  not  think  that  the  last  payment  could  be  properly  called  a 
fine  or  increase ;  but  whether  it  did  not  cause  a  part  of  the  term  to 
be  exempt  from  rent,  so  that  the  rent  could  not  be  said  to  be  made 
payable  during  the  continuance  of  the  lease,  was  a  much  graver 
question.  They  considered  Isherwood  v,  Oldknow  as  a  peculiar  case, 
and  that  you  cannot  remove  the  inconvenience  of  not  being  able  to 
distrain  for  the  last  half-year's  rent,  by  the  risk  of  placing  in  tte 
power  of  the  tenant  for  life  a  considerable  sum  of  money  which  pro- 
perly belongs  to  the  reversioner ;  and  it  would  follow  from  the  con- 
trary doctrine,  that  rent  might  be  reserved  beforehand.  This  last  de- 
termination was,  with  considerable  difference  of  opinion,  reversed  in 
the  House  of  Lords,  and  the  lease  apparently  on  valid  grounds  held 
good  (/?).  A  question  was  raised  in  the  case  whether  a  reservation 
of  the  yearly  rent  at  the  beginning  of  the  year  would  have  been  a 
compliance  with  the  terms  of  the  power  upon  which  the  judges  dif- 
fered (9),  but  this,  it  has  been  observed,  is  altogether  a  different 
question ;  the  actual  reservation  was  a  reasonable  one,  but  the  reser- 
vation suggested  would  be  an  unreasonable  one.  It  would  no  doubt 
influence  the  tenant  in  the  amount  of  rent  which  he  would  give ;  it 
would  make  him  discontented,  and  would  anticipate  his  means  of  cul- 
tivating and  improving  the  land,  and  would  have  for  its  evident  object 
the  benefit  of  the  tenant  for  life  at  the  expense  of  the  remainder- 
man (r). 

46.  In  these  cases  a  difference  of  words  is  not  material ;  therefore 
a  reservation  of  eight  bushels  of  grain  in  lieu  of  a  quarter  is  good^ 
because  it  is  all  one  in  quality,  value  and  nature  {s). 

47.  But  strictness  on  this  head  has  been  carried  so  far,  that  it  has 
been  considered  that  two  several  farms  not  usually  let  together, 
could  not  be  joined  in  one  demise  with  a  reservation  of  one  and  the 

(o)  Rutland  v.  Doc,  5  Meee.  Sc  Wcls.  6dB.  469. 

(;;)  Ratland  v.  Doe,  12  Mces.  &  Wels.  (r)  Sugd.  H.  of  L.  Cas.  502. 

355;  lOCIa.  &FiD.  419.  («)  Mountjoy's  case,  5  Rep.  3b;  Bee  3 

(g)  See  10  Cla.  &  Fin.  427,  432,  454,  Cha.  Rep.  75,  1  Burr.  121. 
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same  rent ;  nor  a  parcel  of  a  farm  rendering  rent  pro  rata  (J),  The 
questions  have  generally  arisen  upon  leases  under  the  statutes  by 
ecclesiastical  persons,  tenants  in  tail,  and  husbands  seised  jvrt 
uxoris ;  and  notwithstanding  the  cases  in  the  books,  a  lease  of  part, 
at  a  rent  pro  rata,  was  considered  as  valid  hj  very  able  lawyers. 
And  the  doubt  to  the  contrary  has,  so  far  as  it  relates  to  ecclesias- 
tical leases,  been  removed  by  a  late  act  of  parliament  (if),  which  act, 
very  unaccountably,  does  not  remove  the  doubt  as  to  leases  by 
tenants  in  tail,  or  husbands  eeised  Jure  uxorisy  nor  does  it  validate 
leases  by  ecclesiastical  persons  of  two  or  more  farms  together,  which 
have  been  usually  let  separately. 

48.  The  point  upon  a  private  power  arose  in  the  case  of  Doe  r. 
Wilson  (or),  and  the  Court  held  the  apportionment  valid.  The  Court 
said,  the  question  was  whether  or  not  it  is  competent  to  the  owner 
of  a  considerable  estate  to  make  any  improvement  or  alteration  in 
the  mode  of  disposing  of  that  estate  ?  If  he  cannot  divide  a  farm, 
but  is  bound  to  let  it  altogether  as  it  formerly  was,  improvement 
must  in  many  cases  be  utterly  prevented,  and  the  remainder-man  be 
deprived  of  the  benefit.  Independently  of  authority,  they  should 
have  thought  that  that  which  was  for  the  benefit  of  the  estate 
might  lawfully  be  done,  and  that  an  apportionment  of  rent  might 
be  made ;  and  that  the  land  might  be  subdivided,  provided  care  was 
taken  to  apportion  for  the  parts  of  the  farm  so  divided  as  much  rent 
as  had  been  reserved  in  respect  of  them  in  the  lease  comprising  the 
whole.  Lord  Mountjoy's  case  had  been  cited  upon  this  point.  The 
doctrine  there  laid  down  upon  this  subject,  however,  was  not  the 
pmnt  which  the  Court  there  decided :  and  the  very  learned  person 
in  whose  report  that  doctrine  is  found,  had,  in  his  commentary  on 
Littieton,  expressly  laid  it  down  as  law  that  there  may  be  a  leasing 
part,  reserving  a  rent  bearing  the  same  proportion  to  the  former 
rent  as  the  part  leased  bore  to  the  whole  land.  He  says,  '*  If  tenant 
in  tail  let  part  of  the  land  accustomably  letten,  and  reserve  a  rent 
pro  rata  or  more,  this  is  good,  for  that  is  in  substance  the  accus- 
tomable  rent ;" — Co.  Litt  44  b ;  and  Lord  Mountjoy's  case  is  re- 
ferred to  in  the  sentence  immediately  preceding.  The  Court  was 
of  opinion,  that  the  law  so  laid  down  by  Lord  Coke  was  consonant 
to  reason,  and  that  it  was  competent  to  lease  a  part,  reserving  a  true 
and  fit  proportion  of  that  rent  which  had  formerly  been  reserved. 
The  case  of  Smith  v,  Trinder  was  an  authority  upon  that  point 
It  was  true  that  the  39  &  40  Geo.  3,  c.  41,  after  reciting  that  doubts 
had  arisen  whether  ecclesiastical  persons  could  lawfully  grant  sepa- 
rate leases  of  parts  of  lands  usually  demised  by  one  lease  and  under 

(t)  5  Rep.  5  b ;  3  Cha.  Rep.  75 ;  Smith      c.  28  is  now  in  part  repealed,  supra, 
r.  Trinder,  Cio.  Car.  22.  (x)  5  Barn.  &  Aid.  863. 

(«)  30  &  40  Geo.  3,  c.  41  ;  the  82  H.  8, 
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one  rent,  enabled  them  so  to  do,  but  they  were  not  necessarily  to 
infer  from  thence  that  those  doubts  were  well  founded.  Acts  of 
parliament  for  the  purpose  of  removing  doubts  are  very  beneficial, 
because  they  prevent  that  expense  of  litigation  which  otherwise  must 
take  place  in  order  to  have  such  doubts  resolved.  For  these  reasons 
this  was  held  to  be  a  good  and  valid  lease. 

49.  And  in  [a  late  case  (^),  where  one  lease  comprised  lands  not 
comprised  in  the  power,  and  also  lands  within  the  power,  but  the 
latter  had  not  before  been  let  together,  but  had  been  usually  let 
separately,  and  the  rent  and  heriots  reserved  were  in  fair  proportion 
in  point  of  value  to  the  rents  and  heriots  which  had  been  reserved 
in  respect  of  all  the  several  estates :  the  Court  of  Bang's  Bench 
considered  the  lease  bad,  because  it  contained  property  not  within 
the  power.  The  objection,  they  observed,  was  not  merely  that  tene- 
ments not  before  letten  tc^ether  had  been  joined  at  an  entire  rent, 
or  that  premises  had  been  severed  and  divided  which  were  before 
letten  together  at  pro  rata  rents,  where  all  were  parcel  of  the  same 
estate  and  under  the  same  power.  But  it  was  mixing  and  joining, 
ai  an  entire  rent,  premises  under  the  power  and  others  to  which  the 
power  does  not  extend.  The  Court  were  inclined  to  think,  as  it 
was  argued,  that  tenements  which  are  all  under  a  power  may  be 
joined  and  separated  ad  libitum,  provided  the  due  proportion  of  rent 
be  reserved.  The  power  in  this  case  was  to  demise  for  lives  any 
part  of  the  premises  usually  so  leased,  so  that  the  ancient  and  accus- 
tomed rents  and  heriots  were  reserved;  and  the  Court  held  the 
words  '^usBally  so  leased"  related  to  the  time  and  duration  of  the 
lease,  not  to  the  joining  or  separating  the  premises. 

50.  It  is  clear,  that  the  mere  circumstance  of  the  rent  being  re^ 
served  out  of  the  land,  and  recent  improvements  on  it  by  buildings 
will  not  vitiate  the  lease,  although,  as  it  has  been  argued,  part  of  the 
rent  issues  out  of  the  new  buildings  {z), 

51.  In  the  case  of  Doe  v.  Lock  (a),  a  power  of  leasing  was  given 
by  a  will  to  the  testator's  wife,  to  whom  the  estates  were  given  for 
life  in  the  following  form:  To  lease  the  London  houses,  &c.,  for 
twenty-one  years  in  possession;  and  to  lease  the  estates  in  the 
manor  t>f  A  for  ninety-nine  years,  determinable  on  one,  two  or  three 
lives  in  possession,  reversion,  or  remainder,  of  such  part  as  then  was 
or  had  been  anciently  demised  for  one,  two  or  three  lives  in  pos- 
session or  reversion,  ^^  so  as  the  ancient  and  accustomed  yearly  rent 
and  reservations  be  thereby  reserved ;"  and  to  lease  the  farms  in  the 
parish  of  A  for  twenty-one  years  at  rack  rent,  and  so  as  the  tenants 
were  not  dispunishable  of  waste;  all  such  leases  to  be  made  and 

(y)  Doe  9.  Stepbensi  6AdoI.  k  £11.,  N.8.,      by  Ban.  607. 
208.  (a)  2  Adol.  &  Ell.  705;  see  Marquis  of 

(r)  Read  r.  Nasho,  1  Leo.  147 ;  Bridg.      Donegal  v.  Grog.  13  Ir.  £q.  Rep.  12. 
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granted  in  the  same  manner  and  form,  and  with  and  under  gach  and 
the  like  reservations,  restrictions,  covenant's,  conditions  and  agree- 
ments, as  are  usually  and  customarily  contained  in  leases  of  the  like 
kind  in  the  several  parishes  and  places  where  the  same  premises  are 
situated.  A  lease  was  granted  at  the  ancient  rent  of  land  in  the 
manor,  excepting  all  timber  trees,  bodies  of  pollard  and  other  trees, 
with  liberty  to  the  lessor,  &c.  to  fell  and  carry  the  same  away.  In 
the  only  old  lease  produced  of  the  same  premises,  the  exception  was 
of  all  timber  trees,  and  trees  likely  to  prove  timber,  without  more. 
In  leases  of  the  same  kind  in  the  same  parish,  the  exceptions  of 
timber  very  much  varied,  so  that  it  was  contended  there  was  no 
usual  reservation.  The  Court  held  that  these  leases  were  admissible 
in  evidence,  but  that  they  only  applied  to  the  second  set  of  pro- 
visions, and  could  not  affect  the  first  part,  which  required  the  ancient 
rent  and  reservations,  because  as  to  these  it  is  only  the  rent  and 
reservations  of  the  particular  power  which  are  to  be  attended  to. 
The  Court  then  held  that  what  related  to  the  wood  was  not  a 
reservation  but  an  exception,  and  therefore,  of  course,  it  was  not 
required  by  the  first  set  of  provisions,  which  only  required  the 
ancient  rent  and  reservations.  But  still  the  Court  held  the  lease 
bad,  because  the  bodies  only  of  trees  likely  to  prove  timber  were 
excepted,  and  not,  as  in  the  old  lease,  the  entire  trees  likely  to  prove 
timber.  They  considered  the  demise  as  comprising  the  lops,  tops, 
and  boughs  of  the  trees  likely  to  become  timber ;  and  therefore  ^e 
ancient  rent  was  not  reserved,  because  more  property  was  demised 
than  was  contained  in  the  old  lease.  They  thought  it  not  material 
whether  a  rent  could  issue  out  of  the  tops  of  the  trees  or  not.  And 
as  the  bodies  only  were  reserved  the  lessors  could  not  cut  the  bodies 
down,  for  they  could  not  do  so  without  also  cutting  down  the  tops; 
and  as  to  which  they  would  have  no  right  to  do  so,  because  the  lessee 
would  have  an  interest  in  them  for  repairs  and  fuel,  and  for  the 
fruit,  and  shade  for  his  cattle. 

52.  We  may  observe  that  the  rent  could  hardly  be  said  to  issue 
out  of  the  tops  of  the  trees ;  and  it  may  be  thought  that  the  express 
power  to  cut  and  carry  away  the  trees  would  necessarily  determine 
the  tenant's  right  to  the  shade,  &c.,  and  that  the  lessor  would  take 
both  bodies  and  branches.  Effect  must  be  given  to  the  power  to 
fell  and  carry  away  the  trees,  and  the  mere  demise  of  the  tops,  &c* 
might  be  considered  to  give  no  general  right  of  property  to  the 
lessee.  The  case  of  Smith  r.  Bole,  to  which  it  was  compared  (&)> 
appears  to  be  distinguishable ;  for  that  was  the  case  of  a  lease  by 
a  prebend,  without  any  exception  of  wood  or  trees  ;  whereas  in  the 
old  lease  there  was  an  exception  of  the  great  wood  (which  was 

(Jb)  Cro.  JQC.  458;  3  BiUstr,  290;  2  Ro.  Abr.  455  (m),  pL  1. 
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40  a.),  scih  oak,  ash,  and  crabtree;  and  it  was  made  a  question 
whether  the  soil  of  the  whole  wood,  or  only  the  trees  and  as  much 
of  the  soil  as  was  sufficient  to  sustain  the  trees,  was  reserved ;  but 
in  either  view  the  decision  against  the  validity  of  the  lease  was 
correct,  as  more  property  was  demised  by  the  new  than  by  the  old 
lease.  If  the  exception  in  Doe  v.  Lock  had  been  the  same  as  in  the 
old  lease,  yet,  1.  the  trees,  notwithstanding  the  exception,  would 
have  remained  as  parcel  of  the  inheritance ;  2.  the  soil  itself  was 
not  excepted,  but  sufficient  nutriment  for  the  growth  of  the  trees; 
3.  the  lessee  would  have  had  the  pasture  under  the  trees ;  nothing 
should  be  recovered  in  waste  but  the  circuit  of  the  root,  and  not 
the  latitude  of  the  branches ;  4.  the  lessee  would  have  had  all  the 
benefits  of  the  trees ;  and,  5.  the  young  of  all  birds  that  breed  in  the 
trees,  and  the  fhiits  (c) ;  so  that,  whether  excepted  or  not,  the  lessee 
took  an  interest  in  the  lops,  tops  and  branches.  But  as  the  body  of 
the  trees  was  excepted,  it  seems  that  the  exception  was  as  ample, 
as  regarded  soil,  as  that  in  the  original  lease.  The  rent  was  the 
ancient  rent,  and  issued,  it  would  seem,  as  before,  out  of  the  lands 
demised.  The  exception  may  be  thought  to  fall  within  the  second 
set  of  conditions ;  and  if  so,  ihe  question  was  whether  the  lease  was 
granted  in  the  manner  and  form  of  the  leases  referred  to  in  that 
part  of  the  leasing  power.  ^^^ 

53.  In  thd  same  case  a  question  arose  upon  the  exception  of 
mines,  &c.  The  old  lease  contained  an  exception  of  all  mines  and 
quarries  of  stone  and  slate y  and  all  other  mines  whatsoever.  And  it 
was  held,  of  course,  that  an  exception  in  a  new  lease  of  all  mines  of 
tin  toll,  tin  works,  copper,  lead,  and  all  other  mines,  minerals,  and 
metals  whatsoever,  and  quarries  of  stone  and  slate,  was,  although 
not  precisely  in  words,  yet  in  substance  conformable  to  the  power. 
But  an  exception  in  another  lease  of  all  mines  of  tin,  toll  tin,  tin  works, 
copper,  lead,  and  all  other  minesy  minerals,  and  metals  whatsoever, 
with  liberty  to  dig,  &c.  for  all  minerals  and  metals,  the  Court  szdd 
might  be  questionable. 

54.  The  rent  to  be  paid  should,  in  strictness,  be  specified  in  the 
lease ;  but  although  the  reservation  be  made  in  the  very  words  of 
the  power,  witiiout  stating  the  sum  in  particular,  the  lease  will  be 
supported  if  the  reservation  have  reference  to  some  standard  by  which 
the  rent  can  be  ascertained  with  certainty  and  ease,  for  id  cer- 
turn  est  quod  certum  reddi  potest ;  but  if  the  reservation  be  vague  and 
indefinite,  and  not  easily  reducible  to  a  certainty,  the  lease  will  be 
void.  As  an  instance  of  the  first  rule  may  be  quoted  the  case  of 
Lewson  v.  Pigot(«?)  ;  where,  under  a  power  to  make  leases  of  certain 
lands,  reserving  \2d.  for  every  Cheshire  acre,  a  lease  was  made  of 

(c)  Liffur«l*8  case,  11  Rep.  60  a.  (eO  3  Cha.  Rep.  01,  rited. 
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all  the  lands,  "  reserving  all  the  rent  intended  to  be  reserved,"  and 
the  lease  was  determined  to  be  valid;  because,  Lord  Chancellor 
Cowper  observed,  there  was  an   absolute  mathematical  certainty, 
than  which  nothing  can  be  more  certiun :  the  very  power  provided 
it  should  be  so;  at  least,  12 d!.  for  every  Cheshire  acre(^).    It  was 
only  necessary,  therefore,  to  compute  the  number  of  acres  in  order 
to  fix  the  rent(/).     And  in  a  later  case,  where  a  tenant  for  life,  with 
a  power  of  leasing,  cantrcLcted  to  grant  a  lease  at  the  yearly  rent  of 
seven  pounds  for  every  acre  the  lands,  upon  a  proper  survey  to  be 
had,  should  appear  to  contain,  and  so  in  proportion  for  every  lesser 
quantity  than  an  acre:   the  uncertainty  of  the  rent  was  objected 
against  the  performance  of  the  agreement,  but  Lord  Redesdale  said, 
tjiat  he  did  not  think  it  uncertain,  for  it  was  capable  of  being  reduced 
to  a  certainty ;  and  it  was  a  common  form  of  reserving  the  rent  in 
the  country  where  the  land  was  situated.    Every  executory  oontzact 
must  contain  this  species  of  uncertainty ;  but  if  it  contains  all  that 
leads  to  future  certainty  he  took  it  to  be  sufficient ;  and  he  aooord- 
ingly  decreed  a  specific  perfonnance  of  the  contract  (^). 

55,  The  second  rule  is  exemplified  in  the  great  case  of  Orby  v. 
Mohun(A),  where  the  power  was  to  grant  leases  of  all  lands  anciently 
demised  at  the  ancient  rents,  and  of  the  other  lands  at  the  best  rents 
that  could  be  gotten.  The  power  was  exercised  by  two  leases,  by 
one  of  which  all  the  lands  not  anciently  let  were  demised,  reserving 
thereon  ^^  the  best  improved  rents  ;^  and  by  the  other,  all  the  lands 
within  the  power  were  let,  reserving  the  ''  ancient  and  accustamabk 
rents ;"  so  that  instead  of  specifying  the  sums  to  be  paid  as  rent,  the 
words  of  the  power  were  repeated.  The  cause  was  heard  before 
Lord  Keeper  Cowper,  assisted  by  the  two  Chiefs,  Holt  and  Trevor: 
they  unanimously  agreed  that  the  lease  was  void  as  to  the  demesnes, 
because  the  remainder*man  could  not  possibly  tell  what  to  demand 
under  the  reservation  of  the  best  improved  rents :  indeed,  the  counsel 
gave  up  this  point 

But  as  to  the  lands  anciently  demised.  Chief  J.  Holt  held 
that  the  rent  was  certain  enough,  and  the  lease  good.  It  must  be 
admitted,  he  said,  that  a  power  to  lease,  reserving  the  ancient  reiUy  is 
a  certain  power,  and  well  enough  to  be  understood  what  it  is,  and 
what  it  means ;  and  why,  he  asked,  shall  the  same  words  that  create 
and  reduce  the  power  to  a  sufficient  certainty  when  turned  into  a 
lease,  render  it  uncertain  ?  The  same  certainty  that  is  in  the  power 
is  carried  over  into  the  lease,  which  is  the  execution  of  it ;  but  neither 

(e)  See  2  Cba.  Rep.  76.  Redesdale,  52. 

(f)  And  see  Audley  r.  Audley,  2  Cha.  (A)  2  Vera.  631.  542;  Prec  Cba.  257; 
Bep.  82 ;  bat  note,  there  the  power  did  not  2  Freem.  291 ;  best  reported  in  3  Cba.  Bep* 
require  tbe  reeenration  of  any  rent.                   66 ;  it^fra. 

(jf)  Shaimon  v,    Bradstreet,    1    Rep.  t. 
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in  the  ono^or  the  other  is  it  mentioned  what  the  old  rent  is,  but  that 

• 

may  be  averred,  and  that  is  certain  which  may  be  made  certain. 
But  the  Lord  Keeper  and  C.  J.  Trevor  were  of  opinion  that  the 
^rent,  even  as  to  the  lands  anciently  demised,  was  not  certain,  and 
that  therefore  the  lease  was  void.  They  argued,  that  as  the  intent 
of  the  settlement  was  (i)  that  the  tenant  for  life  in  possession  might 
lease,  so  it  was  on  the  other  hand  that  the  revenue  should  not  be 
diminished,  but  the  ancient  rent  at  least  reserved,  and  in  such  bene- 
ficial manner  as  might  with  certainty,  and  without  any  difficulty,  be 
recovered ;  and  for  that  reason  it  was  provided  that  there  should  be 
a  counterpart  of  the  lease,  that  it  might  be  better  known  what  the 
rent  was,  and  how  to  recover  it.  If  the  rent  had  been  mentioned  in 
the  lease,  there,  if  the  tenant  had  refused  ta  pay  it,  the  proof  would 
have  been  turned  upon  the  tenant  to  show  the  rent  in  his  lease  was 
not  the  ancient  rent ;  and  if  he  should  do  so,  it  would  make  his  lease 
void.  But  as  the  lease  was  contrived,  the  remainder-man  might  be 
baffled  and  nonsuited  twenty  times  before  he  could  declare  or  avow 
in  certain  for  the  rent  payable  in  the  lease ;  and  yet  the  tenant  still 
holds  the  land,  and  doth  not  prove  his  own  lease  void,  as  must  have 
been  done  in  the  other  case.  Where  there  is  a  power  of  leasing  in 
general  words,  as  reserving  the  ancient  rent,  in  the  execution  of  the 
power  which  is  to  be  explained  and  made  certain,  the  rule,  eertum  est 
quod  eertum  reddi  potest^  is  to  be  understood  of  a  reference  to  that 
which  is  absolutely  certain,  to  former  letters  patent  or  the  like :  but 
this  is  rather  a  delegating  the  power  of  leasing  to  the  plaintiff,  than 
an  execution  of  the  power,  and  is  the  first  attempt  of  the  kind ;  and 
it  is  a  good  rule,  that  what  never  has  been,  ought  never  to  be ;  and 
therefore  they  adjudged  the  lease  to  be  void,  and  this  decree  was 
confirmed  in  the  House  of  Lords  (A). 

6^.  It  is  perfectly  clear  that  several  demises  may  be  comprised  in 
one  deed  (/),  although  very  subtle  distinctions  are  taken  between 
what  are  and  what  are  not  distinct  reservations,  so  as  to  constitute 
several  leases.  It  frequently  happens  that  lands  comprised  in  a 
power  are  demised  in  the  same  lease  with  lands  not  comprised  in  the 
power ;  or  lands  are  demised,  as  to  some  of  which  the  power  is  duly 
complied  with,  and  as  to  others,  it  is  not ;  and  in  these  cases  the 
validity  of  the  lease  depends  upon  the  quantum  of  the  rent  reserved, 
and  the  mode  of  the  reservation. 

57-  The  first  question  arose  in  Mountjoy's  case  (m),  where  the 
party  was  precluded  from  making  any  alienation,  except  for  certain 
terms  reserving  the  ancient  rent,  and  the  property  was  demised, 

(i)  2  Vern.  643,  544.  380,  cited. 

(k)  3  Bro.  P.  O.   248,  Dom.  Duchees  of  (/)  See  Doe  v.  Bendle,  3  Mau.  &  Solw. 

Hamilton  t;.    Mordaunt;  and  s^e  Owen  v.  09. 

Thomas,  reported  Cro.  Car.   94 ;   3  Keb.  (m)  6  Rep.  3  b. 
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together  with  certain  free  rents,  heriots,  &c.,  which  as  they^had  never 
been  let  did  not  fall  within  the  power,  at  one  rent,  being  a  sum  equal 
to  the  aggregate  of  all  the  rents  then  paid,  and  the  yearly  value  of  a 
small  piece  of  waste ;  the  lease  was  held  to  be  void,  and  it  was 
resolved  that  no  apportionment  (if  any  should  be  in  these  cases)  would 
make  the  render  good,  far  the  heriotSy  Sfc.  could  not  be  reduced  to  a 
yearly  value,  Mr.  Justice  Dampier  observed,  in  a  late  case,  that  the 
grant  and  render  of  one  entire  rent  in  that  case  tended  to  destroy 
the  evidence  of  tlie  ancient  rent  (n). 

58.  And  in  How  and  Whitfield  (o),  the  ancient  rent  was  required 
to  be  reserved,  which  amounted  to  six  shillings  per  annum,  and  by 
the  pleadings  it  appeared  that  the  lands  within  the  power  inter  alia, 
were  demised,  reserving  proinde  six  shillings  per  annum ;  and  the 
Court  thought  it  might  be  intended  that  the  inter  alia  might  compre- 
hend nothing  but  such  things  out  of  which  a  rent  could  not  be 
reserved,  and  then  the  six  shillings  were  reserved  only  for  the  five 
acres  (the  land  comprised  in  the  power).  However,  the  proinde 
might  reasonably  be  referred  only  to  the  five  acres,  and  not  to  the 
inter  alia ;  and  that  a  distinct  reservation  of  six  shillings  might  be 
for  five  acres ;  and  judgment  was  given  accordingly.  Thus  the  case 
is  reported  in  Ventris ;  but  even  on  that  statement  the  Court  does 
not  appear  to  have  decided,  what  it  would  have  been  difficult  to  do, 
that  a  lease  of  lands  comprised  in  the  power,  and  other  lands,  yielding 
therefore  a  single  rent,  sufficient  only  for  the  lands  in  the  power, 
should  be  held  to  issue  out  of  them  only.  The  Court  appears  merely 
to  have  taken  advantage  of  the  pleading,  and  to  have  intended  that 
there  was  a  distinct  reservation  of  the  six  shillings  for  the  lands  cotnr 
prised  in  the  power,  which  certainly  would  have  been  valid;  and 
moreover  it  appears  from  Jones's  report  of  the  case,  and  he  was  one 
of  the  Judges  before  whom  the  cause  was  heard,  that  the  Court 
thought  the  objection  good,  but  the  defendant  perceiving  that  the 
opinion  of  the  Court  was  against  liim  on  another,  which  was  the 
grand  point  in  the  cause,  consented,  ui)on  payment  of  costs,  that 
judgment  should'  be  given  for  the  plaintiff.  With  this  Shower's 
report  agrees;  and  Jones  is  there  made  to  say,  that  ^^ proinde"  was 
the  most  common  and  general  word  used  in  leases  for  all  the  things 
demised. 

59.  In  a  case  like  that  of  How  and  Whitfield,  upon  the  merits  it 
would  not  be  possible,  under  any  construction,  to  support  the  lease. 
If  the  reversions  of  the  several  estates  were  afterwards  to  descend  to 
different  persons,  there  must  be  an  apportionment  of  the  rent,  and 
then  sufficient  would  not  be  left  to  satisfy  the  terms  of  the  power. 

(n)  2  Mku.  &  Selw.  277,  278.  Doe  v.  Matthew:*,  5  Bmn.  k,  Adol.  298,  3 

(o)  1  Vent.  389;  2  Jo.  110;  2  Show.  G7 ;       Nev.  &  Man.  2G4. 
and  see  Earl  of  Cardigan  r.  Montaguoy  App. 
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There  appears  to  be  no  sound  principle  upon  which  it  can  be  con- 
tended that  the  whole  rent  is  reserved  in  respect  only  of  the  land 
widiin  the  power,  although  a  man  may  demise  his  own  lands  with- 
out any  rent ;  and  the  Court  of  K.  B.  lately  observed  that  the  case, 
as  reported  in  Ventris,  it  should  seem  cannot  be  relied  upon  (/?). 

60.  The  other  point  arose  in  the  case  of  Orby  r.  Mohun  (^r),  but 
it  was  unnecessary  to  decide  it.  The  power  was  to  lease  for  three 
lives  or  twenty-one  years,  &c. ;  1st.  the  lands  anciently  demised 
whereof  fines  had  been  usually  taken,  reserving  the  ancient  rents  or 
more ;  2d.  the  other  lands,  reserving  the  most  improved  rents  that 
could  be  got.  Two  leases,  as  we  have  seen,  were  granted  under  the 
power;  one,  of  the  estate  not  anciently  let,  at  the  best  improved 
rents,  and  the  other,  of  all  the  lands  in  the  settlement,  reserving 
therefore  "  the  ancient  rents^  and  did  not  specify  what  those  rents  i 
were ;  and  supposing  the  reservation  good,  considered  abstractedly, 
the  question  was,  whether  the  latter  lease  was  not  bad,  on  the  ground 
that  it  comprised  the  lands  not  anciently  demised.  In  support  of  .the 
lease,  it  was  argued  that  the  rent  issuing  out  of  all  must  be  appor- 
tioned, and  so  it  would  be  in  nature  of  several  leases  in  construction 
of  law,  because  reddendo  singula  singulis^  the  ancient  rents  shall  be  \ 
construed  to  be  reserved  for  the  lands  anciently  let ;  and  no  rent  ' 
being  reserved  for  the  lands  not  anciently  demised,  it  is  void  as  to 
them.  But  C.  J.  Trevor  expressed  a  contrary  opinion,  and  placed 
much  weight  on  the  word  "therefore"  in  the  reservation.  He, 
however,  declined  delivering  an  absolute  opinion  on  the  point,  as  he 
went  upon  another  reason  (r).  Lord  Keeper  Cowper  also  thought 
the  lease  bad  on  the  ground  of  the  reservation  («).  But  Chief  Justice 
Holt  maintained  strongly  the  contrary  opinion ;  he  insisted  that  the 
reservation  was  several ;  for  that  which  was  not  anciently  demised 
will  not  hurt  the  other,  but  must  fall  to  the  ground ;  and  the  codh 
trary  opinion,  he  said,  was  contrary  to  all  the  rules  of  law :  and 
as  to  the  word  therefore^  he  clearly  proved  that  however  joint  words 
are,  yet  they  shall  be  taken  severally  where  they  h%ve  a  distinct  sub- 
ject matter  to  work  upon  (i), 

61.  Tn  the  case  of  Campbell  v.  Leach  («),  opened  and  unopened 
mines  were  demised  by  one  deed,  reserving  generally  a  certain  pro- 
portion of  the  produce.  The  Master  of  the  Rolls  held  that  the 
power  did  not  authorize  a  demise  of  the  unopened  mines,  and  the 
lease  being  of  opened  and  unopened  mines,  the  whole  was  void. 
Upon  the  appeal,  it  was  argued  not  to  be  like  the  ease  where  two 
thing's  are  granted  which  are  inseparable,  and  the  one  is  out  of  the 
power,  and  the  other  within  it ;  in  such  case  the  lease  might  be  void 


(p)  See  2  Adol.  &  £11. 750. 
{q)  3  Ch.  Rep.  66,  «upra,  p.  80*2. 
(r)  3  Cha.  Rep.  68,  61). 


(«)  3  Cha.  Rep.  78,  79. 
(0  3  Cha.  Rep.  08,  09. 
(k)  Ambl.  740 ;  vide  tupra. 
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as  to  both.  But  here  the  opened  and  unopened  mineB  were  separate, 
and  the  rent  reserved  was  not  a  gross  sum  for  the  whole,  but  a  pro- 
portion of  the  profits  of  each  mine ;  and  the  Court  accordingly  over- 
ruled the  objection ;  and  this  of  course  upon  legal  and  not  equitable 
grounds,  for  if  the  lease  on  this  objection  had  been  bad  at  law,  it 
would  have  been  difficult  to  support  it  in  equity.  The  decision  upon 
the  appeal  was  clearly  right.  The  addition  of  the  unopened  minesi 
which  were  not  within  the  power,  could  not  affect  the  validity  of  the 
demise  of  the  opened  mines,  for  the  reservation  operated  distinctly 
and  separately  on  them,  and  was  simply  inoperative  as  to  the  un- 
opened mines.  No  portion  of  the  rent  reserved  for  the  opened 
mines  attached  to  the  unopened  mines,  nor  did  the  rent  require  to  be 
apportioned  in  consequence  of  the  unopened  mines  not  passing  by  the 
power. 

62.  These  cases  appear  to  depend  upon  the  nature  of  the  reserra- 
tion.  But  there  are  cases  in  which  one  entire  rent  has  been  reserved 
for.  an  estate  partly  within  the  power  of  leasing  and  partly  excepted 
out  of  it,  or  not  in  the  settiement ;  so  that  the  lease  was  incapable 
of  support  upon  the  ground  of  a  distinct  reservation  in  law  for  the 
part  within  the  power. 

63.  This  point  arose  in  the  great  case  of  the  Earl  of  Cardigan  v. 
Montague  (;r) :  lands  comprised  in  the  power  and  lands  excepted  out 
of  it  were  demised  by  one  lease  at  an  entire  renty  and  the  Master 
reported  the  lease  to  be  void  and  not  warranted  by  the  power,  and 
the  report  was  acquiesced  in.  The  lease  of  course  was  void  as  to 
the  property  not  authorized  to  be  leased,  and  it  does  not  appear 
whether  upon  an  apportionment  a  sufficient  rent  would  have  remiuned 
for  the  property  wliich  was  authorized  to  be  demised. 

64.  In  a  case  before  Lord  Kenyon  at  nisi  prius  (y),  a  rector  made 
a  lease  under  an  act  of  parliament,  and  the  learned  Judge  said,  that  if 
the  demise  was  of  lands  and  an  entire  rent  reserved,  and  there  was 
any  part  which  could  not  be  legally  demised,  the  whole  of  the  demise 
was  void.  The  power  was  to  lease  at  the  best  rent.  The  case  was 
decided  upon  another  point. 

65.  In  another  modem  case,  a  lease  by  a  tenant  in  tail  of  the 
entailed  lands,  which  could  not  be  sustained,  with  leasehold  lands 
intermixed,  at  an  entire  rent,  was  held  void  for  the  tokole ;  for  it  was 
said  there  must  be  an  apportionment,  and  how  could  that  be 
Aone{z)?  But  this  clearly  could  not  be  maintained,  and  it  has 
since  been  overruled,  for  of  course  there  may  be  aja  apportionment 
for  the  land  not  within  the  power,  and  therefore  the  lease  as  to  that 
IS  valid  (a). 

(a?)  Appendix.  («)  Doc  r.  Mryler,  2  Man.  &  Selw.  276; 

iy)  Doe  9.  Lloyd, 3  Gsp.  Ca.  7S.  Doe  o,  Stepbons^  6  Adol.  Si  EU.,  V.S,Mi 

(c)  Uecs  V.  Phillip,  Wi-^htw.  60.  u{fra,  p.  800. 
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66.  But  we  are  now  to  consider  whether  there  can  be  an  apportion-   | 
ment^  so  as  to  sustain  the  lease  as  a  due  execution  of  the  power.  / 

67.  The  point  appears  to  have  arisen  in  Coxe  r.  Day,  where  both 
of  the  estates  were  comprised  in  the  settlement  (&).  The  facts 
appear  to  be,  that  a  fee-simple  estate  was  settled  to  uses  in  strict 
settlement,  with  a  power  of  leasing  at  the  best  rent,  and  a  prebendal 
lease  for  lives  was  by  the  same  deed  vested  in  trustees  upon  trusts 
corresponding  with  the  uses  of  the  fee-simple  estate,  and  power  was 
given  to  the  tmstees,  at  the  request  of  the  tenant  for  life,  to  make 
underleases  similar  to  the  leases  warranted  by  the  first  power.  A 
lease  was  granted  by  a  tenant  for  life  of  the  prebendal  property  iwd 
of  the  fee-simple  landsjt  at  one  yearly  rent.  Upon  an  ejectment,  the 
lease  was  avoided  as  to  the  prebendal  lands,  as  the  legal  estate  was 
in  the  trustees,  and  not  in  die  tenant  for  life  when  he  granted  the 
lease  (c).  Upon  a  case  subsequently  directed  by  the  Court  of 
Chancery,  two  questions  arose,  which  would  impeach  the  lease 
altogether  as  an  execution  of  the  power,  and  the  case  was  decided 
upon  those  questions  against  the  validity  of  the  lease  generally. 
But  a  third  question  was  raised,  viz.  whether  in  -consequence  of  the 
lease  of  the  prebendal  part  of  the  demised  premises  being  void  at 
law,  the  lease  was  or  was  not  valid  as  to  the  freehold  part,  the  rent 
for  the  whole  being  entire ;  and  in  case  the  lease  was  valid  as  to  the 
freehold  part  of  the  premises,  whether  the  lessee  would  be  liable  to 
pay  the  whole  rent  for  the  same,  or  to  have  the  rent  apportioned. 
The  counsel  against  the  lease  admitted  the  third  point  was  against 
him,  upon  the  authority  of  Co.  Litt.  148  b,  which  does  not  appear 
to  have  been  questioned.  Lord  Coke  says,  "  Concerning  the  appor- 
tionment of  rents,  there  is  a  difference  between  a  grant  and  a  reser- 
vation  of  a  reiit ;  for  if  a  man  be  seised  of  two  acres  of  land ;  of  one 
in  fee-simple,  and  of  another  in  tail ;  and  by  his  deed  grant  a  rent 
out  of  both  in  fee,  in  tail,  for  life,  &c.,  and  dieth  ;  the  land  entailed 
is  discharged,  and  the  land  in  fee-simple  remains  charged  with  the 
whole  rent:  for,  against  his  own  grant,  he  shall  not  take  advantage  of 
the  weakness  of  his  own  estate  in  part  But  if  he  make  a  gift  in  tail,  '^ " 
a  lease  for  life,  or  for  years,  of  both  acres ;  the  donor  or  lessor  dieth ; 
the  issue  in  tail  avoideth  the  gift  or  lease ;  the^rent  shall  be  appor- 
tioned :  for  seeing  the  rent  is  reserved  out  ofand  for  the  whole  land, 

it  is  reason  that  when  part  is  evicted  by  an  elder  title,  the  donee  or 
lessee  should  not  be  charged  with  the  whole  rent,  but  that  it  should 
be  apportioned  rateably  according  to  the  value  of  the  land,  as  Little- 
ton here  saith." 

68.  In  Doe  v.  Meyler  (c/),  a  lease  comprised  lands  of  which  the 
lessor  was  seised  in  fee,  and  lands  of  which  he  was  tenant  for  life, 

(4)  13  East,  118.         (c)  Doe  r.  Day,  10  East,  427.        (</)  2  Mau.  fit  Selw.  27eL. 
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with  a  power  of  leasing  at  the  ancient  rent  or  more,  and  an  entire  rent 
was  reserved  for  the  whole,  but  the  lease  in  other  respect*  was  bad  as 
an  execution  of  the  power ;  so  that  the  only  question  was,  whether 
the  lease  was  valid  as  to  the  principal  lands,  which  was  decided  in 
the  affirmative,  upon  the  authority  of  the  passage  in  Co.  Litt  before 
quoted. 

69.  In  a  later  case  Mr.  Justice  Fatteson  observed,  that  in  Doe  o. 
Meyler,  it  might  have  been  that  the  proper  rent  was  reserved  upon 
the  lands  comprised  in  the  power ;  for  Dampier,  Justice,  observed, 
that  the  lands  held  in  fee  might  have  been  demised  without  any 
rent  (e).  But  the  observation  of  Dampier,  Justice,  was  made  with 
reference  to  the  opinion  which  he  had  expressed  at  the  trial  by  a 
recollection  of  the  Lord  Mountjoy's  case,  without  adverting,  he  said, 
to  the  distinction  that  the  grant  and  render  of  one  entire  rent  in  that 
case  tended  to  destroy  the  evidence  of  the  ancient  rent ;  but  that  was 
not  80  therey  because  not  any  rent  was  necessary  to  be  reserved  for 
the  lands  in  fee  simple.  He  does  not,  therefore,  appear  to  have 
thought  that  no  portion  of  the  rent  was  to  go  with  the  fee-simple 
lands,  but  tliat  it  was  actually  a  case  for  an  apportionment  Mr. 
Justice  James  Park  observed,  that  Doe  v.  Meyler  was  analogous  to 
the  case  of  a  person  leasing  at  an  entire  rent  lands  to  which  he  has 
title,  and  others  to  which  he  has  noi^e ;  where,  on  the  leasee  being 
evicted  of  part  by  title  paramount,  the  rent  niay  ^M^ai^tpoj^tipned  (/)• 

70.  Mr.  Justice  Park,  in  delivering  his  opinion  in  Smith  and  Doe, 
in  the  House  of  Lords  (^),  observed,  that  in  Doe  o.  Meyler  the  lease 
was  not  executed  according  to  the  power,  for  it  added,  ^^  and  if  there 
be  no  sufficient  distress ;"  but  the  Court  held,  though  the  lease  was 
void  because  not  executed  according  to  the  power,  yet  it  was  good 
as  to  the  land  of  which  the  lessor  was  seised  in  fee,  and  the  Court 
apportioned  the  rent ;  which  was  an  erroneous  judgment,  if  the  ob- 
jection to  the  lease  in  Smith  and  Doe  was  not  a  good  one.  But  we 
may  observe  that  the  apportionment  of  the  rent  was  proper  in  any 
view  of  the  case;  for  even  if  the  lease  had  been  a  good  execution  of 
the  power,  unless  the  remaindeivman  and  the  heir-atp-law  or  devisee 
of  the  lessor  had  been  the  same  person,  it  was  of  necessity  that  the 
rent  should  be  apportioned. 

71.  In  the  later  case  of  Doe  v.  Bendle  (A),  a  power  to  lease,  re- 
serving the  ancient  rents,  was  held  to  extend  only  to  the  lands 
anciently  let.  A  lease  was  granted  under  the  power  of  an  estate 
consisting  partly  of  lands  anciently  let,  and  partly  of  lands  which  had 
never  before  been  demised,  but  both  were  comprised  in  the  settlement 
The  lease  was  at  one  entire  rent,  viz.  the  ancient  rent  payable  for 

(«)  See  5  Dam.  k  Ado).  302,  2  Nev.  Sc  (ff)  h\fra. 

Man.  208.  (A)  3  Mau.  &  Scl.  00. 

(/)  Ibid. 
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the  part  of  the  property  which  had  been  anciently  let.  After  the 
death  of  the  lessor,  upon  which  event  the  lease  ceased  as  far  as  it 
comprised  the  lands  not  before  let,  the  question  was,  whether  it 
could  be  maintained  as  to  the  lands  within  the  power.  It  was  con- 
tended, that  as  nothing  passed  by  the  instrument  as  an  appointment, 
except  the  lands  anciently  demised,  the  ancient  rent  was  reserved, 
and  issuing  out  of  those  lands  only.  But  the  Court,  upon  the 
authorities  applying  to  leases  under  the  enabling  statutes  and 
Mountjoy's  case,  held  that  that  cannot  be  deemed  tiie  ancient  and 
accustomed  rent  which  is  reserved  upon  lands  never  let  before,  as 
well  as  upon  lands  anciently  let. 

72.  We  cannot  fail  to  observe  that  in  this  case  no  apportionment 
could  have  made  the  lease  valid  under  the  power,  for  the  ancient 
rent  only  was  reserved  for  all  the  property.  If  the  lease  had  been 
partially  valid,  the  lessee,  upon  the  eviction  of  the  pari  not  well 
demised,  would  have  been  entitled  to  an  apportionment,  and  could  not 
have  been  compelled  to  pay  for  a  part  of  the  property  all  the  rent  he 
agreed  to  pay  for  the  whole.  A  lease  of  two  estates  under  a  power 
requiring  the  ancient  rents,  formerly  let  separately,  but  upon  which 
the  proper  amount  of  rent  was  reserved,  was  held  to  be  valid  (f). 

73.  In  a  later  case  in  which  this  point  arose  (A),  a  lease  was 
granted  under  a  power  of  land  within  the  power,  and  also  of  two 
fields  excepted  out  of  it,  at  an  entire  rent.  The  power  required  the 
like  rents  as  were  then  reserved,  or  more.  The  rent  reserved  by  the 
testator,  for  the  part  authorized  to  be  let,  was  29  L  The  rent  re- 
served by  the  lease  in  question  was  40  /.  The  Lord  Chief  Justice 
simply  observed,  that  Doe  v.  Rendle  was  a  clear  authority  for  the 
plaintiff,  and  so  the  lease  was  held  to  be  altogether  void.  But  this 
might  require  reconsideration  (Z).  It  was  certainly  distinguishable 
from  Doe  o.  Bendle,  for  the  reason  before  stated.  The  point  in 
Doe  V,  Matthews  camfe  before  the  Court  upon  a  azse  reserved  upon  a 
trial  in  ejectment,  and  Mr.  Justice  James  Parke  observed,  in  the  course 
of  the  argument,  that  it  could  not  be  known  from  the  data  in  the  case 
what  would  be  the  proper  portion  of  rent  on  either  part  of  the  demised 
property,  the  valtie  of  the  two  closes  not  being  given*  In  truth,  there- 
fore, the  Court  were  precluded  by  the  case  from  considering  the 
point  upon  which  the  validity  of  the  lease  pro  tanto  altogether 
depended. 

74.  In  the  last'case  (m),  upon  this  subject,  where  the  Court  held  a 
lease  void  as  to  the  land  within  the  power,  because  it  was  mixed  and 

(i)  Doe  «.  Hole,  11  Adol.  &  £11.,  N.  S.,  reservation, 

ess.  (m)  Doe  v.  Stephens,  6  Adol.  &  Ell.  N.  S. 

{k)  Doe  V.  Matthews,  6  Bam.  k  Adol.  205;  see  Marquis  of  Donegal  v.  Gregi  13  Ir. 

208 ;  see  p.  806,  gu^tt,  £q.  Rep.  12. 

(/)  Sec  besides  the  peculiar  form  of  the 
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joined  at  an  entire  rent  with  others  to  which  the  power  did  not 
extend^  it  was  said,  in  delivering  judgment,  that  Lord  Cardigan  and 
Montague,  Doe  v.  Rendle,  and  other  authorities  which  are  commented 
upon  in  Doe  v.  Jjock,  establish  the  position  that  the  mere  joining  of 
strange  tenements  at  an  entire  rent  is  fatal  to  the  lease.  But  in  the 
case  before  the  Court  the  ancient  and  accustomed  rents  and  heriots 
were  to  be  reserved,  and  there  would  be  no  ancient  and  accustomed 
rent  as  to  the  land  not  within  the  power,  and  it  was  difficult  to  see 
how  the  small  rent  [of  17  #•  yearly]  reserved  by  the  lease  could  be 
apportioned. 

75.  We  may  observe  that  the  previous  authorities  do  not  establish 
the  general  position  that  the  mere  joining  of  strange  tenements 
at  an  entire  rent  is  fatal  to  the  lease.  The  rent  could  have  been 
apportioned  had  all  the  tenements  been  subject  to  the  power,  and 
why  not  in  this  case  ?  For  the  lessor  could  demise  the  tenement  not 
within  the  power  at  any  rent  which  he  thought  proper,  and  al- 
though as  to  that  tenement  there  could  be  no  ancient  and  accustomed 
rent  within  the  power ^  yet  in  fact  there  could  be  and  was  an  ancient 
and  accustomed  rent  as  to  this  tenement,  and  so  the  jury  fomid. 
Upon  an  apportionment,  therefore,  the  proper,  that  is  the  ancient 
and  accustomed  rent,  would  have  gone  with  the  tenements  authorized 
to  be  demised  by  the  power,  and  also  with  the  tenement  of  which  the 
lessor  was  seised  in  fee.  And  this  construction  would  have  led  to  no 
inconvenience,  and  would  have  supported  instead  of  defeating  the 
contract  of  the  parties  (I). 

76.  The  cases  establish  this  rule,  that  where,  as  in  Campbell  v. 
Leach,  a  rent  is  reserved  according  to  the  quantity  or  produce,  as 
the  tenth  of  the  produce  of  every  mine,  or  40  s,  an  acre,  or  the  like, 
then,  although  the  demise  is  joint  in  terms,  and  part  is  not  well 
demised,  or  not  comprised  in  the  power,  yet  it  shall  hold  good  as  to. 
the  lands  within  the  powy,  and  duly  demised  fTnt  that  wHere  the 
ancient  rent  is  required,  and  that  is  reserved  as  an  entire  rent  for  the 
land  within  the  power  and  more,  the  lease  is  bad  as  an  execution  of 
the  power,  not  simply  because  it  tends  to  destroy  the  evidence  of  the 
ancient  rent,  but  because  upon  an  apportionment  the  ancient  rent 
would  not  remain  for  the  land  anciently  let  Where  the  best  rent 
is  required,  and  the  reservation,  although  of  one  entire  rent  for  land 
partiy  within  the  power,  and  partly  not  subject  to  it,  would  upon  an 
apportionment  leave  sufficient  for  the  settled  lands,  so  as  to  satisfy 
the  terms  of  the  power,  it  appears  to  be  still  open  to  msuntain  that  the 
lease  may  be  supported  as  a  due  execution  of  the  power.  The  inclina- 
tion of  the  Courts  would  probably  be  to  hold  that  the  remainder-man 


(I)  17  k,  18  Vic.  c.  33,  gives  BaciliUes  for  the  apportionment  of  rant  where  ptrU  of 
lands  in  lease  are  taken  for  the  purpose  of  the  Cburcli,  Building  Acts. 
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was  not  bounds  on  account  of  the  difficulty  which  such  a  reservation 
would  impose  upon  him.  But  the  point  has  not  perhaps  been  con- 
sidered with  the  attention  which  it  deserves.  There  are  grounds  upon 
which  such  a  lease  might  be  properly  supported,  and  a  contrary 
resolution  would  work  great  injustice  against  lessees,  who  frequently 
have  no  means  of  guarding  against  the  introduction  of  parcels  not 
within  the  power. 

77.  If  an  estate  were  held  in  undivided  moieties,  and  the  same 
person  were  seised  in  fee  of  one  moiety,  and  tenant  for  life,  with  a 
power  of  leasing  at  the  best  rent  of  the  other,  and  wer^  to  make  a 
lease  of  the  entirety  at  an  entire  gross  rent,  it  seems  dear,  that  upon 
his  death,  the  rent  would  go  according  to  his  several  interests  in  the 
land ;  that  is,  one  moiety  with  the  settled  portion  of  the  estate,  and 
the  other  moiety  with  the  unsettled ;  and  that,  if  the  rent  were 
sufficient  in  amount,  the  power  would  be  well  executed. 

78.  In  none  of  the  cases  hitherto  considered  was  there  a  distinct 
reservation  of  a  particular  sum  in  respect  of  the  lands  comprised  in 
the  power;  where  there  is  such  a  reservation,  that  constitutes  a 
several  demise,  and  no  objecticm  can  be  raised  to  the  execution  of 
the  power  (w). 

79.  In  powers  of  leasing  it  is  usual  to  express  that  the  rent  ; 
reserved  shall  be  incident  to  and  go  along  with  the  reversion  and 
inheritance  of  the  estate  demised ;  and  in  well-drawn  leases  under  / 
powers  the  rent  is  accordingly  reserved  to  the  tenant  for  life,  and  I 
"after  liis  decease  to  the  person. o;:  persons  who  shall  for  the  time 
Feiiig  Be  entitled  to  the  reversion  and  inheritance  of  the  premises 
under  the  instrument  creating  the  power.  But  it  is  well  established, 
tKat  a  reservation  to  the  tenant  for  life,  exercising  the  power,  "  his 
heirs  and  assigns,**  is  a  good  reservation ;  for  those  words  mean  of 
necessity  the  person  to  whom  the  inheritance  shall  go ;  the  words 
can  have  no  other  meaning  (o).  It  is  not  unusual  to  reserve  rent 
generally  during  the  term,  without  saying  to  whom ;  and  in  Whit- 
lock's  case  it  was  agreed  that  this  was  the  most  clear  and  sure  way, 
andf  the  law, will  make  the  distribution.  However,  all  the  three 
several  ways,  viz.  to  the  tenant  for  life  and  persons  in  remainder ; 
to  the  tenant  for  life,  his  heirs  and  assigns,  and  generally  during  the 
term,  are  good  enough  and  effectual  in  law.  It  was  originally 
argued  in  Whitlock's  ca§,e,  that  even  the  reservation  to  such  person 
or  persons  who  shall  have  the  inheritance  ^of  the  premises,  was 
merely  void,  for  no  rent  could  be  reserved  but  to  the  lessor,  donor, 
or  feoffor,  and  his  heirs,  who  are  privies  in  blood,  and  not  to  any  who 

(n)  For  what  amounts  to  a  several  re?er-  v.  Scot,  LoflPt,  310,  3  Bligb,  331,  n. ;  and  see 

vation,  see  Knight's  case,  5  ttcp.  64  b  J  and  Dou:;1.  572;    Campbell    r.    Leach,  Am bl. 

see  Doe  r.  Rendle,  3  Mau.  k  Sclw.  99.  740. 

(o)  Whitlock's  case,  8  Rep.  60  b  j  Hotley 
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is  privy  in  estate.  But  it  was  resolved  that  the  reservation  was 
good ;  for  the  lease  hath  not  its  essence  from  the  estate  of  the  lessor, 
which  he  hath  for  life,  but  the  lease  nath  its  essence  out  of  the 
original  assurance,  and  in  construction  of  law  precedes  the  estate  fot 
HFe  and  all  the  remainders ;  for  after  the  lease  made,  it  is  as  much  as 
if  the  use  had  been  limited  originally  to  the  lessee  for  the  term ;  and 
then  the  other  limitations,  in  construction  of  law,  follow  it.  Then 
when  the  lessor  reserves  rent  to  him  and  his  heirs,  it  is  good ;  for  that, 
by  construction  of  law,  precedes  the  limitation  of  the  uses  ;  aiid  then, 
it  being  well  reserved,  it  is  well  transferred  to  every  one  to  whom  any 
use  is  limited.  So  if  the  reservation  be  to  the  lessor,  and  to  every 
person  to  whom  the  inheritance  or  reversion  of  the  premises  shall 
appertain  during  the  term,  that  is  likewise  good ;  for  the  law  will 
distribute  it  to  every  one  to  whom  any  limitation  of  the  use  shall  be 
made :  and  in  such  case  no  rent  is  reserved  to  a  stranger,  for  the 
reservation  precedes  the  limitations  of  the  uses  tQ  .strangers. 

80.  In  Berry  v.  White  (p),  where  the  reservation  was  to  the 
lessor,  his  heirs  and  assigns,  the  lease  was  not  made  by  the  settlor. 
Bridgman,  C.  J. 9  observed,  that  the  reason  held  well  in  Whitlock's 
case,  for  Whitlock,  who  made  th^  lease,  made  the  settlement ;  and 
therefore,  if  (as  the  law  makes  construction)  the  lease  was  made 
before  the  remainders  limited,  then  the  rent  was  well  reserved  to 
him,  his  heirs  and  assigns,  for  he  had  the  inheritance  at  the  time  of 
that  reservation.  But  in  the  case  before  him,  A  made  the  settle- 
ment, and  By  who  was  not  his  heir,  made  the  lease ;  and  therefore 
such  a  reservation  to  B,  his  heirs  and  assigns,  before  the  limitation 
of  uses,  had  been  naught.  But  he  held  the  reservation  good, 
because  it  was  during  the  continuance  of  the  term;  and  he  con- 
sidered the  addition  of  the  words,  ^^  to  him,  his  heirs  and  assigns," 
as  being  void  in  themselves,  and  not  vitiating  the  reservation,  which 
was  good  without  them.  And  he  held,  that  if  B  had  reserved  the 
rent  to  him,  his  executors  and  assigns,  during  the  temiy  or  to  him  and 
his  wife  during  the  term,  or  to  him  during  the  term,  the  law  would 
have  rejected  that  which  is  void. 

81.  In  a  recent  case  {q)y  where  A  had  a  general  power  of  appoint- 
ment under  a  settlement,  with  a  limitation  in  default  of  appointment  to 
B  in  fee,  in  trust  for  A  in  fee,  and  A  granted  a  lease  under  the  power, 
and  the  rent  was  reserved  during  the  term  to  A,  his  heirs  and  assigns, 
and  the  lessee  covenanted  with  Ay  his  heirs  and  assigns,  to  pay  the 
rent  and  to  repair,  with  a  power  of  re-entry  in  case  of  breach  of 
covenant  to  ^  his  heirs  and  assigns ;  upon  ejectment  for  breach  of 
covenant  to  repair,  it  was  contended  that  the  power  of  re-entry  was 

(p)  Bridg.  by  Ban.  103;  Isherwood  0.  (9)  Greenaway  r.  Hart,  14  Com.  Bcncb, 

Oiakuow,  3  Mau.  &  Sciw.  382,  infra,  340,  2  Com.  L.  Kep.  370. 
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reserved  to  strangers,  as  A  had  no  legal  estate,  and  in  that  respect 
the  case  was  distinguishable  from  those  where  the  donee  of  the 
power  was  tenant  for  life  of  the  legal  estate ;  and,  moreover,  the  law 
as  to  reservation  of  rent  did  not  apply  to  a  condition  of  re-entry,  but 
it  was  of  course  held,  that  the  power  of  re-entry  was  well  reserved  to 
the  person  entitled  to  the  legal  remainder  expectant  upon  the  lease  ; 
and  that  the  case  was  not  distinguishable  from  that  where  the  donee 
of  the  power  has  a  legal  estate  for  life,  and  it  made  no  difference 
whether  the  power  was  reserved  by  the  settlor  to  himself,  or  was 
given  to  one  by  a  settlement  made  by  another.  The  case,  we  may 
observe,  admitted  of  no  doubt ;  for  there  was  more  difficulty  in 
holding  that  the  power  could  operate  distributively  where  the  donee 
was  legal  tenant  for  life,  that  is  to  the  donee  himself  properly,  and 
after  his  death  to  the  remainder-men,  who  were  not  his  heirs  and 
assigns,  than  in  attributing  the  power  of  re-entry  to  the  persons 
entitled  to  the  legal  estate  under  the  settlement,  where  the  donee 
himself  had  only  an  equitable  estate.  However  the  point  is  now  at 
re8t(I). 

82.  In  a  case  (r)  where  an  estate  was  settled  to  the  use  of  a  mort- 
gagee for  one  thousand  years,  remainder  to  one  for  life  with  remain- 
ders over,  with  a  power  to  the  tenant  for  life  to  lease  for  ten  years 
from  the  date  of  the  deed,  or  seven  years  from  the  day  of  her  decease, 
reserving  the  best  rent,  &c.,  and  the  tenant  for  life  made  a  leate 
under  the  power  for  seven  years  from  her  death,  paying  the  rent  to 
M.  B.  (the  remainder-man  in  tail)  or  the  person  or  persons  who  for 
the  time  being  should  be  entitled  to  the  freehold  or  inheritance  of  the 
premises  immediately  expectant  on  her  decease,  it  was  held  that  the 
prior  mortgagee  for  years  was  entitled  to  the  rent. 

83.  Yet  in  a  case  where  the  estate  was  conveyed  to  releasees  to 
uses,  to  the  use  of  trustees  for  five  hundred  years  (II)^  and  subject 
thereto  to  the  settlor  for  life  with  remiunders  in  strict  settlement,  and 
with  a  power  to  him  by  deed,  &c.,  either  referring  or  not  referring  to 
the  power  to  lease  the  property  for  any  term  not  exceeding  twenty-one 
years,  to  take  effect  in  possession  and  not  in  reversion,  so  as  that  there 
should  be  reserved,  payable  during  the  estate  created,  the  best  yearly 
rent,  to  be  incident  to  the  immediate  reversion  of  the  hereditaments, 

• 

that  could  be  obtuned ;  and  the  settlor,  not  referring  to  the  power, 
but  in  manner  directed  by  it,  made  a  lease  of  the  property  for  twelve 

(r)  Rogers  v,  Humphreys,  4  Adol.  &  Ell.  299. 


(I)  I  have  allowed  this,  which  was  written  before  the  decision  ia  Yellowly  v,  Gower, 
infra,  to  remain ;  but  the  reader  must  have  regard  to  that  decision. 

(II)  The  trusts  are  not  statrd  in  either  of  the  reports;  no  doubt  they  were  to  raise 
portions  for  younger  children. 
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years  from  the  date  of  the  lease,  at  a  rackrent,  which  was  reserved 
to  the  settlor,  his  heirs  and  assigns ;  the  lease  was  held  not  to  he  an 
execution  of  the  power,  Mr.  Baron  Parke,  in  delivering  the  judg- 
ment of  the  Court,  observed,  that  it  was  contended  that  the  condition 
as  to  the  reservation  of  rent  being  reserved  incident  to  the  immediate 
reversion  was  not  performed,  because  in  the  lease  it  was  made  pay- 
able to  the  settlor,  his  heirs  and  assigns,  and  he  had  no  legal  estate 
in  possession,  and  consequently  no  legal  reversion,  but  simply  a  legti 
estate  in  remainder  after  the  five  hundred  years'  term.  It  was  a 
question  of  some  nicety,  but  the  Court  thought  it  was  bad.  Where 
^e  lessor  was  legal  tenant  for  life  in  possession,  they  admitted  the 
general  rule.  But  where  the  donee  of  the  power  has  not  any  estate 
at  all,  and  reserves  rent  payable  to  himself,  though  the  lease  takes 
its  effect  from  the  settlement,  the  reservation  of  rent  to  the  lessor  is 
not  a  reservation  of  rent  to  be  incident  to  the  immediate  reversion  of 
the  hereditaments  and  so  not  according  to  the  power.  Upon  the  dae 
execution  of  the  power  by  a  proper  lease,  the  estate  of  the  lessee 
would  take  effect  out  of  the  term  of  five  hundred  years.  .  The  lessor 
would  have  no  right  to  the  rent  upon  such  a  lease  unless  the  settle- 
ment, by  giving  him  a  leasing  power,  gave  him  by  impKcation  a 
reversion  during  the  currency  of  the  lease,  which  could  not  be  with- 
out taking  it  from  the  term  of  five  hundred  years,  which  would  break 
the  term  into  two  parts,  and  so  defeat  the  intention  of  the  settlement 
Such  an  implication,  therefore,  could  not  be  made.  Jjf,  however^  the 
power  had  been  recited  in  the  lease,  the  lease  would  on  the  face  of  it 
show  that  it  was  meant  to  be  according  to  the  power,  and  to  make  it 
so,  the  reservation  of  the  rent  to  the  lessor  might  be  rejected  as  sur- 
plusage ;  the  reddendum  during  the  term  being  sufficient  to  make 
the  rent  payable  to  the  parties  entitled  to  the  reversion.  In  such 
a  case,  the  condition  that  the  rent  should  be  reserved  so  as  to  be 
incident  to  the  reversion  would  be  performed.  In  the  present  case 
the  lease  did  not  recite  the  power. — The  lessee  had  covenanted  to 
pay  the  rent  to  the  lessor,  and  knows  nothing  of  any  other  person 
who  could  be  entitled  to  receive  it.  Where  the  power  is  recited, 
the  lessee,  who  is  presumed  to  know  the  law,  knows  that  the.  reser- 
vation to  the  lessor  is  idle  and  superfluous  («). 

84.  This  is  indeed  a  narrow  construction.  Some  weight  appears 
to  have  been  given  to  the  circumstance  that  there  was  a  term  of 
years  prior  to  the  life  estate,  but  this  presented  no  real  difficulty ; 
for  botii  by  operation  of  law,  and  by  the  terms  of  the  power  requir- 
ing the  lease  by  the  tenant  for  life  in  remainder  to  take  effect  in 
possession,  the  lease  would  override  the  term.     But  after  the  lease 

(*)  Ycllowly  V.  Gower,  24  L.  J.,  N.  S.,  289;  11  Ex.  Rep.  274. 
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the  tenant  for  IiIb  would  have  no  greater  right  to  the  rent  as  against 
tlie  trustees  of  the  term,  than  before  the  lease  he  had  to  the  posses- 
sion and  the  profits  of  the  estate*  A  reservation  of  the  rent  to  the 
lessor^  lus  heirs  and  assigns,  is  by  law  free  from  objection,  for  the 
rent  was  made  payable  during  the  term,  and  the  other  words  might 
have  been  rejected  as  surplusage,  or  without  rejecting  the  words, 
they  might,  and  ought,  according  to  the  doctrine  in  Whitlock's  case, 
to  have  been  held  to  be  a  good  reservation,  and  to  be  well  transfer- 
able to  every  one  to  whom  any  use  is  limited.  This  doctrine  par- 
ticularly applies,  if  we  are  to  be  bound  by  technicalities  in  a  case 
like  this,  where  all  the  uses  were  served. out  of  a  seisin  created  by 
the  settlor,  the  tenant  for  life  under  the  settlement.  Now  it  was 
admitted  that  the  reservation  would  have  been  good  if  the  power  had 
been  recited.  But  in  order  that  a  lease  should  operate  as  an  execu- 
tion of  a  power,  it  is  not  necessary  to  refer  to  the  power  where  the 
lease  cannot  have  all  the  effect  intended — ^as  in  this  case,  where  the 
lease  would  cease  on  the  death  of  the  tenant  for  life  within  the 
term,  if  made  by  force  of  his  interest ;  therefore,  as  we  have  seen, 
the  lease  should  be  held  to  operate  under  the  power,  although  there 
appears  no  such  intention  of  the  parties.  This  is  settled  law,  as  we 
have  8een(^).  Here  the  intention  is  clearly  shown;  for  notwith* 
standing  the  prior  term  of  five  hundred  years,  and  the  limitations 
subsequent  to  his  life  estate,  the  tenant  for  life  made  the  lease  for  an 
absolute  term  in  possession,  and  reserved  the  rent  to  his  heirs  and 
assigns,  that  is,  to  those  claiming  the  estate  under  him,  whether  prior 
to  him  or  after  him.  The  power  followed  the  rule  of  law,  for  it 
authorized  a  lease,  either  referring  or  not  referring  to  the  power. 
The  objection  that  the  lessee  did  not  know  to  whom  the  rent  was  to 
be  paid,  inasmuch  as  the  power  was  not  recited,  does  not  seem  en- 
.  titled  to  much  weight.  It  would  to  some  extent  prevail  in  every 
case  where  the  lessee  was  not  furnished  with  a  copy  of  the  settle- 
ment, and  it  could  lead  to  no  practical  difficulty,  for  no  person  could 
claim  the  rent  without  showing  his  title  under  the  settlement.  But 
this  is  a  weak  ground,  for  while  it  seems  to  protect  the  lessee,  it 
really  takes  from  him  the  benefit  which  the  settled  rule  of  law  gives 
him  in  such  a  case ;  viz.  a  valid  lease  for  the  whole  term  according 
to  the  terms  of  the  lease. 

85.  The  rule — already  stated — prevails  equally  as  to  any  other 
reservation,  e.  g.  heriots,  and  also  to  the  persons  by  whom  the  render 
is  to  be  made.  Therefore  where  in  a  power  to  lease  for  years  deter- 
minable upon  lives,  the  usual  reservations  were  required  and  the  old 
lease  reserved  the  best  goods  of  the  lessee,  his  executors,  administrators, 

(0  P.  344,  345. 
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or  assigns^  or  Buch  person  as  shall  be  in  possession  of  the  premises, 
the  power  was  held  to  be  satisfied  by  a  reservation  of  the  best  goods 
of  the  person  or  persons  who  for  the  time  being  shall  be  tenant  or 
tenants  in  possession  of  the  same  premises.  And  a  reservation  in 
the  same  case  of  the  best  goods  of  the  tenant  by  name,  stopping 
there,  the  CJourt  would  by  no  means  say  was  objectionable,  for  as 
the  payment  of  these  heriots  could  only  be  enforced,  by  distress  or 
action,  a  distress  might  be  made  of  the  best  beast  of  the  tenant  named, 
if  alive,  or  should  he  be  dead  or  have  parted  with  the  premises,  what 
was  his  best  beast  (u). 

86.  So  if  the  ancient  reservation  of  suit  to  the  mill  were  to  the 
lord  of  the  manor,  and  in  the  new  lease  it  is  to  the  owner  of  the 
inheritance,  that  can  make  no  difference  (:r). 

87.  Before  closing  this  section,  we  may  recal  to  our  remembrance 
the  case  of  Talbot  v.  Tipper,  where,  as  we  have  seen,  under  a  power 
'^  to  lease  with  or  without  fine,  and  rendering  such  rents  and  services 
as  the  donee  should  think  fit,"  it  was  determined  that  no  rent  what- 
ever need  be  reserved  (y). 

88.  In  Audley  v.  Audley,  the  power  in  a  settlement  was,  that  the 
husband  should  have  power  to  make  leases  *^  for  a  provision  of  any- 
thing he  should  have,  or  otherwise  as  he  should  direct;"  and  it 
seems  to  have  been  declared  to  be  for  the  benefit  of  the  younger  chil- 
dren. C.  J.  Hale  declared  the  power  good,  and  that  a  lease  made  by 
force  of  it  to  trustees  for  ninety-nine  years,  if  several  of  his  children 
should  so  long  live,  in  trust,  reserving  as  a  rent  two-thirds^  of  the 
yearly  value,  was  valid;  and  it  was  so  decreed  in  the  Court  of 
Chancery  (z). 

89.  By  the  4  Will.  4,  c  22(a),  it  is  provided  that  all  rents 
reserved  by  any  lease,  granted  under  any  power  after  the  passing 
of  the  act,  shall  be  apportioned  for  the  benefit  of  the  personal  repre- 
sentatives of  any  person  interested  in  such  rents;  and  the  act 
extends  to  leases  granted  after  the  act  under  powers  created  before 
it  passed  {b), 

(u)  Doe  V.  Lock,  2  Adol.  &  Ell.  705;  &  Fm.  1 ;  2  Jebb  dc  Sy.  dOO ;  1  H.  of  L 

Marquis  of  Donegal  v.  Greg,  13  Ir.  £q.  Cas.  676;  supra,  p,  4^, 
Rep.  12.  (z)  2  Cha.  Rep.  S2. 

(x)  S.  C.  (a)  Sect.  2  (16  June  1834). 

(y)  Vide  svpra,  p.  433;    Muskoiry  v.  (b)  Lock  v.  De  Burgh,  4DeGex&S0a* 

Chinnery,  Lloy.  &  Goo.  t.  Sagd.  185 ;  7  Cla.  470;  Plammer  v.  Whlteleyi  1  John.  685. 
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SECTION   VII. 


OF   THE   COVENANTS   AND   CONDITIONS   TO   BE   OBSERVED. 


1.  ReaervatUms  and  exceptmis. 

3.  Exertion  not  a  retervtition. 

4.  Reasonable  time  may  be  aUoioed  far 

re-entry,    although    the    poteer    is 
silent. 
5.^  So   it    may  be  qualified  by  latqful 
>      demand,   and  no   si{fficient    dis- 
13.  J       tress. 
0.  Coxe  V.  Day. 
7.  Lord  Jerte^s  case. 
II.  Coxe    V.    Day    ooerrided    by     Lord 

JerseyU  ease, 
n.  If  no  overt  distress  good. 

18.  Period    fixed     by    power    inay    be 

shortened. 

19.  Limited  power  of  re-entry  for   non- 

repair, 

20.  Where  qualifications  are  confined  to 

one  class  of  leases. 

21.  Power   to  commit  waste  contrary  to 

prohibition,  lease  void. 

22.  Necessary  or  usual  privileges. 

23.  Counterpart. 

24.^1Vhat  covenants  arv  required  where 

25.  /      povoer  is  silent. 

26.  Wsual  covenants   required    must   be 

inserted. 
28.   What   are   not  usual    or   reasonable 
covenants. 


29.  Covenant  to  build  necessary  where 
building  lease  is  to  contain  reason- 
able covenants. 

30.  Potoer  to  lease  for  new  building,  or 
for  rebuilding  and  repairing  :  Doe  y. 

Wethers. 

3 1 .  Observations  thereon. 

32.  Covenants  for  building  required. 

34.  Where  covenant  by  the  lessor  to  repair, 
j'C.  binds  the  inheritance. 

35.  Ancient  boons  required  to  be  reserved, 
includes  covenants. 

36.  And  omission  of  old  covenant  to  pay 
taxes,  bad. 

37.  Heriots  improperly  reserved, 

23.^ItHproper  covenant  binding  the  rever- 

38.  J       sion  avoids  the  lease. 
30.  Void  lease  not  supported  because  lessee 

has  done  what  ought  to  have  keen 
I  required. 

41.  Lessee* s  covenants  enure  to  remainder- 

man, 

42.  Although  not  required  by  the  power. 

43.  So  a  power  of  re-entry. 

^."XAnd  covenants  by  a  lessor  run  wUh 

45  /      the  land. 

47.  Debt  lies  agaiftst  the  lessee. 


1.  In  considering  what  is  required  by  a  power  of  leasing,  we 
should  bear  in  mind  that  rent,  heriots,  suit  of  mill,  and  suit  of  court, 
are,  according  to  the  legal  sense  and  meaning  of  the  word,  reservations. 
A  privilege  to  the  lessor  to  hawk,  hunt,  fish  or  fowl,  is  not  either  a 
reservation  or  an  exception  in  point  of  law.  A  right  to  the  lessor  to 
cut  and  carry  away  the  timber,  or  to  have  the  property  in  it  or  in 
mines,  is  not  a  reservation  but  an  exception  (a), 

2.  In  a  case  where  the  ancient  rent  and  reservations  were  required, 
it  was  held  that  as  there  were  other  legal  reservations  besides  rent, 
to  satisfy  the  words  "  rent  and  reservations,"  matters  which,  in  point 
of  law,  were  the  subject  of  exception,  could  not  be  deemed  a  reser- 
vation. The  Court  observed  that  it  might  be  said,  that  if  the  person 
who  creates  the  power  uses  the  word  "  reserving  "  in  such  a  way  as 
to  make  an  exception  a  reservation,  it  must  be  so  taken,  but  diey 

(a)  Doe  V.  Lock,  2  Adol.  Sc  £11.  705.  % 

3  P 
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thought  not  necessarily.  "  Powers  in  many  respects  are  oonstraed 
80  very  strictly^  that  diey  musl  be  so  throughout.**  (ft).  The  true 
rule,  we  may  observe^  no  doubt,  is,  that  the  words  must  be  read  in 
their  proper  legal  sense,  unless  the  creator  of  the  power  has  imposed 
a  different  meaning  upon  them,  which  is  apparent  upon  the  face  of 
the  instrument,  in  which  case,  as  there  is  no  magic  in  words,  ms 
sense  must  be  adopted.  But  if  the  words  are  unexplained,  and 
there  is  sufficient  to  satisfy  them  in  their  legal  sense,  Uiey  must 
be  confined  to  that  meaning.  This  was  the  point  decided  in  Doe 
V,  Lock. 

3.  In  the  usual  power  of  leasing,  besides  the  reservation  of  4e 
best  rent,  it  is  generally  required  that  the  lessee  covenant  for  pay- 
ment of  the  rent ;  that  a  clause  be  inserted  for  re-entry  in  default 
of  payment;  that  the  lessee  be  not  made  dispunishable  of  waste; 
and  that  he  execute  a  counterpart  of  the  lease :  and  if  any  of  these 
conditions  be  not  pomplied  with^  the  lease  will  be  void. 

4.  It  should  never  be  stated  generally  that  a  clause  of  re-entjy 
shall  be  contained  in  the  lease,  but  it  should  be  expressly  stated  how 
many  days  the  rent  must  be  in  arrear:  the  usual  period  is  twenty- 
one  days.  A  reasonable  time  may  however  be  inserted  in  the  lease, 
although  the  power  is  general  on  this  head.  In  the  case  of  Jones  v. 
Vemey  (c)  this  was  done,  and  no  objection  appears  to  have  been 
made  on  that  ground,  although  the  case  was  mu<ji  considered ;  and  it 
is  now  a  settled  point  that  a  reasonable  time  may  be  allowed,  and 
the  law  will  take  notice  of  what  is  a  reasonable  period  (<2). 

6.  In  the  case  of  Hotiey  v.  Scot  (e),  the  power  required  the  in- 
sertion in  the  leases  of  a  clause  of  re-entry  on  non-payment  of  the 
rent  for  twenty-one  days.  A  lease  was  made  with  a  power  of  re- 
entry in  case  the  rent  should  be  behind  for  twenty-one  days,  havi»9 
been  lawfully  demanded  {f\  or  no  sufficient  distress.  There  the  power 
prescribed  the  time,  and  that  was  followed  by  the  lease^  bat  the 
qualifications  above-mentioned  were  added,  although  the  power  wafl 
silent  in  that  respect.  In  support  of  the  lease,  it  was  argued  that 
notiiing  was  added  but  what  came  in  by  force  of  law,  or  foUowed 
upon  a  deficiency  of  the  vague  and  not  sufficientiy  explicit  words  oi 
the  power.  Is  not  rent,  it  was  asked,  always  to  be  demanded  before 
a  distress  becomes  liable,  or  a  forfeiture  incurred?  And  as  to  the 
oiher,  if  there  be  a  sufficient  distress,  what  tiien  ?    The  rent  will  be 

(6)  Doe  V.  Lock,  2  Adol.  &  £11.  705;  Wingfleld,  2  Brod.  &  Bing.  40S;  B.  C  7 

thfs  passage   is  probably  incorrectly  re-  Price,  348;  3  BUgh,3dl  n.;  andfiHoo^ 

ported.  346  n.;  Seij.  Hill's  MSS.,  Line  In»^ 

(p)  WUles,  leo ;   see  Higgins  v.  Lord  and  see  App.  to  Printed  Cases,  D.  P- 1®*^ 

Hosse,  3  Bligh,  112;  Rntland  9.  Doe,  5  Nugent  v.  Cnthbert.                             ^ 

Mees.  &  Wels.  694.  (/)  This  appears  to  be  so  from  tlw  M^' 

(cf)  Cases  ir\fra.  Report  la  Lioc.  Inn  Library. 
^)  hofSt,  316;  7iom.  Lord  Tankerville  r. 
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recovered  without  re-entry ;  and,  neither  in  reason,  equity,  or  con- 
science, could  there  be  any  other  intent  of  the  original  power.  And 
Lord  Mansfield  said,  that  aa  to  demand,  a  clause  of  re-entry  was 
required  as  a  security  for  the  rent:  demand  is  requisite  both  by 
Common  law  and  statute :  a  clause  of  re-entry  will  never  be  allowed 
to  operate  further  than  as  a  security  for  rent.  A  re-entry  is  to 
enforce  the  payment  of  rent ;  it  is  an  immediate  forfeiture  of  the 
estate  by  common  law :  by  statute  it  cannot  be  without  a  want  of 
distress.  According  to  another  report  he  said,  the  clause  of  re-entry 
[in  the  power]  is  short,  with  words  of  course,  and  does  not  preclude  the 
operation  of  law.  The  effect  of  this  decision  is,  that  if  the  remainder- 
man should  re-enter  for  non-payment  of  rent,  he  might  be  turned 
round,  unless  he  had  searched  every  comer  for  a  sufficient  distress  {g). 
Such  a  condition,  therefore,  is  a  serious  restraint  upon  him,  but  it  is 
similar  to  that  prescribed  by  the  4  Geo.  2,  c.  28. 

6.  In  the  later  case  of  Coxe  v.  Day  (A),  the  power  of  leasing  re- 
quired the  best  rent,  and  that  there  should  be  contained  a  condition 
of  re-entry  for  non-payment  of  the  rent  by  the  space  of  twenty-one 
days.  A  lease  granted  under  the  power  contained  a  power  of  re- 
entry, if  the  rent  should  be  twenty  days  in  arrear,  being  lawfully 
llemanded,  and  no  sufficient  distress ;  so  that  the  case  was  in  no  respect 
distinguishable  from  that  of  Hotley  and  Scot.  That  case,  however, 
was  cited,  and  the  Court  of  King's  Bench  were  of  opinion  that  the 
power  of  re-entry  was  not  warranted  by  the  power,  and  that  the 
lease  was  void  on  that  ground. 

7.  In  the  still  later  case  of  Doe  v.  Smith  (t),  in  a  strict  settlement, 
there  was  a  power  of  leasing  such  parts  of  the  estates  as  were  then 
leased  for  life  or  lives,  or  for  years  determinable  on  the  dropping  of 
a  life  or  lives,  to  any  person  or  persons  in  possession  or  reversion  for 
one,  two,  or  three  lives,  or  for  any  niunber  of  years  determinable  on 
the  dropping  of  one,  two,  or  three  lives,  at  the  ancient  and  accus- 
tomed yearly  rents,  duties,  &c.,  or  more,  or  as  great,  or  beneficial 
rents,  duties,  &c.  (A)  as  then  were,  or  at  the  time  of  demising  should 
be  reserved ;"  and  l^en  follows  the  clause,  ^' And  so  as  there  be  con- 
tained in  every  such  lease  a  power  of  re-entry  for  non-payment  of 
the  rent  thereby  to  be  reserved."  This  power  related  only  to  lands 
then  let  for  lives,  or  for  years  determinable  on  lives.  There  was 
anotlier  power  "  To  demise  all  the  estates  for  any  term  absolute, 
not  exceeding  twenty-one  years,  in  possession,  &c.,  at  as  much  or 

Of)  See    Rees    v.    King,    For.  Exchcq.  839;  5  Moore,  332;  3  Bligh,  200;  Sugd. 

Rep.  19.  H.  of  L.  Cas.  496;  nom.  Smith  r.  Jersey) 

(A)  Coze  v.  bay,  13  East,  118 ;  see  Doe  Smith  v.  Smith,  5  Jr.  Ch.  Rep.  96. 

V.   Meyler,  2  Man.  &  Selw.  276;  and  2  {k)  ^ce  Lord  Eldon's  opinion  on  these 

Brod.  &  Ring.  630, 539.  words,   2   Brod.    Sc    Bing.    607;  and  see 

(0  1  Brod.  &  Bing.  97,  2d  vol.  473 ;  7  p.  687,  lb. 
Price,  281 ;  6  Man.  &  Selw.  467 ;  3  Moore, 
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a8  great  and  beneficial  yearly  and  other  rents  as  then  were  pmd^  or 
the  best  and  most  improved  yearly  rent,  &c.,  and  so  as  in  every  sucb 
lease  for  any  term  of  years  absolute  respectively,  there  be  centred 
a  clause  of  re-entry,  in  case  the  rent  or  rents  thereupon  to  be  reserved 
be  behind  or  unpaid  by  the  space  of  twenty-eight  days  after  the 
time  thereby  respectively  appointed  for  payment  thereof."  Mr, 
Vernon  was  tenant  for  life,  and  the  premises  in  questioB  had  beea 
formerly  let  for  years  determinable  on  lives ;  and  he  made  a  leaee^ 
which  contained  a  power  of  re^-entry^  **  if  it  shall  happen  that  the  rent 
of  2  /.,  and  eveiy  or  any  of  the  duties,  services,  &c.  shall  be  behind 
or  unpaid,  in  part  or  in  all,  by  the  space  of  fifteen  days  next  over  or 
after  the  times  whereat  or  wherein  the  same  ought  to  be  paid,  &c.,  os^ 
no  sufficient  distress  or  distresses  can  or  may  he  had  and  taken  upon  the 
said  premises^  whereby  the  samcy  and  all  arrearages  thereof  (if  any  he) 
may  be  fully  raised^  levied,  and  paidJ^  And  the  lease  closed  with  a 
general  clause,  that  if  any  default  shall  be  made  in  the  payment  or 
performance  of  all  or  any  of  the  reservations,  covenants,  or  agree- 
ments before  contained,  it  shall  be  lawful  for  the  lessors,  their  heirs 
or  assigns,  to  re-enter  (I).  The  rent,  duties,  reservations  and  pay- 
ments, were  the  ancient  and  accustomed  \  and  the  usual  and  accH^ 
tomed  form  of  leases  of  the  estate  contained  in  the  said  marriage 
settlement  for  lives  or  years  determinable  on  lives,  as  well  prior  as 
subsequent  to  that  settlement,  was,  with  a  conditional  proviso  of  re- 
entry, similar  to  that  in  the  said  indenture  of  lease. 

9.  Now  the  distinction  between  this  case  and  the  preceding  cases 
was,  that  although  here  m  one  power,  as  in  the  other  cases,  the 
number  of  days  which  the  rent  was  required  to  be  in  arrear  in  order 
to  give  a  right  of  re-entry  was  stated,  and  the  power  was  silent  afl 
to  a  want  of  sufficient  distress,  yet  the  power  upon  which  the  ques- 
tion arose  simply  required  a  power  of  re-entry  for  non-payment  of 
rent,  without  saying  more  \  and  the  variance  between  the  two 
powers  in  the  same  settlement  nosed  a  considerable  argument.  It 
was  held  in  the  King's  Bench  by  Lord  EUenborough  and  Mr*  Justice 
Bay  ley  ( l),  who  had  concurred  in  the  decision  in  Coxe  r.  Day,  that 
the  lease  was  authorized  by  the  power.  It  was  silent  as  to  the  time 
it  should  be  carried  into  effect,  and  being  so  silent,  whj,  they  asked, 
should  it  not,  in  virtue  of  such  silence,  be  intended  that  the  creator 
of  the  power  thought  it  enough  to  require  that  there  should  be  some 
reasonable  power  of  re-entry  for  non-payment  of  rent  upon  every 
lease,  leaving  it  to  the  discretion  of  the  person  by  whom  it  should 
be  granted  to  prescribe  when  and  under  what  circumstances  that 
power  of  re-entry  should  in  each  particular  ease  be  enforced?  And 

(I)  Doe  V.  Smith,  5  Mau.  &  Selw.  477. 
(I)  Upou  this  clause  no  reliance  was  placed  by  either  party. 
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they  thought  that  the  discretion,  which,  upon  such  construction,  was 
necessarily  left  to  the  person  who  was  the  object  of  the  power,  had 
been  well  exercised. 

10.  In  the  Court  of  Exchequer  Chamber,  Garrow,  B.,  Wood,  B., 
and  Graham,  B.,  were  of  opinion  with  the  decision  in  the  King's 
Bench;  but  Burrough,  J.,  Park,  J.,  Kichards,  C.  B.,  and  Dallas,  C.  J., 
were  of  a  contrary  opinion.  Each  side  relied  on  the  lease  for  twenty- 
one  years  being  required  to  be  made  with  a  clause  of  re-entry  in 
case  the  rent  should  be  behind  twenty-eight  days.  On  the  one 
hand  it  was  used  as  evidence  that  the  term  in  the  first  power  was 
left  to  the  discretion  of  the  donee  :  on  the  other,  that  the  power  of 
re-entry  under  the  first  clause  was  to  be  immediate.  The  judgment 
in  the  Exchequer  Chamber  was  reversed  upon  appeal  to  the  House 
of  Lords;  Richardson,  J.,  Burrough,  J.,  Holroyd,  J.,  Park,  J., 
Dallas,  C.  J.,  were  against  the  validity  of  the  lease ;  and  Best,  J., 
Garrow,  B.,  Bayley,  J.,  Wood,  B.,  Graham,  B.,  Richards,  C.  B., 
(who  had  changed  his  opinion),  Abbott,  C.  J.,  the  Lord  Chancellor, 
and  Lord  Redesdale,  were  in  favour  of  its  validity  (wi). 

11.  In  the  discussion  of  this  ease  in  the  Exchequer  Chamber,  and 
in  the  House  of  Lords,  the  cases  of  Hotley  and  Scot,  and  Coxe  and 
Day,  were  minutely  examined.  Mr.  Justice  Bayley,  the  surviving 
Judge  before  whom  Coxe  and  Day  was  decided,  supported  his 
opinion  in  Doe  and  Smith  in  the  House  of  Lords,  and  stated  that  this 
opinion  would  not  trench  on  Coxe  v.  Day,  on  the  ground,  no  doubt, 
that  as  the  power  prescribed  a  particular  form  of  re-entry,  no  other 
qualification  could  be  annexed.  It  was  agreed  by  nearly  all  the 
Judges  that  Hotley  and  Scot,  and  Coxe  and  Day,  were  opposed  to 
each  other.  Most  of  the  Judges  who  opposed  tlie  validity  of  the 
lease  in  Doe  v.  Smith  relied  upon  Coxe  v.  Day  as  an  authority,  and 
considering  that  case  as  not  distinguishable  from  the  one  before  them, 
they  preferred  the  decision  in  Coxe  v.  Day.  The  Judges  in  favour 
of  the  validity  of  the  lease  generally  treated  Coxe  v.  Day  as  not  well 
decided,  although  some  referred  to  the  distinction  between  the 
powers  in  the  two  cases.  Lord  Eldon,  C,  treated  Hotley  and  Scot 
as  opposed  to  Coxe  and  Day,  and  the  judgment  of  Lord  EUenborough 
and  Bayley,  J.  in  Doe  v.  Smith  as  conflicting  with  Coxe  r.  Day. 
Richards,  C.  B.,  stated  in  the  House  of  Lords,  that  his  opinion  had 
always  been  for  extension  of  time,  but  that  he  had  originaUy  held 
the  lease  bad,  because  of  the  clause  ^^  if  no  sufficient  distress."  Lord 
Eldon,  with  reference  to  the  old  leases  and  the  terms  of  the  power, 
observed,  that  he  could  not  help  expressing  that  he  entertained  very 
considerable  doubt  whether  if  this  clause  as  to  the  distress  had  not 

(m)  7  Price,  2S1;  2  Brod.  &  Bing^.  473;  Works,  Jacob,  330;  Nugent  v.  Cathbert, 
3  Bligh,  290;  and  see  Doo  v.  Wilsou,  5  Printed  Cas.  D.  P.  132:2^  Sugd.  H.  of  L^ 
Barn.  &  Aid.  303;  Bowes  v.  £.  L.  Water      Ca-*.  475. 
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been  contained  in  the  new  lease,  the  new  lease  for  that  reason  would 
not  have  been  bad. 

12.  The  result  appears  to  be  that  Coxe  v.  Day  is  overruled,  and 
that  where  the  power  is  silent  as  to  time  and  conditions,  as  in  Doe 
and  Smith,  a  reasonable  time  and  circumstances  may  be  introduced 
into  the  clause  of  re-entry — ^as  in  that  case  fifteen  days,  and  no  sufficient 
distress — or  as  in  a  later  case  forty-two  days(») — and  that  if  the 
power  expresses  the  time,  although  that  prevents  further  time  from 
being  allowed,  yet  a  reasonable  qualification  may  be  introduced  into 
the  clause  of  re-entry,  e.  g.  a  want  of  sufficient  distress,  as  in  Hotley 
and  Scot 

13.  In  a  later  case  it  was  decided  that  under  such  a  power  as  that 
in  Doe  v.  Smith,  not  only  may  a  reasonable  time  be  allSwed — e,  g. 
twenty-eight  days,  which  was  the  period  allowed  in  an  old  lease- 
but  that  it  is  no  objection  to  a  lease  under  the  power  that  the  danse 
of  re-entry  on  non-payment  of  the  rent  is  qualified  by  the  words, 
**  being  lawfully  demanded."  Those  words  were  found  in  the  case  of 
Coxe  V.  Day,  and  perhaps  in  Hotley  and  Scot  No  objection  appears 
to  have  been  made  to  the  introduction  of  that  qualification  in  Coxe 
V.  Day. 

14.  In  the  case  to  which  I  refer  it  was  also  decided  that  a  qualified 
power  to  distrain,  which  had  been  contained  in  old  leases,  and  which 
did  not  take  away  the  landlord's  common-law  right,  did  not  vitiate 
the  lease.  The  case  is  Doe  r.  Wilson  (o),  where  the  power  in  a 
private  act  of  parliament  required  the  usual  rents,  &c.,  and  that  in 
every  lease  there  should  be  contained  a  condition  of  re-entry  for  non- 
payment of  the  rent :  the  lease  granted  under  the  power  contained  a 
power  of  distress  if  the  rent  should  not  be  paid  at  the  days  and  times 
aforesaid,  or  if  the  said  amerciaments,  pains,  fines,  and  penalties^ 
nomine  pcBnxBy  after  reasonable  demand  in  that  respect  made,  should 
be  not  paid  and  satisfied,  and  a  power  of  re-entry  in  case  the  rent  shaQ 
be  behind  or  unpaid  by  the  space  of  twenty-eight  days,  being  law- 
fully  demanded.  In  a  lease,  granted  before  the  act,  there  was  a  power 
of  re-entry  upon  the  rent  being  behind  for  twenty-eight  days,  upon 
its  being  lawfully  demanded,  and  no  sufficient  distress  found  upon 
the  premises,  and  there  was  a  power  to  distrain,  similar  to  that  in 
the  lease  granted  under  the  power.  The  Court  in  giving  judgment 
said  that  two  objections  were  made  to  this  lease.  The  first  objec- 
tion was,  that  the  clause  enabling  the  landlord  to  distrain  was  a 
restriction  upon  him,  and  injurious  to  the  remainder-man ;  for  it  is 
said  that  under  this  power  he  cannot  distrain  without  making  a 
demand,  and  when  he  has  made  the  distress,  that  he  cannot  selL 

(n)  Doe  V.  Ratland,  2  Meea.  &  Wels.  (9)  5  Barn.  Ac  AlcL  365;  Me  d  Brod*  It 

60 1 ;  Nugent  r.  Cuthbert,  Siigd.  H.  of  L.      Bing.  604. 
Cas.  4d8. 
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Now,  if  this  objection  avoids  the  lease,  it  must  do  so,  not  by  reason  of 
its  contravening  any  particular  condition  contained  in  the  leasing 
power,  but  by  reason  of  its  being  contrary  to  its  general  nature  and 
object,  which  is,  that  there  should  be  a  lease  at  a  yearly  rent,  with 
the  usual  and  beneficial  modes  of  enforcing  payment.  It  is  to  be 
observed,  that  the  clause  itself  refers,  not  merely  to  the  payment  of 
the  rent  of  50  /.,  but  to  payments  in  nomine  pcence ;  the  words  are, 
*^  If  it  shall  happen  the  said  yearly  rent  or  siun  of  50  /.  shall  not  be 
paid  at  the  days  and  times  aforesaid,  or  if  the  said  amerciaments, 
pains,  fines,  and  penalties,  in  nomine  pomcBy  after  reasonable 
demand,  be  not  paid,  then  the  lessor  may  distrain.''  It  appears, 
however,  that  this  clause  was  copied  from  a  lease  of  1708,  and 
they  ought- to  pause  before  they  held  that  such  a  clause,  copied  from 
the  former  lease  (and  which  the  party  who  prepared  the  instru- 
ment after  the  act  of  parliament  probably  had  before  him),  vitiates 
this  lease.  The  Court  could  not  think,  however,  that  the  landlord 
was  abridged  by  this  clause  of  any  remedy  for  the  recovery  of  his 
rent  which  he  otherwise  would  have  had.  Independently  of  this 
clause,  the  landlord  had  a  power  to  distrain  and  a  power  to  sell 
under  the  distress.  And  they  could  not  give  such  an  efiect  to  the 
language  of  this  clause  as  to  say  that  it  was  intended  to  deprive  the 
landlord  of  any  power  which  he  had  by  the  common  and  statute  law. 
The  true  construction  of  it  appeared  to  be  to  consider  it  as  intro- 
duced in  furtherance  of  the  power  under  the  common  law ;  and  they 
thought  that  they  could  not  give  it  the  construction  contended  for, 
unless  they  saw  clearly  that  the  landlord  at  the  time  of  granting  it 
intended  to  take  away  the  power  under  the  common  law. 

15.  The  second  objection  was  as  to  right  of  re-entry.  It  was 
siud  this  was  to  be  only  at  the  end  of  twenty-eight  days  after 
the  rent  was  in  arrear,  and  the  same  ^^  being  lawfully  demanded." 
Now  as  to  the  right  of  re-entry  not  accruing  till  the  expiration  of  a 
given  number  of  days,  the  case  of  Doe  v.  Smith  was  directly  in  point. 
It  was  there  decided  that  the  words  contained  in  this  power,  '^  so 
that  there  be  conditions  of  re-entry  for  non-payment  of  rent,"  are  to 
be  interpreted  to  mean  a  usual  or  reasonable  condition  of  re-entry ; 
and  if  that  be  so,  it  appears  from  the  lease  of  1708  that  twenty-dght 
days  are  there  given  for  the  payment  of  the  rent  before  the  landlord 
can  re-enter ;  with  this  additional  clause  in  favour  of  the  tenant,  that 
if  there  be  no  sufficient  distress  upon  the  premises  the  landlord  may 
then  re-enter. 

16.  Another  objection  was,  that  by  the  terms  of  this  lease  the 
landlord  was  **  to  re-enter  on  the  rents  being  lawfully  demanded ;" 
and  it  was  said  that  this  puts  the  landlord  to  the  necessity  of  making 
the  demand,  notwithstanding  the  statute  4  Geo.  2,  c.  28,  which  was 
made  generally  for  the  purpose  of  relieving  the  landlord  from  the 
necessity  of  making  that  demand.     In  Doe  dem.  Schofield  t;.  Alex- 
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ander  threo  of  the  Judges  of  this  Court  (Lord  Ellenborough,  C.  J., 
rather  doubting  than  dissenting)  decided,  that  notwithstanding  the 
words  "  lawfully  demanded  '^  in  a  lease,  the  landlord  has  a  right  to 
the  benefit  of  the  statute  of  4  Geo.  2,  c  28,  and  may  re-enter.  The 
Court  were  of  that  opinion.  By  the  common  law  the  landlord  never 
could  re-enter  witliout  making  a  demand.  Every  clause  of  re-entry, 
therefore,  contained  tlie  words  "  lawfully  demanded  "  in  effect  though 
not  in  terms,  and  therefore  in  the  lease  of  1708  those  words  were 
quite  nugatory  ;  they  were  probably  copied  inadvertently  into  the  sub- 
sequent leases  witliout  considering  their  effect.  They  were  of  opinion 
that  such  a  proviso  for  re-entry,  which  was  originally  introduced  for 
the  benefit  of  the  landlord,  ought  not  to  be  construed  in  consequence 
of  the  introduction  of  those  words  (which  were  nugatory  in  the  fonncr 
leases)  to  deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the, statute  4  Geo.  2,  c.  28.  The  case  might  have  been 
otherwise  if  the  lease  had  contained  an  express  covenant  that  he  would 
not  re-enter  without  demand,  or  that,  having  entered,  he  would  not  sell 

17.  And  although  the  like  conditions,  &c,  as  in  the  old  lease  are 
required,  and  the  re-entry  there  was  if  the  rent  were  twenty-one 
days  in  arrcar  and  no  sufficient  overt  distress,  yet  a  power  of  re-entry 
if  the  rent  were  in  arrear  and  no  sufficient  distress  will  be  valid. 
The  law,  it  was  said,  recognizes  a  difierence  between  a  pound  overt 
and  a  pound  covert,  but  as  to  a  distress  the  law  does  not  affix  any 
meaning  to  the  word  overt  Is  overt  to  be  confined  to  what  may  be 
s<fen  by  walking  over  the  lands  and  farm-yard  without  going  into 
any  inclosed  buildings ;  or  does  it  extend  to  what  may  be  seen  by 
opening  the  outer  doors  of  a  house  or  other  buildings ;  or  what  may 
be  seen  by  opening  inner  doors ;  or  by  opening  cupboards,  chests, 
and  boxes,  which  are  not  concealed  and  have  no  locks ;  or  various 
other  shades  of  being  less  overt  ?  So  many  opinions  might  be  formed 
about  the  extent  of  the  meaning  of  the  word,  that  the  Court  could 
not  attribute  any  legal  meaning  to  it  (p). 

18.  Where  a  period  is  specified  in  the  power  for  the  re-entry, 
although  it  cannot  be  exceeded,  yet  it  may  be  restricted.  -In  Coxc 
V.  Day,  the  power  stated  twenty-one  days  in  arrear,  the  clause  of  re- 
entry stipulated  for  twenty  days,  but  no  objection  to  tlie  lease  was 
made  upon  this  ground  {q) ;  and  in  the  later  case  of  Doe  v.  Lock,  it 
was  held  that  the  provision  was  more  beneficial  to  the  remainder- 
man, and  therefore  valid  (r). 

19.  Notwithstanding  the  favourable  construction  of  powers  of  re- 
entry for  nonpayment  of  rent,  it  has  been  held  that  where  the  power 
requires  that  there  should  be  a  clause  of  re-entry  for  non-perform- 
ance of  the  covenants  to  be  contained  in  the  lease,  a  lease  containing 
a  general  covenant  to  repair  and  keep  in  repair,  but  the  clause  of  re- 

{p)  D<)0  V.  Lock,  2  Adol.  Sl  Ell.  705.  (r)  2  Adol.  &  £U.  705. 

(7)  13  EH»t.  US. 
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entry  is  in  case  the  lessee  shall  not  repair  after  six  calendar  months' 
notice^  is  not  a  compliance  with  the  power  («). 

20.  In  Doe  r.  Colman  {t)  a  power  of  leasing  was  given  by  will  to 
demise  the  estates  devised  in  manner  following ;  viz.,  such  parts  of 
the  said  premises  as  had  been  usually  granted  or  demised,  and  were 
thei\  in  lease  for  any  term  of  years  determinable  upon  lives,  to  any 
persons  for  the  like  terms,  and  in  like  manner,  and  under  the  like 
rents,  services,  and  conditions  as  the  same  had  been  usually  granted ; 
and  the  residue  of  the  same  premises  unto  any  persons  for  any  term 
of  years,  not  exceedimg  twenty-one  years,  in  possession,  at  the  best 
and  most  improved  rent  that  could  be  reasonably  gotten  for  the  same, 
so  as  that  no  such  demise  or  lease  should  be  made  dispunishable  of 
waste,  nor  without  a  condition  of  re-entry  on  non-payment  of  the 
rent  or  services  thereby  reserved,  and  so  as  each  lessee  should 
execute  a  counterpart  of  his  or  her  lease  ;  and  it  ^as  held  that  the 
word  such  in  the  will  was  confined  to  the  latter  class  of  leases,  and 
could  not  be  thrown  back  to  the  class  first  described. 

21.  If,  contrary  to  the  clause,  that  the  lessee  be  not  made  dis- 
punishable of  waste,  he  be  empowered  to  work  unopened  mines  (u), 
fell  trees,  or  do  any  other  act  which  amounts  to  waste,  the  lease  will 
be  void,  unless  indeed  in  the  case  of  a  building-lease,  where  it  should 
seem  the  clause  would  be  deemed  repugnant  to  the  power  itself,  and 
the  lessee  might  pull  down  old  buildings,  &c.,  in  order  to  erect  new 
ones  (ar) ;  and  the  general  nature  of  the  power  may  be  such,  where 
there  is  no  restraint  upon  waste,  as  to  authorize  the  donee  to  make 
the  lessee  dispunishable  of  waste  (y).  In  a  late  case  (2),  it  was 
decided  that  although  the  power  of  leasing  required  that  no  liberty 
to  commit  waste  should  be  given  to  any  lessee,  yet  a  power  in  a 
building-lease  to  the  lessee  to  take  down  some  outbuildings,  and 
the  materials  to  be  used  in  the  house  to  be  erected,  was  valid.  The 
Court  observed  that  whether  the  taking  down  the  outbuildings  and 
using  the  materials  to  build  a  house  would  or  would  not  be  waste,  if 
not  authorized  to  be  done  by  the  reversioner,  they  were  of  opinion 
that  the  contract  and  permission  to  do  so,  was  not  a  clause  giving 
power  to  the  lessee  to  commit  waste  within  the  meaning  of  the  power. 

22.  Where  in  a  settlement  the  tenant  for  life  had  several  powers 
of  leasing,  including  a  power  to  grant  building-leases,  and  a  power 
to  grant  leases  of  mines  opened  or  unopened,  together  with  all  such 
powers,  authorities,  accommodations,  liberties,  and  privileges    as 

(s)  Doe  V.  Burrough,  6  Adol.  8c  £11,  N.  (y)  Mnskerry  v.  Chiimery,  Lloy.  &  Goo. 

S.,  229;  the  power  required  a  condition  of  temp.  Sngd.  1S6»  App.  supra;  Sheeby  o. 

re-entry  in  case  the  rent  be  unpaid  for  SI  Muskerry,   7    Cla.  &   Fin.  1 ;    Muskerry 

days,    and    for   non-performance    of   the  v.  Sheehy ,  8  Jebb  &  Sym.  300 ;  1  H.  of  JL. 

covenants.  Cas.  576  -,  Sngd.  H.  L.  Cas.  465. 

(t)  I  Bing.  28,  and  7  Moore,  271.  (z)  Boe  e.  Stephens,  6  Adol.  &  £11.,  N. 

(m)  Campbell  v.  Leach,  Ambl.  740.  S.,  208. 

(i^)  See  Jones  v.  Vcniey,  Willcs,  160. 
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should  be  necessary ^  or  were  generally  contained  in  leases  of  collieries 
or  mines  in  the  county^  place,  or  neighbourhoood,  for  seeking, 
winning,  working,  drawing,  taking,  and  carrying  away  the  coals 
or  minerals,  and  also  power  of  making  way-leaves  in  and  over  the 
lands,  either  from  the  collieries  demised,  or  from  any  other  coUieiy, 
to  or  towards  any  place  whatsoever,  so  as  the  lessees  were*  not 
(except  in  cases  before  otherwise  provided  for)  made  dispunishable 
for  waste  by  express  words — ^the  learned  Judge  at  Nisi  Prius 
received  in  evidence  leases  by  proprietors  of  coal  mines  in  the 
neighbourhood,  and  the  Courts  of  Exchequer  and  Exchequer  Cham- 
ber held  that  the  latter  power  authorized  a  lease  of  mines,  with 
power  to  the  lessee  to  build  offices,  workshops,  workmen's  cottages, 
&c.  as  should  be  bond  fide  necessary  and  proper,  for  or  in  the  prose- 
cution and  carrpng  out  of  the  work,  and  also  power  to  take  mar 
terials,  and  to  make  bricks  for  building,  &c.  and  which  should  be 
required  for  the  purposes  of  the  collieries  and  works,  and  which 
lease  contained  a  covenant  by  the  lessee  not  to  sink  any  pit,  or  build, 
&c.,  within  200  yards  from  ilie  mansion.  The  Court  held  that  the 
two  powers  to  grant  building  leases  and  to  erect  workmen^s  cottages, 
&c.  were  perfectly  distinct,  and  that  the  latter  did  not  interfere  with 
the  former ;  and  they  held  that  the  powers  authorized  the  grant  of 
liberty  to  erect  workmen's  cottages,  &c.  but  that  it  must  be  under- 
stood that  this  building  power  was  limited  to  the  places  convenient 
to  the  work.  They  also  held  that  the  restricted  power  of  taking 
materials  for  bricks,  &c.  and  as  they  construed  it,  'was  authorized  by 
the  power  of  leasing,  and  did  not  make  the  lessee  dispunishable  of 
waste.  The  jury  had  found  that  the  several  powers  so  restrkted 
were  usual  and  necessary,  and  the  validity  of  the  lease  was  esta- 
blished. It  will  be  observed  that  in  the  power  as  to  the  grant  of 
privileges,  the  words  were  necessary  or  usual,  whilst  in  the  lease  they 
were  bona  fide  necessary  and  proper,  and  it  was  held  that  the  latter 
words  meant  the  same  thing  as  the  former  (a). 

23.  Where  a  counterpart  is  required  to  be  executed,  the  lessee 
should  obtain  a  memorandum  of  its  execution  and  delivery  to  the 
lessor,  to  be  endorsed  on  the  lease,  and  signed  by  the  lessor,  for  the 
counterpart  itself  is  of  course  delivered  to  the  lessor,  and  if  it 
should  be  lost  or  suppressed,  the  lessee  would  be  in  danger  of  losing 
the  estate  unless  he  could  prove  the  execution  of  it  (I).  Besides, 
without  this  precaution,  a  purchaser  from  the  lessee  cannot  be 
satisfied  that  the  power  was  duly  executed,  for  the  lessor  may  refuse 
to  discover  whether  a  counterpart  was  executed.    The  execution  of 

(a)  Morris  v,  Rhydydefed  Coll.  Company,  3  Huri.  Si  Nor.  473,  8S5. 


(I)  In  Dorrett  v.  Meux,  23  L.  T.  144,  Kaule,  J.,  asked  whether  the  prOTiso  meant 
more  than  that  the  lease  should  bo  void  at  the  option  of  the  person  entitled  to  take 
advantage. 
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the  counterpart  need  not,  of  course,  be  contemporaneous  with  the 
lease  (b),  but  still  it  must  be  executed  within  a  period  which  may 
fairly  be  considered  as  comprehended  in  the  transaction. 

24.  In  the  case  of  Taylor  v.  Horde  (c),  where  the  power  reqmred 
the  best  rent  to  be  reserved,  payable  during  the  term,  but  was  silent 
as  to  any  covenant  for  payment  of  rent,  clause  of  re-entry,  or  coun- 
terpart, and  a  lease  was  executed  in  which  none  of  these  things  were 
observed.  Lord  Mansfield  considered  the  lease  void,  because  it  was 
merely  nominal,  and  not  executed  by  the  lessees ;  but  he  preceded 
to  consider  the  effect  of  the  omission.  He  said,  that  {d)  as  to  the 
rent  reserved,  the  power  requires  **the  best  rent  that  can  be  rea- 
sonably got,  to  be  reserved  payable  during  the  term."  There  is  no 
covenant  for  payment.  Under  a  mere  reservation  it  could  not  be 
payable  till  entry ;  and  therefore  in  fact  might  never  be  payable 
during  the  term.  As  to  the  remedy,  there  being  no  covenant  to  pay 
the  rent,  the  lease  might  be  assigned  to  a  succession  of  beggars. 
There  being  no  clause  of  re-entry,  the  ground  might  lie  unoccupied 
without  any  or  not  sufficient  distress  upon  it,  so  that  the  remainder- 
man  could  neither  have  his  rent  nor  his  land.  There  is  no  coimter- 
part ;  an  uuusual  omission,  and  very  prejudicial.  Therefore  the  lease 
could  not  have  been,  supported  if  it  had  been  executed  by  the  lessees, 
which  is  not  the  case.  Every  fraudulent  unfair  execution  of  such  a 
power,  in  respect  of  those  in  remainder,  is  void  at  law. 

25.  But  where  the  power  does  not  require  any  particular  covenants 
to  be  contained  in  the  lease,  the  question  must  be,  not  whether  a 
particular  covenant  is  omitted,  but  whether,  as  Lord  Mansfield  means 
to  put  the  case,  the  lease  is  a  fraudulent,  unfair  execution  of  the 
power.  The  common  form  only  states  the  term,  and  requires  the 
intended  rent,  and  prohibits  the  lessee  from  being  made  dispunishable 
of  waste,  but  is  equally  silent  as  to  the  covenants  as  the  power  was 
in  Taylor  v.  Horde ;  and  yet  leases  with  very  different  covenants, 
although  under  similar  powers,  if  fairly  made,  have  in  all  times  been 
supported.  Where  the  ancient  or  accustomed  rent  is  required,  we 
have  already  seen  that  it  is  no  objection  to  a  lease  under  the  power, 
that  it  does  not  contain  the  same  covenants  as  were  inserted  in  the 
former  leases,  if  they  are  upon  the  whole  equally  beneficial  as  the 
former.  To  impeach  the  lease,  the  ground  must  be,  that  the  new 
covenants  are  a  fraud  on  the  power,  by  lessening  the  value  of  the 
reservation  {e). 

26.  Sometimes  a  power  Qxpressly  requires  the  leases  to  contun 
usual,  or  usual  and  reasonable  covenants,  or  the  like.  Where  the 
usual  covenants  are  required,  unless  the  covenants  contained  in  the 
former  leases  are  inserted  in  the  new  leases  they  cannot  be  sustained; 

(b)  Fryer  r.  Coombs,  11  Adol.  &  £11.  (cQ  1  Burr.  126. 

403.  («)  Goodiitle  v.   FuDucao,  Dongl.  005; 

(S)  I  Burr.  60.  soe  Barl  of  Cardij^iui  v.  Montagu,  App. 
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as,  where  covenants  to  repair ;  to  grind  com  at  the  lessor's  mill ; 
not  to  cut  or  fell  coppices,  and  underwoods ;  not  to  put  anj  cattle 
into  the  coppices,  and  the  like,  were  contained  in  the  old  leases,  but 
not  in  the  new  ones  granted  under  a  power  requiring  (as  it  was  held) 
the  accustomed  covenants  to  be  entered  into,  the  new  leases  were 
deemed  invalid,  on  the  ground  that  these  covenants  did,  in  their 
nature,  tend  to  the  preservation,  management,  and  improvement  of 
the  premises  demised,  and  were,  for  that  reason,  for  the  benefit, 
advantage,  and  security,  not  only  of  the  immediate  lessor,  but  like- 
wise of  all  persons  claiming  after  him  {/).  But  where  the  usual  and 
reasonable  covenants  are  required,  the  general  rule  is  to  take  as  a 
guide  the  lease  in  existence  at  the  time  of  the  creation  of  the  power, 
and  therefore  covenants  in  former  leases  may  be  omitted  in  leases 
under  the  power  (^).  Where  from  circumstances  the  grant  and  the 
exception  of  water  were  in  a  different  form  from  the  original  or  pat- 
tern lease,  it  was  left  to  the  jury  to  state  whether  the  use  of  the 
water  given  by  the  last  lease  to  the  lessee  was  or  was  not  larger  than 
the  use  which  the  former  lessee  had  under  the  pattern  lease  (A). 

27.  In  Lord  Cardigan  and  Montagu  one  power  was  to  lease  cer- 
tain iron-works  mentioned  in  a  certain  deed  (by  which  they  were 
agreed  to  be  demised  by  the  author  of  the  power),  for  such  term,  and 
under  such  rents^  covenants^  and  offreements  as  were  therein  contained, 
or  to  any  person  from  time  to  time,  for  any  term  not  exceeding,  &c., 
and  so  as  upon  every  such  lease  there  be  reserved  such  rents  or  pay- 
ments, or  more,  as  by  the  said  deed  was  mentioned  and  agreed  to  be 
reserved.  The  lease  granted  under  the  power  reserved  the  proper 
rents  and  pajrments,  but  in  the  deed  referred  to  there  were  important 
covenants  on  the  part  of  the  lessee  for  repairing,  &c. ;  and  no  such 
covenants  on  the  part  of  the  lessee  were  contained  in  the  new  lease, 
which  was  therefore  held  void.  The  framer  of  the  lease  must  have 
considered  that  a  further  lease  required  only  the  rents  stipulated  by 
the  power,  and  not  the  covenants,  as  they  were  repeated  in  the  so  as, 
&c. ;  but  this  notion  was  properly  overruled,  although  the  power  was 
inaccurately  expressed  (i). 

28.  Where  the  power  was  to  lease  lands,  usually  leased ,  reserving 
the  ancient  rents  and  heriots,  and  so  that  in  every  of  the  leases  there 
were  contuned  the  usual  and  reasonable  covenants,  it  was  held  that  a 
covenant  in  the  old  lease  (besides  that  to  do  suit  and  service)  to  pay 
all  fines  imposed  at  the  courts  of  the  manor  might  be  omitted  as 
unreasonable,  where  no  court  baron  or  customary  court  had  been 
held  for  a  long  period,  and  there  had  been  no  freehold  or  copyhold 
tenant  within  legal  memory  (A). 

(/)  Earl  of  Cardigan  v.  Montagu,  Ap-  6SS. 

pendix.  (h)  Doe  v  Hole,  uH  sup, 

(g)  Doe  9.  Stephens,  6  Adol.  &  Ell.,  N.  S.,  (i)  Appendix. 

208 ;  see  Doe  v.  Hole,  1 1  Adol.  &  £11.,  N.  S.»  (i)  Doe  o.  Hole,  uH  gup. 
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29.  In  Jones  v.  Vemey(/),  a  power  to  grant  building-leases 
required  the  leases  to  contain  "  the  usual  and  reasonable  covenants*" 
A  lease  was  made,  and  the  lessee  covenanted  to  keep  the  old  mes- 
suage and  buildings  on  the  land  in  repair,  and  to  repair  such  other 
messuages  or  buildings  as  should,  during  the  terrriy  be  built  on  the  pre- 
mises.  The  Court,  upon  the  whole,  thought  tliat  this  was  not  a 
building  lease  under  the  power ;  and  Lord  Chief  Justice  Willes  said 
that  "  a  reasonable  covenant  in  a  building-lease  must  certainly  be 
meant  of  a  covenant  to  build ;  but  there  was  none  such  in  this 
lease." 

30.  In  Doe  t>.  Withers  (m)  there  was  a  power  to  demise  **  for  the 
purpose  of  new  building,  or  effectually  rebuilding  and  repairing,'' 
any  messuage,  house,  outhouses,  edifices,  or  buildings,  then  standing 
and  being,  or  thereafter  to  stand  and  be,  upon  the  estate,  at  as  much 
rent  as  could  be  obtained  without  a  fine.  There  was  another  power 
of  leasing  at  rack-rent  for  twenty-one  years,  with  usual  covenants. 
There  was  an  authority  to  a  trustee  to  enter  and  repair,  if  any  tenant 
for  life  neglected  to  keep  the  estates  in  good  and  substantial  repair. 
A  lease  was  made  under  the  first  power,  and  the  lessee  covenanted 
that  he  would  before  a  day  named,  expend  in,  about  and  upon  the 
premises  250  /.,  at  least,  for  the  purpose  of  effectually  repairing  the 
said  demised  messuages  and  premises,  and  putting  the  same  and 
every  part  thereof  into  complete  and  substantial  repair,  to  the  good 
liking  of  the  lessor  and  his  assigns,  &c.,  or  their  surveyor;  and 
when  the  same  should  be  so  well  and  effectually  repaired  as  afore- 
said, would  sufiiciently  repair  the  same  during  the  term.  It  was 
held  that  the  lease  was  not  warranted  by  the  power.  There  were 
two  objections ;  1.  that  the  power  authorized  only  a  lease  for  new 
building  or  rebuilding,  as  well  as  repairing,  and  that  this  was  a  mere 
repairing  lease ;  2.  that  if  a  mere  repairing  lease  would  be  valid,  yet 
the  power  required  it  to  be  for  effectually  repairing,  and  the  cove- 
nant was  limited  to  an  expenditure  of  250  Z.  Lord  Tenterden,  C.  J.^ 
observed  that  the  conditions  had  not  in  substance  been  complied 
with.  ^^  Effectually  rebuilding  and  repairing,"  must  mean  something 
more  than  ^^  effectually  repairing."  The  first  might  be  understood 
to  signify  repairing  those  parts  which  merely  needed  repair,  so  that 
they  might  stand  the  remainder  of  the  term,  and  rebuilding  those 
which  were  not  otherwise  repairable ;  the  other  might  imply  merely 
putting  the  whole  into  the  best  state  which  its  then  condition 
allowed  of.  He  also  thought  that  the  stipulation  introduced  into 
this  lease  was  not  equivalent  to  a  general  covenant  effectually,  to 
repair ;  for  under  that  agreement  it  would  be  enough  if  the  tenant 
laid  out  250  /.  upon  the  premises  to  the  best  advantage,  whether  that 

(0  Willes,  169.  (m)  2  Barn.  &  Ado).  806. 
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sum  were  8u£5cient  for  effectually  repairing  them  or  not.  This  lease, 
therefore,  was  not  answerable  to  the  only  object  for  which  the  tenant 
for  life  was  authorized  to  grant  it  Mr.  Justice  Parke  concurred  on 
the  first  point,  but  as  to  the  second  question,  said  that  if  the  deciaon 
had  necessarily  turned  upon  that,  he  should  have  thought  it  desirable 
to  ascertain  whether  250  /.  was  sufficient  for  effectually  repairing, 
because,  assuming  that  the  power  only  required  a  demise  of  the 
premises  for  the  purpose  of  a  band  fide  repair,  then  if  250  L  were 
adequate  to  that  purpose,  he  was  not  clear  that  the  power  would  not 
have  been  sufficiently  well  pursued.  But  it  was  immaterial  to  decide 
that,  the  lease  being  invalid  on  the  other  ground.  Mr.  Justice 
Taunton  also  concurred  on  the  first  point,  which  he  thought  corro- 
borated by  the  power  to  lease  for  twenty-one  years,  where  the  con- 
dition was  only  that  the  lease  contain  the  usual  covenants.  In  those 
leases  the  tenant  merely  covenants  to  repair.  Now  if  the  testator 
meant  to  require  nothing  more  than  this  in  the  leases  for  sixty-one 
years,  there  was  no  difference  as  to  the  extent  of  obligation  imposed 
between  the  power  to  demise  for  sixty-one  and  that  for  twenty-one 
years,  and  it  did  not  appear  why  there  should  have  been  distinct 
powers  for  the  two  terms.  Upon  the  second  point  he*  expressed 
some  doubt.  By  the  terms  of  this  lease  the  minimnnn  to  be  laid  out 
was  250  /.,  and  that  was  said  to  be  for  the  purpose  of  effectually 
repairing  the  premises,  and  putting  every  part  of  them  into  complete 
and  substantial  repair,  to  the  satisfaction  of  the  lessor  and  his  Aasagnn. 
The  lease  then  went  on  to  require,  that  when  the  premises,  and 
every  part  thereof,  should  be  ^*  so  well  and  effectually  repaired  as 
aforesaid,"  the  lessee  should  at  all  times  sufficiently  repair  them ;  so 
that  the  deed  in  the  first  plftce  assumed  an  obligation  on  the  tenant 
effectually  to  repair,  and  then  imposed  on  him  the  charge  of  keejHog 
in  repair.  Whether  that  amounted  in  substance  to  a  covenant  effec- 
tually to  repair  (if  that  alone  were  required),  it  was  not  necessary  to 
decide,  because  there  is  a  complete  objection  to  the  lease,  upon  the 
distinction  between  '^repairing"  and  ^^ rebuilding  and  repairing.'' 
Mr.  J.  Patteson  concurred  on  the  first  point ;  on  the  second  point 
he  said  he  entertained  a  stronger  opinion  than  Mr.  Justice  Taunton^ 
for  whatever  construction  might  be  given  to  the  covenant  to  lay.  out 
250  /.,  he  thought  the  remainder-man  was  entitled  to  the  benefit  of  a 
covenant  which  should  leave  no  doubt  as  to  the  extent  of  the  lessee's 
obligation.  There  should  have  been  an  absolute  covenant  to  put  the 
premises  into  effectual  repair. 

31.  This  construction  prevented  the  tenant  for  life  from  granting 
what  is  properly  understood  by  a  repairing  lease,  the  liability  under 
which  is  altogether  different  from  the  common  liability  of  a  lessee  to 
repair  under  a  usual  covenant  in  a  lease  at  rack-rent.  There  appears 
to  be  great  reason  to  suppose,  from  the  expressions,  that  the  testator 
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intended  to  authorize  such  a  lease  as  was  granted  :  ^^  To  new  build, 
or  to  rebuild  and  repair."  But  suppose  rebuilding  not  to  be  required, 
and  yet  extensive  repair  to  be  necessary,  so  as  to  render  a  lease  at 
rack-rent  impossible  ?  An  extensive  repair,  under  a  repairing  lease, 
may  be  more  expensive  than  a  rebuilding.  If  the  and  had  been 
read  or,  the  intention  would  have  been  effected  ;  1.  for  the  purpose 
of  new  building,  or  2.  of  effectually  rebuilding  or  repairing.  Under 
such  a  power  a  lease  might  have  been  granted  for  the  purpose  of  new 
building  altogether,  or  for  the  purpose  of  rebuilding  and  repairing, 
or  for  repairing  merely,  if  no  rebuilding  was  necessary  ;  but  still  it 
would  have  been  a  question,  whether  a  lease  for  repairing  was  bon& 
Jide^  and  would  effectually  restore  the  property.  The  nature  of  such 
a  lease  is  well  understood.  If  this  view  is  incapable  of  support,  yet 
it  may  deserve  reconsideration,  whether  such  a  covenant  in  such  a 
lease  would  not,  to  the  extent  of  the  obligation,  impose  a  liability  on 
the  lessee  to  rebuild  any  portion  which  appeared  to  require  it  in  the 
course  of  the  repairs.  In  most  cases  of  extensive  repairs,  some  of 
them  are  of  the  character  of  a  rebuilding. 

Upon  the  second  point,  the  case  reserved  upon  the  trial  of  the 
ejectment  was  defective.  It  ought  to  have  stated  whether  the  250  /• 
was  sufficient  for  the  complete  restoration  of  the  premises.  If  that 
fact  had  been  found,  it  would  have  been  difficult  to  invalidate  the 
lease  upon  this  ground. 

32.  Where  the  power  was  to  lease  for  lives,  renewable  for  ever 
without  fine  for  the  first  lease,  such  lease  not  to  contain  or  be  of  or 
for  more  land  than  six  plantation  acres,  at  the  best  rent,  with  cove- 
nants in  such  power  for  building  and  improvements,  and  the  fine  for 
renewal  not  to  exceed  half  a  year's  rent,  a  lease  of  a  house  and 
garden  together  with  six  acres  ctf  land  for  three  lives,  without  any 
covenant  to  build,  was  held  to  be  a  bad  execution  of  the  power  {n\ 

33.  In  the  case  of  Doe  t?.  Sandham(<^),  usual  and  reasonable 
covenants  were  also  required,  and  in  the  lease  the  lessor  covenanted 
that  in  case  of  fire,  &c.  he,  or  the  person  for  the  time  being  entitled 
to  the  freehold,  should  rebuild,  or  in  default  thereof,  the  tenant 
might  quit  the  premises,  and  be  discharged  from  payment  of  the  rent. 
The  jury  found  the  covenant  to  be  an  untLsual  and  tailieard'of  cove- 
nant on  the  part  of  the  lessor,  and  the  lease  was  accordingly  deter- 
mined to  be  void  both  at  law  and  in  equity. 

34.  But  although  a  power  prohibit  a  lessee  from  being  exempted 
from  punishment  for  waste,  and  require  all  such  conditions,  cove- 
nants and  restrictions  as  are  generally  inserted  in  leases  according  to 

(n)  Higgina  v.    Lord    Rosse,   3  Bligb,      see  12  East,  309  j  Claike.v.  Smith,  0  Cla. 
112.  &  Fin.  1 26 ;  3  Dru.  &  War,'  344. 

(o)  1  Term  Rep.  706, 9uprat  p.  365 ;  and 
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the  usage  of  the  country,  yet  if  the  best  rent  is  reserved,  and  the 
covenants  are  the  usual  ones,  a  covenant  by  the  lessor  to  do  port  of 
the  repairs,  which  covenant  was  not  prohibited  by  the  lease,  and  in 
case  of  neglect,  a  power  to  the  lessee  to  do  them,  and  deduct  the 
expense  out  of  the  rent,  that  is,  to  set  off  one  demand  against  the 
other,  is  valid;  and  does  not  affect  the  validity  of  the  lease (/>); 
which  gives  no  authority  to  commit  waste. 

35.  The  construction  is  the  same  upon  any  word  tantamount  to 
the  word  **  covenants,"  as  "  boons,"  or  the  like.  This  was  decided 
in  the  case  of  the  Earl  of  Cardigan  v.  Montagu  {q).  The  words  in 
the  power  were  ^^  reserving  ancient,  usual  and  accustomed  rents, 
bo&nsy  heriots  and  services."  And  it  was  determined  that  the  cove- 
nants formerly  entered  into  were  boons,  and  that  therefore  leases 
granted  under  the  power,  in  which  the  usual  covenants,  viz.  to 
repair,  to  expend  the  manure  on  the  premises,  not  ta  demise  or 
assign,  were  omitted,  could  not  be  supported,  although  the  Master 
had  found  that  the  leases  were  valid,  as  the  ancient,  usual  and  accus- 
tomed rents,  boons  and  services,  were  severally  reserved.  His  opinion 
therefore  was,  that  covenants  Were  not  boons  within  the  terms  of 
the  power,  although  he  thought  covenants  for  grinding  at  the 
lessor's  mill  were  in  the  nature  of  boons  and  services.  The  principle 
Lord  Hardwicke  rested  upon  was,  that  the  estate  must  come  io  the 
remainder-man  in  as  beneficial  a  manner  as  ancient  owners  held  it. 

36.  In  the  same  case  it  appeared  that  in  some  of  the  old  leases 
there  were  covenants  by  the  lessees  to  pay  all  the  taxes  and  rates 
which  were  not  contained  in  the  new  leases.  The  Master  reported, 
that  as  the  ancient  rents  under  the  old  leases  did  by  means  of  the 
covenants  for  the  tenants'  paying  the  taxes  and  rates  become  clear 
rents,  and  for  want  of  such  covenants,  the  several  rents  reserved  bj 
the  new  leases  must  be  liable  to  the  land-tax,  and  other  taxes  and 
rates,  to  the  prejudice  of  the  remainder-men ;  he  submitted  to  the 
Court  how  far  such  rents  so  nominally  reserved  by  the  new  leases, 
for  want  of  such  covenants,  could  be  deemed  in  substance  the  same 
ancient  rents,  which  seemed  to  be  expressly  required  by  the  power. 
The  Court  held  all  these  leases  not  to  be  warranted  by  the  power, 
and  therefore  void. 

37.  A  power  required  the  old  rent  and  heriot  to  be  reserved,  or 
more :  the  old  reservation  was  at  the  option  of  the  landlord,  the 
three  best  beasts  .or  a  sum  of  money  on  the  death  of  each  of  the 
cestuis  que  vie,  contingent  on  their  surviving  each  other :  the  new 
reservation  was  of  the  money  only,  giving  no  option,  but  payable  on 
the  death  of  each  life,  subject  to  no  other  contingency.     This  was 

(p)  Doe  V,  Bettison,  12  Bast,  305;  iupra,  p.  7SS,  789.  {q)  Appendix. 
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held  to  be  a  bad  reservation,  and  that  it  lay  on  the  lessee  to  show 
that  the  reservation  was  valid  as  being  more  than  the  old  one,  which 
he  failed  to  do  to  the  satisfaction  of  the  jury  (r). 

38.  The  omission  of  a  proper  covenant  avoids,  we  have  seen,  the 
whole  lease.  In  Doe  and  Sandham(«),  it  was  argued  that  the 
introduction  of  an  improper  covenant,  although  it  imported  to  bind 
the  freehold,  was  merely  void,  and  ought  not  to  affect  the  validity 
of  the  lease ;  but  Mr.  Justice  BuUer  observed,  that  this  argument, 
if  it  proved  anything,  proved  this,  that  no  lease  executed  under  a 
power  could  be  bad  except  from  the  omission  of  some  covenant  re- 
quired ;  because  each  covenant  which  is  contrary  to  that  power  might 
be  rejected;  but  that  would  be  contrary  to  all  the  adjudged  cases  on 
the  subject  The  lease  must  be  taken,  good  or  bad,  on  the  face 
of  it.  Now  where  the  lease  on  the  face  of  it  imports  to  bind  the 
reversion  as  well  as  the  tenant  for  life,  inasmuch  as  the  tenant  for 
life  has  exceeded  his  power,  the  lease  cannot  bind  the  reversion,  and 
Is  therefore  void.  But  a  covenant  by  the  tenant  for  life,  not  war- 
ranted by  the  power  but  binding  himself  only,  may  not  avoid  the 
lease  {i). 

39.  If  a  proper  covenant  be  omitted,  the  lease  cannot  be  sup- 
ported, because  the  lessee  has,  of  his  own  accord,  done  that  which 
he  ought  to  have  covenanted  to  do:  quod  initio  non  valet,  tractu 
temporis  non  convalescet;  therefore,  if  a  covenant  to  build  be  wrong- 
fully omitted,  it  is  no  argument  in  favour  of  the  lease,  that  the  lessee 
has  actually  covered  the  estate  with  buildings  (u). 

40.  Where  usual  covenants  are  required,  they  must  be  expressly 
inserted :  a  lease,  with  a  clause  in  the  very  words  of  the  deed,  would 
not  be  good,  nor  could  it  be  aided  by  any  special  verdict,  finding 
what  the  usual  covenants  are  (ar). 

41.  It  remains  only  to  observe,  that  the  covenants  entered  into  by 
the  lessee  with  the  donee  of  the  power,  his  heirs  and  assigns,  will, 
imder  the  statute  of  Henry  the  8th,  enure  to  the  remainder-man, 
who  may  maintain  an  action  on  them  (y).  This  was  decided  in 
Isherwood  v.  Oldknow,  where  the  lease  was  made  by  a  tenant  for 
life  under  a  devise  to  uses,  and  the  lessee  covenanted  with  the  lessor, 
his  heirs  and  assigns.  The  remainder-man  was  considered  to  be  an 
assignee  within  the  meaning  of  the  statute.  He  was  not  the  assignee 
of  the  tenant  for  life,  the  hand  which  execute?  the  lease,  but  he  was 
an  assignee  of  the  estate  out.  of  which  the  lease  proceeded,  according 

(r)  Doe  V.  Grazebrook,  4  AdoL  k  £11.  see  Cooper  v.  Denne,  4  Bro.  C.  C.  SO. 

N.  S.  406.  («)  See  3  Ch».  Rc^.  76. 

(«)  Vide  mpra,  p.  831.  (y)  3  Maa.  &  Selw,  382;  S.   C.  MS.; 

{t)  Doe  V.  Bettison,  mproy  p.  789.  Macbel  v.  DantOD;  2  Leo.  33 ;  supra,  p.  813. 
(u)  Jones  V.  Verney,  Willes,  160;  and 
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to  the  doctrine  in  Whitlock's  cue,  which  ahowa  diat  it  lease  to  be 
made  by  tenant  for  life  by  virtae  of  a  power,  entirely  originates  and 
takes  its  essence  out  of  Ihe  estate  from  which  the  power  is  deriyed^ 
and  enures  as  a  limitation  of  the  use  in  pursuance  of  it  Then  it 
followed  that  the  covenants  made  by  the  lessee  are  to  pass  to  every 
person  to  whom  the  person  creating  the  power  has  given  any  subse- 
quent interest  They  pass  to  the  first  tenant  for  life,  then  to  the 
second  tenant  for  life,  although  he  has  an  interest  derived  not  from 
the  first  tenant  for  life,  but  from  the  person  creating  the  power,  and 
that  person  is,  in  the  eye  of  the  law,  the  lessor. 

42.  Lord  Redesdale  (z)  has  observed,  that  in  the  case  of  an  actual 
lease  made  under  a  power  containing  covenants  on  the  part  of  die 
tenant,  the  lease  being  a  lien  on  the  lands  by  virtue  of  the  power, 
the  remainder-man  has  the  benefit  of  all  the  covenants,  because  ti&ey 
are  part  of  a  contract  which  creates  a  lien  on  the  lands ;  yet  ihej 
are  mere  contracts.  They  are  no  part  of  the  demise  under  the  power, 
but  stipulations  entered  into  by  the  tenant  for  life  ¥rith  the  lessee^ 
for  the  benefit  of  the  remainder-man :  as  for  instance,  in  the  case  of 
a  covenant  on  the  part  of  the  tenant  to  repiur,  supposing  it  a  cove- 
nant not  required  by  the  power.  The  meaning  of  this  passage  is,  that 
although  the  covenant  is  not  required  by  the  power,  it  will  enure  to 
the  remainder-man.  In  the  case  before  him,  the  lessee  covenanted 
to  lay  out  2002.  in  improvements,  which  was  not  required  by  the 
power;  and  he  held  that  if  the  lessor  had  died,  the  remainder- 
man might  unquestionably  enforce  it  as  a  covenant  going  with  the 
land« 

43.  And  upon  like  grounds  a  power  of  re-entry,  although  reserved 
to  the  lessor  the  tenant  for  life,  his  heirs  and  assigns,  will  ennre  to 
the  benefit  of  the  remainder-man  entitled  under  the  setdement  (a). 

44.  So  upon  the  same  foundation,  it  is  apprehended  that  cove- 
nants entered  into  by  a  lessor  exercising  a  power  of  leasing,  will, 
if  authorized  by  the  power,  run  with  the  land,  and  bind  the  remain- 
der-man. 

45.  In  Ooodtitle  v.  Funucan(i),  where  the  power  was  held  to  be 
duly  executed,  the  lessor  covenanted  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  to  free  the  lessee  from  tithes  and  from 
church  rates.  On  behalf  of  the  lessee,  it  was  insisted  that  if  the 
stipulation  were  not  authorized  by  the  power,  that  covenant  would 
not  bind  those  in  remainder.  It  was  a  covenant  by  the  lessor  for 
himself,  his  heirs,  executors,  administrators  and  assigns.  But  the 
counsel  for  the  remainder-man  said,  he  thought  the  remainder-man, 

{x)  1  Seh.  k,  Lef.  64.  672 ;  ticpra,  p.  Sll. 

(a)  HoUey  v.  Soot,  Loft,  316;   DoogL  {b)  Doug.  665. 
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or  the  heir  or  executor,  might  be  sued  on  the  covenant,  at  ihe  option 
of  the  lessee  ;  but  Buller,  J.,  said  he  thought  otherwise ;  that  the 
lessee  had  all  he  had  bargained  for  by  his  remedy  against  the  repre- 
sentatives of  the  lessor,  and  had  agreed  by  the  terms  of  the  covenant, 
that  it  should  not  run  with  the  land.  But  Ashurst,  J.,  seemed  to 
doubt  as  to  this,  and  mentioned  Sir  John  Astley's  leases,  where  the 
Court  had  decided  that  the  remtunder-man  should  have  the  benefit 
of  covenants  for  rent ;  though  by  the  words,  the  lessee  covenanted 
only  with  the  lessor,  his  heirs  and  assigns.  Lord  Mansfield,  in  deli- 
vering judgment,  said,  that  as  to  the  church-dues,  the  covenant 
seemed  to  be  collateral,  and  not  to  go  with  the  land,  nor  to  bind  the 
remainder-man,  resembling  a  covenant  for  quiet  enjoyment.  But  if 
it  did  go  with  the  land,  there  was  no  pretence  under  the  circum- 
stances of  fraud  on  the  power.  It  appeared  that  no  tithe  was  pay- 
able. It  seems,  therefore,  that  the  general  opinion  was,  that  such 
covenants  would  run  with  the  land,  if  such  was  the  intention,  and 
they  were  authorized  by  the  power. 

46.  In  Isherwood  v.  Oldknow  (c),  where  it  was  held  that  the  cove- 
nants of  the  lessee  could  be  enforced  by  the  devisee  in  remainder 
under  the  will,  by  which  the  power  was  created,  on  the  ground  that 
the  devisor  was  in  the  eye  of  the  law  the  lessor,  it  was  urged  as  an 
argument  against  this  mode  of  considering  the  case,  that  the  lessee 
could  not  maintain  covenant  against  the  heirs  [not  the  devisees]  of 
tiie  devisor ;  to  which  Le  Blanc,  J.,  answered,  that  he  did  not  think 
that  it  was  necessary  tiiat  all  the  remedies  should  be  mutual  as 
between  the  assignee  of  the  lessor  and  the  lessee,  because  mutuality 
was  not  so  much  an  object  of  the  statute  of  Henry,  as  to  give  tiiose 
persons  who  at  common  law  were  strangers,  a  power  to  enforce  cove- 
nants which  they  had  not  before. 

47.  The  remainder-man  may  maintain  debt  against  the  lessee  (d). 
This  was  relied  upon  in  the  foregoing  case,  in  the  argument  in 
favour  of  the  remainder-man ;  but  it  was  answered,  tiiat  that  lay  at 
common  law  upon  tiie  privity  of  estate,  and  not  upon  the  privity 
of  contract. 

(c)  See  3  Mau.  &,  Selw.  402.  (<£)  9  Lord  Raym.  793 ;  3  Mau.  8c  Selw.  306. 
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CHAPTER    XIX. 

OP   POWEK8  OP   SALE,  AND  EXCHANGE  AND  PARTITION. 


SECTION   I. 


2.  How  they  should  be  ereated. 

4.  What  iimUations  they  authorize. 

5.  Where  the  appointment  may  be  to  a 

trustee. 
7, '\  Where  the  power   is  authorized  by 
8./      articles. 

.Q*  jOr  ^  a  will  directing  a  settlement. 

16.  Where  in  a  settlement  by  a  remainder' 

man,  a  prior  tenant  for  life  may 
Join  and  raise  an  immediate  power. 

17.  Where  a  remainder  may  be  sold. 

19.  Surrender  to  remainder-man  to  enable 

sale. 
80.  Time  qf  sale  cannot  be  accelerated. 
SI.  \Where  the  heirs  qf  a  deceased  trustee 
92.  J       of  a  power  must  concur. 
23.  Where  articles  are  in  that  respect  duly 

followed. 

28.  Sale  by  suruiving  trustees  and  stranger* 

291 

'  >  Ware  y.  PMiUy  toith  observations. 
31.  i 

92.'\  Unlimited  powers  qf   sale   and  eat" 

38.  J       change  valid. 

37.  May  be  exercised  beyond  the  line  qf 

perpetuity. 
40.  Powers  of  sale  upon  conditions. 
42.  Doe  T.  Martinj  with  observations. 
4&  Where  the  receipt  qf  the  trustees  is 

s^ffieient. 
49.  Observations  on  the  cases. 
60.  *)  How  fary  in  case  of  an  invalid  ap- 
f      pointment,  a  substituted  estatens 
61  .J       charged* 
62.  Estate  unconverted  by  a  trustee  re* 

fnains  real  estate. 


^i.^  Power  qf  partition  does  not  authe- 
I       rize  sale  or  exchange* 
f  Whether  a  partition  is  within  apower 

69.  J       of  sale  and  exchange, 

68.  partition  may  be  by   eiremty  under 

power  qf  sale. 
^.^Payment  for    outelty   qf  exchange 
61./      valid. 

62.^  Whether  by  accession  qf  fee  poxen 
61.  J       merge. 

"*•  1  TTAere  power  wuty  be  executed  whUd 
^'  I       tnut  remains  for  any. 

60.  Control  qf  equity  over  truetees  ef  '** 
powers. 

70.  PcfT  what  direct  the  powers  should  be 

exercised. 

72.  Not  for  a  rent-charge. 

73.  Tenantfor  l\fe  not  entitled^  on  sale  rf 

estate,  to  value  qfthe  timber. 
76.  Unless  cut  before  the  sale. 

76.  Power  to  cut  timber  for  repairs. 

77.  Where  the  whole  estate  may  be  sold. 

78.  Where  the  money  may  be  applied  to 

pay  debts. 
70.  Tenant  for  Hfe  may  hime^  bay  or 

exchange. 
83.  Cannot   dqfeat  his  incumbranees  bg 

Joining  m  sale. 
^.'\How  far   leases  are  binding  on  e 
85./      purchaser, 

66.^Where  apower  qf  sole  is  not  datroged 
87./      by  a  new  settlement. 
89.  Watson  r.  WaUhamywUh  obeervatUms. 

92.  Succession  duty. 


1.  So  far  as  the  cases  on  powers  of  sale  and  exchange  and  parti- 
tion are  subject  to  the  general  law,  or  seem  to  illustrate  it,  we  have 
already  glanced  at  them,  but  it  is  now  in  order  to  review  them  as  a 
separate  class.  We  have  already  fully  considered  where  a  power  of 
sale  is  created,  and  to  whom  it  is  given  under  particular  words,  B,nd 
where  it  may  be  implied,  and  what  acts  it  authorizes,  and  at  what 
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time  it  maj  be  executed.  The  present  examination  will  be  confined 
principally  to  cases  arising  upon  the  common  powers  of  sale  and 
exchange^  &c^  in  settlements. 

2.  As  to  the  mode  of  creating  a  power  of  sale  and  exchange,  we 
have  already  considered  by  what  instruments  they  may  be  created. 
In  well-drawn  deeds,  in  which  powers  of  sale  and  exchange  are 
inserted,  it  is  usual  to  give  the  trustees  of  the  powers  an  express 
authority  to  revoke  the  old  uses,  and  to  appoint  such  new  uses  as 
will  effectuate  the  intention  of  the  parties,  and  the  declaration  for 
this  purpose  cannot  be  too  general.  It  is  not  however  nec^d^aqjUto 
give  gxpre^^  powers  of  revocation  an^new  appoiatiBieat;  for,  what- 
ever  be  the  form  in  which  a  power  of  sale  is  given,  it  will  operate  as 
sTp^wsr  of  tevbcation  and  new  appoiotment,  and  may  be  oxaeHted 
accordingly.  Thus,  it  was  clearly  holden  by  the  Lord  Keeper,  in 
the  Bishop  of  Oxford  v.  Leighton,  that  a  direction,  that  a  releasee 
to  uses  in  a  settlement  should  convey  to  such  uses  as  A  should 
appoint,  amounted  to  a  power  of  revoking  and  limiting  new  uses, 
although  the  proviso  was  unskilfully  penned  (a). 

3.  JJLold^powexs-.xjf  .saJle^wd.^^^  expre^  that  •  the 
trustees  may  sell  or. e;u4utuge  the  land,  and  do  not  ^ye  ej^j^r^m 
powers  of  xevoeatioii  a»ilaaw  appointment.  Sometimes  the  trustees 
are  made  merely  to  ^^  appoint  and  make  sale  of,"  or  to  ^^  appoint  and 
sell "  the  land  to  the  uses :  the  words  of  the  power  being  followed 
with  the  addition  of  the  word  appoint,  and  sometimes  they  are  made 
to  expressly  revoke  the  uses  of  the  settlement,  and  then  to  appoint 
to  the  new  uses.  Either  mode  will  effectuate  the  intention.  The 
latter  is  sometimes  objected  to  by  unskilful  persons  as  not  autho- 
rized by  the  power,  but  to  this  objection  the  Bishop  of  Oxford's 
case  is  a  decisive  answer. 

4.  In  ill-pezmed  powers  of  sale  it  sometimes  happens  that  the 
party Ts  authorized  to  appoint  the  estate. to  the  purchaser,  his  heirs 

Xil^t  assio:ris,\ which  should  never  be  done  ; '.  for  it  has  in  this  case  also 
been  contended  m  practice,  that  the  estate  can  only  be  appointed  to 
the  purchaser  in  fee,  and  not  to  uses  to  bar  dower,  or  to  any  other 
uses  which  the  case  may  require.  To  obviate  this  difficulty,  where 
it  was  intended  to  bar  the  purchaser's  wife  of  dower,  it  has  been 
recited  (contrary  to  the  fact)  that  the  contract  was  entered  into  by 
A,  as  agent  for  B,  the  real  purchaser,  and  the  estate  has  been  con- 
veyed to  ^  in  fee,  in  trust  for  the  purchaser.  But  upon  the  autho- 
rity of  Phelp  and  Hay  it  may  be  thought  that  the  doubt  in  this  case 
is  not  well  founded.  When  it  is  once  admitted  that  the  intention  of 
the  power  is  to  be  regarded,  and  not  the  precise  terms  of  it(^), 
there  seems  to  be  no  ground  for  this  practice.     The  intention  ex-- 

(a)  2  Vern.  367 ;  supra^  ch.  4.  see  Mackintosh  v.  Barber,  supra,  p.  125*. 

(6)  See  Morris  v.  Preston,  infra;  and 
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pressly  is,  that  the  inheritance  of  the  estate  shall  be  sold,  but  thti 
mode  of  the  conveyance  rests  in  the  breast  of  the  purchaser.  The 
direction  simply  amounts  to  a  declaration  that  the  fee  shall  belong 
to  the  purchaser.  It  merely  expresses  what  would  be  implied  in 
the  power,  in  the  absence  of  an  express  proyision,  it  being  dear 
that  a  power  to  trustees  to  sell  an  estate  will  authorize  them  to 
appoint  the  estate  to  the  purchaser  in  fee  although  the  power  be 
silent  on  that  head.  Now,  if  the  direction  were  wholly  omitted  it 
would  scarcely  be  doubted  that  the  estate  might  be  oonyeyed  to  any 
uses  the  purchaser  should  desire.  Therefore,  according  to  the  rule 
of  law,  that  expressio  eorum  qzuB  tacite  insunt  nihil  opercUur,  it 
may  be  contended,  independently  of  decision,  that  although  the 
trustees  of  the  power  are  only  authorized  by  the  words  of  it  to 
appoint  the  estate  to  the  purchaser  in  fee,  yet  they  may  appoint  it 
to  uses  to  bar  dower,  or  in  any  other  manner  that  the  purchaser 
may  direct  (I). 

5.  In  a  case  before  Lord  Eldon  (c),  the  power  of  sale  and  exchange 
in  a  settlement  was  given  to  trustees  with  the  consent  of  the  hus- 
band and  wife,  and  it  was  declared  that  when  sold,  the  estate  should 
be  freed  from  the  uses,  and  that  the  settlement  should  enure  to 
the  purchaser  in  fee.  The  trustees,  with  the  consent  of  the  husband 
and  wife,  conveyed  part  of  the  property  to  one  as  a  purchaser,  bis 
heirs  and  assigns,  to  the  use  of  the  husband  and  the  nominal  pur- 
chaser, their  heirs  and  assigns ;  but  as  to  the  estate  of  the  nominal 
purchaser,  in  trust  for  the  husband  in  fee  :  and  the  conveyance 
recited,  that  the  purchase  was  on  behalf  of  the  husband.  Two 
objections  were  made :  one,  that  the  real  purchaser's  consent  was 
necessary  to  the  sale,  and  therefore  he  could  not  buy ;  the  other, 
that  the  appointment  was  to  an  agent  merely,  and  the  power  there- 
fore was  not  well  executed.  Lord  Eldon  observed,  as  to  this  point, 
that  there  was  nothing  in  the  nature  of  such  a  power  as  this  to  pre- 
vent one  man  from  becoming  a  purchaser  in  trust  for  another;  and 
considering  the  nominal  purchaser  as  the  purchaser,  it  did  not  appear 
to  him  to  be  any  objection  to  the  execution  of  the  power,  that  the 
parties  had  thought  proper  to  put  upon  the  instrujnent  a  declaration 
of  trust  for  the  person  for  whose  benefit  he  was  a  purchaser.  I^ 
appeared  to  him  to  make  no  difference  whether  the  purchaser  chose 
to  execute  a  declaration  of  trust  by  the  same  instrument,  or  bj 
another  instrument. 

6.  In  truth,  ihe  law  can  only  look  to  the  person  who  fills  osten- 

(e)  Howard  «.  Daeane,  Turn,  k  Rqm.      8S2,  suyra,  p.  7 IS. 
SI ;  see  Bevan  v,  Habgood,  ]  John.  &,  Hem. 

(I)  This  is  of  little  importance  since  the  new  law  of  dower. 
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flibly  the  character  of  a  purchaeer*  No  one  could  doubt  that  au 
ageut  with  an  undisclosed  principal  could  buy  and  obtain  the  fee 
under  such  a  power ;  and  why,  with  reference  to  the  form  of  the 
conyeyance,  should  he  not  disclose  the  fact  ?  The  real  purchaser 
.may  desire  to  have  the  estate  vested  in  a  trustee,  and  may  not  choose 
to  take  a  conveyance  to  himself  in  fee.  The  case  of  Howard  v. 
Ducane  was,  of  course,  stronger  against  the  power  to  limit  the  fee 
to  a  person  not  being  the  real  purchaser,  than  a  mere  power  to 
appoint  to  the  purchaser. 

7.  If  uses  in  strict  settlement  are  directed  to  be  raised  by  a  will, 
and  it  is  intended  that  the  usual  power  of  sale  and  exchange  should 
be  inserted  in  the  settlement,  an  express  declaration  of  the  intention 
should  be  made :  such  a  power  cannot  be  implied  (cf).  The  same 
observation  applies  to  articles  for  a  settlement*  But  in  a  case  {e) 
where  the  articles  contained  a  clause  that  the  husband  and  wife,  and 
the  survivor,  should  have  a  power  to  appoint  new  trustees,  ^'and  also 
all  such  other  powers  and  provisoes  for  effectuating  the  intention  of 
the  parties  as  are  usually  contained  in  settlements  of  the  like  nature 
as  shall  be  approved  of  by  the  trustees;"  Lord  Eldon  determined 
that  powers  of  selling,  exchanging,  and  investing  in  new  purchases, 
are  usual  in  settlements,  and  therefore  powers  of  sale  and  exchange 
came  within  the  meaning  of  this  clause,  and  ought  to  be  inserted  in 
the  settlement.  In  the  case  of  Williams  v.  Carter  (y*),  where  money 
was  settled,  with  a  power  to  the  trustees  to  change  the  stocks,  funds, 
and  securities,  in  which  it  might  be  invested,  for  others  of  the  same 
or  the  like  nature,  and  the  intended  husband  covenanted  to  settle 
any  real  estate  to  which  he  and  his  wife  might  become  entitled  in 
her  right,  upon  the  same  trusts,  and  subject  to  the  powers,  &c,  de- 
clared of  the  funds,  or  as  near  thereto  as  the  nature  of  real  estate 
would  admit  of,  it  was  held  that  the  setdement  ought  to  contain 
powers  of  sale  and  exchange,  and  a  distinction  was  taken  between 
a  covenant  to  settle  a  particular  estate,  and  a  covenant  to  settle 
all  estates  generally. 

8.  And  in  a  late  case  (^),  the  Master  of  the  Bolls  decided  that  a 
direction  in  a  will  to  settle  an  estate  on  his  daughter  and  her  children 
and  issue,  authorized  the  insertion  of  aU  powers  which  were  neces- 
sary effectually  to  carry  the  testator's  intention  into  effect,  and  those 
were  powers  of  leasing,  sale  and  exchange,  and  provisions  for  main- 
tenance and  advancement  and  appointment  of  new  trustees.  And 
where  in  marriage  settlements  of  personal  property  there  were  cove- 

(d)  Wheate  v.  Hall,  17  Vef.  80.  (/)  Appendix,  Master  v.De  Croianuui, 

(tf)  Peake  v.  Penllngtnn,  2  Vea.  4t  Baa.  11  Beav.  184. 
311 ;  Tide  supra  and  ii|/ra,  19  &  90  Vict.  (g)  Tamer  v.  Stigent,  82  L.  T.  129. 

c.  120;  21  4t  22  Viet  c.  77. 
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Hants  that  all  fhtare  acquired  real  and  personal  estate  shoidd  be 
settled  upon  the  same  trusts,  &c.,  an  after  acquired  real  estate  was 
directed  by  the  Court  to  be  settled  with  a  power  to  lease  mines, 
because  the  person  from  whom  the  estate  had  descended  had  agreed 
to  grant  a  mining  lease,  and  also  ¥rith  powers  to  grant  agricultoral 
leases  (A).  Again,  a  settlement  of  personal  estate  only,  with  a  power 
to  the  trustees  to  alter  and  vary  the  investments,  and  a  covenant  to 
settle  on  similar  trusts  future  acquired  real  and  personal  estate  was 
held  to  authorize  a  power  of  sale  upon  the  settlement  of  a  future 
acquired  real  estate  (t). 

9.  And  in  Hill  v.  Hill  (j),  marriage  articles  provided  for  a  strict 
settlement,  with  j)owers  to  the  intended  husband  to  charge  by  way 
of  mortgage  for  the  relief  of  his  estates,  and  also  to  chaige  portions 
for  younger  children,  '^  and  likewise  all  other  powers,  provisionSy 
clauses,  covenants,  and  agreements  usually  inserted  in  settlements  of 
the  like  nature,  and  which  shall  be  proper  for  effecting  any  of  ihe 
purposes  aforesaid :  ^  it  was  held  that  a  power  of  sale  and  exchange 
might  be  inserted  in  the  settlement.  The  Vice  Chancellor  observed 
that  there  was  a  palpable  distinction  between  inserting  in  a  settle- 
ment powers  for  the  better  management  and  better  enjoyment  of  the 
settled  estates,  which  are  beneficial  to  all  parties,  and  powers  which 
confer  personal  privileges  on  particular  parties,  such  as  powers  to 
jointure,  to  raise  money  for  any  particular  purpose,  &c  But  powers 
of  leasing,  of  sale  and  exchange,  and  (where  there  is  any  joint  pro- 
perty, or  there  are  any  mines,  or  any  land  fit  for  building  purpoees,) 
powers  of  partition,  of  leasing  mines,  and  of  granting  building  leasesy 
are  powers  for  the  general  management  and  better  enjoyment  of  the 
estates,  and  such  powers  are  beneficial  to  all  parties.  He  thought  it 
was  not  necessary  that  and  should  be  read  or.  The  intention  was 
that  the  clause  should  be  read  as  if  it  stood  thus :  '^  and  likewise  all 
other  powers,  provisions,  clauses,  covenants,  and  agreements,  which 
shall  be  proper  for  effecting  any  of  the  purposes  aforesaid,  and  which 
are  usually  inserted  in  settlements  of  the  like  nature ;"  which  would 
include  everything. 

10.  In  a  case  where  articles  for  a  settlement  of  estates  in  Ireland 
stipulated  that  the  settlement  should  contain  all  the  covenants,  pro* 
visoes,  and  conditions  usually  contuned  in  marriage  settlements  made 
in  England,  it  was  not  doubted  that  a  power  of  sale  and  exchange 
was  authorized,  and  it  was  held  that  the  power  might  authorise  ex- 
changes for  estates  in  England  as  well  as  Ireland,  or  the  investment 
of  money  produced  by  sale  in  estates  there  (A). 

{h)  Scott  p.  Steward,  27  Beav.  367.  (ib)  Duke  of  Bedford  p.  Marquess  of  Aber- 

(t)  Elton  V.  Elton,  No.  2, 27  fieav.  634.         corn,  I  Myl.  &  Cra.  312. 
O)  6  Sim.  136. 
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11.  In  Brewster  v.  Aiigell(/),  estates  were  devised  to  trustees,  in 
trust  for  certain  children  for  their  lives,  with  remainders  in  strict 
settlement.  And  the  testator,  after  directingh  is  trustees  to  make 
a  settlement  of  his  estate  accordingly,  and  that  the  share  of  each  of 
his  two  daughters  A.  W.  and  M.  W.  Smith  shoidd  be  for  her  sepa- 
rate use,  with  a  power  of  appointment  amongst  her  issue,  directed 
that  in  such  settlement  there  should  be  inserted  all  proper  powers 
and  authorities  for  making  leases,  and  otherwise,  according  to  circum- 
stances, to  and  for  the  tenants  for  life,  to  be  exercised  by  them  at  such 
times  as  they  should  be  by  law  qualified  so  to  do,  and  the  same  powers 
and  authorities  to  be  exercised  on  their  behalf  by  the  said  Brewster, 
and  the  others  their  heirs  and  successors,  whenever  such  tenants 
for  life  respectively  should  be  disabled  or  disqualified  by  law  to  act 
freely  and  of  their  own  uncontrolled  authority  in  the  said  premises ; 
and  that  provisions  should  also  be  made  in  such  settlement  for  the 
appointment  of  new  executors,  trustees,  and  guardians,  in  the  like 
manner  as  the  said  testator. had  directed  respecting  his  personal 
estate,  alluding  to  another  will  disposing  of  his  personalty.  A 
settlement  was  made  under  the  direction  of  the  Court,  in  which  was 
contained  a  power  to  the  trustees  under  the  will,  and  the  survivors, 
&c.,  with  the  consent  of  the  tenants  for  life,  and  after  their  decease, 
of  the  person  in  remainder,  if  twenty-one,  and  if  not,  of  the  proper 
authority  of  the  trustees,  to  sell,  exchange,  and  make  partition  of 
the  estates.  The  estate  was  sold  under  the  power,  and  the  purchaser 
objected  to  the  title.  The  Lord  Chancellor  said  the  question  was, 
whether  a  power  given  to  trustees  to  sell,  with  the  approbation  of 
the  tenant  for  life,  which  he  could  not  give  if  he  were  disqualified, 
is  such  a  power  as  is  authorized  to  be  put  into  this  settlement. 
Now,  what  are  the  words  of  the  will?  they  are,  "all  proper  powers 
for  making  leases  and  otherwise,  according  to  circumstances,  &c. ;  ^ 
whatever  then  is  the  meaning  of  the  words  **  and  otherwise,  accoitl- 
ing  to  circumstances,'*  they  are  to  be  powers  and  authorities  "  to  the 
tenants  for  life,  to  be  exercised,  &C.''  Supposing  that  a  power  of 
sale  and  exchange  could  be  given  under  these  words,  it  is,  according 
to  the  common  sense  of  them,  to  be  given  to  the  tenants  for  life, 
and  in  case  they  are  disqualified,  to  the  trustees ;  but  this  is  a  power 
to  act  with  the  approbation  of  the  tenant  for  life,  qualified  or  not. 
The  inclination  of  his  opinion  was,  that  this  was  not  a  proper  power ; 
but  he  was  quite  clear  he  could  not  compel  a  purchaser  to  take  a 
title  depending  on  it.  The  question  to  be  decided  was  not  whether 
a  power  of  selling  and  exchanging  might  not  have  been  given  to  the 
tenants  for  life,  if  qualified  to  act,  and  if  not  qualified,  to  the  trustees ; 
but  whether  such  a  power  could  be  given  to  the  trustees  acting  with 
their  approbation,  should  they  be  or  be  not  qualified. 

(0  1  Jac.  &  Walk.  625. 
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12.  Upon  a  bill  filed  to  correct  the  eettlemeiit,  it  was  held  that 
the  will  did  not  authorizie  the  insertion  of  a  power  of  sale  (m)  (I). 

13.  In  Cox  r.  Cox(n)^  an  estate  was  devised  to  several  persons 
successively  for  life  with  remainders  over^  and  the  testatiix  declared 
that  all  the  persons  made  tenants  for  life  or  in  tail  by  her  will  should 
have  the  like  powers  of  leasing^  selling  and  exchanging  her  estates 
as  were  by  her  father's  will  given  to  the  tenants  for  life  and  in  tsil 
mentioned  in  his  will  or  to  the  trustees  thereof.  By  the  father's  will 
the  powers  of  sale  and  exchange  were  given  only  to  the  trustees  at 
the  request  of  the  person  entitled  to  the  freehold,  and  the  trostees 
were  empowered  to  give  receipts ;  it  was  held  that  the  tenants  for 
life  under  the  principal  will  took  the  like  powers  of  sale  and  ex- 
change as  by  the  father's  will  were  given  to  the  trustees,  but  that 
they  did  not  take  a  like  power  to  give  receipts,  which  however, 
the  Court  thought  might  be  supplied  under  the  Trustee  Relief  Act» 
10  &  11  Vict  c.  96. 

14.  We  have  already  seen  at  what  time  a  power  may  be  executed  (o). 
This  question  seldom  arises  upon  the  common  power  of  sale  ins 
settlement. 

15.  In  a  ease  where  a  mother  was  tenant  for  life,  with  remiunder 
to  her  daughter  in  tail ;  in  pursuance  of  a  decree,  on  the  daughter's 
marriage  the  estates  were  to  be  settled  to  the  husband  for  life> 
with  the  usual  remainders  over,  with  powers  of  sale  and  exchange. 
The  mother  joined  in  the  recovery  and  settlement,  and  the  estates 
were  limited  to  her  for  life,  remainder  to  the  husband  for  life,  with 
remainders  over  according  to  the  decree,  and  a  power  of  sale  was 
inserted  at  any  time  during  the  lives  of  the  husband  and  wife,  and 
the  survivor,  with  their,  his,  or  her  consent.  The  estates  were  sold 
in  the  life-time  of  the  mother ;  and  it  was  objected,  that  the  power 
could  not  be  executed  until  after  her  death ;  but  the  Master  of  the 
Bolls  decreed  the  purchaser  to  take  the  title  (p). 

16.  In  this  case  the  interests  of  the  remainder-man  were  not  ac- 
celerated, for  the  mother  took  a  life-interest  in  the  purchase-money 
and  in  the  estate  to  be  bought  with  it. 

17.  But  if  a  reversion  or  remainder  is  settled  to  the  common  uses, 
with  a  power  of  sale  in  its  terms  general,  the  reversion  or  remainder 
may  be  sold  so  as  to  ^ve  to  the  persons  entitled  under  the  settlement 
an  interest  in  possession.  And  it  will  not  be  held  that  a  sale  cannot 
be  made  until  the  remainder  faU  into  possession,  merely  because  the 

(m)  Horne  v.  Btrton,  Jae.  487 ;  Hetd  «.  (o)  Vide  tupra,  p.  737. 

Godlee,  Reynolds  «.  Godlee,  1  John.  636.  (p)  Fry  v.  Fish,  Rolls,  6th  Angnst  ISIl, 

(n)  1  Kay  &  Joho.  251 ;  see  now  19  &  90  MS.  -,  see  l^sker  v.  Small,  6  Sim.  026^  3  H>1. 

Vict.  c.  130 ;  and  21  &  22  Vict  c.  77,  ir^fra.  &  Cra.  63. 

(I)  A  trnst  for  sale  in  a  will  may  be  implied  from  a  trust  to  intest,  ftc;  Affleck  «- 
James,  17  Sim.  121. 
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power  authorizes  an  exchange  for  another  estate  in  possession. 
A  contract  by  the  tenant  for  life,  not  claiming  under  the  settlement^ 
and  the  trustees  of  the  power,  of  the  fee  in  possession,  will  be  sus- 
tained upon  the  money  being  duly  apportioned  between  the  life 
estate  and  the  remainder  in  fee. 

18.  This  was  decided  by  the  case  of  Clark  v.  Seymour  (^),  where 
a  remainder  in  fee  expectant  upon  a  life  estate  was  settled  upon  » 
marriage  to  the  usual  uses  in  strict  settlement ;  with  a  power  to  the 
trustees,  at  any  time  or  times  thereafter,  with  the  consent  of  the 
husband  and  wife,  &c.,  to  sell  or  exchange  for  other  estates  in  fee 
simple  in  possession,  and  to  invest  the  purchase-money  in  the  pur- 
chase of  other  estates  in  fee  simple  in  possession,  to  be  settled  to 
the  uses  of  the  settlement,  with  the  common  direction  as  to  the 
application  of  the  money  until  so  invested.  The  tenant  for  life, 
and  the  trustees  of  the  power,  with  the  proper  consents,  sold  the 
fee,  and  the  contract  was  enforced  against  the  purchaser.  The 
Court  was  of  opinion  that  the  trustees  could  sell  the  reversion  at 
any  time,  for  terms  were  used  in  the  settlement  which  were  ap^ 
plicable  to  an  immediate  sale,  and  there  could  be  no  doubt  about 
the  meaning  of  the  expressions,  and  it  was  referred  to  the  Master 
to  apportion  the  purchase-money,  having  regard  to  the  interests  of 
the  parties. 

19.  Where  a  remainder  in  fee  after  a  life  estate  was  devised,  sub- 
ject to  the  life  interest,  to  trustees  and  their  heirs  in  trust  for  the 
testator's  widow  for  life,  remainder  to  his  daughters  for  life,  with 
remainder  to  their  sons  in  tail,  with  remainders  over,  and  the  will 
empowered  the  trustees  with  the  consent  of  the  tenant  for  life  or 
tenant  in  tail  in  possession  far  the  time  being  under  the  limitations  con^^ 
tained  in  the  will  to  sell  the  estate  and  invest  the  proceeds  upon  the 
trusts  of  the  will,  and  after  the  will  the  prior  tenant  for  life  surren- 
dered her  life  estate  to  the  mother,  in  order  to  enable  an  immediate 
sale  with  the  consent  of  the  mother,  it  was  held  that  the  trustees, 
with  her  consent,  could  exercise  the  power  of  sale  (r),  but  the  ques- 
tion upon,  the  words  requiring  the  party  consenting  to  be  in  po8se»' 
sion  under  the  limitations  contained  in  the  will  does  not  appear  to 
have  been  raised. 

20.  Where  a  particular  period  is  fixed  by  the  power  for  the  sale, 
as  upon  the  death  of  the  testator's  son,  a  court  of  equity  has  no  power 
to  accelerate  the  sale,  however  beneficial  to  the  parties,  e.  g.  where 
the  property  is  an  advowson,  and  the  living  is  full  of  the  son,  upon 
whose  death  the  sale  is  to  take  place  («)• 

21.  In  some  instances,  powers  of  sale  are  so  framed  as  to  prevent 
the  surviving  trustees  of  it  from  acting  without  the  concurrence  of 

(f )  7  Sim.  67  ;  Blackwood  o.  Borrowes,  («)  Johnstone  v.  Baber,  S  Beav.  833 ;  the 

4  Dm.  &  War.  441.  same  of  a  trust. 

(r)  Truell  v.  Tysaen,  3  Jar.  N.  S.  680. 
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the  heir  of  the  deceased  trustee.  We  have  already  seen  how  ihifl 
doctrine  operates  upon  powers  of  consenting,  given  to  trustees  and 
their  heirs  (t). 

22.  In  a  late  case  (u),  where  a  power  of  sale  was  reserved  hy  a 
settlement  to  three  trustees  and  their  heirs,  and  there  was  a  power  to 
appoint  new  trustees  upon  the  death,  &c.,  of  any  of  the  trustees,  it 
was  held  that  two  surviving  trustees  could  not  execute  the  power, 
although  the  money  was  directed  to  be  paid  to  the  trustees,  or  the 
survivors  or  survivor  of  them,  or  the  executors,  administrators  or 
assigns  of  such  survivor.  But  in  a  later  case  (ar)  a  devise  to  trustees, 
their  respective  heirs  and  assigns,  upon  trust  that  they,  their  re- 
spective heirs  and  assigns,  should  sell,  &c,  was  held  to  be  a  com- 
mon devise  with  the  usual  trust,  the  word  "respective"  being 
rejected. 

23.  In  Hall  v.  Dewes(y),  the  question  was  whether  a  power  of 
sale  was  authorized  by  the  articles,  by  which  the  husband  covenanted 
with  three  trustees  to  settle  the  estate  to  himself  for  life,  remainder 
to  the  three  trustees  infee^  upon  trusts,  and  particularly  to  sell  as  the 
husband  should  direct,  or  if  no  direction,  then  after  his  death.  And 
it  was  provided,  that  there  should  be  a  power  to  the  husband,  with 
the  consent  of  the  three  trustees,  their  heirs  or  assigns,  to  sell  or 
exchange,  for  such  equivalent  as  by  the  trustees  or  the  survivor 
should  be  thought  reasonable  :  and  tJie  trustees  or  the  survivor,  his 
executors  or  administrators,  were  to  give  receipts.  There  was  also 
to  be  the  usual  power  of  appointing  new  trustees  upon  the  death,  &c 
of  any  of  the  three  trustees,  &c.  By  the  settlement  a  power  of  sale 
was  reserved  to  the  husband,  with  the  consent  of  the  three  trustees, 
or  the  survivors  or  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor,  or  of  the  trustees  or  trustee  for  the  time  being.  The  ques- 
tion was  whether  a  sale,  with  the  consent  of  a  new  trustee  and  of  a 
surviving  trustee,  was  good,  without  the  concurrence  of  the  heir  of 
the  deceased  trustee.  Lord  Eldon  refused  to  make  the  purchaser 
accept  the  title.  With  respect  to  Townsend  r.  Wilson,  he  asked, 
whether  the  Court  of  King's  Bench  considered  that  the  two  surviving 
trustees,  and  the  heir  of  the  deceased  trustee,  were  to  act  together ; 
for  it  was  one  thing  to  say  that  the  survivor  should  not  act  untfl 
another  was  appointed,  and  a  different  thing  to  say  that  the  heir  of 
the  deceased  trustee  could  not  act  in  the  meantime.  He  did  not 
a<rree  with  the  decision  in  that  case ;  he  believed  that  he  should  not 
have  been  induced  so  to  decide  it. 

24.  Lord  Eldon's  question  could  not  be  answered,  because  the 
Court  of  King's  Bench  gave  no  reasons  for  their  judgment ;  but  they 

it)  Supra,  ch.  6,  8.  3.  (ar)  Jones  v.  Price,  11  Sim.  657. 

(t<)  Townsond  o.  Wilson,  1  Bam.  &  Aid.  (y)  Jac.  189  >  see  ch.  W^post.i  and  we 

COS;  supra,  p.  ^77;  Newman  v.  Warner,  11  Sim.  503. 
1  Sim.  N.  S.  457,  U{fra, 
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certified  that  the  two  surviving  trustees  could  not  exercise  the  power, 
not  that  they  and  the  heir  of  the  deceased  trustee  could.  There  is 
certainly  some  difficulty  in  construing  such  a  power  as  introducing 
the  heir  of  a  deceased  trustee  in  his  place,  but  such  are  the  words,  for 
the  words  and  their  heirs  can  have  no  other  meaning ;  and  as  the 
power  of  appointing  new  trustees  is  rarely  made  imperative,  the 
directing  the  heir  to  stand  in  the  place  of  his  ancestor,  at  once  keeps 
up  the  number  of  the  trustees,  and  if  the  heirs  are  not  fit  persons  to 
act  drives  the  parties  to  exercise  the  power  of  appointing  new 
trustees. 

25.  There  was  more  difficulty  in  deciding  against  the  title  in  Hall 
»•  Dewes  than  there  was  in  Townsend  v.  Wilson,  for  in  the  former 
case  the  remainder  in  fee  was  vested  in  the  trustees  to  sell,  and  it  is 
clear  that  the  survivors  or  survivor  of  the  trustees  could  have  sold 
without  the  concurrence  of  the  heirs  of  the  deceased  trustees.  The 
power  of  sale  and  exchange  directed  to  be  inserted  was  with  the  con- 
sent of  the  three,  their  heirs  or  assigns  \  seeming,  therefore,  to 
require  the  consent  of  the  very  persons  in  whom  the  previous  trust 
for  sale  was  reposed,  and  the  other  expressions  in  the  articles  strongly 
confirmed  this  view.  But  if  the  articles  imperatively  required  new 
trustees  to  be  chosen  upon  every  vacancy  (ar),  then  Lord  Eldon's 
opinion  depended  upon  that  clause  which  in  effect  disabled  surviving 
trustees  from  acting  in  the  power  of  sale,  until  the  number  was 
complete. 

26.  In  a  later  case  (a),  an  estate  was  conveyed  to  secure  a  sum  of 
money  to  a  trustee  for  the  lender  in  fee,  upon  trust,  when  required 
by  the  lender,  that  the  trustee  and  his  heirs  should  sell  the  estate  in 
such  lots  as  he  or  they  should  think  proper ;  and  the  receipts  of  him, 
his  heirs,  executors,  administrators  and  assigns,  were  to  be  discharges. 
The  trustee  died  intestate,  and  his  heir  conveyed  the  estate  to 
another  person  upon  trust  to  selL  Shadwell,  Y.  C,  held  that  the 
assignee  could  not  exercise  the  trust.  The  necessity,  he  said,  of 
discussing  this  point  upon  principle  was  superseded  by  the  decision 
in  Townsend  v.  Wilson,  and  as  the  judgment  in  that  case  remained 
unreversed,  it  decided  the  question  under  consideration.  It  had 
been  correctly  stated,  that  in  Hall  v,  Dewes,  Lord  Eldon  did  not 
approve  of  that  decision,  but  he  felt  himself  bound  by  it ;  so  that  he 
would  not  compel  the  purchaser  in  that  case  to  take  the  title.  Now 
in  Townsend  v.  Wilson  the  power  of  sale  was  given  to  three  trustees 
and  their  heirs,  and  the  money  to  arise  by  sale  was  directed  to  be 
paid  to  the  trustees  and  the  survivors  or  survivor  of  them ;  so  that 
in  that  case  there  was  the  very  distinction  that  occurred  in  this :  one 
of  the  trustees  died,  and  the  power  was  exercised  by  the  two  sur- 

{z)  See  Jac.  100 ;  Warbarton  v.  Saudys,  (a)  Bradford  v,  B^lfield,  3  Sim.  205. 

14  Sim.  022. 
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vivors^  and  the  question  was  whether  it  was  a  good  execution  of  the 
power.  The  Court  of  King's  Bench  determined  that  it  was  not 
The  V.  C,  therefore,  felt  himself  bound  by  that  authority. 

27.  The  application  of  the  case  of  Townsend  v.  Wilson  to  that  of 
Bradford  e.  Belfield  is  not  perhaps  very  obvious.  The  V.  G.  must 
have  considered  it  as  deciding  that  the  heir  of  the  trustee  alone  oonld 
sell  {b),  or  rather  he  relied  upon  the  principle  established  by  that 
case.  The  point  decided  in  Townsend  v.  Wilson  was,  that  the  two 
surviving  original  trustees  could  not  by  themselves  execute  the 
power.  There  was  no  attempt  to  introduce  a  new  trustee.  The 
objection  on  the  contrary  was>  that  not  having  the  concurrence  of 
the  heir  of  the  deceased  trustee,  they  had  not  appointed  a  new 
trustee,  which  they  had  power  to  do :  whilst  in  the  latter  case  the 
objection  was,  that  the  heir  had,  without  any  sufficient  authority, 
transferred  his  trust  or  power  to  a  stranger.  In  this  case  it  was  of 
course  never  ddUbted  that  the  heir  of  the  original  trustee  was  the 
trustee  in  his  place ;  whilst  in  Townsend  v,  Wilson,  the  question  was 
whether  the  heir  was  a  trustee  until  displaced,  in  the  room  of  his 
ancestor.  Bradford  and  Belfield  seems  to  depend  upon  the  doctrine 
ruled  in  Cole  v.  Wade  (c),  to  which  we  have  already  referred,  lather 
than  upon  that  which  arose  in  Townsend  v.  Wilson.  The  cases 
should  not  be  confounded. 

28.  Where  trustees  had  the  legal  fee  with  a  power  to  sell  and  a 
power  to  appoint  new  trustees,  and  the  survivors  upon  the  death  of 
one,  appointed  in  an  informal  manner  a  new  trustee,  and  the  sur- 
viving and  the  new  trustees  sold  the  estates  and  filed  a  bill  to 
enforce  the  contract,  it  was  held  that  the  surviving  trustees  remained 
trustees  with  all  the  powers  and  duties  confided  to  them  by  the  will, 
and  that  when  all  for  the  sake  of  conformity  ordered  the  estate  to  be 
put  up  for  sale,  it  was  competent  for  them  to  file  a  bill,  one  for  the 
sake  c^T  conformity,  and  the  others  in  point  of  substance,  and  if  a  re- 
ceipt was  given  by  the  surviving  trustees  it  would  be  a  good  dis- 
charge to  the  purchaser  {d).  This  case,  therefore,  decided  that  a  sale 
by  the  surviving  trustees  and  a  stranger,  was  binding  on  the  purchaser 
although  to  be  carried  into  efiect  by  the  surviving  trustees  only. 
The  legal  fee  was  vested  in  them. 

29.  In  Ware  t?.  Polhill(«)  freeholds  and  copyholds  were  devised 
to  the  testator's  son  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  his  first  and  other  sons  in  tail^ 

(b)  See  now  Cooke  v.  Crawford,  IS  Sim.  Mac  St  Gor.  691 ;  itrf^  eh.  90 ;  ifV'* 

91 ;  Titley  v.  Wolstenholrae,  7  Beav.  425;  131. 
Wilson  y.  Bennett,  6  De  Gex  &  Sma.  475;  (e)  Vide  ntprOf  p.  580. 

Hall  V.  May,  S  Kay  &  John.  585 ;  see  A  shton  (<0  Warbnrton  v.  Sandys,  14  Sim.  622. 

V.  Wood,  8  Sma.  Sc  Oif.  436;  Saloway  o.  (e)  11  Yes.  867. 

Strawbridge,  1  Kay  &  John.  376;  7  De  Gex, 
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remainders  over;  and  leaseholds  were  bequeathed  to  trustees^  to 
renew  and  to  pay  the  rents  to  the  persons  who  under  the  above 
limitations  should  for  the  time  being  be  entitled  to  the  rents  of  the 
freeholds  and  copyholds ;  and  the  trustees  were  empowered  at  any 
time  theifeafter  j  with  the  consent  of  the  person  or  persons  who  should 
as  aforesaid  be  entitled  to  the  rents  of  the  freeholds  and  copyholds, 
or  in  case  such  person  should  be  a  minor,  at  the  discretion  of  the  trus- 
tees, to  sell  the  leaseholds,  and  lay  out  the  purchase-money  in  the 
purchase  of  freeholds  or  copyholds,  to  be  settled  to  the  uses  of  thefre^ 
holds  and  copyholds  devised ;  and  until  such  purchase,  the  money  to  be 
invested,  and  the  interest  paid  to  the  persons  for  the  time  being 
•entitled  to  the  rents  of  the  freeholds  and  copyholds  devised.  The 
power  of  sale  was  tiot  exercised ;  a  grandson  died  under  twenty*one ; 
and  upon  a  bill  filed,  it  was  insisted,  that  under  the  provisions  of  the 
will  the  intention  of  the  testator  was,  that  all  his  property  not  real  estate 
should,  after  payment  of  his  debts,  &c.,  be  converted  into  real  estate, 
and  limited  in  strict  settlement ;  and  the  trustees  ought  to  have  sold  all 
the  leasehold  estate  accordingly :  That  the  intention  was  to  provide  for 
the  issue  male ;  and  that  the  leasehold  estate,  while  unsold,  should  go 
with  the  freehold,  as  far  as  the  rules  of  law  and  equity  would  permit, 
and  not  vest  in  a  tenant  in  tail,  so  as  to  be  transmissible,  imless  such 
tenant  in  tail  attained  the  age  of  twenty-one.  The  Lord  Chan- 
cellor's opinion  was  against  this  construction.  Upon  a  subsequent 
day  he  observed,  that  upon  further  consideration  as  to  the  leasehold 
estate,  he  thought  that  power  of  sale  was  void,  for  it  might  travel 
through  minorities  for  two  centuries ;  and  if  it  is  bad  to  the  extent 
in  which  it  was  given,  you  cannot  model  it  to  make  it  good.  He 
thought  the  soundest  ground  was  that  the  power  was  bad. 

30.  The  point  decided  by  the  above  case  is,  that  where  a  lease- 
hold  estate  is  settled  as  a  real  estate,  but  so  as  to  vest  absolutely  in 
a  qtiosi  tenant  in  tail,  a  power  to  defeat  his  estate  by  selling  the 
property  and  buying  a  real   estate  to  be  resettled,  is  void.     In 

'  practice,  the  case  was  at  first  treated  as  an  authority  that  the 
common  power  of  sale  and  exchange  was  void,  as  too  remote,  if  it 
were  not  expressly  confined  to  lives  in  being,  and  twenty-one  years 
afterwards.  But  it  is  clear  that  Lord  Eldon  did  not  mean  to  impeach 
the  validity  of  such  powers.  Such  a  power  does  not,  like  the  power 
in  Ware  v.  Polhill,  operate  to  defeat  the  estate  of  the  minor  tenant 
in  tail,  but  tramfers  it  from  one  property  to  another.  He  is  still 
tenant  in  tail ;  whereas  in  Ware  v.  Pplhill  the  effect  of  a  sale  might 
be  to  defeat  altogether  the  estate  of  the  representative  of  a  person 
who  died  entitled  to  a  vested  interest  in  the  absolute  property. 

31.  With  reference  to  holding  such  a  power  good  pro  tanto,  it  has 
been  observed,  that  the  case  of  Ware  v,  Polhill,  may  be  thus 
explained:  If  the  power  of  sale  had  not  been  given,  the  infant 


848  VALIDITY  OF  UNLIMITED  POWERS  [CH.  19.  8. 1. 

tenant  in  tail  would  have  taken  absolntelj,  also  if  the  power  had 
been  confined  to  his  minority,  his  interest  would  have  been  absolute, 
subject  only  to  the  discretionary  power  in  the  trustees  to  sell,  and  as 
that  discretionary  power  was  not  exercised  in  his  lifetime,  his  interest 
became  absolute  at  his  death.  If,  therefore,  in  Ware  v.  PolhiU, 
Lord  Eldon  was  of  opinion  that,  at  the  death  of  the  testator,  the 
power  could  not  be  good  beyond  the  deceased  tenant  for  life,  his 
decision  in  fietvour  of  the  absolute  interest  of  the  deceased  tenant  in 
tail  in  the  leaseholds  must  have  been  the  same,  whether  the  power 
was  void  from  the  beginning,  or  void  only  so  far  as  it  extended 
beyond  the  tenant  for  life  {/)• 

32.  As  to  the  validity  of  powers  of  sale  and  exchange  not  re- 
strained to  lives  in  being  and  twenty-one  years  afWwards,  it  was 
observed  in  the  earlier  editions  of  this  work,  Uiat  the  general  practice 
had  been  not  to  confine  them,  and  that  half  the  titles  in  the  kingdom 
depended  on  the  validity  of  such  powers.  That  if  the  power  were 
within  the  line  of  perpetuities,  the  line  could  always  be  drawn,  and 
there  appeared  to  be  no  reason  why  it  should  be  deemed  void  in  its 
creation.  Such  powers,  it  was  observed,  appeared  to  be  valid  on  the 
same  ground  that  a  shifting  use  may  be  limited  to  take  efiect  at  any 
period,  however  remote,  where  the  estate  is  regularly  limited  in  tail, 
because  the  tenant  in  tail  may  destroy  the  shifting  use  by  a  common 
recovery;  yet  there  the  estate  of  a  tenant  in  tail  not  having soflfered 
a  recovery  may  be  defeated  altogether ;  whereas  under  the  exerciae 
of  a  power  of  sal6  and  exchange  there  is  merely  a  change  of  title, 
and  not  a  destruction  of  interest.  In  point  of  fact,  such  a  power 
enables  the  alienation  of  property  without  afPecting  the  interest  of 
the  person  beneficially  entitled  to  the  property. 

33.  It  has  since  been  determined  that  such  a  power  is  valid. 
Thus,  in  Boyce  v.  Hanning  (^),  the  estate  was  limited  upon  a  mar- 
riage to  the  husband  for  life,  with  a  limitation  to  trustees  to  presenre 
contingent  remainders,  remainder  that  the  wife  might  receive  a  rent- 
charge,  and  subject  thereto,  to  the  children  or  remoter  issue  of  the 
marriage,  as  the  husband  and  wife  or  the  survivor  should  appoint, 
and  in  default  of  appointment,  to  the  children  in  fee,  with  executory 
limitations  over  to  the  others,  in  case  any  died  under  twenty-one 
without  leaving  issue;  and  if  no  child,  or  they  all  died  under 
twenty-one  without  leaving  issue,  to  the  husband  in  fee ;  and  in  the 
settlement  there  was  a  power  to  the  husband  for  life,  and  after  his 
death  for  the  trustees  for  the  time  being  during  the  minority  of  any 
child  of  the  marriage,  to  lease,  and  a  power  of  sale  and  exchange  to 
the  trustees  or  trustee  for  the  time  being,  with  the  consent  of  the 
husband  and  wife  or  the  survivor  of  them,  and  after  the  decease  of 

(/)  Per  Wigram,  V.  C. ;  4  Hare,  379 ;  in      790. 
Ferrand  v.  Witeon;  see  2  Kay  &  Jobn.  (g)  8  Crompt.  &  Jer?.  334. 
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such  survivor,  at  the  discretion  of  the  trustees  or  trustee  for  the 
time  being;  and  there  was  a  power  given  to  appoint  new  trustees  to 
the  husband  and  wife,  and  after  their  decease  to  the  surviving  or 
continuing  trustees  or  trustee,  or  his  or  their  executors  or  adminis- 
trators. A  sale  was  made  under  the  power  in  the  lifetime  of  the 
husband  and  wife ;  and  upon  a  case  sent  by  the  Master  of  the  Kolls, 
the  Court  of  Exchequer  certified  their  opinion  that  a  sale  and  valid 
assurance  of  the  property  could  be  made  under  the  power.  Upon 
the  observation  in  this  work,  that  the  power  of  sale  did  not  tie 
up  property,  but  enabled  the  alienation  of  it,  Bayley,  B.,  observed, 
that  it  enabled  the  trustees  to  sell,  but  the  owner  in  fee,  who  would 
otherwise  be  able  to  sell,  was  incapacitated  (A).  But  of  course  this 
applies  only  to  the  reversioner  or  remainder-man,  and  his  power  of 
alienation  is  not  fettered,  although  the  subject  of  his  transfer  is  still 
liable  to  the  conditions  in  the  settlement. 

34.  The  same  decision  has  been  made  in  several  other  cases  where 
the  power  was  general  and  unrestricted,  but  in  all  of  them  the  sale 
was  actually  made  in  the  lifetime  of  the  tenants  for  life  who  were  in 
esse  at  the  date  of  the  settlements  (i).  The  general  point  is  set  at 
rest,  but  it  may  still  be  a  question  during  what  period  the  power  is 
capable  of  being  exercised.  In  a  recent  case,  the  Lord  Chancellor 
said  that  the  rule  in  the  case  before  him  was  within  the  permitted 
period,  and  there  would  not,  he  thought,  be  much  doubt  of  its 
validity  until  the  expiration  of  that  period  (A)  (I). 

35.  It  has  been  said  by  a  learned  writer  (/),  that  it  seems  that  the 
common  power  of  sale  and  exchange  in  marriage  settlements  and 
wills,  though  not  prescribed  to  be  exercised  within  a  given  period,  is 
good  as  to  the  estates  for  life,  because  as  to  them  the  power  falls 
within  the  limited  period;  and  also  as  to  estates  tail,  because  the 
power  may  be-  barred  by  any  tenant  in  tail,  and  is  void  as  to  the 
remainder  or  reversion  in  fee  when  it  falls  into  possession  or  is  dis- 
charged from  the  estates  tail ;  so  that  the  power  will  fail  when  the 
particular  estates,  perhaps  when  the  estates  tail,  shall  determine. 

36.  The  point  is  not  without  difficulty.  The  power,  although 
unlimited  as  to  time,  is,  as  we  have  seen,  good  for  the  lives  of 
parties  living  at  the  date  of  its  creation ;  and  it  may  be  now  that  the 
power  might  be  held  further  to  exist  for  twenty-one  years  from  the 
death  of  the  survivor  of  the  lives.  Where  the  power  is  to  be  exei^ 
cised  by  or  with  the  consent  of  a  tenant  for  life,  that  is  of  itself  a 

(h)  2  Crompt.  &  Jerv.  889.  *  .     (*)  *  Myl.  &  Cra.  4S2, 4S3. 

(i)  Biddle  v.  Perkios,  4  Bim.  135 ;  Powis  (0  2  Prest  Abstr.  158. 

V.  CaproD,  Waring  v.  CoYentry,  ib.  18S.  140xl 

(I)  PI.  84,  85,  86,  and  87  have  been  allowed  to  stand  as  in  tlie  last  edition,  for  the 
InBtruction  of  the  student,  altliongh  the  law  is  now  settled. 
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lawful  limit — the  very  power  points  it  out — and  so  far  is  good  11 
the  power  proceed  to  authorize  the  trustees,  after  the  death  of  the 
tenant  for  life  and  during  the  minority  of  tenants  in  tail,  to  sell  or 
exchange,  that  might  be  deemed  good  pro  tarUoy  that  is,  during  the 
twenty-one  years  from  the  death  of  the  tenant  for  life.  If  the  C!ourt 
should  go  further,  the  power  might  travel  through  generations,  y 
it  might  be  exercised  legally  cigainst  a  tenant  in  tail,  although  rea^y 
for  his  benefit,  it  would  be  on  the  ground  that  the'  tenant  in  fisSi 
might  bar  the  power  if  he  pleased,  and  although  he  could  not  do  so 
during  his  minority,  when,  if  at  all,  the  power  would  be  exercised 
against  him,  yet  an  executory  limitation  or  shifting  use  after  an  estate 
tail  is  open  to  the  same  objection,  for  the  event  may  happen  duiii^ 
the  minority  of  the  tenant  in  tail,  and  before  it  is  in  his  power  to  bar 
the  entail,  and  yet  long  after  the  legal  limit  to  such  limitations,  if 
they  are  not  preceded  by  an  estate  tail.  It  would  be  difficult  to 
distinguish  the  cases.  If  an  exercise  of  the  power  after  lives  in 
being  and  twenty-one  years  were  allowed  on  this  ground,  it  of 
course  could  not  be  avoided  as  against  the  remainder  or  reversioner 
in  fee,  when  that  falls  into  possession :  for  unless  the  power  continue 
in  force  so  as  to  carry  the  fecy  it  cannot  be  exercised,  and  if  it  can, 
the  same  ground  that  gives  it  validity  against  the  estates  tail  will 
support  it  against  the  remainder  or  reversion,  so  that  an  execution  of 
the  i^wer  previously  to  the  remainder  or  reversion  in  fee  falling  into 
possession,  would  be  valid.  But  clearly  after  the  remainder  or  re- 
version in  fee  had  fallen  into  possession,  the  power  could  not  be 
exercised  (»t).  It  is  not  improbable  that  the  power  may  be  sustamed 
throughout  its  whole  range.  There  appears  to  be  principle  and 
authority  sufficient  to  support  such  a  decision  (n). 

37.  A  case  decided  since  the  last  [the  6th]  edition  of  this  work 
goes  to  this  extent  (o),  for  although  the  power  was  tp  lease,  yet,  as 
the  power  was  an  unlimited  one  to  trustees,  the  question  was  the 
same ;  and  the  Vice-chancellor  held,  that  as  in  due  time  a  recovery 
might  be  suffered  [or  the  entail  barred],  in  which  case  the  power 
would  be  destroyed,  the  objection  to  the  power  on  the  ground  of  per- 
petuity could  not  be  sustained.  And  in  a  later  case  in  Ireland,  the 
Chancellor  observed,  that  the  question  had  often  been  discussed  in 
recent  times,  how  far  the  general  powers  of  sale  and  exchange) 
which  are  usual  in  setUements,  are  good,  and  their  validity  had  been 
doubted.  He  could  not  say  that  he  entertained  any  doubt  upon  tlio 
point  He  thought  they  were  perfectiy  good,  although  not  in  terms 
confined  within  the  rule  against  perpetuities,  and  upon  this  principle^ 
that  such  powers  may  be  barred  by  tiie  owner  of  the  preceding 

{n*)  See  now  Wolley  v.  Jenkios,  23  Beav.      pott  863. 
53 ;  where  the  reference  ifi  to  the  6th  edit  of         (n)  See  2  Kee.  671 ;  S  Kay  k  John.  720. 
this  work ;  see  Grey  e.  Jenkios,  26  Beav^  (o)  WallU  o.  Freestone,  10  Sim.  225. 
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estate  tail ;  and  if  once  an  estate  in  fee  has  been  acquired  by  any 
one  claiming  under  the  limitations  of  the  settlement,  by  whicB  the 
power  was  created,  it  naturally  ceases  (/>). 

38.  Thus  the  authorities  stood  when  tiie  last  edition  of  this  work  was 
published :  since  that  period  a  general  power  of  sale  has  been  treated 
as  valid  without  argument  (q).  In  a  later  case,  the  point  was  re- 
considered by  Wood,  V.  C.  The  estate  was  settled  by  the  wife's 
father ;  and  after  limitations  in  tail  to  her  children,  the  reversion  in 
fee  was  vested  in  the  father.  The  power  of  sale  in  trustees  was  to 
be  exercised  with  the  consent  of  the  father  during  his  life,  and  after 
his  death,  with  the  consent  of  his  daughter.  Her  issue  had  failed, 
and  she  was  a  widow  far  advanced  in  life.  The  trustee  of  the  power 
sold  the  estate  with  her  consent,  and  the  effect  was,  that  under  the  trusts 
of  the  settlement^  she  became  entitled  to  the  produce  absolutely,  and  the 
reversion  in  fee  to  her  father  was  defeated.  The  Vice-Chancellor 
decided  that  the  sale  was  valid,  and  that  whether  the  absolute  interest — 
the  fee-simple  of  the  estate— is  limited,  as  in  Waring  v.  Coventry, 
after  estates  tail,  or,  as  in  Boyce  v.  Hanning,  after  an  estate  for  life, 
80  soon  as  the  fee  vests  in  possession,  either  by  the  estates  tail  being 
barred  or  otherwise,  the  power  is  determined,  and  the  object  of  the 
settlement  at  an  end.  Till  then  the  power  continues  valid,  and 
may  be  exercised  so  as  to  carry  the  fee  (r). 

39.  Here  we  may  observe,  that  in  a  settlement  made  under  the 
direction  of  a  court  of  equity  in  pursuance  of  a  trust  or  contract,  a 
power  of  revocation  to  be  executed  with  the  consent  of  the  Court, 
cannot  be  introduced  in  order  to  guard  against  any  mistake  in  the 
settlement  («). 

40.  Some  powers  of  sale  are  created  in  terms  which  permit  their 
exercise  only  in  the  event  of  another  estate'  proving  deficient  to 
answer  certain  charges,  or  another  estate  being  first  settled  to  the 
same  uses,  or  the  like.  And  as  these  conditions  consist  not  merely 
of  form,  but  are  of  the  very  essence  of  the  gift  or  reservation, 
they  perhaps  more  than  any  other  require  a  strictly  literal  perform- 
ance. 

41.  Therefore,  where  a  power  was  given  to  trustees  to  sell  for  the 
purpose  of  raising  as  much  money  as  the  personal  estate  should  prove 
deficient  in  paying  debts,  it  was  decided  by  Jones,  Croke,  and  Barke- 

(p)  4  Dm.  &  War.  32;  and  see  4  Hare,  Londonderry  v.  Lord  Londonderry,  4  Ir.  Ch. 

dSO,  dSl.  Rep.  36]  j   Wyndham  «.   Fane,  11  Hare, 

(q)  Nelson  v.  Callow,  {5  Sim.  363;  At-  287;  and   as    to  a    right  of  preemption, 

tenborough  v.  Attenborough,  1  Kay  &  John.  see  Stocker  v.  Dean,  16  Beav.  ICl. 

296;  as  to  power  to  cat  timber,  see  Briggs  (r)  Lantsbery  v.  Collier,  2  Kay  8c  John. 

V.  Lord  Oxford,  1  De  Gex,  Mac.  8c  Gor.  709;  Doncaster  v.  Doncaster,  3  Kay  &  Jo. 

363;  and,  as  to  a  shifting  clause,  see  Har-  26. 

rison  v.  Round,  2  De  Gex,  Mac  &  Gor.  (s)  Bankes  v.  Lady   Le    Despencer,  11 

201  ;  2  Kay  &  John.  698 ;  and  see   Lady  Sim.  608. 
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ley,  Justices,  that  the  condition  was  a  precedent  condition,  and  that 
the  fiower  would  not  authorize  a  sale  unless  there  was  an  actual 
deficiency,  and  then  so  much  only  of  the  estate  could  be  sold  as  was 
sufficient  for  the  payment  of  the  debts,  and  consequently,  that  the 
amount  of  the  debts  and  the  value  of  the  personal  estate  ought  to 
be  shown,  so  that  the  Court  might  judge  whether  the  condition 
was  performed  or  not{ty  Great  difficulty  frequently  arises  in  prac- 
tice from  powers  like  this,  as  it  is  difficult  to  satisfy  a  purchaser  of 
the  deficiency,  and  the  actual  extent  of  it  It  should,  therefore,  in 
these  cases  invariably  be  provided,  that  the  power  shall,  qtioad  a  pur- 
chaser, be  deemed  well  executed,  although  there  be  no  deficiency, 
and  that  he  shall  not  be  bound  to  inquire  into  or  ascertain  whether 
there  actually  be  any  deficiency* 

42.  So  in  a  case  (m),  where  in  strict  settlement  it  was  provided, 
that  in  case  the  husband  and  wife,  or  the  survivor,  should  be  desirous 
to  sell  the  estate,  it  should  be  lawful  for  them  to  revoke  the  uses  of 
the  settlement,  and  for  the  trustees  to  sell  the  same  for  the  best 
price,  and  convey  the  same  to  a  purchaser,  so  (is  that  the  purchase- 
?19.^f?y.  waa  paid  to  tbem#  and  not  to  the  husband  and  wife,  to  be 
laid  out  by  the  trustees  in  the  purchase  of  other  estates,  at  the 
request  of  the  husband  and  wife,  or  the  survivor,  to  be  settled  to  the 
same  uses.  The  trustees  were  authorized  to  invest  the  money  until 
a  sale,  and  to  pay  the  dividends  to  the  person  entitled  to  the  real 
estate ;  and  the  receipts  of  the  trustees  were  made  a  sufficient  dis- 
charge to  the  purchaser.  By  deed  the  husband  and  wife  revoked 
the  uses,  in  order  that  the  fee  might  be  sold,  according  to  the  intent 
of  the  settlement ;  and  by  another  deed  the  estate  was  under  the 
power  appointed  to  the  purchaser  in  fee,  who  paid  his  purchase- 
money.  But  the  heir  of  the  surviving  trustee  was  an  infant  of 
tender  years,  and  part  of  the  money  was  applied  to  the  payment  of  a 
prior  mortgage  (I),  and  the  residue  of  the  money  really  reached  the 
hands  of  the  husband,  and  no  part  of  it  was  ever  invested.  The 
purchaser's  agent  was  privy  to  this  fraudulent  disposition  of  it- 
After  three  arguments,  the  Court  held  the  revocation  and  app^t* 
ment  altogether  void.  Lord  Kenyon  was  clearly  of  opinion  that  the 
deed  of  revocation^  taking  the  whole  of  the  power  together,  was  no 
legal  revocation.  They  had  only  a  power  to  revoke,  on  condition  of 
re-investing  the  money  in  the  purchase  of  another  estate  for  their 

(t)  Dike  V,  Ricks,  Cro.  Car.  335;  Wm.  Mathews.  For.  Ejuch.  Rep.  163. 

Junes,  327 ;  1  Ho.  Abr.   329,  pi.  9;  3  Vin.  (u)  Doe  v,  IViartin,  4  T.   Rep.  39;  «« 

Abr.  419,  pi. 9;  and  see  Popbam  v,  Hobart,  Watkins  v.  Williams,  3  Mac.  &  Got.  OSS; 

1  Cha.  Ca.  280;  and  Culpepper  e.  Aston,  supra,  106;  Bobinroa  v.  Briggs,  1  Sids.& 

2  Cha.  Ca.  115,  221 ;  and  see  Bowman  v.  Qiff.  188. 

(I)  It  does  not  appear  tbat  the  purchaser  obtained  a  transfiu-  of  tliis  mortgage. 
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children.  And  it  would  be  strange  to  say  that  any  interval  might 
happen  between  the  sale  and  purchase  of  that  other  estate^  [that  is, 
it  could  not  be  maintained  that  the  purchase  of  another  estate  might 
be  delayed  for  any  period,  however  long] ;  it  was  all  to  be  considered 
as  one  deed  and  one  act.  And  though  the  purchase-money  need  not 
have  been  re-invested  immediately,  yet  it  was  to  lie  in  the  hands  of 
the  trustees  until  a  proper  opportunity  should  offer  of  so  re-investing 
it.  He  considered  the  purchaser  bound  by  the  fraud  of  his  agent. 
He  then  stated,  that  the  power  was  restrained  so  as  that  the  money 
was  paid  to  the  trustees,  and  by  them  invested  in  other  estates ;  the 
whole  therefore  was  considered  as  one  transaction.  As,  therefore,  the 
money  was  only  paid  to  the  infant  trustee  for  form's  sake,  he  held 
the  whole  transaction  absolutely  void,  as  well  in  a  court  of  law  as  a 
court  of  equity.  Mr.  Justice  Ashurst  considered  the  power,  not  an 
absolute,  but  a  conditional  one.  Two  conditions  were  annexed  to 
the  execution  of  the  power :  the  one,  that  the  money  be  paid  to  the 
trustees ;  the  other,  that  it  be  laid  out  in  the  purchase  of  other  lands, 
to  be  settled  to  the  same  uses.  Neither  of  these  had  been  complied 
with,  and  consequently  the  deed  of  revocation  was  a  mere  nullity. 
Mr.  Justice  BuUer  and  Mr.  Justice  Grose  delivered  opinions  to  the 
same  effect.  The  latter  observed,  that  this  was  merely  a  conditional 
power,  which  must,  be  considered  altogether ;  and  no  part  of  the 
execution  of  it  can  be  good,  unless  the  whole  be  so. 

43.  The  point  sought  to  be  established  was,  that  the  deed  of  revo- 
cation standing  per  se,  destroyed  at  law  the  estate  of  the  children,  so 
as  to  prevent  their  right  to  recover.  But  this  was  overruled,  and 
the  case  establishes  this  important  rule,  that  where  a  revocation  is 
authorized  for  a  particular  purpose,  it  is  to  be  considered  as  part  of 
the  entire  transaction,  and  if  that  is  so  radically  affected  with  fraud 
as  to  be  void  even  at  law,  the  revocation  as  part  of  it,  although 
good  on  the  face  of  it,  will  be  void  also  {x).  It  would  be  dangerous 
to  carry  this  rule  too  far.  In  this  very  case,  for  example,  the  pui> 
chaser  paid  off  a  prior  mortgage,  and  yet  the  estate  was  taken  from 
him  without  making  any  allowance  to  him  in  respect  of  it. 

44  But  the  Judges  expressed  a  clear  opinion,  that  the  power  was 
coupled  with  two  conditions:  1.  That  the  trustees  should  receive  the 
money ;  2.  That  they  should  re-invest  it.  That  the  power  was  a 
conditional  one  admits  of  no  doubt,  but  that  there  were  two  conditions 
annexed  to  it,  or  one  with  two  branches,  could  not  perhaps  be  main- 
tained. The  purchaser  was  bound  to  see  that  the  purchase-money 
reached  the  hands  of  the  trustee,  but  when  there  bond  fide,  the 
clause  in  the  settlement,  that  the  trustee's  receipt  should  be  a  dis- 
cbarge, made  the  receipt  of  itself  a  full  exoneration  of  the  purchaser. 

(jp)  Vide  infra,  Cockerell  v,  Chulinoly. 
3  II  3 
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An  immediate  re-investment  of  the  purchase-money  was  neither 
required  nor  contemplated  hj  the  settlement,  and  the  purchaBer 
could  have  no  further  control  oyer  themoney,  as  the  power  expressly 
required  that  it  should  reach  the  hands  of  the  trustees^  and  remun 
there  to  be  re-inyested.  If,  therefore,  the  transaction  had  been  honi 
Jidcy  the  purchaser  would,  it  should  seem,  have  had  a  good  title 
upon  payment  of  the  purchase-money  to  the  trustee*  In  Doe  o* 
Martin  the  infancy  of  the  trustee,  who  had  active  duties  to  perform, 
presented  a  serious  obstacle  in  the  way  of  a  sale  under  the  power. 

45.  In  the  later  case  of  Roper  v.  Halifax  (y),  the  power  was  for 
the  trustees  to  sell,  with  the  consent  of  the  parties,  9o  as  that  the 
money  to  arise  by  sale  should  be  invested  in  other  estates;  and 
there  was  the  usual  clause  that  the  trustee's  receipts  should  be  di^ 
charges,  and  the  usual  clause  that  they  might  lay  out  the  monies  in 
the  funds,  &c.,  until  a  purchase  could  be  found.  The  question  was, 
whether  a  conveyance  to  a  purchaser  under  the  power  would  be  af- 
fected if  the  purchase-money  should  not  be  laid  out,  and  the  lands 
purchased  therewith  settled  as  mentioned  in  the  settlement  The 
Court  was  of  opinion,  that  a  conveyance  to  a  purchaser  would  not 
be  affected  by  this  event,  because  it  was  expressly  provided,  that 
ihe  receipt  of  the  trustee  should  be  a  discharge  to  the  purchaser. 
There  was  no  case  from  which  a  contrary  infere?^ce  could  be  drawn. 
The  case  of  Doe  v.  Martin  was  of  a  very  different  description  from 
the  present ;  there  the  money  was  to  be  paid  into  the  hands  of 
trustees,  and  it  was  agreed  that  the  purchasers  should  not  be  bound 
to  see  to  the  application  of  it ;  but  the  question  there  was,  whether 
the  money  was  hondjide  paid ;  there  was  an  infant  trustee,  and  they 
put  the  money  in  his  hand.s.  That  case  is  wholly  unlike  the  present, 
and  cannot  govern  it.  They  were  of  opinion  that  by  the  express 
terms  of  the  deed,  provided  the  transaction  was  hon&fide^  the  receipt 
was  a  sufficient  discharge.  This  decision  places  the  point  upon  a 
right  footing. 

46.  Again,  where  a  power  of  revocation  was  given  with  the  con- 
sent of  trustees,  so  that  at  or  before  the  revocation  other  estates  were 
assured  of  equal  or  better  value  to  the  like  uses,  it  was  considered 
dear,  that  if  an  equitable  estate  had  been  conveyed,  the  power  would 
have  been  badly  executed  at  law,  but  whether  in  equity  was 
doubted;  and  it  was  also  thought  that  a  purchaser  of  the  settled 
estates  would  have  been  bound  to  have  shown  the  value  of  the  sub- 
stituted estates  (sr).  And  in  a  case  where  a  power  of  revocation  was 
given,  so  as  at  the  time  of  such  revocation  he  settled  other  lands  free 
from  incumbrances  of  as  good  or  better  yearly  value.  Lord  Hardwicke 
was  clearly  of  opinion  that  the  power  of  revocation  was  not  well 

(y)  Appendix.  (z)  Cox  v.  Chamberlain,  4  Yes.  631. 
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executed,  as  the  substituted  estate  was  not  of  equal  value^  and  was 
charged  with  an  inciunbrance  (a). 

47.  In  Lamplugh  v.  Hebden  {b)y  in  a  marriage  settlement  a  pro- 
viso was  inserted,  that  if  the  husband  should  settle  other  freehold 
estates  of  100/.  a  year  to  the  same  uses,  the  settled  estate  should 
vest  in  the  husband  in  fee.  He  exercised  the  power  by  settling 
other  estates,  and  then  sold  the  estate  originally  settled ;  and  Lord 
Hardwicke  held  that  it  was  incumbent  on  the  seller  to  make  out 
that  he  had  effectually  settled  other  lands  of  the  value  of  100  /.  a 
year,  before  he  could  compel  the  purchaser  to  take  the  title. 

48.  In  Hougham  v.  Sandys  (c),  a  power  of  sale  and  exchange  was 
given  to  the  husband  and  wife,  with  consent  of  the  trustees,  so 
always  that  the  monies  arising  by  such  sale  should  be  laid  out  in  the 
purchase  of  other  estates,  and  the  estates  so  to  be  purchased,  or  the' 
estates  to  be  taken  in  exchange,  should  be  settled  to  the  uses  of  the 
settlement,  and  then  and  in  such  case  the  uses,  &c.  thereby  declared 
of  the  estates  so  sold  or  given  in  exchange  should  cease ;  and  it  was 
held  that  the  legal  estate  would  not  under  the  execution  of  the 
power  vest  in  a  purchaser,  unless  it  had  subsequently  happened  that 
the  purchase-money  was  laid  out  in  the  purchase  of  lands  to  be 
settled  to  the  uses  of  the  lands  sold. 

49.  These  cases  should  not  be  dismissed  without  an  observation 
on  the  impolicy  of  the  settlements  upon  which  they  i^xose ;  they  tend 
only  to  expense  and  trouble  in  practice,  as  a  purchaser  could  not  in 
general  be  compelled  to  complete  his  purchase  without  the  sanction 
of  a  decree  in  equity,  and  there  are  few  cases  in  which  he  could  be 
advised  to  accept  the  title  without  a  decree.  It  would  be  much 
better  wholly  to  omit  a  power  of  sale  in  a  settlement,  than  to  fetter 
its  operation  by  requisitions  like  these.  The  usual  power  of  sale  is 
exactly  adapted  to  effectuate  the  intention  of  the  parties;  the  trus- 
tees are  authorized,  with  the  proper  consents,  to  sell  the  estate 
absolutely,  and  are  directed  to  lay  out  the  money  in  the  purchase  of 
other  estates ;  but  this  is  not  made  a  condition  affecting  the  execu- 
tion of  the  power;  on  the  contrary,  the  trustees  are  authorized  to 
give  receipts  to  the  purchaser,  which  it  is  declared  shall  exonerate 
him  from  seeing  to  the  application  of  the  money  (df) ;  and  they  are 
empowered  to  lay  out  the  money  at  interest,  until  invested  in  the 
purchase  of  an  estate.  This  plan  has  been^adopted  from  a  conviction 
of  the  mischievous  tendency  of  other  modes. 

(fl)  BuT^igne  v.  For,  1  Atk.  675 ;  Fer-  (d)  See  as  totrnstecs*  receipts,  7  i  8  Vict 

rand  v.  Wilson,  4  Hare,  344.  c  76,  s.  10;  repeale  I  by  the  8th  &  Dth  Vict. 

(b)  I   Dick.  78;  Barnard.  C.  C.  371 ;  c.  106,  but  re-enacted  by  22  &  23  Vict  c.  36, 

2  £q.  Ca.  Abr.  170,  pi.  29 ;  see  Howel  v.  s.  23 ;  and  see  s.  12  and  21)  ol  23  6t  24  Vict. 

George,  1  Mad.  1.  c.  145. 

(o)  2  Sim.  05, 145. 

3h4 
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50.  Where  an  estate  was  devised^  chained  with  debts^  to  tmsteea 
in  fee^  upon  trusts^  in  strict  settlement^  with  a  power  of  sale  and  re- 
investment of  the  money^  it  was  held  that  the  charge  gave  the 
trustees  a  power  by  implication  to  mortgage  for  the  debts ;  and  as 
they  had  sold  one  estate  and  bought  another^  which  was  conveyed 
to  the  uses  and  subject  to  the  powers  in  the  will,  the  substituted 
estate  was  held  to  be  still  liable  to  the  implied  power  to  raise  money 
for  the  debts  {e). 

51.  We  may  here  observe  that  a  deed,  in  execution  of  a  power  of 
substituting  one  estate  in  settlement  for  another,  which  simply  con- 
veys the  new  estate  to  the  old  uses,  will  not  operate  to  (jiarge  it 
with  the  old  uses  beyond  the  extent  to  which  the  old  estate  is 
effectually  discharged  from  those  uses  by  the  valid  execution  of  the 

*power(/> 

52.  Where  an  instrument  does  not  by  force  of  its  direction  to  sell, 
convert  a  real  estate  into  personalty  out  and  out,  but  the  trustees 
have  a  discretion,  and  may  convert  or  forbear  to  convert ;  whatever 
remidns  unconverted  by  the  trustees  will  retain  its  original  character, 
that  is,  the  estate  unconverted  remains  real  estate  (^).  Upon  a  question 
of  equitable  waste  in  pulling  down  a  mansion  house  (A),  the  Court,  in 
addition  to  other  circumstances  excusing  the  act,  observed,  that  the 
settlement  contained  powers  of  sale  and  exchange,  which  included 
the  mansion-house,  and  which  might  have  been  sold,  and  with  the 
money  produced  by  the  sale,  land  on  which  to  build  a  new  mansion- 
house  might  have  been  purchased.  It  also  contained  a  power  to 
grant  building  leases,  and  the  mansion-house  might  have  been  in- 
cluded in  a  building  lease  under  the  power,  with  a  power  to  pull  it 
down  and  to  build  another  mansion-house  instead  (I). 

53.  Where  a  condition  is  imposed  merely  with  a  view  to  ascertain 
the  annual  value  of  the  property  to  be  appointed,  if  the  circumstances 
to  which  the  condition  refers  do  not  exist,  the  donee  may  appoint 
property  of  the  actual  annual  value  prescribed  (^). 

54.  It  is  clear  that  a  power  to  make  partition  of  an  estate  will  not 
authorize  a  sale  or  exchange  of  it;  but  it  has  frequently  been  a 
question  amongst  conveyancers,  whether  the  usual  power  of  sale  and 
exchange  does  not  authorize  a  partition,  and  several  partitions  have 

been  made  by  forccf  of  such  powers  under  the  direction  of  men  of 

• 

(e)  Ball  t.  Harris,  8  Sim.  485.  (h)  Morris  o.  Morris,  4  Jur.,  N.  S,,  964. 

(/)  Greenhouse  v,  Gibbeson,  10  Bing.  (i)  LidweU    v,  Holland,  1   Bligh,  99,  « 

863 ;  4  Moo.  &  8. 198 ;  vide  mpra,  &  ^t*.  BUgh  100 ;  Sugd.  H.  of  L.  Cas.  464. 
(g)  Walter  v.  Maunde,  19  Ves.  424. 

(I)  Upon  a  sale  and  a  purchase  of  another  estate,  no  part  of  the  money  conld  be 
laid  ont  in  building  anothur  mansion-house.  In  general,  under  the  usual  powers  of 
granting  building  leases,  the  mansion-house,  although  not  excepted,  could  not  be  let 
and  pulled  down,  although  a  new  one  was  to  be  built. 
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eminence.  This  point  underwent  considerable  discussion  on  the 
title>  which  afterwards  led  to  the  case  of  Abel  v,  Heathcote  (A)« 
Mr.  Feame  thought  that  the  power  did  authorize  a  partition,  on  the 
ground  that  the  partition  was  in  effect  an  exchange.  The  power 
was  to  make  sale  ofy  or  convey  in  exchange,  the  estate  for  the  best  or 
such  other  equivalent  interest  in  lands  as  the  trustees  should  think 
proper,  and  for  that  purpose  to  revoke  and  limit  new  uses.  The 
case  was  first  heard  before  the  Lords  Commissioners  Ejre,  Ashurst, 
and  Wilson.  They  all  thought  that  the  power  was  to  receive  a 
liberal  construction,  as  its  object  was  to  meliorate  the  estate.  Eyre 
thought,  that  upon  the  word  sell^  the  trustees  should  have  a  power 
Off  making  partition,  because  it  was  in  effect  to  take  quite  a  new 
estate.  And  Ashurst  and  Wilson  thought,  that  whatever  power 
might  be  derived  from  the  word  selly  the  other  words  of  the  power, 
convey  for  an  equivalerUy  were  sufficient.  They,  however,  ultimately 
declined  to  decide  the  question.  Upon  the  cause  coming  on  before 
Lord  Kosslyn,  he  determined  that  the  power  was  well  executed,  and 
founded  his  opinion  upon  its  being  in  effect  an  exchange,  as  the  con- 
sequences and  effects  of  a  partition  and  exchange,  as  to  the  interests 
of  the  parties,  are  precisely  the  same, 

66.  Nearly  the  same  point  was  again  agitated  in  the  case  of 
McQueen  and  Farquhar  (I).  There,  however,  the  power  in  terms 
only  authorized  a  sale.  Upon  the  first  hearing.  Lord  Eldon  ex- 
pressed his  opinion,  that  even  a  power  to  exchange  would  not  autho- 
rize a  partition;  and  in  delivering  judgment  he  expressed  the  same 
opinion  more  strongly,  and  said  he  should  rather  have  been  inclined 
to  decide  Abel  and  Heathcote  upon  the  words  "  such  other  equiva- 
lent interest  in  lands,"  &c.  But  without  infringing  upon  that  case, 
he  determined  that  a  power  of  sale  simply  does  not  authorize  a  par- 
tition, whatever  a  power  of  exchange  may  do,  and  in  a  much  later 
case  he  expressed  Uie  same  opinion  (m). 

6%.  Until  the  question  shall  receive  a  further  decision,  it  can 
scarcely  be  considered  clear  that  a  power  to  exchange  will  authorize 
a  partition.  It  is  at  least  very  doubtful  upon  what  ground  Abel  and 
Heathcote  was  decided,  whether  upon  the  power  of  sale,  or  upon  the 
power  of  exchange,  and  the  principle  of  Lord  Eldon's  decision  is  in 
complete  opposition  to  that  of  the  Judges  in  Abel  v.  Heathcote. 
They  contended  that  the  power  was  for  the  melioration  of  the  estate, 
and  was  therefore  to  receive  a  liberal  construction.  Lord  Eldon 
insisted  that  the  terms  and  limitations  of  a  power  must  be  observed 
according  to  the  contract,  or  the  new  use  will  not  arise.  And  it  may 
be  observed,  that  if  Abel  and  Heathcote  cannot  be  defended  on  the 
broad  general  ground  of  a  partition  being  authorized  by  a  power  of 

(*)  4  Bro.  C.  C.  278,  2  Ves.  jun.  06.  (w)  4  Bro.  C.  C.  77,  by  Belt. 

(0  uvea.  467. 
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exchange,  it  certainly  cannot  be  supported  by  the  words  ^^soch 
other  equivalent  interest "  in  lands,  &c.  For  the  power  did  not 
authorize  an  exchange,  or  a  disposition  for  any  other  equivalent 
interest  in  lands,  but  simply  an  exchange  of  the  settled  estate  for 
an  equivalent  interest  in  other  lands.  These  or  words  to  the  Hke 
effect  must  of  necessity  be  expressed  or  implied  in  every  power  of 
exchange, 'and  cannot  by  any  license  be  cut  out  and  read  as  autho- 
rizing a  distinct  independent  act. 

57.  In  the  Attorney-general  o.  Hamilton  (n),  Sir  Thomas  Plumer, 
Y.  C,  thought  it  not  safe  to  act  upon  the  doctrine  that  a  power  to 
sell  or  exchange  authorized  a  partition.  A  partition  and  an  exchange 
are,  he  observed,  well  known  modes  of  assurance,  perfectly  distinct 
from  each  other,  each  having  its  own  rules.-  A  power  to  make  par- 
tition would  not  warrant  an  exchange.  Upon  the  ultimate  decision 
in  Abel  o.  Heathcote,  he  observed,  that  Lord  Rosslyn  thought,  con- 
trary to  Lord  Commissioner  Eyre,  a  partition  was  clearly  in  the 
contemplation  of  the  parties  creating  the  power.  If  (Sir  Thomas 
Plumer  added)  it  was,  it  was  singular  the  word  partition  should  not 
have  been  mentioned  in  the  power.  Lord  Rosslyn  relied  much  upm 
the  possession  of  the  legal  estate,  and  the  means  thereby  afforded  of 
defending  an  ejectment  ((?). 

58.  But,  as  Lord  Rosslyn  has  observed,  this  objection  may  be 
obviated  where  there  is  a  power  of  sale.  The  undivided  part  of  the 
estate  may  be  sold,  the  trustees  may  receive  the  money,  and  then  lay 
it  out  in  the  purchase  of  the  divided  part(/)),  and  although  the  sale 
is  merely  fictitious  in  order  to  effect  the  partition,  yet  it  should  seem 
that  the  transaction  cannot  be  impeached.  The  same  observation 
applies  to  an  exchange  under  a  power  of  sale.  The  estate  may  be 
sold  to  the  owner  of  the  estate  intended  to  be  taken  in  exchange, 
and  then  the  money  may  be  laid  out  in  the  purchase  of  this  last 
estate  {q). 

59.  Where  the  moiety  of  an  estate  is  settled  to  uses,  with  a  power 
of  exchange  in  the  trustees,  the  power  may  be  exercised  by  dividing 
the  land  into  two  portions  to  be  held  in  severalty,  one  to  the  uses  of 
the  settlement,  the  other  by  the  person  entitled  to  the  other  moiety  (r). 
The  Court  said,  that  as  a  general  proposition,  it  might  be  true  that  a 
power  of  exchange  does  not  necessarily  include  a  power  to  make  parti- 
tion in  all  cases,  where,  for  instance,  the  partition  is  to  be  made  amongst 
three  or  more  jmrties,  as  was  the  case  in  Abel  v.  Heathcote,  but  it 

(?0  1  Mad.   214 ;    see  Brassey  v.  Chal-  Ferraiid  v.  Wilson,   4   Hare   844;  where 

mors, 4DeGex,  Mac  &Gor.528;  Braclshaw  there  waa  only  a  power  to  exchange;  Bee 

V.   Fane,  3   Drew,  534 ;  where,  upon  the  Robinsoa  v.  Briggs,  1  Sma.  &  Giff.  188. 

words  the  power  was  held  to  authurise  a  (q)  And  see  now  19  &  20  Vict.  c.  1^? 

partition.    Consider  the  power.  and  21  &  22  Vict.  c.  77,  ir^fra. 

(o)  See  1  Madd.  324,  2iS5.  (r)  Doe  v.  Spencer,  2  Excheq.  Rep  752. 

Ip)  2  Vos.  jtm.  101 ;  sec  1  Madd.  223; 
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did  not  surely  follow  from  thenee  that  where  there  are  only  two 
parties,  the  exchange  of  a  moiety  of  one  part  of  the  land  held  in 
conunou  for  a  moiety  of  the  other  is  to  be  considered  bad  because  it 
effectuates  a  partition.  If  they  were  right  in  holding,  as  they  did, 
that  at  common  law  two  tenants  in  common  may  exchange  with  each 
other  their  respective  moieties  of  the  different  parts  of  the  land  held 
in  common,  it  must  follow  where  the  moiety  of  an  estate  is  settled  to 
uses  with  a  power  of  exchange  in  the  trustees,  that  such  a  power  may 
be  well  executed  by  dividing  the  lands  into  two  portions  to  be  held  in 
severalty,  one  on  ^e  uses  of  the  settlement,  the  other  by  the  party 
entitled  to  the  other  moiety  («).  In  a  later  case  Eandersley,  Y.  C, 
could  not  understand  why,  if  the  thing  may  be  done  as  between  two, 
it  may  not  also  be  done  as  between  three  or  more(^). 

60.  Where  an  exchange  is  made  under  a  power  of  sale  and  ex- 
change, although  the  power  is  silent  as  to  paying  money  for  owelty  of 
exchange,  yet  the  donees  of  the  power  may  make  such  payment ;  nor 
will  the  death  of  one  of  the  parties  to  an  exchange  under  the  power 
before  the  transaction  is  completed  invalidate  a  legal  execution  of 
the  power :  no  analogy  exists  between  such  a  transaction  and  an 
exchange  at  common  law  {u). 

61.  If  a  legal  power  of  exchange  is  given  upon  the  usual  terms 
that  the  estate  to  be  taken  in  exchange  shall  be  of  equal  value  with 
the  estate  in  settiement,  an  exchange  inadequate  in  value  would 
be  void  in  law,  and  equity  would  leave  the  parties  to  their  legal 
remedies  (or). 

62.  It  frequentiy  happens  that  a  tenant  for  life  of  an  estate  in 
strict  settiement,  with  the  ultimate  remainder  to  himself  in  fee,  with 
powers  of  leasing,  jointuring,  charging  portions,  sale  and  exchange, 
&c.  acquires  the  fee  by  the  failure  of  the  limitations  intermediate 
between  his  life-estate  and  remainder :  and  it  may  be  questioned 
whether  all  these  powers  continue  after  the  accession  of  tiie  fee. 
Perhaps  the  better  opinion  is,  that  the  powers  cannot  be  exercised 
after  the  union  of  the  estates,  on  the  ground,  not  that  the  powers 
are  merged,  but  that,  according  to  the  true  construction  of  the  settie- 
ment, they  were  not  to  be  exercised  afler  the  determination  of  the 
limitations  which  they  were  intended  to  overreach.  To  this  there 
could  be  no  objection ;  it  would  not  affect  any  prior  exercise  of  the 
power,  although  by  will.  Of  course  where  the  power  has  been 
executed  by  deed,  the  accession  of  the  fee  will  not  invalidate  the 
execution. 

63.  In  Mortiock  v.  Buller  (y),  the  estate  was  settied  to  trustees 

(«)  Doe  V.  Spencer,  2  Excheq.  Rep.  752,  (u)  Bartram  v.  Wbichcote,  6  Sim.  86. 

which  depended  upon  an  inclosure  act  (x)  Fcrrand  «.  WiLu>u,  4  Hare,  d44. 

(/)  BraUshaw  v.  Pane,  25  L.  J.,   N.S.,  (y)  10  Ves.  203. 
413. 
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for  a  term  to  raise  pin-money,  remainder  to  the  husband  for  life,  with 
the  usual  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  wife  for  life,  remainder  to  trustees  for  a  term,  to 
raise  portions  for  younger  children,  remainder  to  the  sons  of  the 
marriage  in  tail,  remainder  to  the  husband  in  fee,  with  a  power  of 
sale  and  exchange  in  the  trustees,  to  be  exercised  at  any  time  or 
times,  at  the  request  of  the  husband  and  wife,  or  the  survivor.  The 
wife  died  in  the  husband's  lifetime  without  issue.  Lord  Eldon, 
according  to  the  report,  stated,  that  the  trustees  had  only  an  estate 
to  preserve  contingent  remainders  during  the  existence  of  the  mar- 
riage ;  and  in  the  event  that  had  happened,  the  husband's  life-estate 
and  remainder  in  fee  being  brought  together,  in  law  the  power  of 
the  trustees  was  extinguished  and  gone.  The  estate  to  preserve  con- 
tingent remainders  was  of  course  still  subsisting,  and  the  life-estate 
and  remainder  in  fee  were  only  executed  sub  modo.  The  substantial 
ground  upon  which  such  a  power  in  trustees  should  be  held  not  to 
be  subsisting,  is,  that  the  intention  of  the  settlement  was  to  confine 
it  to  the  time  during  which  the  uses  of  the  settlement  existed.  By 
the  decree,  which  was  drawn  up  by  the  Lord  Chancellor  himself,  it 
appears  that  he  did  not  intend  to  decide  the  point. 

64.  In  Trower  w.  Knightly  an  estate  was  devised  to  trustees  in 
fee,  in  trust,  as  to  a  moiety  for  each  of  two  daughters  of  the  testator 
and  their  issue  at  twenty-one,  with  a  power  to  the  trustees  to  selL 
One  daughter  died,  and  her  children  attained  twenty-one,  and  were 
entitled  to  the  fee  of  one  moiety.  The  trustees  sold  the  entirety ; 
and  the  yice-Chancellor  held  that  the  powers  continued  in  the 
trustees  until  there  were  owners  competent  to  deal  with  the  whole 
estate,  and  consequently  supported  the  sale  (z).  In  this  case  there 
was  a  power  in  the  settlement,  in  case  the  trustees  or  any  new 
trustee  or  trustees  should  die,  &c.  before  the  trusts  were  fully  p^^ 
formed  and  accomplished,  then  for  the  trustees  for  the  time  being, 
or  the  surviving  or  remaining  acting  trustee  or  trustees  for  the  time 
being,  with  the  consent  of  the  tenants  for  life  for  the  time  being  in 
possession,  and  if  dead,  then  as  the  trustees  should  see  fit,  to  appoint 
new  trustees,  and  a  proviso  that  it  should  be  lawful  for  the  trustees 
for  the  time  being  during  the  continuance  of  the  trusts,  to  lease  in 
possession  at  rack  rent ;  and  it  was  provided  that  it  should  be  lawful 
for  the  trustees  for  the  time  being,  during  the  continuance  of  the  said 
tmstSf  as  and  when  they  should  see  fit,  to  sell  all  or  any  part  or  parts  of 
his  freehold  and  leasehold  messuages,  &c.,  and  to  invest  the  purchase- 
money  by  way  of  mortgage,  or  in  the  funds,  &c.,  to  be  held  upon  the 

(z)  6  Madd.  184;  S.  C.  MS.;   Taite  p.  proper  to  convert  the  estate  into  money ''•< 

Bwinftteed,  ^6  Beav.o*i5.     C«ns.idt^r  whether  60on   as  c«>nvenlently    might  be  after  Ms 

the  power  was  not  Intended  to  bo  exf'rcised  (the  testator's)  decease."    The  sale  was  i^ 

ia  the  event  only  of  the  trustees  thinking  it  yeai's  after  the  testator's  death. 
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trusts  thereinbefore  declared  of  his  estates.  The  objections  to  the  sale 
were :  1.  That  there  were  two  children  who  had  attained  twenty-one, 
and  the  trusts  of  the  will  had  ceased  to  have  continuance,  and  the 
power  was  determined ;  2.  That  there  had  been  a  conveyance  made 
by  the  daughter  on  her  marriage,  of  her  fourth,  in  favour  of  her 
husband  and  herself.  The  argument  out  of  Court  in  support  of  these 
objections  was:  1.  That  undivided  shares  belonging  to  different 
owners  were  distinct  properties ;  2.  That  where  lands  held  in  severalty 
vest  in  fee,  powers  cease ;  Mortlock  v.  Buller ;  3.  That  here  the 
two  children  had  acquired  the  fee.  Even  as  to  the  powers  of 
appointing  new  trustees  and  powers  of  leasing,  the  powers,  it  was 
said,  were  gone,  because  the  trusts  had  ceased.  Then  the  power 
wholly  ceased,  for  it  was  intended  to  apply  only  to  the  entirety ; 
unless  '  part  or  parts '  was  construed  to  mean  undivided  parts,  which 
was  too  hazardous. 

65.  In  a  later  case  {a)  where  some  shares  of  an  estate  were  devised 
to  some  of  the  children  of  the  testator  in  fee,  and  one  share  wad 
devised  to  two  of  the  sons  in  trust  for  William,  another  son,  for  life, 
and  after  his  death  to  convey  the  same  to  his  children,  &c. ;  and 
another  share  was  given  to  the  same  sons  in  trust  for  his  daughter 
until  she  should  be  married,  or  attain  twenty-five,  and  upon  her 
attaining  twenty-five,  if  unmarried,  to  convey  the  same  to  her ;  but 
if  she  should  marry  before  that  age,  to  convey  it  for  the  benefit  of 
her  and  her  issue,  and  her  husband.  And  the  testator  gave  to  his 
sons  and  the  survivor,  and  the  heirs  and  assigns  of  such  survivor, 
a  power  at  any  time  during  the  life  of  his  wife,  who  took  certain 
interests  in  the  estates,  or  at  any  time  afterwards  during  tJie  con-' 
tinuance  of  the  trusts  by  the  will  reposed  in  them^  with  the  wife's 
consent,  and  afterwards  with  the  consent  of  the  person  or  persons 
for  the  time  being  in  possession  or  entitled  to  the  rents,  or  of  their 
own  authority  if  such  person  or  persons  should  be  in  his  or  their 
minority,  to  sell  all  or  any  of  the  real  estates  before  devised,  or  such 
part  or  parts  thereof  as  should  be  subject  to  such  continuing  trusts^  and 
the  money  was  to  be  applied  accordingly.  William  died,  leaving 
children  who  were  still  infants,  and  the  daughter  married  under 
twenty-five,  and  her  share  of  the  monies  to  arise  by  sale  (the  settle- 
ment contemplating  that  the  power  would  be  executed)  was  settled 
according  to  the  will.  And  it  was  held  that  although  the  trusts 
were  not  performed,  they  were  not  continuing  so  as  to  authorize  a 
sale  under  the  power,  for  William's  share  ought  to  have  been  con- 
veyed to  his  children  upon  his  death,  and  the  daughter's  upon  her 
marriage.  And  it  was  considered  that  by  the  death  of  William, 
although  his  sons  were  still  infants,  and  by  the  marriage  of  Eliza, 

(a)  Wood  9.  White,  2  Kee.  664,  4  Myl.  &  Cra  460 ;  Jefferson  v.  Tyrer,  9  Jur.  1083. 
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the  trusts  of  the  will  as  to  those  two-fifths  had  determined,  and  tloit 
the  power  to  sell,  which  was  to  be  effective  only  during  the  con- 
tinuance of  the  trusts  reposed  by  the  will  in  the  trustees,  had 
ceased.  But  this  was  oyemiled  upon  appeal ;  and  it  was  held  that 
the  conveyance  of  William's  share  ought  not  to  be  made  during  the 
infancy  of  the  children,  and  ther^ore  the  trusts  were  oontiniiiiig, 
and  the  power  of  sale  was  still  subsisting.  As  to  Eliza's  diare,  ihe 
decree  was  held  valid  (&). 

66.  But  upon  her  share  a  power  by  implication  was  held  to  aiise 
under  her  settlement,  for  that  settlement  dealt  with  the  property  as 
money  to  arise  by  sale  of  the  estate,  which  it  was  assumed  would  be 
made  by  the  trustees,  who  had  the  legal  estate  under  the  will,  and 
this  was  held  to  create  a  power  of  sale  in  them  by  implioalaon. 

67.  In  a  case  where  the  estate  for  life  and  reversion  in  fee,  had, 
by  the  fiulure  of  the  preceding  limitations,  united,  and  the  settlor 
had  devised  the  reversion  in  fee  to  uses  in  strict  settlement ;  there 
was  a  power  of  sale  in  the  original  settlement,  which  was  exercisable 
by  the  consent  of  a  jointress  who  was  stall  alive :  It  was  contended, 
that  the  power  still  existed,  and  might  be  exercised  so  as  to  defeat 
the  uses  created  by  the  will.  The  Master  of  the  RoUs,  without 
determining  whether  the  power  was  legally  extinct,  held  that  it 
could  never  be  intended  to  refer  to  a  perfectly  new  set  of  limitations 
in  a  new  settlement,  at  a  long  subsequent  period,  imder  a  disposition 
of  the  estate  made  by  the  wiU  of  the  owner  of  the  fee  (c). 

68.  And  in  a  later  case  (ef)  where,  under  a  marriage  settlement, 
the  husband  was  tenant  for  life,  with  remainder  to  the  issue  male, 
and  in  default  of  such  issue,  with  the  reversion  in  fee  to  the  hus- 
band, and  he  died  without  issue  male,  whereby  the  estate  in  effect 
reverted  to  him  in  fee  (subject  to  his  wife's  jointure  rentcharge  and 
a  term  to  raise  it,  and  a  power  to  her  to  charge  a  sum  in  gross), 
and  he  devised  the  estate  to  trustees  to  sell ;  and  she  upon  a  second 
marriage  settled  her  interests  under  the  first  settlement,  with  a 
declaration  that  her  powers  of  consenting  to  or  acting  under  the 
power  of  sale  and  exchange,  or  other  powers,  should  remain  in  force; 
it  was  held  that  the  power  of  sale  and  exchange  in  the  original 
settlement  had  ceased,  and  could  no  longer  be  exercised.  It 
was  also  held  that  none  of  the  parties  answered  the  description  of 
the  persons  whose  consent  was  made  necessary  to  the  exercise  of 
the  power,  viz.  the  persons  for  the  time  being  entitled  to  the 
receipt  of  the  annual  rents  and  profits  of  the  hereditaments  thereby 
released. 

69.  We  may  now  consider  how  the  power  is  to  be  exercised. 

(b)  4  Myl.  kCftL.  460.  affirmed  nom.  Grey  v.  Jenkins,  26  Bear.  351 ; 

(c)  Wheate  v.  Hall,  17  Ves.  80.  a  title  was  made  under  the  19  &  20  Vict 

(d)  WoUey    r.    Jenkins,    23    Beav.  63,       c.  120,  and  the  power  of  sale  In  tlie  wiU. 
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We  have  already  seen  that  the  trustees  of  such  a  power  acting 
banAJidey  will  not  be  controlled  in  equity  in  the  exercise  of  their 
discretion  («);'and  the  common  power  making  it  lawful  for  them  at 
the  request  and  by  the  direction  of  the  tenant  for  life  to  sell  and 
convey,  is  a  discretionary  power  in  them  (/).  We  have  also  seen 
that  a  contract  to  sell  the  estate  will  be  enforced  in  equity,  if  it  be 
within  the  terms  of  the  power.  But  that  if  trustees,  with  a  power 
of  sale,  enter  into  a  contract  for  sale  of  the  estate,  which  would  be 
decreed  a  breach  of  trust,  equity  will  restrain  the  trustees  from 
performing  the  contract  {g) ;  and  of  course  would  relieve  against 
the  sale  if  carried  into  effect  (A).  They  may  adopt  the  contract  for 
sale  of  the  tenant  for  life,  if  they  think  proper,  but  they  cannot  be 
compelled  to  do  so  (t). 

70.  Where  a  power  of  sale  is  given  in  a  settlement  of  real  estate, 
the  object  certainly  is  not  to  turn  the  land  into  money,  so  as  to 
increase  the  income  of  the  tenant  for  life  at  the  expense  of  the 
persons  entitled  to  the  inheritance,  although  every  well  drawn  set- 
tlement contains  a  clause  expressing,  that  until  a  convenient  purchase 
can  be  found,  the  trustees  shall  lay  out  the  money  in  the  funds  at 
interest  Lord  Eldon,  addressing  himself  to  the  usual  words  in 
powers  of  sale,  that  the  trustees  may  sell  for  such  price  as  shall 
appear  to  them  to  be  reasonable,  observes,  that  that  expression  must 
be  construed,  at  least  in  a  question  between  the  trustees  and  the 
cestuis  que  trusty  after  they  have  with  due  diligence  examined.  The 
object  of  the  sale  must  be  to  invest  the  money  in  the  purchase  of 
anolher  estate  to  be  settled  to  the  same  uses;  and  they  are  not  to  be 
satisfied toith probability  upon  that;  but  it  ought  to  be  with  reference 
to  an  object  at  that  time  supposed  practicable,  or  at  least  the  Court 
would  expect  some  strong  purpose  of  family  prudence  justifying  the 
conversion,  if  it  is  likely  to  continue  money  (k)  (I). 

71.  The  conclusion  of  the  sentence  shows  that  Lord  Eldon  is  not 
to  be  understood  to  mean  that  the  estate  cannot,  under  any  circum*- 
stances,  be  sold,  unless  the  trustees  have  another  estate  in  direct 

(e)  Vide  supra,  p.S56.                               •  (t)  Thomas  v.  Dering,  1  Kee.  720. 

(/)  Thomas  v.  Dering,  1  Kee.  729.  (A)  10  Ves.  dOO ;  Watta  v,  Girdlestonc, 

iff)  Supra,  p.  656.  6  Beav.  ISS ;  RobioBon  v.  Briggs,  1  Sma.  8c 

(A)  Robinioii  v.  Briggs,  I  Sma.  &  Giff.  Qiff.  ISS. 
1S8. 

• 

(I)  In  Lord  Mahon  v.  Earl  Stanhope,  0th  March  1800,  MS.,  Sir  William  Grant  said, 
that  the  trustee  must  have  a  reasonable  prospect  of  being  able  to  lay  out  that  price  in 
the  purchase  of  an  estate,  wliicb,  from  some  circunastance  or  other,  is  more  eligible 
than  the  estate  proposed  to  be  suld,  for  else  it  would  be  a  mere  conversion  of  land  into 
money.  This,  he  said,  was  very  clearly  laid  down  by  the  Lord  Chancellor  in  the  case 
of  Mortlock  V,  Buller,  where  the  power  was  exactly  of  the  same  kind  as  that  contained 
in  the  settlement  before  him^  and  he  then  quotekl  the  passage  which  is  inserted  in 
the  text. 
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view.  In  the  case  before  him  there  was  not  the  usual  direction, 
that  until  a  convenient  purchase  can  be  found  the  money  shall  be 
laid  out  at  interest.  That  direction,  where  it  is  inserted,  directly 
nefjratives  such  a  construction  of  the  power,  and  many  proper  reasons 
frequently  occur  to  induce  trustees  to  sell  the  estate,  although  they 
have  not  an  immediate  prospect  of  purchasing  another;  as  an 
advantageous  offer,  &c.  And  certainly  where  a  sound  discretioii 
has  been  exercised,  equity  could  not  affect  the  trustees  as  for  a 
breach  of  trust  (/). 

72.  In  one  case,  under  a  power  of  sale,  the  parties  sold  the  estate 
for  a  rentcharge  out  of  the  same  estate,  which  was  to  be  increased  in 
value  by  building  on  it.  The  Master  reported  against  the  title,  and  the 
seller  acquiesced  in  the  report  (m) ;  and  although  a  rentchai^  may 
be  held  to  be  an  estate  of  inheritance  in  fee-simple,  within  a  cove- 
nant to  settle  such  an  estate  (n),  yet  where  a  landed  estate  is  settled 
with  the  usual  powers  of  sale  and  exchange,  it  would  be  contrary 
to  the  meaning  of  the  power  to  substitute  a  mere  rentcharge  for 
the  territorial  possession. 

73.  And  where  under  a  power  of  sale  in  a  will  devising  the  estate 
in  strict  settlement,  the  trustee  of  the  power  sold  the  land,  and  the 
tenant  for  life,  whose  consent  to  the  exercise  of  the  power  was 
requisite,  sold  the  timber  on  the  estate,  and  received  the  price  of 
it  on  the  ground  that  he  was  unimpeachable  of  waste,  and  there- 
fore might  have  cut  down  the  timber,  it  was  held  that  the  power 
was  not  well  executed,  and  that  equity  could  not  relieve  the  pur- 
chaser (o)  (I),  And  it  now  appears  that  this  had  been  previously 
decided  in  the  case  of  Wolf  v.  Hill  (/?),  and  Doran  t?.  Wiltshire  (y) ; 
and  it  was  there  said,  there  was  a  great  difference  between  a 
tenant  for  life  cutting  down  timber,  for  which  he  is  not  impeachable 
while  he  actually  occupies  the  land,  and  his  executing  a  power  to 
sell ;  in  the  latter  case  he  is  not  to  have  the  value  for  himself. 
But  for  this  case,  as  we  have  seen,  a  legislative  remedy  has  been 
provided,  by  which  the  mistake  may  be  rectified,  and  the  sale  be 
rendered  valid  (r). 

(0  See  now  Marshall «.  Stadden,  7  HarOt  *  &  Payne,  127 ;  10  Bam.  &  Cress.  564,  tumu 

428  ;  4  De  Oex  &  Sma.  4rS.  Cockcrell  v.   Cholmeley,  1  Russ.  k  Myl. 

(m)  Read  v.  Shaw,  Ch.  1807;  Appendix;  4IS;  1  Clark  &  Finnelly,  00;  Sugd.  H.  of 

see  3  You.  Sc  CoU.  376.  L.  Cas.  401.    See  Doe  v.  Philips,  1  Adol.  & 

(ft)  Middleton  v.  Pryor,  Ambl.  390,  App.  Ell.  N.  S.,  84 ;  and  see  1  Bxcheq.  Rep.  975, 

(1),  Blunt's  ed. ;  and  see  Lord  Tankers ille  r.  276;  Dixon  o.  Peacock,.  3  Drew.  28^. 

Coke,  Mose.  146.  (p)  2  Swanst  149  n. 

(0)  Cholmeley  v.  Paxton,  3  Bingh.  207;  (q)  3  Swanst.  609. 
and  see  5  BiDgh.  48 ;  3  Ross.  665,  and  2  Moore  (r)  Supra,  56 1 . 

(1)  A  re-inirestment  of  money  produced  by  sale  of  a  lighthouse  was  authorised  by  the 
Court  to  be  invested  In  purchase  of  an  estate,  the  timber  on  which  was  valued  at  1,800  L 
whilst  the  purchase-money  was  only  6,1002.,  and  the  first  taker  for  life  was  withoat 
impeachment  of  waste;  In  re  Jones's  estate,  1  Jur.,  N.  S.,  817. 
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74.  In  deUvering  judgment  in  error  in  B.   R.   in  the  case  of 
Cockerell  and  Cholmeley,  the  Court  observed,  that  they  did  not 
treat  this  as  a  case  of  fraud,  but  as  a  case  of  failure  of  compliance 
with  that  condition  on  which  alone  the  uses  mentioned  in  the  testa- 
tor's will  could  be  revoked  and  the  estate  be  applied  to  other  uses. 
It  had  been  contended  that  the  revocation  might  be  good  under  the 
power,  although  there  had  not  been  a  good  and  valid  sale  according 
to  the  power.     The  argument  as  to  that  point  was  founded  prin- 
cipally on  the  observation,  that  the  old  uses  might  be  revoked  by 
one  deed,  and  the  land  conveyed  and  new  uses  created  by  another, 
which  certidnly  might  be  according  to  the  language  of  the  will. 
But  looking  at  the  whole  of  the  language  of  the  power  contained  in 
the  testator's  will,  it  appeared  to  be  perfectly  clear  that  there  could 
be  no  valid  revocation  of  the  uses  mentioned  in  the  will,  unless  that 
revocation  was  made  to  the  end  that  a  conveyance  might  be  made  of 
the  land.     That  must  be  the  object  of  the  revocation  («).     It  must 
then  be  seen,  looking  at  the  whole  of  this  deed,  whether  the  object 
of  the  revocation  was  a  conveyance  of  the  land.     Kow  it  appeared 
by  the  contract  previous  to  the  revocation,  and  also  by  the  deed  of 
conveyance,  that  the  trustees  contracted  to  sell  the  land  for  a  certain 
specific  sum  of  money ;  and  the  tenant  for  life,  by  the  same  instrih- 
ment  and  contract,  contracted  to  sell  the  timber,  fruit  and  other 
trees,  wood  and  underwood  growing;  and  when  the  contract  was 
executed  by  the  deed  of  revocation  and  conveyance,  the  trustees 
conveyed  the  land  in  consideration  of  one  sum  of  money,  and  the 
tenant  for  life  conveyed  the  timber-trees,  wood  and  underwoods,  in 
consideration  of  another  sum  of  money  paid  to  him.     It  was  said 
that  this  might  be  lawfully  done^  because  the  tenant  for  life,  without 
impeachment  of  waste,  might  at  law  have  cut  down  all  the  timber- 
trees  and  underwood.     It  was  not  material  to  consider  whether  he 
could  by  law  have  cut  down  trees  to  the  extent  of  those  which  he 
had  sold,  because  their  opinion  was  that  according  to  tiie  terms  of 
the  testator's  will,  if  the  tenant  for  life  thought  fit  to  consent  that 
the  estate  shotdd  be  ^Id,  he  was  bound  to  sufier  it  to  be  sold  in  the 
state  in  which  it  was  at  that  time,  and  not  to  sever  from  it  the 
timber  or  other  trees,  but  let  the  whole  go  together.     There  would 
then  be  one  entire  sum  to  be  received  for  the  whole,  which  would  be 
applied  to  the  interest  of  the  tenant  for  life  as  to  part,  and  the  person 
taking  the  remainder  after  him  would  be  entitied  to  tiie  residue. 
It  is  said  tiiat  this  mode  of  dealing  with  the  estate  was  beneficial 
for  the  family ;  because,  if  the  tenant  for  life  had  cut  down  the 
timber  first,  the  estate  to  be  sold  afterwards  would  have  fetched 
much  less  money.     That  probably  might  be  so.     But  the  testator 

(#)  Vide  typra,  p.  858. 
3l 
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clearly  meant,  that  if  the  tenant  for  life  consented  to  the  sale,  he 
should  allow  the  estate  to  be  sold  with  all  that  was  on  it  as  it  then 
stood.  That  is  the  ordinary  sense  and  meaning  of  the  words  ^'8ale 
of  an  estate.''  Though  in  estimating  the  price  the  land  and  timber 
are  sometimes  valued  separately,  yet  the  whole  sum  is  paid  at  osce, 
and  is  considered  as  one  price.  That  was  what  the  testator  intended. 
His  intention  not  having  been  complied  with,  the  power  had  not 
been  well  executed,  the  uses  had  not  been  revoked. 

75.  In  the  case  of  Doran  v.  Wiltshire,  the  tenant  for  Hfe  was  held 
entitled  to  the  money  produced  by  the  sale  of  timber  cut  before  the 
sale  under  the  power,  but  not  to  the  timber  standing,  although  of 
small  value,  and  he  had  built  a  house  worth  3,000  /.  The  power  of 
sale  was  in  the  trustees,  with  the  consent  pf  the  husband  and  wife. 
In  the  case  in  the  House  of  Lords  the  power  was  in  the  husband 
and  wife,  with  the  consent  of  the  trustees,  but  that  of  course  does 
not  vary  the  right. 

76.  A  devise  to  trustees  for  ninety-nine  years  without  impeadi- 
ment  of  waste,  to  raise  by  sale,  &c.,  debts  and  legacies,  if  personal 
estate  deficient,  with  remainders  over  in  strict  settlement  in  fayour 
of  the  testator's  son,  and  his  grand-daughter,  and  her  sons  and 
daughters  (the  tenants  for  life  being  sans  waste),  was  held  not  to  be 
controlled  by  a  direction  that  no  timber  should  be  cut,  except  for 
repairs,  until  the  grand-daughter  attained  twenly-one,  when  the 
trustees  might  fell  and  sell  such  as  they  should  think  fit,  and  pay  the 
proceeds  to  the  grand-daughter  for  her  separate  use.  A  purchaser  of 
the  ninety-nine  years'  term,  therefore,  was  held  to  be  at  liberty  to 
cut  the  timber  for  his  own  benefit  (^). 

77.  Where  an  estate  charged  with  incumbrances  descended  to 
three  sisters,  and  each  of  two  of  them  devised  her  one-third  in  strict 
settlement,  with  a  power  in  one  will,  if  at  any  time  before  the  in- 
cumbrances should  be  paid  off  it  should  be  thought  necessary  to  sell 
and  dispose  of  all  or  any  part  of  her  estates,  to  the  trustees,  with 
consent,  to.  sell  all  or  any  part  of  the  estates,  and  a  power  in  the 
other  will  to  the  trustees  to  sell  or  mortgage,  with  consent,  if  they 
thought  it  advisable  to  raise  by  sale  or  mortgage  of  all  or  any  part 
of  her  estates  any  sum  of  money  for  the  purpose  of  paying  off  all 
or  any  of  the  incumbrances ;  a  decree  was  made  for  discharging  the 
incumbrances  by  sale  of  the  estate,  or  a  sufiBcient  part  thereof.  The 
whole  of  the  estate  was  sold,  and  more  monies  raised  than  were 
required.  The  Lord  Chancellor,  of  course,  treated  the  decree  as 
binding  whilst  it  stood.  But  he  added,  the  power  given  to  the  trus- 
tees was  to  sell  the  whole  or  such  part  as  might  be  expedient  The 
Court  has  decreed  in  the  same  way,  and  the  Master,  with  the  consent 

{t)  WatUngton  v.  Waldron,  4  De  Gex,  Mac.  &  Uor.  258. 
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of  the  parties  interested,  has  sold  tiie  whole.  The  purchaser,  by 
whom  the  objection  was  made,  could  not,  he  held,  come  in  to  object 
to  it  (tt). 

78.  In  a  case  which  was  not  discussed  (:r),  a  sale  under  a  power  of 
sale  and  exchange  in  a  will  was  made  available  for  the  payment  out 
of  the  purchase-money  of  the  testator's  debts,  which  were  directed 
to  be  raised  by  sale,  lease,  or  mortgage  of  a  1,000  years'  term,  limited 
by  the  will,  and  which  term  would  have  been  overreached  by  the 
execution  of  the  power.  The  estate  was  sold,  with  an  intention  to 
lay  out  the  purchase-money  in  other  estates,  which  estates  of  course 
woilld  have  been  limited  to  the  trustees  of  the  estate  sold  for  1,000 
years  to  pay  the  debts,  and  they  could  only  have  sold  the  term  and 
not  the  inheritance.  But  the  fee  of  the  estate  having  been  sold 
under  the  power,  was  in  this  way  made  a  fund  for  the  payment  of 
the  debts  (I).  As  a  reversion,  after  a  term  of  1,000  years,  is  only 
of  a  nominal  value,  no  substantial  injury  is  done  by  such  an  appli- 
cation of  the  price  of  Ae  fee ;  but  it  is  not  safe  to  aocdmplish  indi- 
rectly by  a  power  what  it  does  not  authorize  to  be  done  directly. 

79.  It  was  formerly  a  very  considerable  question,  whether  a 
tenant  for  life,  with  a  power  of  sale  and  exchange  in  himself,  or  to 
the  execution  of  which  his  consent  was  required,  could  buy  the 
estate  himself,  or  take  it  in  exchange  for  an  estate  of  his  own.  As 
to  an  exchange,  it  was  insisted  that  the  power  meant  an  act  that 
bore  as  near  a  resemblance  to  a  strict  legal  exchange  as  possible ; 
and  therefore  there  must  be  two  different  persons  to  reciprocally 
exchange,  which  there  cotdd  not  be  where  the  tenant  for  life  had 
the  power  himself.  And  in  regard  to  the  general  question^  it  was 
doubted  whether  at  least  equity  would  not  relieve  against  the  execu- 
tion of  the  power.  Of  course,  an  exchange  under  a  power  cannot 
have  all  the  properties  and  ingredients  of  legal  exchanges,  nor  is  it 
necessary  it  should  (y).  But  upon  the  ground  that  the  word  ex- 
change  in  the  power  means  an  act  that  bears  as  near  a  resemblance 
to  strict  legal  exchanges  as  possible,  Mr.  Booth  tliought  that  there 
must  be  reciprocal  acts  of  exchange  between  two  different  persons, 
and  therefore  that  a  tenant  for  life  to  whom  a  power  of  exchange  was 
given,  under  the  control  of  others,  could  not  exchange  with  himself. 

(«)  Lutwych  r.  Winford,  2  Bro.  C.   C.  (x)  Fletcher  v.  Hngbton^  5  Ves.  550. 

248 ;  see  Bowen  v.  Bvaiw,  1  Jo.  fc  Lat  178  ;  (y)  See  1  Mad.  334. 

Lord  Rendlesham  «i  Menx,  14  Sim.  349. 


(I)  See  10  &  11  Vict  c.  46,  for  the  temporary  investment  of  such  monies,  where  the 
estate  is  in  Ireland,  in  improvements,  and  see  10  &  11  Vict.  c.  96,  and  11  &  12  Vict, 
c.  67  p  for  securing  tmst  funds,  and  for  the  relief  of  trustees;  the  policy  of  which  seems 
doubtfiiL 
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Sir  D.  Ryder  and  Mr.  Fflmer  were  of  a  contrairy  opinion^  and  eyen 
Mr.  BooUi  thought  that  the  exchaoge  might  be  inade  circuitouslj 
under  the  power  (z).  Lord  Eldon,  although  fully  aware  of  the 
dai^er  attending  a  purchase  of  the  inheritance  by  a  tenant  for  life 
seemed  to  think  that  it  could  not  be  impeached  on  general  prin- 
ciples (a).  Some  years  ago^  however,  the  doubt  was  stated  bb  a 
ground  for  requiring  the  aid  of  Parliament,  in  a  petition  for  an  set 
to  enable  an  exchange  of  settled  estates  with  the  tenant  for  life, 
which  it  was  conceived  could  not  be  done  under>  a  power  of  sale  and 
exdhange  in  the  settlement.  The  Chief  Baron,  and  Mr.  Baron 
Hotham,  to  whom  the  bill  was  referred,  reported,  and  submitted  it 
as  thdr  opinion,  that  the  doubt  which  was  the  cause  of  petitioning 
for  the  bill  was  not  well  founded ;  and  therefore  that  the  bill  was 
unnecessary,  and  that  the  passing  of  such  a  bill  might  cause  a  great 
prejudice  to  numerous  titles  under  executions  of  powers  of  sale  and 
exchange  of  a  similar  kind ;  and  the  House  of  Lords  accordingly 
rejected  the  bill ;  in  consequence  of  which  many  estates  of  great 
value  have  since  been  purchased,  and  taken  in  exchange  by  tenants 
for  life,  under  the  usual  powers  of  sale  and  exchange. 

80.  The  point,  however,  was  again  agitated  in  practice,  but  it  was 
at  last  set  at  rest  by  the  decision  of  Lord  Eldon  in  favour  of  the 
validity  of  the  execution  of  the  power  in  the  case  of  Howard  o. 
Ducane  (&)•  He  said,  that  the  cases  in  which  he  had  expressed  his 
disapprobation  of  tenants  for  life  having  been  permitted  to  purchase 
the  settled  estates  had  been  cases  where  the  property  had  been  sold 
under  the  direction  of ^ the  Court;  when  a  sale  takes  place  in  the 
Master's  office,  the  tenant  for  life  is  the  only  person  who  knows  any- 
thing about  the  value  of  the  estate,  apd  he  therefore  buys  at  a  great 
advantage ;  but  there  was  a  difference  between  that  case  and  the 
present,  for  here  the  consent  of  the  tenant  for  life  was  not  all  thst 
was  necessary ;  there  must  be  a  diligent  attention  on  the  part  of  the 
trustees  to  see  that  they  get  a  reasonable  price.  There  might  ha* 
doubtedly,  be  cases  in  which  more  might  be  obtained  from  the  tenant 
for  life  than  from  any  other  person,  and  if  practice  had  sanctioned 
such  transactions  as  die  present,  he  would  not  disturb  them.  Be 
then  referred  to  the  practice  of  conveyancers,  to  which  he  thought 
great  Weight  should  be  given,  but  he  intimated  that  he  should  have 
said  originally  that  it  would  not  do. 

81.  In  the  subsequent  case  of  Grover  ».  Hugell  (c),  the  Master  of 
the  Bolls  was  of  opinion  that  a  purchase  by  a  rector,  in  the  name  of  his 

(»)  S  CaB.  &  Opln.  94;  tee  Sngd.  Gilb.  (6)  Tani.  &  Rum.  Sl ;  tee  Fcntf"*  '• 

Utes,  170,  note.  Wilion,  4  Hare,  344,  SSS. 

(a)  See  0  Vfs.  Si;  and  11  Vea.  4S0;  but  (c)  3  Rasa.  428. 
sea  lb.  476, 477. 
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curate,  of  land  sold  for  the  redemption  of  land-tax  was  valid  at  law. 

But  he  said  the  rule  in  equity  is  that  a  man  cannot  place  himself  in 
a  situation  in  which  his  interest  conflicts  with  his  duty.     The  duty 

of  the  rector  was  to  obtain  the  best  possible  price  for  the  land  sold^ 

and  his  interest  as  purchaser  was  to  pay  the  least  possible  price  for 

it.     The  case  of  Howard  v.  Ducane^  where  it  was  held  that  trustees 

for  sale,  witb  the  approbation  of  the  tenant  for  life,  may  sell  to  the 

tenant  for  life,  does  not  furnish  a  general  principle.     Lord  Eldon 

expresdy  put  the  case  upon  the  practice  of  conreyancers,  which  he 

did  not  think  it  safe  to  unsettle,  and  stated  that  he  should  hare  said 

originally  it  would  not  do.     The  Master  of  the  Bolls  considered  tlie 

title  bad,  and  rescinded  a  contract  for  sale  <^  the  estate. 

82.  We  may  here  again  remark^  that  if  an  estate  be  directed  to  be 
sol^  and  another  estate  to  be  bought  with  the  money,  oyer  which 
latter  a  power  of  appointm^t  is  giTen>  the  power  may  in  equity  be 
exercised  over  the  estate  directed  to  be  sold,  so  as  to  operate  «pon 
the  estate  directed  to  be  purchased  {tC), 

83.  It  may  here  also  be  proper  to  notice,  that  a  tenant  for  life  to 
whom  a  power  of  sale  is  given,  or  whose  consent  is  requiate  to  its 
execution,  cannot  by  an  exercise  of  his  power  defeat  any  estate  which 
he  has  previously  created  out  of  his  life  estate,  for  he  is  not  per^ 
mitted  to  defeat  his  own  act  («),  although  originally  it  might  witb 
propriety  have  been  held,  that  where  the  interest  created  was  only 
by  way  of  security  for  money,  it  was  defeated  as  to  the  settled  estate, 
but  of  course  transferred  to  the  estate  directed  to  be  purchased. 
This  would  have  been  a  sound  distinction  between  a  general  power 
of  revocation  for  a  man's  own  benefit,  in  which  case  clearly  his  pre- 
vious grant  ought  to  bind  the  estate,  and  a  common  power  of  sale 
and  exchange,  where  the  money  is  to  be  laid  out  in  another  estate,  to 
be  settled  in  like  manner.  The  rule  of  law  requires  a  purchaser  to 
ascertsun  what  incumbrances  the  tenant  for  life  has  created  before  he 
accepts  a  title  under  the  usual  power  of  sale. 

84.  Where  a  lease  has  been  properly  granted  under  a  power  m 
a  settlement,  and  the  estate  is  afterwards  sold  under  a  power  of  sale 
in  the  settlement,  the  purchaser,  as  we  have  seen,  takes  subject  ta 
the  lease,  which  is  not  overreached  by  the  subsequent  exercise  of  the 
power  of  selling  {/  ). 

85.  And  even  where  a  tenant  for  life  has  created  a  lease  beyond 
the  range  of  his  own  estate,  and  not  warranted  by  any  power  in  the* 
settlement,  yet  if  the  purchaser  take  the  estate  under  a  power  of  sale, 
to  the  exercise  of  which  the  concurrence  of  the  tenant  for  life  is* 
necessary,  and  have  notice  of  the  lease — and  possession  by  the  tenant 

(d)  Bullock  V.  Fladgftte,  1  Vos.  fc  Boa.  (e)  Goodrigbt  v.  Cator,  DoogL  400^. 

471 ;  wproy  P*  ^35.  (/)  Vidfl  8upra,  p.  49. 
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id  notice  of  his  interest — he  will  be  bound  hy  it,  snd  if  it  rest  inJSeri 
he  will  be  compelled  to  grant  it  (y). 

86.  But  where  a  new  modification  only  is  made  of  the  estate  sub- 
ject to  the  power  of  sale  in  the  settlement,  that  power  mi^  be  exe- 
cuted, notwithstanding  the  new  settlement,  and  so  as  to  overreach 
the  uses  of  both  the  settlements.  In  the  case  of  Boper  v.  Halifax  (A), 
there  was  a  settlement,  with  a  power  of  sale  in  the  trustees,  with  the 
consent  of  the  tenant,  for  life.  A  recoverj  was  sufiered  in  which  the 
tenant  in  tail  only  was  vouched,  which  was  to  enure  to  confirm  the 
estates  previous  to  the  estate^tail,  and  the  powers  annexed  to  them, 
and  subject  thereto,  to  the  joint  appointment  of  the  father,  tenant 
for  life,  and  son,  tenant  in  tail  under  the  settlement.  The  deed  • 
making  the  tenant  to  the  precipe  contuned  the  100,0007.  clause,  as  it 
is  called ;  and  the  estate  was  vested  in  the  tenant  to  the  precipff  for 
the  joint  lives  of  him  and  the  tenant  fojr  life  only.  The  father  and 
son  made  a  joint  appointment  (subject  to  the  aforesaid  estates  and 
powers),  to  new  uses;  and  the  trustees,  and  the  father  and  son,  con- 
veyed (subject  as  aforesaid)  to  new  uses,  recapitulating  the  old  ones 
previously  to  the  estate-tail,  and  new  powers  of  sale,  &c.  were  given. 
It  was  held,  that  the  power  of  sale  under  the  original  settlement  was 
not  destroyed  by  the  recovery  or  by  the  new  settlement. 

87.  And  this  has  been  followed  in  a  case  where  a  mother,  tenant 
for  life,  with  a  power  of  sale  and  exchange  to  be  executed  with  her 
consent,  and  her  son,  tenant  in  tail,  joined  in  a  disentailing  deed,  by 
which  he,  with  her  consent,  conveyed  the  estate,  subject  to^er  Jife 
estate^  to  uses  to  bar  dower.  There  was  no  recitaToTiuiy  contract 
by  the  mother  not  to  consent  to  an  exercise  of  the  power  although 
in  the  operative  part  there  were  words  declaring  the  intention  to 
defeat  the  estate  tail  and  all  powers,  &c.,  limited  to  take  effect  after 
the  determination  or  in  defeasance  of  the  estate  tail,  and  to  limit  the 
fee  to  the  uses  expressed  subject  to  the  life  estates.  It  was  held 
that  the  power  remained  and  that  the  mother  might  consent  to  the 
execution  of  it  (t). 

88.  We  may  in  this  place  observe  that  purchasers  under  such  a 
power  are  entitled  to  relief  in  equity  against  any  defect  in  the  exe- 
cution of  it,  unless,  as  in  the  case  of  Reid  v.  Sheigold,  the  substance 
of  the  power  is  not  pursued,  or  the  execution  was  firaudulently 
obtained,  as  in  Doe  v,  Martin  (A). 

89.  We  have  had  occasion  to  notice  the  operation  of  a  proviso 

(g)  Taylor  v.Stibbert,  SVea.  jun.;  supra,  of  the  power;  the  case  being  now  reported 

p.  465;  Marquis  of  Donegal  V.  Qreg.  13  Ir.'  in  8  Taunt.  845,  the   report   in  the  Ap- 

£q.  Rep.  12.  p^ndix  in  former  editions  has  been  omitted. 

{h)  C.  B.T.&  M.  Terms  1816  MS ;  see  ap-  (i)  Hill  v.  Pritchard,  1  Kay,  3»4. 

p<»ndix,  for  a  sketch  of  an  iirgiiment  written  (A)  Vide    supra,    ch.    11;    Ferrand    r. 

by  the  Author  in  fiivour  of  the  destruction  Wihson;  4  Hare,  344;  supra,  p.  S5S. 


CH.  19.  8,  1.]        MAY  EKTEB  BEFORE  ADMITTANCE.  871 

authorizing  the  owners  to  receive  the  rents  till  sale  of  an  estate 
conveyed  to  trustees  to  sell  (/).     In  a  modem  case  (m),  a  man  sur- 
rendered a  copyhold  to  a  trustee  in  fee,  upon  the  trusts  declared  by 
a  certain  deed  for  securing  200  L  and  interest.     By  a  deed  between 
the  parties,  it  was  declared  that  the  trustee  should  be  seised  of  the 
estate  upon  trust  to  re-surrender,  if  the  money  and  interest  should 
be  paid  at  a  day  named ;  but  if  default  should  be  made  in  payment, 
then  upon  trust  at  any  time  thereafter,  when  the  lender,  his  execu- 
tors, administrators,  or  assigns,  shoidd  think  proper,  to  sell  the  estate 
&c. ;  and  the  surrenderor  covenanted  that  the  estate  should  be  to 
the  use  of  the  trustee  in  fee  upon  the  trusts,  &c.,  before  declared, 
and  for  quiet  enjoyment,  free  from  incumbrances.     Default  having 
been  made  in  payment  of  the  money,  the  trustee,  without  having 
been  admitted,  entered ;  and  in  trespass  quare  clausum  '/regit  the 
special  matter  was  pleaded  by  the  defendants,  and  the  plaintiff  de- 
murred specially.     The  plea  stated  an  entry  by  virtue  of  the  inden- 
ture, but  not  that  the  entry  was  for  the  purpose  of  selling,  or  fwr 
any  specified  purpose.     The  question,  it  was  said,  was,  whether  the 
covenant  for  quiet  enjoyment  operated  merely  to  warrant  the  title 
of  the  trustee  as  such,  or  of  itself,  that  is  incJiependently  of  the  estate 
of  the  trustee,  gave  him  a  power  to  do  the  particidar  act.     The 
Chief  Justice  observed,  that  the  plea  did  not  state  that  the  entry  in 
question  was  made  for  the  piupose  of  selling,  nor  was  it  necessary 
for  that  purpose  that  an  entry  should  be  made.     At  all  events  the 
power  given  was  only  to  sell  when  the  lender  should  think  proper, 
and  it  was  not  averred  that  he  did  so.     Till  that  happened,  the  case 
in  which  the  power  was  to  be  executed  did  not  arise.     He  at  first 
thought  that  the  covenant  for  quiet  enjoyment  might  be  looked  at 
as  unconnected  with  the  rest  of  the  deed,  but  that  covenant  expressly 
stated  to  be  upon  and  for  the  trusts,  intents  and  purposes  before 
declared.     The  other  Judges  appear  to  have  thought  that  the  trustee 
might  have  entered  if  he  had  been  admitted,  and  that  although  there 
had  been  no  admittance,  the  power  contained  in  the  deed  and  the 
covenant  for  quiet  enjoyment  would  have  been  a  sufficient  defence 
but  for  the  qualification  introduced  as  to  the  lender.     His  thinking 
proper  to  have  the  estate  sold  was  a  condition  precedent :  had  it  not 
been  for  that  limitation,  the  trustee,  who  had  a  quasi  legal  estate, 
might  have  sold,  and  might  have  justified  entering,  that  he  might 
more  conveniently  hold  and  enjoy  the  premises  for  the  purposes  of 
the  deed.     But  that  was  prevented  by  the  condition ;  and  therefore, 
as  the  plea  did  not  show  diat  the  lender  thought  proper  to  require  a 
sale,  the  power  did  not  appear  to  have  been  followed  so  as  to  afford 
a  justification  of  the  trespass.'    But  an  application  to  amend  by 
putting  on  the  record  a  request  by  the  lender  was  refused.     The 

(Q  Suproy  p.  134.  (m)  Watson  v.  Waltiiftm^  2  Adol.  &  £11 485. 
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C.  J.  said  he  could  not  assent  to  that.  One  of  his  grounds  (a 
decision  was,  that  the  power  to  sell  did  not  imply  a  right  to  enter 
and  turn  persons  out  An  entry  might  be  made,  and  no  purchaser 
ever  found.     The  Court  therefore  did  not  agree  in  opinion. 

90.  This  is  a  case  which  frequently  occurs  in  practice,  and  it  is 
highly  desirable  that  the  true  rule  diould  be  fixed.  It  admits  of  no 
doubt,  that  if  the  trustee  had  been  admitted,  he  might  have  entered 
and  turned  out  the  occupants,  although  no  purchaser  might  ever  be 
found ;  for  the  l^al  estate  would  carry  the  right,  and  possesmcm  b 
necessary  before  an  attempt  to  sell,  with  a  idew  as  well  to  the  pre- 
paration for  a  sale,  as  to  the  ability  of  giving  quiet  possession  to  i 
purchaser  after  a  sale ;  and  if  in  such  a  case  no  sale  can  be  eflPected, 
clearly  the  rents  and  profits,  that  is  die  estate,  must  answer  the 
money  secured,  without  a  sale*  And  the  covenants  go  with  the 
estate,  and  the  borrower,  if  the  trusts  are  not  duly  performed,  must 
seek  his  remedy  in  a  court  of  equity.  The  opinion  of  the  C.  J* 
would  appear  to  deny  to  the  trustee,  even  after  admittance,  a  right 
to  enter  before  a  sale ;  but  probably  that  is  not  the  meaning  of  his 
concluding  observation,  although  the  words  are,  that  tlie  power  to  sdl 
did  not  imply  a  right  tojenter  and  turn  persons  out ;  an  entry  might 
be  made,  and  no  purchaser  ever  found.  The  observation  is  not,  that 
the  covenant,  before  admittance,  did  not  warrant  an  entry :  of  courfle 
the  operation  of  the  power  or  trust  to  sell  was  not  varied  by  the 
want  of  an  admittance,  although  an  admittance  would  be  neceessry 
to  the  completion  of  a  sale. 

91.  As  regards  the  necessity  of  an  admittance  to  justify  an  entry 
in  such  a  case,  the  surrender  gives  a  title,  except  as  against  the  lord^ 
although  the  possession  remains  with  the  surrenderor:  but  the 
covenant  that  the  estate  should  for  ever  thereafter  remain  to  ihe 
trustee  in  fee  upon  the  trusts,  and  should  be  peaceably  held  and 
enjoyed,  and  the  rents  received  accordingly,  without  any  interrup- 
tion by  the  surrenderor,  might  well  be  considered  as  including  * 
license  to  the  surrenderee  to  enter  (n).  If  this  be  the  true  view,  the 
entry  authorized  ought  perhaps  to  be  deemed  that  which  the  estate 
warranted,  and  to  which  the  continuing  operation  of  the  covenants 
would  attach ;  and  if  so,  the  entry  in  the  above  case  might  have  been 
justified  upon  the  plea  as  it  stood,  for  the  trustee  for  this  purpose 
would  have  the  same  right  as  if  he  had  been  admitted.  The  requi- 
sition of  the  cestui  que  trust,  the  lender,  was  properly  a  question 
belonging  to  another  jurisdiction.  The  covenants  embraced  the 
possession  and  the  fee  from  the  execution  of  the  deed ;  the  trusts 
were  to  spring  out  of  the  interest  thus  secured  to  the  trustee.  They 
bound  the  trustee  as  trusts,  but  ought  not,  it  should  seem,  to  be 

(ii)  See  Holdfast  r.  Clapham,  1  Term  Rep.  600. 
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held  to  operate  as  c(mdition8  qualifying  at  law  the  covenants  of  the 
surrenderor. 

92.  The  Succession  Duty  Act(o),  whiUt  it  makes  the  duty  a  first 
charge  on  the  estate5  provides  that  where  any  settled  property  com- 
prised in  a  succession  diall  be  subject  to  any  power  of  sale,  exchange 
or  partition,  eii^ercisable  with  the  consent  of  the  successor  or  by  the 
successor  with  the  consent  of  another  person,  he  shall  not  be  dis- 
qualified by  the  chaise  of  duty  on  his  succession  from  efiectually 
authorising  by  his  ccmsent  the  exercise  of  such  power  or  exercising 
any  power  with  pn^r  consent,  as  the  case  may  be,  and  in  such  case 
the  duty  shall  be  charged  substitutively  upon  the  successor's  in- 
terest in  all  real  property  acquired  in  substitution  for  the  real  pro- 
perty before  comprised  in  the  succession,  and  in  the  meantime  upon 
his  interest  also  in  all  monies  arising  from  the  exercise  of  any  such 
power,  and  in  all  investments  of  such  monies. 

(o)  15  &  le  Vict.  c.  61  B.  43. 


SECTION  II. 

OF  THE  POWEB  OF  THE  COUET  OF  CHANCERY  TO  AUTHOBIZE 
SALES  OF  SETTLED  ESTATES  UNDEE  THE  19  &  20  VICT.  C.  120, 
AND  21  &  22  VICT.  C.  77,  AND  THE  POWERS  CONFERRED  BY 
THE  23   &  24   VICT,   C.    145. 


1.  Court  of  Chancery  may  authorize  tale 

qf  settled  estates :  19  §•  20  Vict,  c,  120 : 
21  ^  22  Vict.  c.  77. 

2.  Has  a  general  potver  to  set  apart  any 

portion  qfa  settled  estate  for  streets, 
roads f  S^c, 

3.  Conveyances  to  be  executed, 

4.  Applications  and  consents. 

*  >  Restriction  ofpoioers, 

G.  Incumbered  Estate. 
7.  Application  qf  money. 
0.  Power  over  costs, 
10.  New  powers  given  to  elaimante  under 

settlements  and  wills  may  be  rejected : 

23  4  24  Vict,  c.  145. 

20^  f  Extent  of  powers. 


12.  Enactments, 

13.  Powers  to  trustees  having  a  power  to 

sell  or  exchange, 

14.  Conditions  of  sale  T  eonveyanee. 

15.  Disposition  qfpurcTuue  ^.  monies » 

16.  Renewable  leaseholds. 

17.  Money  to    be  raised  for  equality  qf 

exchange^  Sfc, 

18.  As  to  exchanges, 

19.  Potoers  incident  to  mortgagee. 

20.  Restriction  on  sales. 

21.  Delivery  up  qf  deeds. 

22.  Appointment  and  powers  qf  receivers. 

24.  Appointvient  of  new  trustees, 

25.  Execution  of  powers  although  estate 

ineumbered. 


1.  We  have  still  to  consider  these  important  acts.  The  two  first 
authorize  the  Court  of  Chancery  in  England,  so  far  as  relates  to  estates 
in  England  and  the  Court  of  Chancery  in  Ireland  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  and  consistent  with  a 
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due  regard  for  the  interests  of  all  parties  entitled  under  the  settle- 
ment and  subject  to  the  provisions  and  restrictions  in  the  act  con- 
tained  from  time  to  time  to  authorize  a  sale  of  the  whole  or  any  parts 
of  any  settled  estates  (a),  or  of  any  timber  (not  being  ornamental 
timber)  growing  on  any  settled  estates,  and  every  such  sale  is  to  be 
conducted  and  confirmed  in  the  same  manner  as  by  the  rules  and 
practice  of  the  Court  for  the  time  being,  is  or  shall  be  required  in 
the  sale  of  lands  sold  under  a  decree  of  the  Court  {b).  If  land  be 
sold  for  building  purposes  the  Court  may  allow  the  whole  or  any  part 
of  the  consideration  to  be  a  rent  issuing  out  of  such  land  which  may 
be  secured  and  settied  in  such  manner  as  the  Court  shall  approve  (e). 
And  on  any  sale  of  land,  any  earth,  coal,  stone  or  mineral  may  be 
excepted,  and  any  rights  or  privileges  may  be  reserved,  and  the  pur- 
chaser may  be  required  to  enter  into  any  covenants  or  submit  to  any 
restrictions  which  the  Court  may  deem  advisable  (df). 

2.  The  Courts  of  Chancery  in  England  and  Ireland  have  in  like 
manner  a  power  which  is  general,  and  would  apply  as  well  to  leases 
as  to  sales.  Each  Court  is  authorized,  if  it  shall  deem  it  proper  and 
consistent  with  a  due  regard  for  the  interest  of  aU  parties  entitied 
under  the  settlement,  and  subject  to  the  provisions  and  restrictions  in 
the  act  contained,  from  time  to  time  to  direct  that  any  part  of  any 
settied  estates  be  laid  out  for  streets,  roads,  paths,  squares,  gardens, 
or  other  open  spaces,  sewers,  drains  or  watercourses,  either  to  be 
dedicated  to  the  public  or  not,  and  the  Court  may  direct  that  the 
parts  so  laid  out  shall  remain  vested  in  tiie  trustees  of  the  settiement, 
or  be  conveyed  to  and  vested  in  any  other  trustees  upon  such  trusts 
for  securing  the  continued  appropriation  tiiereof  to  the  purposes 
aforesaid,  in  all  respects  and  with  such  provisions  for  the  appointment 
of  new  trustees  when  required  as  by  the  Court  shall  be  deemed 
advisable  («)• 

3.  The  Court,  on  every  sale  or  dedication,  may  direct  what  person 
or  persons  shall  execute  the  deed  of  conveyance  which  is  to  take 
effect  as  if  the  settiement  had  contained  a  power  enabling  such  per- 
son or  persons  to  effect  such  sale  or  dedication,  and  so  as  to  operate 
(if  necessary)  by  way  of  revocation  and  appointment  of  the  use  or 
otherwise  as  the  Court  shall  direct  (/).  And  although  the  order  for 
a  conveyance  to  a  purchaser  by  persons  named  by  the  Court  is  made 
whilst  tiie  legal  estate  is  outstanding  in  a  mortgagee,  and  he  conveys 
to  the  trustees  of  the  settiement,  to  whom  a  power  of  sale  was  given 

(a)  10  &  20  Vict,  c  120  8.  1 ;  21  &  22  (c)  Id.  s.  12. 

Vict  c.  77,  8. 1;  an  estate  devised  to  tins-  (d)  Id.  s.  12. 

tees  for  a  woman  and  her   children  was  («)  Id.  s.  14 ;  as  to  the  rights  of  tenants 

considered  not  to  be  within  tiie  Act ;  in  ro  generally  to  nse  the  right  of  way,  see  White 

Burden's  will,  6  Jur.  N.  8. 137S.  v.  Leeson,  6  Jur.  N.  8,  1361. 

(»)  19  &  20  Vict,  c  120.  s.  11.  (/)  Id.  s.  16. 
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by  the  settlement  to  the  uses,  before  the  conveyaiice  to  the  purchaser^ 
yet  the  concurrence  of  the  trustees  in  the  conveyance  has  been  held 
to  be  unnecessary  (^).  This  decision  enabled  the  nominees  of  the 
Court  to  do  what  the  trustees  in  the  settlement  could  not  have  done 
before  the  conveyance  to  them^  viz.,  convey  the  legal  estate  whilst 
it  was  outstanding,  although  the  settlement  was  only  of  the  equity 
of  redemption.  This  is  a  large  construction  of  the  provision  in  the 
statute. 

4.  All  the  provisions  already  referred  to  in  regard  to  applications 
for  powers  to  lease  (I) — directing  by  whom  the  application  may  be 
made,  and  whose  consent  is  necessary,  and  where  it  may  be  dis^ 
pensed  with,  and  what  notice  is  to  be  given  of  applications,  and 
placed  on  the  settlement  or  otherwise,  and  authorizing  a  repeated 
exercise  by  the  Court  of  the  powers  given,  and  limiting  the  authority 
of  the  Court,  and  giving  legal  effect  to  acts  done,  and  extending  the 
powers  to  guardians  of  infants,  committees  of  lunatics,  and  assignees 
of  bankrupts  and  insolvents,  and  for  the  examination  of  married 
women,  and  providing  as  to  what  settlements  the  act  shall  extend, 
and  declaring  it  not  obligatory  on  any  person  to  make  or  consent 
to  any  application,  or  to  exercise  any  power — all  these  provisions 
equally  apply  to  sales  and  dedications,  and  therefore  are  not  here 
repeated  (A). 

5.  A  title  may.  be  made  under  a  settlement  by  force  of  the  act,  as 
far  as  concerns  the  interests  within  the  settlement,  and  the  concur- 
rence of  the  persons  entitled  to  the  remaining  interest,  not  affected 
by  the  settlement  will  carry  the  fee  simple.  Trustees  with  a  power 
of  sale  may  join  in  a  sale,  and  bind  all  persons  claiming  under  their 
trust  (t).  A  purchaser  may  object  that  the  act  proposed  to  be  done 
is  not  within  the  jurisdiction  of  the  Court,  although  if  done  it  might 
be  effectual  under  the  act  (A).  The  Court  is  not  empowered  to 
authorize  any  sale  or  other  act  beyond  the  extent  to  which,  in  the 
opinion  of  the  Court^  the  same  might  have  been  authorized  in  and 
by  the  settlement  by  the  settlor  or  settlors  (/).  It  was  lately  in- 
sisted by  a  purchaser  that  the  act  does  not  apply  to  any  settlement 

'  which  contains  a  power  of  sale,  but  this  was  denied  by  the  Court, 
for  a  sale  under  the  act  may  in  many  cases  be  preferable  to  any 
settlement  which  contains  a  power  of  sale.      By  section  26  tlie 

ig)  Byre  o.  Sanders,  2S  L.  J.,  N.  S.  430;  (i)  Grey  v.  Jenkins,  26  Beav.  851. 

In  re  Thompson's  settled  est  1  John.  41 S.  (k)  Be  Thompson's  settled  est,  1  John. 

(A)  19  &20  Vict  c  120;    sections  16,  41S. 

17,  18,  19, 20,  22,  26, 27,  28, 29,  30, 31,  96,  (0  Id.  s.  27. 
37,  38,  40,  &  44,  tnde  supra  p.  728. 

(I)  Although  a  testator  has  him nelf  agreed  to  grant  leases  of  his  property  not  nithin  the 
powers  in  his  own  will,  yet  the  powers  of  the  Act  cannot,  of  course,  be  resorted  to  unless 
the  proposed  leases  fall  strictly  withui  it    Cost  v.  Middleton,  7  Jur.  N.  8. 151. 


876    SALES  AND  EXCHANGES  DIRECTED  BY  CT.  OF  CH.  [CH.  19.  S.  2. 

Court  is  precluded  firtna  exercisiiig  the  powers  of  the  act  where 
the  settlement  contains  an  express  declaration  or  a  manifestation  of 
intention  that  they  shall  not  be  exercised.  The  insertion  of  a  power 
was -not  indicatiye  of  such  an  intention.  The  section  goes  on  to 
provide  that  the  circumstance  of  die  settlement  containing  powers 
to  efifect  dmilar  purposes  shall  not  preclude  the  Court  from  ex- 
ercising any  of  the  powers  conferred  hj  the  act,  if  it  shall  think 
that  the  powers  contained  in  the  settlement  ought  to  be  extended ; 
and  it  was  said  that  although  this  enables  the  Court  to  extend  a 
power,  it  does  not  leaye  it  liberty  to  direct  a  sale  under  the  act  when 
the  powers  of  llie  settlement  are  sufficient  for  the  purpose  without 
any  extension ;  but  the  Coiut  saw  nothing  to  justify  the  inference 
.that  it  must  hold  its  hand  in  such  cases,  however  beneficial  it  might 
be  to  have  a  sale  under  the  act  (m). 

6.  The  clause  enabling  a  person  to  have  the  benefit  of  the  act, 
although  his  estate  may  be  duuqged  or  incumbered  either  by  himself 
or  by  tlie  settlor,  or  otherwise,  to  any  extent,  with  the  like  saving 
before  stated,  equally  applies  to  sales  (n) ;  but  where  a  tenant  for 
life,  for  example,  has  incumbered  his  life  estate,  it  would  be  found 
difficult  to  sell  the  estate  under  the  act,  for  the  whole  of  the  purchase- 
money  ought  to  be  invested  in  the  purchase  of  another  estate,  and 
the  value  of  the  life  estate  would  not  be  deducted  and  applied  to 
the  payment  of  the  incumbrances  of  the  tenant  for  life.  This  diffi- 
culty was  felt  when  the  act  was  amended,  and  it  was  attempted  to 
explidn  the  clause,  but  the  attempt  was  abandoned,  and  the  clause 
was  left  as  it  stands  in  the  original  act. 

7.  All  money  to  be  received  on  any  sale  effected  under  the  act,  or 
to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any  lease 
of  earth,  coal,  stone,  or  minerals  (o),  may,  if  the  Court  think  fit, 
be  paid  to  trustees  of  whom  it  shall  approve,  or  into  the  bank  in  the 
usual  way,  and  is  to  be  applied  as  the  Court  shall  from  time  to  time 
direct,  to  some  one  or  more  of  the  following  purposes,  viz. : — 

The  purchase  or  redemption  of  the  land  tax,  or  the  discharge 
or  redemption  of  any  incumbrance  affecting  the  hereditamentB 
in  respect  of  which  such  money  was  piud,  or  affecting  any  other 
hereditaments  subject  to  the  same  uses  or  trusts :  or 

The  purchase  of  other  hereditaments  to  be  settled  in  the  same 
manner  as  the  hereditaments  in  respect  of  which  the  money  was 
paid:  or 

The  payment  to  any  person  becoming  absolutely  entitled  (py 
The  application  of  the  money  in  this  manner  may,  if  the  Court 

(m)  Me  Thompson's  settled  est,  1  John.  (o)  Supra  p.  734. 

41S.  (p)  19  ft  SO  Vkt  c.  120,  s.  23. 

(r)  Supra,  p.  727,  s.  42  of  the  Act 
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shall  so  direct,  be  made  by  the  trustees,  if  any,  without  any  applica- 
tion to  the  Court,  or  otherwise  upon  an  order  of  the  Court  upon 
petition  (7).  And  until  the  money  can  be  so  applied,  it  is  to  be 
invested  in  Exchequer  Bills  or  three  per  cent,  consols,  as  the  Court 
shall  think  fit,  and  the  interest  and  dividends  are  to  be  paid  to  the 
person  who  would  have  been  entitled  to  the  rents  of  the  land  if  the 
money  had  been  invested  in  the  purchase  of  land  (r).  But  the  court 
is  not  empowered  to  authorize  any  sale  or  other  act  beyond  the 
extent  to  which,  in  the  opinion  of  the  Coiurt,  the  same  might  have 
been  authorized  by  the  settlement  by  the  settlor,  or  settlors  («). 

8*  No  sale  can  be  made  of  any  settled  estate  in  which,  under  any 
act  of  parliament,  the  tenants  in  tail  are  restrained  from  barring 
or  defeating  their  estates  tail,  or  where  the  reversion  is  vested  in 
the  Crown  (^). 

9.  Power  is  given  to  the  Court,  if  it  shall  think  fit,  to  order  that 
all  or  any  costs  and  expenses  of  and  incident  to  any  application 
under  the  act  shall  be  a  charge  on  the  hereditaments  which  are  the 
subject  of  the  application,  or  on  any  other  hereditaments  included 
in  the  same  settlement  and  subject  to  the  same  limitations,  and  the 
Court  may  also  direct  that  such  costs  and  expenses  shall  be  raiaed 
by  sale  or  mortgage  of  a  sufficient  part  of  such  hereditaments,  or 
out  of  the  rents  or  profits  thereof,  and  to  be  taxed  as  the  Court  shall 
direct  (tt). 

10.  These  Acts  have  been  followed  by  the  23d  &  24th  Vict 
c.  145,  which  commences  with  a  recital,  that  it  is  expedient  that 
certain  powers  and  provisions  which  it  is  now  usual  to  insert  in 
settlements,  mortgages,  wills,  and  other  instruments  should  be  made 
incident  to  the  estates  of  the  persons  interested,  so  as  to  dispense 
with  the  necessity  of  inserting  the  same  in  every  such  instrument, 
and  concludes  with  providing  that  none  of  the  powers  or  incidents 
thereby  conferred  or  aainexed  to  particular  offices,  estates,  or  drcumr 
stances  {sic),  shall  take  effect  or  be  exercisable  if  it  is  declared  in  the 
deed,  will,  or  other  instrument  creating  such  offices,  estates,  or 
circumstances  that  they  shall  not  take  effect ;  and  where  there  is  no 
Buch  declaration,  then  if  any  variations  or  limitations  of  any  of  the 
powers  or  incidents  thereby  conferred  or  annexed  are  contidned  in 
such  deed,  will,  or  other  instrument,  such  powers  or  incidents  shall 
be  exercisable,  or  shall  take  effect  only  subject  to  such  variations 
or  limitations  (ar).  This  is  an  option  which  will  probably  be  fire* 
quently  acted  upon,  more  particularly  owing  to  the  latter  portion  of 
the  section  to  which  the  writer  always  entertained  and  expressed  a 
strong  objection;  for  nothing  can  be  more  difficulty  not  to  say 

(q)  Id.  8  24.  (t)  lA  8.  42. 

(r)  Id.  B.  26.  (tt)  Id.  B  2a 

(ff)  Id.  0.  27,  see  s.  2S.  {x)  Id.  0.  32. 
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dangerous,  than  an  attempt  to  amalgamate  the  powers  in  a  setde- 
ment  and  the  powers  in  the  act,  or  to  engraft  the  latter  on  the 
former.  Where  the  setdement  is  purposely  silent  as  to  the  powers 
conferred  by  the  act,  and  the  settlor  approves  of  and  chooses  to 
rely  upon  them,  the  only  inconvenience  will  be  that  the  setdement 
itself  will  not  inform  llie  persons  claiming  under  it  of  the  powers 
vested  in  them,  but  it  will  be  necessary  to  refer  to  ihe  act  for  the 
powers  conferred  by  it. 

11.  It  is  further  provided,  at  the  conclusion  of  the  act,  that  the 
provisions  in  it  shall,  except  as  thereinbefore  pravidedy  extend  only  to 
persons  entitled  or  acting  under  a  deed,  will,  codicil,  or  other 
instrument  executed  after  the  passing  of  the  act,  or  under  a  will  or 
codicil  confirmed  or  revived  by  a  codicil  executed  after  that  date(y). 
I  cannot  discover  anything  in  the  former  part  of  the  act  to  which 
the  exception  can  relate,  and  it  would  not  be  safe  to  consider  the 
provision  as  restricted  by  the  exception. 

12.  Subject,  it  must  always  be  borne  in  mind,  to  these  provifflons, 
the  enactments,  as  far  as  they  relate  to  our  subject,  are : 

13.  In  all  cases  where  by  any  will,  deed,  or  other  instrument  of 
settlement  it  is  expressly  declared  that  trustees  or  other  persons 
therein  named  or  indicated  shall  have  a  power  of  sale,  either  generally 
or  in  any  particular  event,  over  any  hereditaments  named  or  referred 

.  to  in  or  fr^m  time  to  time  subject  to  the  uses  or  trusts  of  such  will, 
deed,  or  other  instrument,  it  shall  be  lawful  for  such  trustees  or 
other  persons,  whether  such  hereditaments  be  vested  in  them  or  not, 
to  exercise  such  power  of  sale  by  selling  such  hereditaments  either 
together  or  in  lots,  and  either  by  auction  or  private  contract,  and 
either  at  one  time  or  at  several  times,  and  {in  case  the  power 
shall  expressly  authorize  an  exchange)  to  exchange  any  heredita- 
ments which  for  the  time  being  shall  be  subject  to  the  uses 
or  trusts  aforesaid  for  any  other  hereditaments  in  England  or 
Wales  or  in  Ireland  (as  the  case  may  be),  and  upon  such  exchange 
to  give  or  receive  any  money  for  equality  of  exchange  (j?). 

14.  And  the  persons  mining  any  such  sale  or  exchange  may 
insert  any  such  special  or  other  stipulations,  either  as  to  tide  or 
evidence  of  title,  or  otherwise,  in  any  conditions  of  sale,  or  contract 
for  sale  or  exchange,  as  they  shall  think  fit,  and  may  also  buy  in  the 
hereditaments  or  any  part  thereof  at  any  sale  by  auction,  and  re- 
scind or  vary  any  contract  for  sale  or  exchange,  and  resell  the 
hereditaments  which  shall  be  so  bought  in,  or  as  to  which  the  con- 
tract shall  be  so  rescinded,  without  being  responsible  for  any  loss,  and 
no  purchaser  shall  be  bound  to  inquire  whether  the  persons  making 
the  same  may  or  may  not  have  in  contemplation  any  particular  re- 
investment of  the  purchase  money  in  the  purchase  of  any  other 

(y)  Si'ct.  34,  Royal  aMent,  88  August  1800.  (s)  8.  1. 
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hereditaments  or  otherwise  (a).  And  the  persons  empowered  to  sell 
or  exchange  as  aforesaid  shall  have  full  power  to  convej  the  here- 
ditaments in  question^  either  by  way  of  reTOcation  and  appointment 
of  the  use>  or  otherwise,  as  may  be  necessary  (&). 

15.  The  money  so  received  upon  any  such  sale  or  for  equality  of 
exchange  as  aforesaid,  is  to  be  laid  out  in  the  manner  indicated  in  the 
will,  deed,  or  instrument  containing  the  power  of  sale  or  exchange, 
or  if  no  such  indication,  the  same,  with  all  convenient  speed,  is  to  be 
laid  out  in  the  purchase  of  other  hereditaments  in  fee  simple  in 
possession  in  England  or  Wales  or  in  Ireland  (as  the  case  may  be), 
or  of  lands  of  a  leasehold  or  copyhold  or  customary  tenure,  con- 
venient to  be  held  therewith,  or  widi  any  other  hereditaments  subject 
to  the  subsisting  uses  or  trusts  of  the  same  will,  deed,  or  other  in- 
strument of  settlement  in  which  the  power  of  sale  or  exchange  was 
contained ;  and  all  such  hereditaments  so  to  be  purchased  or  taken  in 
exchange  as  shall  be  freeholds  of  inheritance  shall  be  settled  to  the 
uses,  &c,  to  which  the  hereditaments  sold  or  given  in  exchange  were 
subject,  but.  not  so  as  to  multiply  charges;  and  all  such  leasehold 
and  copyhold  or  customary  hereditaments  so  to  be  purchased  or 
taken  in  exchange,  shall  be  settled  upon  such  trusts,  &c.,  as  shall  as 
nearly  as  may  be  correspond  with  the  aforesiud  uses,  and  so  that 
leaseholds  foryears  shall  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  who  shall  not  attain  twenty-one  years ;  and  any  such  pur- 
chase as  aforesaid  may  be  made  subject  to  any  special  conditions  as 
to  title  or  otherwise :  Provided  that  no  leasehold  shall  be  purchased 
which  is  held  for  a  less  period  than  sixty  years  (c),  with  a  power  in 
lieu  of  such  investment  to  apply  any  money  to  be  received  upon  any 
sale  or  exchange  towards  paying  off  any  mortgage  or  other  incum- 
brance which  may  affect  the  hereditaments  which  shall  then  be  sub- 
ject to  the  same  uses  as  those  to  which  the  hereditaments  sold  or 
given  in  exchange  were  subject  ((f.)  But  purchases  and  exchanges 
are  to  be  of  lands  in  England  or  Wales,  or  of  lands  in  Ireland,  ac- 
cording to  the  locality  of  the  lands  sold  or  given  in  exchange  (e)(1); 
and  until  the  money  to  be  received  upon  any  sale  or  exchange  shall 
be  disposed  of  in  the  manner  mentioned  in  tiie  act,  the  same  is  to  be 
invested  at  interest  for  the  benefit  of  the  parties  entitled  {f). 

16.  It  is  made  lawful  by  the  Act  for  trustees  of  any  leaseholds  for 
lives  or  years  whicli  are  renewable  under  contract  or  by  custom  if 
they  shall  think  fit,  and  it  shall  be  the  duty  of  such  trustees,  if  re- 
quired by  any  person  having  any  beneficial  interest,  present,  future, 

(a)  8.  2.  {d)  8.  fi. 

(6)  8.  3.  («)    S.  6. 

(<?)  8.  4.  (/)  8.  7. 


(I)  This  regtriction  was  properly  introduced  in  the  passage  of  the  Bill  throogh  the  Lords. 
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or  contingent,  in  such  leaseholds,  to  use  their  best  endeavonrs  to 
obtain  from  time  to  time  a  renewed  lease  of  tke  same  hereditaments 
on  the  accustomed  and  reasonable  terms,  apd  such  trustees  are  to  do 
all  acts  requisite  in  that  behalf;  but  this  section  is  not  to  apply  to  any 
case  where  by  the  terms  of  the  settlement  or  will  the  person  in  pos- 
session for  his  life  or  other  limited  interest  is  entitled  to  enjoy  the 
same  without  any  obligation  to  renew  the  lease  or  to  contribute  to 
the  expense  of  renewing  the  same  (^). 

17.  The  act  then  aathmzes  the  money  required  for  paying  for 
equality  of  exchange  as  atoresaid,  or  for  renewal  of  any  lease,  to  be 
paid  out  of  any  money  in  hand  in  trust  for  the  persons  beneficially 
interested  in  tilie  lands  to  be  taken  in  exchange,  or  comprised  in  the 
renewed  lease,  and  if  not  sufficient  then  by  mortgage  of  the  hereditBr 
ments  to  be  received  in  exchange  or  contained  in  the  renewed  lease,  or 
of  any  other  hereditaments,  subject  to  the  subsisting  uses  or  trusts  to 
which  the  hereditaments  taken  in  exchange  or  comprised  in  the  re- 
newed lease  shall  be  subject,  and  no  mortgagee  advancing  money  upon 
such  mortgage  purporting  to  be  made  under  this  power  shall  be  bound 
to  see  that  such  money  is  wanted,  or  that  no  more  is  raised  than  is 
wanted  for  the  purposes  aforesaid  (A).  But  no  such  sale  or  exchange 
or  purchase  shall  be  made  without  the  consent  of  the  person  appointed 
to  consent  by  the  will,  deed,  or  other  instrument,  or  if  no  such  person 
be  appointed,  then  of  the  person  entitled  in  possession  to  the  receipt 
of  the  rents  of  such  hereditaments,  if  under  no  disability ;  but  the  con- 
sent of  any  person  shall  not  be  required  where  it  i^pears  from  the 
will,  deed,  or  other  instrument  to  have  been  intended  that  such  sale, 
exchange,  or  purchase  should  be  made  by  the  person  or  persons 
making  the  same  without  the  consent  of  any  other  person  (t). 

18.  The  above  powers,  it  will  be  observed,  are  in  aid  of  a  power 
of  sale  in  the  settlement,  and  it  authorises  also  an  exchange,  but 
that  according  to  the  words  of  the  act  only  where  there  is  a  power 
of  sale,  although  that  msj  not  have  been  the  intention  of  the 
framer.  The  writer,  believes  that  he  is  responsible  for  the  quali- 
fication at  the  end  of  section  8,  as  to  renewable  leaseholds  which  will 
keep  that  power  within  narrow  limits,  but  without  that  qualification 
the  provision  would  have  seriously  affected  the  interests  of  parties, 
which  relate  only  to  mortgages  or  charges  made  to  recover  money 
advanced,  or  to  be  advanced  by  way  of  loan,  or  to  secure  an  existing 
or  future  debt  (A). 

19.  Where  any  principal  money  is  secured  by  deed  on  any  heredita- 
ments of  any  tenure,  the  person  to  whom  such  money  shall  for  the 
time  being  be  payable,  his  executors,  administrators,  and  assigns, 
shallj  at  any  time  after  the  expiration  of  one  year  from  the  time  when 

(g)  S.  S.  (0  S.  10. 

(A)  S.  0.  (A)  8.  84. 
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such  principal  money  shall  have  become  payable,  or  after  any  interest 
shall  have  been  in  arrear  for  six  months,  or  after  any  omission  to  pay 
any  premium  of  insurance  which  by  the  terms  of  the  deed  ought  to 
be  paid  by  the  person  entitled  to  the  property  subject  to  the  charge, 
have  the  following  powers,  as  if  they  had  been  in  terms  conferred  by 
the  person  creating  the  charge  ;.  namely  (/). 

1st.  A  power  to  sell  or  concur  with  any  other  person  in  sell- 
ing the  whole  or  any  part  of  the  property  by  public  auction  or 
private  contract,  subject  to  any  reasonable  conditions  he  may 
think  fit  to  make,  and  to  rescind  or  vary  contracts  for  sale,  or 
buy  in  and  resell  the  property,  from  time  to  time,  in  like 
manner : 

2d.  A  power  to  insure  and  keep  insured  from  fire  the  whole 
or  any  part  of  the  property  (whether  affixed  to  the  freehold  or 
not),  and  to  add  the  premiums  paid  to  the  principal  money  at 
the  same  rate  of  interest  (I) : 

3d.  A  power  to  appoint  a  receiver  of  the  rents  and  profits  of 
the  whole  or  any  part  of  the  property  in  manner  after  men- 
tioned. 

20.  The  receipts  for  purchase  money  given  by  the  persons  exercising 
the  power  of  sale  are  to  be  sufiicient  discharges  to  the  purchasers  (m). 
But  no  sale  is  to  be  made  until  after  six  months'  notice  in  writing  given 
to  the  person  or  one  of  the  persons  entitled  to  the  property  subject 
to  the  charge,  or  affixed  on  some  conspicuous  part  of  such  property ; 
but  the  title  of  the  purchaser  shall  not  be  liable  to  be  impeached  on 
the  ground  that  no  case  had  arisen  to  authorize  the  exercise  of  such 
power,  or  that  no  such  notice  as  aforesaid  had  been  given  ;  but  any 
person  damnified  by  any  such  unauthorized  exercise  of  such  power 
shall  have  his  remedy  in  damages  against  the  person  selling  (n).  The 
money  arising  by  any  sale  is  to  be  applied  by  the  person  receiving 
the  same  in  payment  of  all  expenses,  and  in  discharge  of  all  interest 
and  costs  then  due,  and  in  discharge  of  the  principal  monies  then  due ; 
and  the  residue  to  the  person  entitled  (o).  And  the  person  exercising 
the  power  of  sale  is  authorized  by  deed  to  convey  or  assign  to  the 
purchaser  the  property  sold  (/?). 

21.  At  any  time  after  the  power  of  sale  thereby  conferred  shall 
have  become  exercisable,  the  person  entitled  to  exercise  the  same 
shall  be  entitled  to  demand  and  recover,  from  the  person  entitled  to 
the  property  subject  to  the  charge,  all  the  deeds  and  documents  in 
his  possession  or  power  relating  to  the  same  property,  or  to  the  title 

(I)  S.  11.  (o)  S.  14. 

(m)  S.  12.  (p)  8. 15. 

(n)  S.  13. 

(I)  This  power  goes  beyond  any  liability  tu  iosure  in  the  settlement. 
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thereto,  which  he  would  have  been  entitled  to  demand  and  recover 
if  the  property  had  been  conveyed  to  him  for  all  the  mortgagee's 
interest ;  and  where  the  legal  estate  shall  be  outstanding  in  a  trustee 
the  person  entitled  to  a  charge  created  by  a  person  equitably  entitled, 
or  any  puccbaser  from  such  person,  shall  be  entitled  to  call  for  a  con- 
veyance of  the  legal  estate  to  the  same  extent  as  the  person  creating 
the  charge  could  have  called  for  such  a  conveyance  if  the  charge  had 
not  been  made  {q). 

22.  Provifflon  is  then  made  as  to  the  mode  of  appointing  a  re- 
ceiver (r),  and  every  receiver  is  to  be  deemed  to  be  the  agent  of  the 
person  entitled  to  the  property  subject  to  the  charge,  who  shall  be 
solely  responsible  for  his  acts  or  defaults,  unless  otherwise  provided 
for  in  the  charge  (*).  And  full  powers  are  given  to  the  receiver,  who 
is  made  removable,  to  recover  the  rents,  and  to  deduct  such  a  com- 
mission, not  exceeding  5  per  centum  on  the  gross  amount  of  all 
money  received,  as  shall  be  specified  in  his  appointment,  and  if  no 
amount  shall  be  so  specified,  then  5  per  centum  on  such  gross 
amount  (^),  and  to  apply  the  surplus  in  the  usual  way  («) ;  and  every 
receiver  shall,  if  so  directed  in  writing  by  the  person  entitled  to  the 
money  secured  by  the  charge,  insure  and  keep  insured  from  loss  by 
fire,  out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  charge  (whether  affixed  to  the  freehold  or 
not)  which  is  in  its  nature  insurable  {x)  (I). 

23.  The  powers  given  by  the  act  to  mortgagees  certainly  go  beyond 
the  usual  powers  in  mortgages,  particularly  where  the  advance  ib 
large ;  and  it  is  not  probable  that  the  act  will  be  left  by  the  parties 
to  operate  on  such  securities. 

24.  The  act  contains  a  common  power  of  appointing  new 
trustees  (^),  which  is  to  extend  to  a  trustee  under  a  will  dying  in  the 
lifetime  of  the  testator  (z),  and  a  general  power  to  trustees  to  give 
effectual  discharges  for  trust  money  (a). 

25.  The  act  then  contains  a  declaration  that,  for  the  purposes  of 
the  act,  a  person  is  to  be  deemed  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  income  of  land  or  personal  property, 
although  his  estate  may  be  charged  or  incumbered,  either  by  him- 
self or  by  any  former  owner,  or  otherwise  howsoever  to  any  extent ; 
but  the  estates  or  interests  of  the  parties  entitled  to  any  such  charge 
or  incmnbrance  shall  not  be  affected   by  the  acts  of  the  person 


{q)  S.  16. 

{x)  S.  22. 

(r)  8.  17. 

(y)  S.  27. 

(ff)  S.  IS. 

(z)  S.  2S,  which  was  mmecessary. 

(0  9.  19,20,21. 

(a)  S.  29. 

(u)  S.  23. 

(I)  This  Ib  miosual,  and  has  do  reference  to  any  liability  of  the  mortgagor  to  in:!ore. 
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entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  income  as 
aforesaid^  unless  they  shall  concur  therein  (b).  I  always  considered 
this  clause  objectionable  in  the  extent  to  which  it  is  carried,  and 
it  will  be  found  in  some  instances  incompatible  with  the  powers 
conferred  by  the  act.  Then  follow  the  provisions  limiting  the  opera- 
tion of  the  act  which  have  already  been  referred  to  (c). 

26.  And  it  is  provided  that  nothing  in  the  act  contained  shall  be 
deemed  to  empower  any  trustees  or  other  persons  to  deal  with  or 
aiFect  the  estates  or  rights  of  any  persons,  except  to  the  extent 
to  which  they  might  have  dealt  with  or  affected  the  estates  or 
rights  of  such  persons  if  the  deed,  will,  or  other  instrument  under 
which  such  trustees  or  other  persons  are  empowered  to  act  had 
contained  express  powers  for  such  trustees  or  other  persons  so  to 
deal  with  or  affect  such  estates  or  rights  {d). 

{b)  S.  31.       (c)  a  33  &  d4.    Tho  Act  does  not  extend  to  Scotland,  0.  35.       (</)  S.  33« 
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1.  The  last  power  in  settlements  is  usually  that  to  appoint  new 
trustees.  This  power  generally  expresses  plainly  the  cases  in  which 
a  new  trustee  is  to  be  appointed,  and  it  is  seldom  any  difficulty  arises 
either  upon  its  construction  or  its  execution. 

2.  In  Lindow  v.  Fleetwood  (a),  where  a  strict  settlement  was 

(a)  G  Siin.  l.V>. 
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directed  by  a  will,  and  that  there  should  be  inserted  in  it  powers  of 
leasing,  sale,  partition,  and  exchange,  and  that  in  such  Betdement 
should  be  inserted  "  all  such  other  proper  and  reasonable  powers  as 
are  usually  inserted  in  settlements  of  the  like  nature,''  a  power  to 
appoint  new  trustees  was  held  to  be  a  proper  and  reasonable  power. 
Some  reliance  was  placed  by  the  Court  upon  the  direction  being 
in  a  separate  and  distinct  sentence ;  but  that  appears  to  be  too  siigbt 
a  distinction. 

3.  All  old  powers  of  appointing  new  trustees  of  real  estate  merely 
express  that  the  trustees  may  convey  to  new  trustees,  and  do  not 
give  express  powers  of  revocation  and  new  appointment  Some- 
times the  trustees  are  made  merely  to  "  appoint  and  convey"  the 
lands  to  the  uses,  or  the  like :  the  words  of  the  power  being  fol- 
lowed with  the  addition  of  the  word  appoint ;  and  sometimes  they 
are  made  to  expressly  revoke  the  uses  of  the  settlement,  and  then 
to  appoint  to  the  new  uses.  Either  mode  will  effectuate  the  in- 
tention (I). 

(I)  In  thifl  place,  in  former  editioDs,  the  obserrations  were  iotrodnced  which  now  find 
an  appropriate  place  in  this  note ;  for  the  doctrine  of  scintilla  Juris,  no  longer  emb8^ 
rnssing  ne  with  idle  speculations  (23  &  24  Vict  c.  3S,  b.  7,  supra,  p.  80) ;  the  points  io 
question  cannot  arise,  bnt  the  observations  are  retained  for  the  benefit  of  the  student : 

''The  power  of  appointing  new  trustees  now  usually  inserted  in  settlements, directs, tliit 
upon  the  appointment  of  a  new  truatee  all  such  conveyances,  tec,  shall  be  executed  as  viu 
effectually  vest  the  estates  in  the  old  and  new  trustees  to  the  uses  of  the  settlement ;  and 
declares,  that  every  new  trustee  when  appointed  shall  have  the  saoie  powers,  &e^tf" 
nominated  in  the  deeds.    Now,  it  seems  quite  dear,  that  no  more  was  originally  iDteDded 
by  this  power  than  that  the  trustees  to  preserve  contingent  remainders  should  trans^  tlie 
estate  limited  to  them  for  that  purpose,  which  is  a  vested  remainder  (see  Dormer  v.  For 
tescue,  Willes,  927),  or  any  other  estate  actually  vested  in  them,  to  the  new  trustee^  who 
would  be  enabled  to  exercise  the  different  po\vers  of  sale  and  exchange,  &c.,  created  b; 
the  settlement,  under  the  express  direction  contained  in  the  deed,  that  every  ne«  trostee 
should  have  the  same  powers  as  the  old  trustee  had.    But  it  has  become  usual  to  conaJff 
it  essential  that  the  new  trustees  should  have  a  seisin  to  serve  the  uses  in  the  same  loaik- 
ner  as  the  old  trustees  had,  although  it  does  not  always  happen  that  the  trustees  of  tie 
powers  are  the  persons  seised  to  the  uses,  nor  is  it  at  all  necessary  that  they  sboold  be. 
To  raise  this  new  seisin  two  deeds  are  necessary ;  by  the  first,  the  uses  of  the  settlemeBt 
must  be  revoked,  and  the  estate  appointed  to  a  stranger  in  fee,  and  the  old  trustees  noit 
join  in  conveying  the  estate  to  him,  and  then  the  strungor  muat  re-convey  (which  he  maj 
do  by  indorsement)  to  the  uses  of  the  settlement,  in  the  same  manner  as  if  the  ne« 
trustee's  luinie  had  been  inserted  therein.    The  power  of  revocation  and  new  appointmeo* 
is  considered  to  be  clearly  implied  by  the  declaration  in  the  power,  and  supposing  no  sncn 
power  to  exist,  yet  the  estates  to  preserve  contingent  remainders  are  efiectually  tested  tn 
the  old  and  new  trustees  by  the  actual  conveyance.    This  mode  assumen  that  there  is  * 
seisin  in  the  releasees  to  serve  the  uses,  and  that  that  seisin  is  transferable,  for  otherwise 
it  would  not  be  necessary  to  defeat  the  old  uses,  and  raise  a  new  seisin  in  the  old  and  ne« 
trustees  t«)  serve  them.     If  it  ever  f>hould  become  necessary  to  dedde  the  point,  there  is 
little  doubt  but  that  it  will  be  determined,  1.  That  the  power  only  meant  that  the  eautes 
actually  vested  in  the  trustees  shall  be  transferred  to  the  old  and  new  trustees,  which  m^y 
be  done  by  one  deed  operating  under  the  statute  of  uses :   2.  That  they  may  then  exercise 
the  powf  rs  created  by  the  settlement :  and,  consequently,  3.  That  there  is  no  seisin  in  tbe 
trustees  to  transfer,  and  therefore  the  revocation  and  appointment  is  nugatory  and  of  n^ 
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4.  Where  a  testator  who  devised  the  fee  to  trustees  gave  a  power 
to  nominate  new  trustees^  it  was  held  that  a  simple  nomination  of  a 
new  trustee  without  a  conveyance,  did  not  amount  to  an  appoint- 
ment under  the  power,  for  the  testator  meant  that  he  should  be 
nominated  so  as  to  become  effectually  a  trustee  (ft). 

5.  In  the  case  of  Morris  t7.  Preston  (c),  it  appeared  that  in  a  settle- 
ment powers  of  sale  and  exchange  were  given  to  the  trustees  to  pre- 
serve contingent  remainders.  And  there  was  a  power,  in  case  of  the 
death  of  any  or  either  of  the  trustees,  for  the  husband  or  wife,  or  the 
survivor,  with  the  consent  of  the  surviving  co-trustee  or  co-trusteesy  to 
appoint  any  new  trustee  or  trustees,  and  upon  such  appointment  the 
surviving  co-trustee  should  convey  the  estate,  so  that  the  surviving 
trustee  and  trustees,  and  the  new  trustee  or  trustees,  might  be  jointly 
concerned  in  the  trusts,  in  the  same  manner  as  such  surviving  trustee 
and  the  person  so  dying  would  have  been  in  case  he  were  living. 
The  purchaser  objected  to  the  title  of  the  trustees  under  the  power 
of  sale,  because  they  were  not  appointed  until  the  death  of  both  the 
trustees  under  the  original  settlement,  which  was  not  authorized  by 
the  power,  but  the  objection  was  waived  without  argument.  Now 
the  power  in  terms  clearly  did  not  extend  to  the  event  which  hap- 
pened :  it  contemplated  only  an  appointment  on  the  death  of  one 
trustee,  and  not  an  appointment  after  the  death  of  both ;  but  the 
ground  on  which  the  plaintiff's  counsel  waived  the  objection  must  be, 
that  the  intention  of  the  power  was,  that  new  trustees  should  be  ap- 
pointed whenever  circumstances  might  require  it.     Clear  as  this 

(b)  Warburton  v.  Sandys,  14  Sim.  622.        legal  estate  passed*    In  re  Roche,  2  Dra. 

(c)  7  Ves.  547 ;  see  White    v.  Parker,      &,  War.  2S7. 
1  Bing.  N.  C.  573;  1  Scott,  542,  where  the 


efTcct  Of  course  these  observations  do  not  apply  to  a  case  where  the  fee-simple  is  vested 
in  the  trustees.  In  that  case,  clearly,  one  conyeyance  only  is  necessary.  The  old  trustees 
may  convey  by  lease  and  release  to  the  new  trustee,  to  the  use  of  himself  and  the  old 
trostees  in  fee,  upon  the  trusts.  Admitting  that  the  usual  power  of  appointment  requires 
the  seisin  (if  there  be  any)  in  the  old  trustees,  to  be  vested  in  the  new  trustees,  it  will  not 
be  denied  by  the  most  strennoos  supporters  of  this  doctrine,  that  this  ceremony  is  not 
necessary  where  the  power  expressly  negatives  that  construction  :  the  powers  in  the  settle- 
ment, it  is  quite  dear,  may  be  executed  by  a  person  not  having  any  seisin  Tested  in  him 
to  serve  the  uses ;  therefore,  to  prevent  the  necessity  of  this  artificial,  circuitous  mode  of 
appointing  new  trustees,  it  might  be  advisable  to  expressly  declare  in  the  deed  creating 
the  power,  that  upon  the  appointment  of  any  new  trustee  the  estate  of  the  trustees  to  pre- 
serve contingent  remainders  shall  be  conveyed  to  the  continuing  and  new  trustees ;  and 
that  every  new  trustee  may  act  in  the  execution  of  the  powers,  without  being  invested  with 
the  seisin  (if  any;  in  the  old  trustees  to  serve  the  contingent  or  future  uses.  The  usual 
power  of  revocation  and  new  appointment  introduced  into  this  power  of  appointing  new 
trustees  is,  however,  to  be  preferred,  as  its  operation  is  now  generally  known :  a  circum- 
stance which  is  in  practice  of  infinitely  greater  importance  than  the  expense  of  an 
additional  deed. 

3  k3 
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point  appears  to  be,  it  is  to  be  regretted  that  the  opinion  of  the 
Court  was  not  taken  upon  it  It  has  more  than  once  happened,  that 
what  counsel  have  given  up  in  argument  the  Court  has  enforced. 

6.'  A  power  in  a  will,  in  case  either  of  two  trustees  should  decline 
to  act,  to  the  survivor  of  the  trustees,  to  appoint  new  trustees,  autho- 
rizes the  continuing  trustee  to  appoint  new  ones ;  but  if  both  refuse 
to  accept  the  trust,  they  cannot  exercise  the  power  {d) ;  nor  can  they 
by  one  act  appoint  two  new  trustees  in  the  place  of  both,  although 
the  power  be  for  the  surviving  or  continuing  trustees  or  trustee  to 
appoint  new  ones  (tf),  but  if  the  power  is  to  them  or  other  trustee  or 
trustees,  the  survivor  may  retire  and  appoint  an  entirely  new  set  of 
trustees  (/).  If  the  power  be  given  to  executors,  it  may  be  exercised 
by  those  who  act  (ff). 

7.  It  was  doubted  by  Shadwell,  V.  C,  whether  the  common  power 
of  appointing  new  trustees  in  a  will  applied  to  the  case  of  a  death  m 
the  testator's  lifetime  leaving  a  third  who  survived  him  (A),  but  thw 
seemed  to  rest  upon  a  strict  construction  of  the  words ;  neverthelesB 
the  learned  judge  adhered  to  his  opinion,  and  held  that  the  power 
did  not  apply  to  a  vacancy  created  by  a  death  in  the  testator's  life- 
time (t).  But  Parker,  V.  C,  decided  this  case  otherwise,  although 
he  said  he  did  not  know  whether  his  conclusion  militated  against  the 
decision  in  Winters.  Budge,  the  case  decided  by  V.  C.  Shadwell  (A)- 
The  23d  &  24th  Vict  c.  145,  which  authorizes  the  appointment  of 
new  trustees  in  deeds  and  wills  in  the  cases  provided  for  by  the 
act  (/)  expressly  declares  that  the  j)ower  thereby  given  may  be  ex- 
ercised in  cases  where  a  trustee  nominated  in  a  will  has  died  in  the 
lifetime  of  the  testator  (»i). 

8.  Where  three  different  classes  of  trustees  were  appointed  by  will 
for  three  different  purposes,  first,  R.  Sharp,  and  R.  L.  Rice,  as  to 
1,000/. ;  then  as  to  the  rest  of  the  personal  estate,  Mary  Sharj),  R 
Sharp,  and  Gr.  A.  Davis ;  and  then  as  to  the  real  estate,  B.  Sharp 
and  G.  A.  Davis ;  and  the  will  then  cont^ned  a  power,  that  in  case 
eidier  of  the  testator's  said  trustees,  R.  Sharp  and  R.  L.  Rice,  so  far 
as  applied  to  the  trusts  reposed  in  them  respectively,  or  the  ea>" 
Alary  Sharp,  R.  Sharp,  and  G.  A.  Davis,  so  far  as  applied  to  the 
trusts  reposed  in  them  re3pectively  as  aforesaid,  should  happen  to 

(d)  Sharp  v.    Sharp*   8  Barn.    &  Aid.      156. 

405.  Cafe  v.  Bent,  5  Hare,  S4, 3  Hare,  246;  (h)  Walsh  v.  GUdstone,  14  Sim.  S. 

In  re  Mary  Hadley,  5  De  Oex  ^  Sma.  67.  (t)  Wioter  v.  Radge,  15  Sim.  59G;  w« 

(e)  Stones  v.  Ro^vton,  17   Beav.  908;      Sugd.  Statutes,  411. 

consider  the  case.  (*)  In  re  Mary  Hadley,  6  De  Gcx  &  Smft- 

{/)  Lord  Camoys  v.    Best,    10   Beay.  67;  and  see  Noble  v.  Meymott,  U  Betv- 

414 ;  Nicholson  v.  Smith,  9  Jpr.,  N.  S.,  478,  Sugd.  Stat. 

913;  a  narrow  coastniction.  (I)  8.27.- 

{(/)  Lord  Granville  v.  M*Neile,  7  Hare,  (w)  S.  28. 
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die,  or  desire  to  be  discharged  from,  or  neglect  or  refuse,  or  become 
incapable  to  act  in  the  trusts  thereby  in  them  reposed,  before  such 
trusts  should  be  fully  performed  or  determined,  in  such  case  it  should 
be  lawful  for  new  trustees  to  be  appointed :  It  was  held  that  these 
words  plainly  denoted  that  the  two  first  trustees  were  to  be  distin- 
guished as  a  separate  class,  and  the  second  sentence,  which  applies  to 
the  other  three,  had  the  same  confined  meaning ;  the  whole  power, 
therefore,  was  given  to  the  persons  named  in  classes,  and  no  power 
at  all  was  given  to  the  third  class,  who  were  not  named  (n). 

9.  Where  a  daughter  was  entitled  to  a  sum,  secured  upon  her 
father's  estate,  and  by  her  marriage  articles  for  a  settlement  it  was 
agreed  that  there  should  be  in  the  settlement  a  power  enabling  the 
father,  his  executors  or  administrators,  to  invest  the  money  in  the 
usual  securities,  in  the  names  of  trustees  to  he  for  that  purpose  ap- 
pointed, and  for  the  trustees  from  time  to  time,  with  the  consent  of 
the  husband  and  wife,  or  the  survivor  of  them,  or  of  their  own 
authority,  to  change  the  securities,  and  the  income  was  to  be  paid 
to  the  husband  for  life,  and  then  to  the  wife  for  her  separate  use  for 
life,  and  then  the  principal  to  the  children  ;  it  was  held  that  the  wife, 
after  the  death  of  her  husband,  could  not  appoint  trustees.  It  was 
considered  that  the  trustees,  in  the  first  instance,  ought  to  have  been 
appointed  by  the  husband  and  wife  jointly,  and  the  clause  as  to  the 
consent  of  the  husband  and  wife,  or  the  survivor,  being  after  the 
payment^  was  treated  as  excluding  such  a  power  before  that  event  {o). 
It  may,  however,  be  thought  that  that  clause  afforded  a  solution 
of  the  difficulty  by  whom  the  trustees  were  to  be  appointed,  in  re- 
spect of  which  the  deed  was  silent ;  and  this  was  further  pointed  out 
by  the  trusts  themselves,  which  gave  the  interest  of  the  fund  to  the 
survivor  for  life.  It  was  considered  that  the  father's  concurrence  in 
the  appointment  was  not  necessary. 

10.  And  although  in  words  the  trustee  is  only  to  appoint  some 
other  person  to  succeed  him,  yet  he  may  appoint  more  than  one  (/?), 
so  on  the  other  hand  although  two  trustees,  for  example,  were  origi- 
nally appointed,  yet  he  may  appoint  only  one  in  their  stead  (y ).  W  here 
there  were  originally  three  trustees  with  the  common  power  of 
appointing  new  ones,  and  two  died  and  one  was  released,  a  new 
appointment  of  two  only  was  held  valid  (r),  but  if  the  Court  can 

(n)  Sharp  «.  Sharp,    2  Barn,    k,  Aid.  d06 ;    Hillman    v.    Weatwood,   24  L.  T. 
405;  and  see  Smith  v.  Leigh,  6  Moore»      154. 

214.  (7)  Miller  v.  Priddon,  1  De  Gez,  Mac  k, 

{o)  Bnuler  v.  Hudson,  0  Sim.  11.  Gor.  835. 

{p)  Sands  o.  Nugee,  S  Sim.  180 ;  see  (r)  In  re  Pool,  Bathurst's  estate,  2  Sma. 

Meinertzhagen  v.  Davis,  1  Coll.  885  [353  in  &  Giff.  169;  Bolkeley  v.  Earl  of  Eglinton, 

the  report],  which  overrules  the  donbt  ex*  1  Jar.,  N.  S-,  994;  Emmet  v.  Clarke,  7 

pressed  in  ex  parte  Davis,  2  Coll.  C.  C.  Jur.,  N.S.,  404. 
468;    see   Stones  v.    Rowton,    17   Beav. 
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collect  an  intention  that  the  original  number  should  be  kept  up,  it 
will  not  be  departed  from  without  a  necessity  (s).  So  the  Court 
will,  if  expedient,  appoint  a  greater  number  of  trustees  than  was 
appointed  by  the  will  or  settlement  {t),  but  such  trustees  cannot,  as 
we  have  seen,  execute  a  power  in  the  settlement  not  delegated  to 
them  (u),  unless  the  true  construction  of  the  instrument  be  that  the 
power  is  to  be  exercised  by  the  trustees  for  the  time  being  (x).  Etcd 
where  a  single  trustee  cannot  properly  be  appointed  under  the  power, 
and  yet  only  one  be  appointed  by  a  surviving  trustee,  if  the  power 
of  appointing  new  trustees  extends  to  the  executors  of  the  surviving 
trustee,  they  may,  after  his  death,  make  his  appointment  vaUd  by 
the  introduction  of  an  additional  trustee  (y). 

11.  If  the  power  is  to  appoint  a  new  trustee  in  case  any  of  the 
trustees  should  become  incapable  or  unfit  to  act  in  the  trusts,  the 
bankruptcy  of  a  trustee  would  be  an  unfitness  {z) ;  but  bankruptcy 
and  outlawry,  and  residing  out  of  the  jurisdiction,  do  not  amount  to 
incapacity  which  in  the  power  means  personal  incapacity  (a),  nor 
does  a  temporary  departure  from  the  kingdom  vacate  the  office  of 
trustee  (i).  Payment  by  a  trustee  of  the  fund  into  Court  under  the 
Trustee  Relief  Act  is  a  retiring  from  the  trust  under  a  power  to 
appoint  a  new  trustee,  in  case  the  original  trustee  should  refuse  or 
decline  to  act  in  the  trusts  (c). 

12.  We  have  already  seen  in  what  cases  the  assignee  or  real  or 
personal  representatives  of  a  trustee  of  a  power  will  have  the  dis- 
cretion which  was  reposed  in  the  trustee  himself  (rf),  and  likewise 
in  what  case  surviving  trustees  cannot  execute  a  power  without  the 
concurrence  of  the  heir  of  the  deceased  trustee  (c).  The  latter  cases 
bear  upon  the  doctrine  which  we  discussed  in  the  last  chapter,  inas- 
much as  they  point  out  the  necessity  of  appointing,  under  the  power 
in  the  settlement,  a  new  trustee  in  the  room  of  the  deceased  trustee, 
before  any  attempt  is  made  to  exercise  the  power  of  sale  and  ex- 
change. The  power  would  be  badly  executed  if  the  surviving 
trustees  acted  alone ;  and  after  what  fell  from  Lord  Eldon,  in  Hall 
r.  Dewes,  a  good  title  might  not  be  made,  if  even  the  heir  of  the 
deceased  trustee  concurred  with  the  surviving  trustees. 


(s)  Hulme  v.  Hnlme,  2  Hyl.  &  Kee. 
682;  power  Dot  stated;  Lord  Lonsdale  v. 
Beckett,  4  De  Gex  &  Sma.  73 ;  sea  Emmet 
V.  Clarke,  ubi  sup. 

(0  In  re  Welch,  3  Myl.  &  Cra.  292; 
Plenty  v.  West,  16  Beay.  356 ;  see  Birch 
V,  Cropper,  2  De  Oex  &  Sma.  255;  see 
Devey  r.  Peace,  Taml.  77. 

(«)  Newman  v,  Warner,  1  8im.,  N.  S., 
457 ;  Bartley  v.  Bartley,  3  Dru.  384. 

(jr)  Byam  v.  Byam,  10  Beav.  58. 

{y)  Miller  v.  Priddon,  I  De  Gex,  Mac.  & 


Gor.  335. 

(2)  In  re  Roche,  2  Drn.  k,  War.  287. 

(a)  In  re  Watts,  9  Hare,  106,  bot  flee 
Mennard  r.  Welford,  1  Sma.  &  Gif-  *^» 
where  a  settled  residence  la  New  York 
was  deemed  an  Incapacity. 

(6)  In  re  Horayian  Society,  4  Jnr.,  N.P^ 
703. 

(c)  In  re  WiUiams'  settlemeot,  4  K»y  * 
Jon.  87. 

(rf)  Supra,  p.  129. 

{e)  Supra,  p.  125. 
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13.  The  discretion  of  a  trustee  of  a  power,  as  we  have  seen,  is  not 
restrained  by  equity,  where  he  is  acting  bond  fide.  But  although  a 
trustee  have  the  fullest  power  to  nominate  a  new  trustee,  who  is  to 
be  highly  remunerated,  yet  upon  a  bill  filed  equity  will  control  the 
act.  His  power  to  appoint  a  trustee  does  not.  Lord  Eldon  said,  at 
all  affect  the  control  of  the  Court  over  his  discretion,  though  it 
imposes  upon  the  Court  a  duty  more  especially  to  take  care  that  its 
own  discretion  is  wisely  exercised  ;  for  when  such  a  remuneration  is 
given  to  the  new  trustee,  no  one  motive  ought  to  operate  upon  the 
old  trustee  in  the  appointment  but  to  do  the  very  best  thing,  not  for 
himself,  or  the  person  whom  he  is  to  appoint,  but  for  those  whose 
interests  they  are  to  take  care  of.  There  is  no  doubt,  therefore,  of 
the  control  of  the  Court  over  his  discretion.  It  does  not  prevent  the 
exercise  of  his  discretion^  hut  takes  care  that  it  shall  he  duly  exercised. 
In  the  ordinary  cases  trustees,  parties  to  the  suit,  will  not  be  allowed 
to  change  the  trustees  without  the  authority  of  the  Court  (y).  It 
is  obvious  that  in  many  cases,  it  would  be  proper  to  commimicate 
with  the  cestuis  que  trust  before  trustees  nominate  new  ones.  New 
trustees  ought  not  to  be  selected  for  the  mere  purpose  of  continuing 
the  management  of  the  property  under  a  particular  solicitor  (^),  nor 
where  a  trustee  has  a  want  of  confidence  in  his  co-trustee,  can  he 
safely  retir^  upon  his  co-trustee  under  a  power  appointing  in  his 
place  a  new  trustee,  not  approved  of  by  the  cestuis  que  trust  (A),  nor 
where  the  cestuis  que  trust  do  approve  if  their  object  is  to  procure 
the  new  trustee  to  concur  in  some  act,  which  the  retiring  trustee 
thought  open  to  objection. 

14.  And  although  trustees  with  such  a  power  may  appoint  whom 
they  think  proper,  yet  if  they  will  not  do  so  without  going  into  a 
court  of  equity,  the  Court  will  not  appoint  a  person  upon  their 
nomination  witiiout  a  previous  inquiry  (t).  If  the  right  of  nomina- 
tion is  intended  to  be  preserved  to  them,  when  before  the  Chief 
Clerk,  the  decree  should  provide  for  the  appointment  of  fit  persons  of 
their  nomination. 

15.  If  after  a  bill  filed  to  have  new  trustees  appointed,  the  old 
trustees  appoint  new  ones  of  their  own  authority,  the  act  is  not 
altogether  void,  but  it  puts  the  burden  upon  them  of  proving,  and 
that  by  the  strictest  evidence,  that  what  they  have  done  was  per- 
fectly right  and  proper,  and  also  imposes  upon  them  the  necessity  of 
paying  the  costs  of  such  proof.  K  the  appointment  is  not  in  the 
view  of  the  Court  perfectly  right  and  proper,  it  will  be  set  aside, 

(/)  Webb  V.  Lord  Shaftesbury,  7  Ves.  O'Reflly  v.  Aldemon,  S  Hare,  101. 

460.    See  Millard  o.  Eyre,  2  Ves.  jun.  04;  (ft)  Forshaw    v.    Higginson,    SO    Beav. 

Cafe  V.   Bent,  3  Hare,  24d;  Oraham  v.  485. 

Graham,  16  Beav.  5d0.  (i)  v.  Robarts,  1  Jac.  &,  Walk. 

(g)  Marshall  v.  Staddun,  7  Hare,  428  >  251;  Kennedy  v.  Turnley,  Dru.  410. 
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and  the  trustees  may  be  fixed  with  the  costs  occasioned  by  their 
act  (A). 

16.  Where  the  settlement  contains  no  power  to  appoint  new 
trustees,  equity  will  by  force  of  its  jurisdiction  appoint  trustees  in 
proper  cases ;  but  the  Coxirt  has  no  power  to  delegate  its  power,  and 
therefore  such  trustees  cannot  be  authorised  by  the  deed  to  appoint 
others  in  their  stead.  Upon  every  occasion  equity  alone  can  fill  up 
the  apointment  (/).  And  even  where  a  will  does  contain  a  power  to 
appoint  new  trustees,  but  it  becomes  inoperative  by  lapse,  the  Court 
in  appointing  new  trustees  will  not  now  authorise  them  to  renew  the 
trustees  aa  if  the  power  in  the  will  continued  (m). 

17.  The  1  W.  4,  c.  60,  provided  that  where  Aere  was  such  a  die- 
ability  in  a  trustee  as  enabled  an  application  to  a  court  of  equity  to 
compel  a  conveyance  or  transfer,  although  there  was  no  power  in  the 
instrument  creating  the  trust  to  appoint  new  trustees,  yet  the  Court, 
where  the  recent  creation  or  declaration  of  the  trust,  or  other  cbp* 
cumstances,  might  render  it  safe  and  expedient,  should  have  power 
in  a  sunmiary  way  to  cause  a  transfer  or  conveyance  to  be  made  to 
new  trustees  (n).     This  provision  rendered  a  suit  unnecessary^  even 
where  there  was  no  power  in  the  instrument  to  appoint  new  trustees* 
But  it  was  a  discretion  exercised  with  great  caution  (o).     Now,  the 
legislative  power  depends  mainly  upon  the  13  &  14  Yict,  c  60, 
which  repealed  the  former  acts.     By  the  later  act  it  is  provided, 
that  whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or  new 
trustees,  and  it  shall  be  found  inexpedient,  difficult,  or  impraclicahle 
so  to  do  without  the  assistance  of  the  Court  of  Chancery,  it  shall  be 
lawful  for  that  Court  (in  the  smnmary  manner  provided  by  the  act), 
to  make  an  order  appointing  a  new  trustee  or  new  trustees,  either  in 
substitution  for,  or  in  addition  to,  any  existing  trustee  or  trustees  (p), 
and  such  new  trustee  or  trustees  are  to  have  all  the  same  rights  or 
powers  as  he  or  they  would  have  had  if  appointed  by  decree  m 
a  suit  duly  instituted  ( j^),  and  the  Court  is  authorized  either  by  the 
same,  or  by  any  subsequent  order,  to  direct  that  any  lands  subject  to 
the  trust  diall  vest  in  the  person  or  persons  who,  upon  the  appoint- 
ment, shall  be  the  trustee  or  trustees  for  such  estate  as  the  Court 
shall  direct,  and  such  order  shall  have  the  same  effect  as  if  the  person 

(A)  Attorney-general  v.  Clack,  1  Beav.  Oglander  v,  OgUinder,  2  De  Oex  ft  Smi* 

467.  8S1,  overruUng  White  v.  White,  5  Beit. 

({)  Bayley  v.  Mansell,  4  Madd.  236;  221. 

Southwell «.  Ward,  Tamlyn,  314 ;  Joyce  9.  (n)  1  W.  4,  c.  60,  a.  22. 

Joyce,  2  MoU.  276,  where  the  power  was  (o)  In  re  NlchoUs,  Lloy.  &  Goo.t  Sogd. 

by  inadvertence  introduced;  Brown  v.  Brown,  17 ;  In  re  Fitzgerald,  lb.  20. 

3  You.  &  Con.  385.  See  Sampayo  v.  Gould,  (p)  13  &  14  Vict  c.  60,  s.  S2,  vide  ti^* 

12  Sim.  426;  Bowles  v.  Weeks,  14  Sim.  As  to  the  particular  proyisiona  for  Inoatie^ 

691 ;  Ockleston  v.  Heap,  1  Be  6ex  k  Sma.  infants,  &c.,  see  Headl.  on  the  acts,  and 

640.  Sugd.  Statutes. 

(m)  Holder  v.  Durbin,   11   Beav.  594;  (9)  Sect.  33. 
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or  persons  who  before  such  order  were  the  trustee  or  trustees  (if  any) 
had  duly  executed  all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate  (r).  But  any  such  appointment^  conveyance^ 
or  assignment  is  to  operate  no  further  or  otherwise  as  a  discharge  to 
any  former  or  continuing  trustee  than  an  appointnlent  of  new 
trustees,  under  any  power  for  that  purpose  contained  in  any 
instrument,  would  have  done  (5).  The  act  contains  full,  and  some 
unnecessary  directions  as  to  the  persons  who  may  apply,  and  the 
orders  which  may  be  made  (t). 

18.  And  by  a  later  act  (u),  after  a  decree  or  order  for  sale,  the 
Court  may  make  an  order  for  vesting  the  estate  of  any  person  bound 
by  such  decree  or  order,  which  is  to  be  as  effectual  as  a  convey- 
ance (or).  And  new  provisions  are  introduced  where  a  trustee  refuses 
to  convey  (y).  The  Court  is  also  empowered  to  appoint  new  trustees 
in  the  place  of  persons  convicted  of  felony  (z),  and  the  power  under 
the  former  act  to  appoint  trustees  is  extended  to  cases  where  there 
is  not  any  existing  trustee  (a)(1). 

19.  If  a  trustee,  without  a  sufficient  cause,  retire  from  a  trust 
which  he  has  accepted,  the  Court  will  not  allow  him  any  costs  (b) ; 
indeed,  the  general  opinion  was  that  he  would  be  compelled  to  pay 
the  costs  of  the  proceedings. 

20.  In  cases  of  charity,  a  power  of  appointing  new  trustees 
receives  a  liberal  interpretation  (c) ;  and  if  there  be  no  such  power, 
equity  of  course  will  appoint  new  ones,  and  upon  a  proper  scheme 
can  authorize  regular  appointments  to  be  made  by  proper  parties, 
as  occasion  may  require. 

21.  In  consequence  of  the  great  expense  to  charities,  where  all 
the  trustees  of  property  were  dead,  in  making  out  the  title  of  the 
heir  to  the  surviving  trustee,  the  1  W.  4,  c.  60,  s.  23,  provided  that 

(r)  Sect  34,  see  8.  2;  and  ai  to  stock,  (b)  Howard    v.    Rhodes,    1   Kee.  6S1 ; 

&c.,  8.  35.  Greenwood    v.    Wakeford,    1   Beav.  576  -, 

(«)  Sect  36.  White  v.  White,  5  Beav.  281. 

(0  Section  37—43,  and  see  s.  44,  as  to  (c)  Attorney-general  v.  Pearson,  8  Mer. 

the  allegatioos    in  the   order   being   evl-  412, 413.    See  Attorney-general  v.  Floyer, 

dence.  2  Vem.  743;  Doe  o.  Roe,  1  Anstr.  86; 

(«)  15  &  16  Vict  c.  55.  Foley  v.  Wontoer,  2  Jac  &  WaUL   248 ; 

(x)  Sect  1.  Attorney-general  o.  Shore,  Ch.  1834,  1835, 

(y)  Sect  2.  1836;    Attorney-general  v.  Soott,  1  Ves. 

(z)  8ect  8.  413 ;  Attomey-general  1^  Bishop  of  Lich- 

(a)  Sect  0.  field,  5  Ves.  825. 

(I)  The  13  &  14  Vict  c  89,  for  regulating  the  proceedings  of  the  Court  of  Chancery 
in  Ireland,  provides  that  parties  may  proceed  by  petition,  instead  of  bill,  and  enacts  that 
any  such  petition  with  respect  to  the  appoiotment  of  new  tnuitees,  under  any  deed,  will, 
or  other  instrument,  may,  by  order,  in  a  summary  way  and  without  notice,  unless  the 
Court  see  fit  to  direct  any  notice  to  be  giren,  be  referred  to  the  Master,  either  with  or 
without  aoy  special  directions,  and  the  act  contains  special  directions  how  the  Master  is 
to  proceed  upon  the  reference;  bccts.  15, 16, 17, 18, 1U>  20. 
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where  all  the  trustees  of  any  estate  for  any  charity,  or  charitable 
or  public  purpose,  should  be  dead,  the  Court  might  in  a  summary 
way  require,  by  advertisement,  that  the  representative  of  the  last 
surviving  trustee  do,  within  twenty-eight  days,  appear  or  give 
notice  of  his  title  to  the  trustee,  and  prove  his  pedigree^  or  other  title 
as  trustee ;  and  in  default,  the  Court  is  authorized  to  appoint  new 
trustees,  and  to  cause  a  conveyance  to  be  made  to  them  of  the  trust 
property  without  the  necessity  of  any  decree.  But  this  provision, 
with  all  the  other  provisions  in  the  1  W.  4,  c.  60,  is  repealed  by  the 
13  &  14  Vict,  c.  60,  which,  in  addition  to  the  enactments  already 
stated,  enacts  (rf),  that  it  shall  be  lawful  for  the  Lord  Chancellor 
intrusted  with  the  care  of  lunatics,  or  the  Court  of  Chancery,  to 
exercise  the  powers  thereby  conferred,  for  the  purpose  of  vesting 
any  lands,  stock,  &c.  in  the  trustee  or  trustees  of  any  charity  or 
society  over  which  charity  or  society  the  Court  of  Chancery  would 
have  jurisdiction  upon  suit  duly  instituted,  whether  such  trustee  or 
trustees  shall  have  been  duly  appointed  by  any  power  contained  in 
any  deed  or  instrument,  or  by  the  decree  of  the  Court  of  Chancery, 
or  by  order  made  upon  petition  in  the  said  Court  under  any  statute 
authorizing  the  said  Court  to  make  an  order  to  that  effect  in  a 
summary  way  upon  petition. 

22.  Where  the  Court  appoints  a  new  trustee  it  is  through  the 
medium  of  a  reference  to  chambers ;  and  to  set  aside  an  appointment 
of  trustees  in  chambers,  the  party  complaining  of  it  must  show  some 
objection  to  the  persons  who  have  been  selected  («)• 

(d)  Sect  45.    Another  act  in  regard  to  in  13  &  14  Vict  c  60,  s.  87—43.    And  for 

lunacy  regalations  has  passed  the  Lords.  the  better  administration  of  charity  trnstSi 

(«)  In  the  matter  of  the  Norwich  Chari-  16  &  17  Vict  c  137,  and  18  &  19  Yict 

ties,  2  Myl.  &  Cra.  275 ;  see  Middleton  o.  c  124. 
Reay,  7  Hare,  106 ;  see  now  the  proTisions 
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Page  49. 

Case  in  the  Reign  of  Henrt  YII. 

THIS  case  first  came  on  in  the  14th  Henry  YII.  and  is  the  last  case  reported  in 
that  year^  In  the  King's  Bench  the  case  was  such  :  A  man  had  certain  feofibes  in 
his  land  to  his  use  and  made  his  will^  and  wills  that  hb  lands  should  be  sold  after 
the  death  of  one  A^  whom  he  willed  to  have  the  profit  during  his  life  ;  which 
feoffees  have  enfeoffed  others  to  the  use  to  perform  the  will  of  the  testator ;  and  if 
the  second  feoffees  shall  sell  the  land  or  not,  that  was  the  matter,  Kings,  semble, 
that  the  second  feoffees  may  well  sell  the  land. 

This  case  came  on  again  in  Trinity  term  in  the  15th  of  Henry  YII.,  and  is 
in  the  year-book,  fo.  11  b.  A  man  enfeoffs  A  and  B  upon  trnst,  and  afterwards 
he  makes  his  will  and  recites  that  A  and  B  were  seised  to  his  use,  and  that  his 
will  is,  that  the  said  A  and  B  should  make  an  estate  to  his  wife  for  the  term 
of  her  life,  and  the  remainder  to  his  son  and  heir,  and  to  the  heirs  of  his  body 
begotten.  And  if  the  son  should  die  without  heirs  of  his  body,  then  his  will  was, 
that  the  aforesaid  feoffees  should  alien  the  said  land,  and  that  the  money  arising 
thereby  should  be  distributed  for  his  soul.  Then  the  feoffor  died,  and  the  feoffees 
make  a  feoffment  over  to  the  same  use,  and  declare  their  will  that  the  second  feoffees 
shall  act  according  to  the  first  will,  &c.  And  the  wife  dies,  and  the  son  of  the  first 
feoffor  dies  without  heir,  and  the  second  feoffees  alien  the  land  to  a  stranger  in  fee,  and 
if  this  alienation  was  good  or  not,  that  is  the  matter.  Per  Bede^  Justice.  It  seems  to 
me  that  the  second  feoffees  cannot  make  an  alienation  according  to  the  will  of  the 
first  feoffor  ;  for  the  will  of  the  man  ought  to  be  taken  according  to  the  intent  of 
him  who  made  the  will,  and  according  to  the  law  of  the  land  ;  for  if  a  man  makes 
his  will,  that  the  land  of  which  he  was  seised  shall  be  sold  and  aliened  to  /•  S. 
after  his  death,  &c.  and  then  dies  seised,  there  his  will  shall  not  be  performed, 
because  his  will  is  contrary  to  the  law  of  the  land,  to  make  a  will  of  land  of  which 
he  was  seised,  and  died  seised :  quod/uit  coneessum  per  TremaUe.  And  so  if  a  man 
has  feoffees  upon  confidence  in  his  land,  and  makes  his  will,  that  one  /.  S.  shall 
alien  his  land,  and  there  is  no  such  person  in  remm  naturOy  there  his  will  is  void, 
because  no  other  man  can  sell  that ;  and^  for  that  reason,  the  feoffees  shall  be  seised 
to  the  use  of  the  heir,  &c.  because  it  appears  by  the  will  that  no  other  man  shall 
interfere  with  the  alienation.  And  so  also  if  a  man  has  feoffees  in  his  land,  and 
makes  his  will  that  /.  N,  shall  alien  the  land  ;  there,  if/.  N,  dies  without  heir, 
his  executors  shall  not  alien,  because  that  is  not  warranted  by  the  will ;  but 
the  feoffees  shall  remain  seised  to  the  use  of  the  heir  of  the  first  feoffor.  And  so 
it  is  where  he  names  the  feoffees  from  the  first  in  the  will,  and  then  he  says,  the 
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aforesaid,  &c.  feoffees  shall  alien  the  land  for  his  sonl :  the  anthority  is  solely  giren 
to  them,  and  their  execntois  cannot  alien  this.    But  if  these  feoffees  make  a  feoff* 
ment  oyer  to  the  same  use,  yet  the  first  feoffees  may  alien  the  land  aooordiog  to 
the  will  of  the  first  feoffor :  qvodfuit  ameesium  per  Fmeuw  ei  TVemaUe,    And  also 
the  second  feoffees  may  alien  the  land  hy  the  commandment  of  the  first  feoffees 
and  that  is  good,  for  it  is  the  sale  and  the  alienation  of  the  first  feoffees  in  Uw. 
And  no  one  will  deny  that  the  second  feoffiees  cannot  alien  the  land  daring  the  life 
of  the  first  feofiees,  if  it  be  not  by  their  commandment ;  so  that  it  be,  in  fiict,  their 
alienation ;  and  by  consequence  no  more  can  they  sell  after  the  decease  of  the  fint 
feoffees.     TremaUe  to  the  same  purpose.    And  there  is  a  diversity  where  the  will 
is  that  the  alienation  shall  be  made  to  a  person  certain  ;  and  where  it  is  that  the 
alienation  shall  be  made  generally ;  for  if  the  will  was,  that  the  aforesaid  feoffees 
alien  to  .one  /.  iS».,  there,  if  they  make  a  feoffment  oyer  to  the  same  use,  yet  the 
second  feoffees  shall  make  this  alienation,  for  there  is  in  a  manner  an  use  to  /.  iSw : 
qwfd  fuii  eoneeisum  per  Rede  et  Fmeux.    But  when  the  will  is,  that  the  aforavd 
feoffees  shall  alien,  there  the  authority  is  solely  giren  to  them  ;  for  if  his  will  wts 
that  his  executors  shall  alien  his  lands,  although  they  refuse  to  alien,  yet  the 
feoffees  cannot  alien.    So  if  his  will  was  that  the  feoffees  shall  alien,  and  they  will 
not,  but  die,  yet  the  executors  cannot  alien.    And  so  it  is  here.    Fmeux,  chief 
Justice,  to  the  same  purpose.    And  so  if  a  man  makes  not  a  will,  the  common  law 
makes  a  will  for  e?ery  man,  as  to  his  lands  and  his  goods,  and  that  is,  so  that  the 
heir  shall  have  the  land,  and  the  ordinary  the  goods.    But  if  a  man  is  desiroos 
that  his  land  should  be  aliened  in  another  manner  to  that  which  the  common  law 
ordains,  then  the  common  law  suffers  him  to  make  his  will  of  them.    And  every 
will  which  a  man  makes  ought  to  be  construed  and  taken  according  to  the  purport 
of  the  words ;  or  as  it  may  be  implied  and  understood  by  the  words  what  his  intent 
was.    Therefore  here,  when  he  recites  the  names  of  the  feoffees,  and  then  says  that 
the  aforesaid  feoffees  shall  alien,  &c.,  there  it  is  as  much  as  to  say  in  effect  that  no 
other  shall  alien  except  them.    And  if  the  will  was,  that  the  aforesaid  feoffiees 
should  alien  within  the  two  years  next  ensuing,  if  they  do  not  do  so  they  cannot 
do  it  afterwards,  but  the  heir  of  the  feoffor  shall  liave  the  land  for  ever.    And  if  a 
man  makes  his  will  that  /.  S.  shall  have  his  land  tn  perpetwm  for  hie  life,  thereby 
that  he  shall  only  have  it  during  his  life;  for  these  words  ** during  his  life,'* 
abridge  the  interest  given  before.    And  so  here,  when  he  says  the  aforesaid  feoffees 
shall  alien,  there  no  other  can  have  that  power  but  only  them.    And  there  is  a 
diversity  where  the  power  given  to  the  feoffees  is  annexed  to  the  land  and  wfaeie 
not ;  for  if  the  will  be,  that  the  aforesaid  feoffees  shall  make  an  estate  over  to  a 
certain  person  for  certain  years,  there,  if  they  make  feoffment  over  to  the  same 
use,  the  first  feoffoie  cannot  do  that,  for  that  power  is  a  thing  annexed  to  the  land, 
which  no  one  can  do  but  he  who  has  the  land.    But  here  the  will  was,  that  the 
aforesaid  feoffees  shall  alien  the  land,  &c.  and  that  may  well  be  done  after  the 
feoffment  made  by  themselves  to  the  use ;  and  therefore  their  power  is  not  deter- 
mined by  their  feoffment.    And  if  a  man  has  feoffees  upon  confidence  in  his  land, 
and  makes  his  will  that  his  feoffees  shall  alien  his  land  to  pay  his  debts,  there 
the  creditors  shall  compel  the  feoffees  to  alien,  &c. :  quodfidt  eaneeeium  per  Beie 
el  TremaiU.    And  so  if  the  will  was  that  a  stranger  shall  alien  this  land  to  one 
/.  S.y  there  /.  8.  shall  compel  this  stranger  by  tuApcma  to  alien  this  land  to  him ; 
and  the  feoffees  cannot  alien.    But  if  the  will  was,  that  tlie  feoffees  shall  alien  his 
lands  for  money  to  dbtribute,  &c.  (tn  pios  tcnw ),  there  no  man  can  compel  them 
to  make  an  alienation,  &c. ;  for  no  one  is  damaged,  although  the  land  be  not  aliened 
&e.  and  so  there  is  a  diversity  :  quodJuU  ccneeeeum.    And  if  a  man  has  feoffees  upon 
confidence,  and  makes  a  will  that  his  executors  shall  alien  his  lands,  there  if  the  exe- 
cutors renounce  administration  of  the  goods,  yet  they  may  alien  the  land,  for  the  will 
of  land  is  not  a  testamentary  matter,  nor  have  the  executors  to  interfere  in  this  willi 
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except  80  far  as  a  special  power  is  given  to  them.  And  if  a  man  has  feoffees  in  his  land, 
and  makes  his  will  that  his  executors  shall  sell  his  land,  and  then  he  does  not 
make  executors,  there  the  ordinary  shall  not  meddle  with  the  land  nor  the  ad- 
ministrator neither,  for  the  ordinary  has  only  to  meddle  with  testamentary  matterp, 
as  of  goods ;  and  consequently  no  more  can  the  administrator,  who  is  but  his 
deputy.  And,  therefore,  it  was  lately  adjudged  in  the  Exchequer  chamber  by  all 
the  Judges  of  England,  that  if  a  man  makes  a  will  of  his  lands,  that  his  executors 
shall  sell  the  land,  and  alien,  &c.,  if  the  executors  renounce  administration  and  to 
be  executors,  there  neither  the  administrators  nor  the  ordinary  can  sell  or  alien* 
&c. ;  quod  nota,  QuodfuU  cancessum  per  Rede  ei  Tremaile,  for  good  law.  And  if 
a  man  makes  his  will  that  his  executors  shall  alien  his  land,  without  naming  their 
proper  names,  if  (hey  refuse  the  administration,  and  to  be  executors,  yet  they  may 
alien  the  land :  quod  fuit  eonceesum  per  Fineux  et  Tremaile  for  clear  law.  lUde 
non  dedudt.  And  if  a  man  makes  his  will,  that  his  land  which  his  feoffees  havey 
shall  be  sold  and  aliened,  and  does  not  say  by  whom,  there  his  executors  shall 
alien  that,  and  not  the  feoffees,  per  Rede^  TVemaile,  et  Frowik.  Fineux  said 
nothing  to  this  this  day  ;  but  the  day  before  he  in  a  manner  affirmed  this.  Conieby 
said  that  the  feoffees  shall  alien  this,  for  they  have  the  confidence  placed  in  them, 
&c.  But  this  was  denied,  for  executors  have  much  greater  confidence  placed  in 
them  than  the  feoffees  have,  for  the  money  to  arise  by  the  sale  of  the  executors 
shall  be  assets  in  their  hands,  and  therefore  they  shall  sell.  FineuXy  Rede,  et 
Tremaile  said,  that  if  a  man  makes  his  will  that  his  feoffees  shall  alien  his  land, 
before  the  alienation  the  heir  may  take  the  profits,  and  they  are  seised  to  his 
use  ;  and  if  an  alienation  be  not  made  by  them,  the  heir  shall  have  the  land  for 
ever.  • 


Page  58 • 

Lanff  V.  Rankin. 

Dom.  Proc.  12  June  1822. 

Lord   Chief  Justice  Adbott. 

My  Lords, — In  this  case  of  Crawford  v.  Rankin,  the  question  your  Lordships 
were  pleased  to  propose  for  the  consideration  of  the  Judges  was.  Whether  accord- 
log  to  the  effect  in  the  law  of  the  several  instruments  and  matters  stated  and  found 
in  the  special  rerdict,  the  indenture  of  the  11th  of  April  1781,  operated  to  demise, 
grant  or  limit  the  premises  therein  contained  to  David  Gamble  and  John  Rankin, 
their  heirs,  executors,  administrators  and  assigns,  for  the  lives  of  three  persons 
therein  named,  and  during  the  natural  life  of  the  survivor  of  them,  or  for  and  dur* 
ing  the  full  space  and  term  of  thirty-one  years^  which  lives  or  terms  of  years  shall 
longest  continue  \ 

The  Judges  are  of  opinion  that  the  indenture  did  operate  to  limit  the  premises 
therein  mentioned  to  Gamble  and  Rankin,  their  heirs,  executors  and  administra- 
tors, for  the  natural  lives  of  the  three  persons  therein  named,  and  the  survivor  of 
them ;  and  in  case  all  the  three  persons  should  happen  to  die  within  the  period  of 
tliirty-one  years,  then  for  the  remainder  of  a  term  of  thirty-one  years,  to  com- 
mence and  be  computed  from  the  date  of  the  indenture. 

As  to  one  part  of  the  question,  it  is  fit  I  should  refer  your  Lordships  to  tfie  terma 
of  the  power  under  which  the  lease  in  question  has  been  granted.  The  power,  so 
far  as  regards  the  present  question,  is  a  power  to  demise  for  any  term  or  terms  of 
years  not  exceeding  thirty-one  years,  or  for  one,  two,  or  three  lives,  or  for  any 
term  of  years  not  exceeding  thirty-one  years,  or  number  of  lives  not  exceeding  three 
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lives ;  (then  there  are  certain  qualifications  not  material  to  the  present  pnrpose). 
Pursuant  to  that  power  the  lease  professes  to  he  made  :  **  To  have  and  to  hold  the 
said  demised  premises,  with  all  and  every  the  rights,  memhers,  and  appartenances 
thereto  belonging,  or  in  anywise  appertaining,  unto  the  said  David  Oamble  and 
John  Rankin,  their  heirs,  executors,  adminbtrators,  and  asrigns^  from  the  Isi  day 
of  November  last  past,  for  and  during  the  natural  life  or  lives  of  John  DecryD,8oa 
of  John  Decryn  of  Enniskillen,  merchant,  aged  about  years,  and  the  natand 

life  of  William  Gamble,  aged  about  seven  years,  and  the  natural  life  of  Jonas 
Gamble,  aged  about  four  years,  the  two  last  mentioned  being  the  sons  of  Darid 
Gamble  (party  hereto),  or  for  and  during  the  natural  life  of  the  survivor  or  longed 
liver  of  them,  or  for  and  during  the  full  term  and  space  of  thirty-one  years." 

My  Lords,  the  form  of  this  lease,  as  regards  the  term  for  which  the  tenements  are 
to  be  holden,  is  unusual,  and  scarcely  known  in  England,  but  it  was  stated  by  one 
of  your  Lordsliips,  well  acquainted  with  the  form  of  leases  in  Ireland,  to  be  com- 
mon in  that  country  ;  we  think  the  language  of  the  power  must  be  understood  with 
reference  to  the  prevailing  practice,  and  we  think  the  language  of  the  lease  is  con- 
formable to  and  warranted  by  the  power ;  and  we  see  nothing  repugnant  in  itself, 
or  contrary  to  law  in  such  a  limitation.  Grants,  or  leases,  for  the  life  of  one  or 
more  persons,  and  of  the  survivor  of  them,  and  for  a  term  of  years  to  commence  at 
the  death  of  the  survivor,  are  not  unknown  in  England,  and  their  l^aiity  has  sot 
been  questioned ;  and  as  to  any  consequences  that  may  happen  to  occur  by  the 
death  of  the  lessee,  or  of  the  persons  for  whose  lives  the  leases  may  be  made,  with 
a  view  to  the  person  in  whom  the  interest  may  vest  by  operation  of  law,  there  does 
not  appear  to  be  any  greater  difficulty  in  one  class  than  in  the  other ;  upon  this 
point,  therefore,  J  conceive  it  to  be  unnecessary  to  trouble  your  Lordshlpi 
further. 

The  validity  of  the  lease  to  Gamble  and  Rankin,  considered  with  reference  to 
the  fact,  that  before  the  time  of  the  making  thereof  Robert  Crawford,  who  is 
therein  named  as  the  lessor,  had  executed  certain  deeds  affecting  the  legal  estate, 
which  he  took  in  the  premises  under  the  settlement  of  1761,  is,  as  we  understand, 
the  important  part  of  the  question  proposed  to  us  by  your  Lordships.  For  the  ex- 
planation of  this  part  of  the  question  it  is  necessary  to  refer  to  the  several  deeds 
and  facts  that  are  found  by  the  special  verdict 

It  is  found  that  by  virtue  of  deed  of  1761,  Robert  Crawford,  by  indentures  of 
lease  and  release,  bargained  and  sold  to  the  said  Barry  Maxwell  and  JohnChalontf, 
and  their  heirs,  they  then  being  in  actual  possession  thereof,  the  lands  afoieud 
mentioned  in  the  said  deckration,  to,  for,  and  upon  the  uses  declared  and  specified 
in  the  said  last>mentioned  indenture,  that  is  to  say,  to  the  use  of  the  said  JasoB 
Crawford  for  the  term  of  his  natural  life,  without  impeachment  of  waste  and  with 
full  power  to  commit  waste,  with  remainder  to  the  said  Andrew  Crawford  and 
Ralph  Crawford,  parties  to  the  said  indenture,  and  their  heirs,  during  the  life  » 
the  siud  Jason  Crawford,  upon  trust  to  preserve  contingent  uses  therein  limited 
from  being  barred  or  destroyed,  but  yet  so  as  to  permit  and  suffer  the  said  Jason 
Crawford  and  his  assigns  to  receive  and  take  the  rents,  issues  and  profits  of  the 
said  lands  to  his  own  use,  during  the  term  of  his  natural  life,  with  remwndcrss 
before  to  Robert  for  life,  and  to  trustees  during  his  life,  to  preserve  contingent  ifr 
mainders ;  then,  after  the  decease  of  Robert,  to  the  use  of  the  first  son  of  the  ssid 
Robert  Crawford  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  begotten 
or  to  be  begotten ;  and,  for  the  want  of  such  issue,  to  the  use  and  behoof  of  the 
first,  second,  third,  fourth,  fifth,  sixth,  and  seventh,  and  all  and  every  other  the 
sons  of  the  body  of  the  said  Robert  Crawford  to  be  begotten  severally  one  after 
another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  and  of  the  several  and  respective  heirs  male  of  the  several  and  respective 
bodies  of  such  son  and  sons  lawfully  to  be  begotten,  the  elder  of  such  son  and  sons. 
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and  the  heirs  male  of  his  and  their  body  and  bodies  lavrfully  issuing,  being  always 
to  be  preferred,  and  to  take  before  the  yonnger  of  such  son  and  sons,  and  the  heirs 
male  of  his  and  their  body  and  bodies  respectively  issuing  ;  and  for  the  want  of 
sach  isBue,  to  the  use  of  the  daughters  of  the  said  Robert  Crawford,  as  tenants  in 
common,  and  the  respectiTO  heirs  of  the  bodies  of  such  danghters  ;  and  in  default 
of  such  issue,  remainder  to  John  Crawford,  second  son  of  the  said  Jason,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste,  remainder  to 
the  said  Andrew  Crawfoi'd  and  Ralph  Crawford  and  their  heirs,  during  the  life  of 
the  said  John  Crawford,  upon  trust  to  presenre  the  contingent  uses  therein  limited 
from  being  barred  ;"  and  then,  my  Lords,  there  are  these  terms,  **  Provided  always^ 
that  it  shall  and  may  be  lawful  to  and  for  the  said  Jason  Crawford,  and  Robert 
Crawford,  and  John  Crawford,  and  Ralph  Henry  Crawford  ie8pec|by]|y»jyhen  and 
y  they  shall  respectively  be  in  the  actual  Dosm|BiQn  of  the  said  lands,  tenements, 
and  hereditamentSjJtereinbefore  granted  b^virtu^F tliTTiinitations  aforesaid,  and 
not  before,  by  any  writing  or  writings  under  their  respective  hands  and  seals,  at* 
tested  by  two  or  more  credible  witnesses,  to  make  any  lease  or  leases  of  all  or  any 
part  of  the  said  lands,  tenements^  hereditaments,  and  premises,  to  any  person  or 
persons  whatsoever,  for  any  term  or  terms  of  years  not  exceeding  thirty-one  years, 
or  one,  two,  or  three  lives,  or  for  any  term  of  years  not  exceeding  thirty-one  years, 
or  number  of  lives  not  exceeding  three  lives.'*  Then  there  is  this  proviso,  **  So  as 
such  lease  or  any  leases  be  made  to  commence  in  possession  and  not  in  reversion, 
or  at  a  day  to  come,  and  be  not  made  without  impeachment  of  waste,  and  so  as  upon 
all  and  every  such  lease  or  leases  to  be  made  there  be  reserved  yearly,  payable  dur- 
ing tlie  continnance  thereof,  the  best  and  most  improved  yearly  rent  which  at  the 
time  of  the  making  thereof  can  or  may  be  gotten  for  the  same,  and  so  as  no  fine  or 
sum  of  money,  or  other  thing  in  lieu  of  a  fine  or  sum  of  money,  be  taken  for  making 
such  lease  or  leases." 

The  special  verdict  further  finds,  **  That  I^bert  Ctagtod^  being  seised  as  afore- 
said, by  certain  indentures  of  lease  and  release,  bearing  date  on  the  13th  of  March 
1772,  made  between  the  said  Robert  Crawford  of  the  one  part,  and  John  Dawson 
Coates,  George  Simpson,  and  William  Wilde,  of  the  other  part,  gave,  granted, 
bargained,  sold,  released,  and  confirmed  unto  Coates,  Simpson,  and  Wjl(l$,  all  the 
lands  in  question,  together  with  all  and  singular  the  rents,  members,  and  appur- 
tenances, and  so  on,  unto  said  Coates,  Simpson,  and  Wilde,  and  the  survivor  and 
survivors  of  them,  and  the  heirs  and  assigns  of  such  survivor,  for  and  during  the 
l\(e,ot  the  said  Robert  Crawford*  to  the  use  of  the  said  John  Dawson  Coates, 
Geoi^  Simpson,  and  Robert  Wilde,  and  the  survivors  and  survivor  of  them,  his 
and  their  heirs  and  assigns,  for  the  life  of  the  said  Robert  Crawford,  in  trusji  to 
and  for  the  several  uses  and  purposes  following,  that  is  to  say,  thereby  and  thereout 
in  the  first  place  to  reserve  and  pay  to  the  said  Coates,  Simpson,  and  Wilde,  and 
the  survivors  and  survivor  of  them,  their  heirs  and  assigns,  yearly  and  every  year 
during  the  life  of  the  said  Robert  Crawford,  the  sum  of  60  /.  sterling,  clear  above 
all  deductions  and  outgoings  whatsoever,  by  two  equal  half-yearly  payments  in 
each  and  every  year,  during  the  life  of  the  said  Robert  Crawford,  and  from  and 
after  payment  thereof,  and  subject  thereto,  then  to  pay  over  the  remainder  of  the 
rent  arising  out  of  the  said  hereby  granted  lands,  from  time  to  time,  under  the 
order  of  the  said  Robert  Crawford ; "  and  then  he  covenants  with  tliem  that  a 
yearly  rent  of  80  /.  clear  above  all  deductions  and  outgoings  whatsoever  shall  be 
paid  by  rent  reserved  out  of  the  hereby  granted  premises  on  every  firat  day  of 
May  and  first  day  of  November  in  each  and  every  year  during  the  life  of  the  said 
Robert  Crawford,  by  two  equal  portions,  unto  the  said  John  Dawson  Coates, 
George  Simpson,  and  William  Wilde,  and  the  survivors  and  survivor  of  them,  his 
and  their  heiis  and  assigns. 

There  is  also  another  covenant  in  this  deed  of  release,  which  it  is  necessary  for 

3  L 
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me  to  draw  your  Lordsbipe'  attention  to ;  **  and  the  aud  John  DawBon  Cottcs^ 
George  Simpson,  and  William  Wilde,  do  hereby  for  themselyes  seTerally,  and  for 
their  several  and  respective  heirs  and  assigns,  covenant  and  promise,  to  and  with 
the  said  ilobert  Crawford,  that  in  case  the  present  lease  of  the  said  hereinbefon 
granted  premises  shall  happen  to  expire  during  the  life  of  the  said  Robert  Craw- 
ford, that  then  it  shall  andjaay  be  Uwful  to  and  for  the  said  Robert^lFfo'' 
to  demise  and  let  the  same  to  8uch^ers6n~or^j^ygj^n^j[Q^ 
as  he  shall  thiiit  proper,  with  the  consent  of  the  said^  Johq  DjiTEiian  Coftf fIV  fiMT 
Simpson^'  and  William  Wilde^  or  the  survivors  or  survivor  of  them,  his  or  thai 
Keirs  or  assigns^  first  had  and  obtained  in  writing,  provided  a  yearly  rent  be  n- 
■enred  thereon,  not  less  than  the  present  yearly  rent  of  80^  sterling;"  and  it 
appears  that  notwithstanding  the  conveyance  IjyJ^bert  Crawford^  stiUJhi^ 
Robert  Crawford  was  to  have  the  power  of  granting  leases,  according  to  the  power 
reserved  to  him,  with  their  consent,  taking  care  to  rieserve"  not  less  rent  than  wtt 
•reserved  before. 

The  special  verdict  further  finds,  that  on  the  11th  of  April  1811,  Robert  Ciawjwd 
demised  to  David  Gamble  and  John  Rankin  certain  lands,  containing  in  the  whole 
aCont  210  acres,  to  have  and  to  hold  the  said  premises,  unto  the  said  David  Gambk 
and  John  Rankin,  their  heirs,  executors,  administrators,  and  assigns^  from  the  lit 
of  November  last  past,  for  and  during  the  livee  of  three  persons  there  named,  or 
for  and  during  the  full  term  and  space  of  thirty-one  years,  which  lives  or  term  of 
years  shall  longest  continue,  they  the  said  David  Gamble  and  John  Rankia,  their 
heirs,  executon^  administrators,  and  assigns,  yielding  and  paying  therefois  asd 
thereout,  yearly  and  every  year  during  the  said  term  hereby  demised  nnto  the 
said  Robert  Crawford,  his  executors,  administrators,  and  assigns,  the  yearly  vsi 
of  89  /•  Then  there  are  all  the  covenants  required  in  this  lease,  so  that  this  leaK 
is  conformable  to  the  power  reserved  in  the  indenture  of  1761.  It  is  further  fonnd, 
that  this  indenture  was  so  made  and  executed  by  the  consent  of  the  said  John 
Dawson  Goates,  George  Simpson,  and  William  Wilde. 

It  further  appears,  that  Robert  Crawford  died  in  1788,  and  that  the  preeeot 
ejectment  has  been  brought  by  the  person  next  in  remainder,  aocordiog  to  the 
limitations  of  the  settlement  of  1762. 

My  Lords,  we  are  of  opinion,  that  by  the  deeds  granting  the  annuity  in  1 772' 
Robert  Crawford  had  parted  with  the  life-estaia  to  which  he  had  become  eotitkl 
under  the  settlement ;  but  nevertheless  the  life- estate  originally  Tcotud  iff  1»W  B" 
not  destroyed  by  those  deeds,  as  It  might  perhaps  have  been  by  a  fine  or  feoffme"' 
purporting  to  convey  the  fee ;  an  ^tate  for  his  life  still  continued^  thomgbJ^^''* 
no  longer  vested  in  him  ;  and  by  the  deeds  of  1772  an  authority  was  reserved^ 
him,  as  between  him  and  the  persons  to  whom  he  conveyed  his  iite-estafe^nabGng 
liim  to  grant  leases  with  their  assent,  upon  certain  conditions' as  to  the  amount  of 
the  rent  to  be  reserved.  This  authority  is  reserved  in  the  form  of  a  covenant  ea 
their  part  to  permit  him  so  to  lease,  but  we  consider  that  form  sufficient  to  efiect 
the  object  of  the  parties,  so  far  as  they  were  concerned.  Simpson,  Coatcs,  asd 
Wilde,  the  grantees  of  the  life-estate,  assented  to  the  lease  of  1781,  and  that  lea* 
is  in  other  respects  conformable  to  the  authorities  reserved  by  the  covenant. 
Upon  these  facts  it  is  obvious  that  both  Robert  Crawford  the  lessor,  and  the 
present  defendants,  the  lessees,  were  estopped,  at  least  during  his  life,  from  qnet- 
tioning  the  validity  of  the  lease  at  law,  and  if  Coates,  Simpson,  and  Wilde,  had 
attempted  to  disturb  the  lessees,  a  court  of  equity  would  have  restrained  then 
from  doing  so.  It  is  true  that  Robert  Crawford  could  not,  after  having  conveyed 
hb  life-estate  to  Coates  and  others,  derogate  from  the  effect  of  that  conveyance  b/ 
an  execution  of  his  power ;  and  the  inability  to  derogate  from  a  prior  conveyance 
works  what  is  usually  called  a  suspension  of  a  power.  As^  if  land  be  granted  to 
A  and  his  heirs,  to  such  uses  as  B  shall  appoint,  and  in  the  meantime  to  ^  for  his 
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lifei  or  any  greater  estate,  here  B  has  a  power  to  limit  and  appoint  the  nses  of  the 
fee  ;  but  if  he  makes  a  lease  for  years  or  for  life,,  before  he  executes  that  power, 
common  justice  requires  tliat  he  should  not  derogate  from  his  own  grant  by  a 
subsequent  appointment  of  the  fee,  and  his  pawer,  therefore,  is  suspended  as  far 
as  regards  the  lease  and  the  interest  of  the  lessee,  and  his  appointee  must  take 
subject  to  the  lease.    But  the  parts  of  this  special  verdict  to  which  I  have    f 
directed  the  attention  of  your  Lordships  show  that  the  lease  to  the  defendants  was    ' 
not  in  derogation  of  the  estate  granted  to  Coates,  Simpson,  and  Wilde  by  the    [ 
deeds  of  1772,  but  rather  in  conformity  to  it. 

The  only  question  is,  whether  the  lease,  upon  the  death  of  Robert  Crawford, 
became  void  as  against  the  remainder-man,  and  we  are  of  opinion  that  it  did  not ; 
leases  for  years  made  in  virtue  of  a  power  are  not  derived  out  of  the  estate  of  the 
lessor.  It  is  not  essential  to  the  validity  of  a  leasing  power,  or  of  a  lease  granted 
in  virtue  of  such  a  power,  that  the  lessor  should  have  any  interest  whatever  in  the 
lands  demised  ;  such  powers  are  not  unfrequently  given  to  persons  to  whom  no 
estate  in  the  land  is  given.  They  are  often  and  more  often  given  to  persons  to  whom 
as  in  the  present  instance  a  life-estate  is  also  given.  On  such  occasions  they  are 
more  or  less  guarded  according  to  the  discretion  of  the  settler  with  provisoes  as  to 
rent  and  other  matters  for  the  benefit  of  the  remainder-man,  and  so  guarded,  they 
are  considered  beneficial  to  the  whole  inheritance,  and  to  all  who  may  successively 
become  entitled  to  portions  of  it,  as  providing  the  means  of  keeping  the  land  con* 
tinually  in  a  proper  state  of  cultivation.  A  leasing  power  given  to  a  tenant  for 
life  is  usually  spoken  of  in  our  books  as  a  power  appendant  to  the  estate  of  the 
tenant  for  life ;  and  it  is  said  that  the  estate  of  the  lessee  is  in  such  a  case  derived 
out  of  the  estate  of  the  tenant  for  life,  for  such  period  of  the  term  as  he  may 
happen  to  live.  It  would  probably  be  more  correct  to  say  that  it  operates  upon 
that  estate,  than  to  say  it  is  derived  out  of  it  even  during  that  period. 

It  is  not  "'^<?wftrY  V?  "^  *"  **'**  ^^T^'^"*  caae  that  a  leasing  power  miy.JtaiJtgr 
the  terms  in  which  it  is  given  be  inseparably  annexed  to  the  estate  of  the  tenantjbr 
life  so  as  tolbecome  void  and  inoperative.  If  he  ports  with  his  estate  and  transfers  it 
io  another.  This  probably  may  be  so  by  the  terms  in  which  the  power  is  given, 
because  he  who  gives  it  may  give  it  with  what  qualifications  he  pleases ;  but  as  I 
have  already  observed,  it  is  not  essential  to  the  validity  of  such  a  power  that  it 
should  be^f  ypuxtfinaaj^  or' annexed  to" any  estate  itr  the  land.  It  is  also  immatenal 
to  the  remainder- man  whether  or  not  it  be  so  annexed ;  his  security  depends  upon 
the  conditions  and  qualifications  under  which  the  power  is  to  be  executed,  and 
not  upon  the  estate  or  interest  of  the  person  by  whom  it  is  executed.  If 
these  are  not  duly  observed  the  lease  is  void  as  against  him  ;  and  if  they  are  duly 
observed,  it  matters  not  to  him  whether  the  estate  originally  given  to  his  prede- 
cessor continued  vested  in  that  predecessor  at  the  time  of  granting  the  lease,  or  had 
been  previously  transferred  to  another  person. 

Many  occasions  arise  in  which  it  becomes  important  to  the  convenience  of  a 
tenant  for  life  that  he  should  transfer  his  estate  to  another;  an  execution  of  the 
leasing  power  after  such  a  transfer  cannot,  for  the  reasons  already  given,  be  pre- 
judicial to  the  remainder-man ;  and  the  reasons  upon  which  such  powers  have 
been  introduced  show  that  it  may  be  more  beneficial  to  him  that  the  leasing  power 
should  be  retained,  and  continue  to  exist,  than  that  it  should  be  extinguished  and 
annihilated.    We  ought. nflL-iberefore,  to  hold  that  such  a  power  is  extinfftj^ed 
hx.ajtransfer  of  the  estate  unless  we  see  clearly,  in  the  Jaoguagaof  the  deed  whanby     ) 
the  power  is  created,  that  the  donor  of  th? .  powiix  intended  iiiseparably  to  annexe   * 
itib  the  life-estate  givenj^land  to  a  contiJWjaiwa.«£  UiaLfistate  in  the  identical  per- 
son to  whom  it  is  given^  and  this  brings  me  to  the  consideration  of  the  parlicular 
ierms  wherein  liis  power  is  created,  "  Provided  always,  that  it  shall  ond  may  be     * 
lawful  to  and  for  the  said  Jason  Crawford,  and  Jolm  Crawford,  and  Rolpli  and 
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Henry  Crawford  respectlrely,  when  and  aa  they  shall  rmpectivdy  te  in  the  actoA 
possession  of  said  lands.  tenemeatsL^nd  hcisdUiy^^nta  hereinbelbre  gruited  bj 
Yirtue  of  the  limitations  aforesaid,  and  not  before,  by  any  writing  or  writings  under 
their  respective  hands  and  seals^  attested  by  two  or  more  eredible  witneaes,  to 
make  any  lease  or  leases  of  all  or  any  part  of  the  said  lands,  tenements,  heredita* 
ments,  and  premises,  to  any  person  or  persons  whatsoeyer,  for  any  term  or  terns 
of  years,  not  exceeding  thirty-one  years,  or  for  one,  two,  or  three  IItcs,  orforcnj 
term  of  yeara  not  exceeding  thirty-one  years,  or  number  of  lives  not  exceediiy 
three  lives,  so  as  snch  lease  or  any  leases  be  made  to  commence  in  possesdon  and 
not  in  reversion,  or  at  a  day  to  come,  and  be  not  made  without  impeachment  of 
waste,  and  so  as  upon  all  and  every  such  lease  or  leases  so  made  there  be  ressnrad 
yearly,  payable  during  the  continuance  thereof,  the  best  and  most  improved  yeari/ 
rent  which  at  the  time  of  making  thereof  can  or  may  be  gotten  for  the  same,  aodio 
aa  no  fine,  or  sum  of  money,  or  other  thing  in  lieu  of  a  fine  or  sum  of  mcoey,  be 
taken  for  making  such  lease  or  leases,  any  thing  herein  contained  to  the  oontiaiy 
thereof  notwithatanding." 
.  My  Lords,  this  power  is  given  to  several  who  are  to  take  in  sneeesrfon ;  and  jf 

I       consider  thej»Mitds-liftPd_npt_Jttfore>*'  to  be  most  f1["Pf>rtftlft  IF*  *^^  ptwamifc^caee. 
For,  looking  at  the  whole  clause,  we  do  not  fiq4  ^^^^  thfl  IJOT"''  '"*'"'*«'^  *"  '"""^ 
^       the  power  to  the  est^tg,;  and  we  think  all  the  words  of  the  clause  are  best  eatisfied 
I       by  construing  it  to  mean  only  that  every  prmnn  tn  whom  an  attata  in  lif  ii  "  1^*"* 
may  make  leases  after,  tlioughhollSeforej^  the  estate  shidl^hafB .iUiee  veatedju  hj0|^ 
and  tluring  its  continuance,  whether  in  him,  or  anotlier  deriving  under  him.     ' 

We  hare  fbund  no  case  in  which  the  efiWt  of  a  power  wordeSlike  the  preeenl 
has  come  under  the  consideration  of  a  court ;  and  in  the  abeence  of  an  authority 
we  think  the  construction  that  I  have  mentioned  is  the  proper  construction  of  this 
particular  clause. 

One  other  observation  only  relnains  to  be  made,  and  that  b  this,  a  leasee  is  in 
law  and  reason  considered  as  a  purchaser,  even  if  he  takes  at  the  best  rent  that  the 
land  be  worth  at  the  time,  because  he  forms  hia  engagements  and  regulates  bis 
affairs  upon  the  faith  of  hia  lease,  and  often  expends  his  money  in  theimprovemcol 
of  the  land,  in  confidence  that  he  shall  reap  the  benefit  of  his  expenditure  by  the 
enjoyment  of  his  term.  And  the  estate  of  a  purchaser  is  not  to  be  taken  from  him 
unless  it  be  for  some  good  reason,  founded  in  justice,  or  in  the  plain  intention  and 
expreasions  of  the  original  settler  of  the  estate ;  we  think  no  auch  reason  is  to  be 
found  in  the  present  case. 

Lonn  Chancellor. — My  Lords,  as  it  will  be  necessary  to  communicate  the  snb- 
stance  of  this  opinion  to  some  noble  lords  who  were  present  on  the  argument,  I 
move  your  Lordships,  therefore,  that  this  House  do  proceed  to  give  judgment  in 
this  case  on  Monday  next. 
Ordered  accordingly. 

Wednesda^i  I9th  June  1822. 

Lord  Chancellor. — ^My  Lords,  in  the  case  of  Long  and  Crawford  your  Lord* 
ships  were  pleased  to  propound  the  following  question  for  the  consideration  of  the 
Judges :  ^  Whether  according  to  the  effect  in  the  law  of  the  aeveral  instruments 
and  matters  stated  and  found  in  the  special  verdict,  the  indenture  of  the  11th  of 
April  1781,  operated  to  demise,  grant,  or  limit  the  premises  therein  contained  to 
David  Gamble  and  John  Rankin,  their  heirs,  executors,  administrators,  and  assigns 
for  the  lives  of  three  persons  therein  named,  and  during  the  natural  life  of  the 
survivor  of  them,  or  for  and  during  the  full  space  and  term  of  thirty-one  yeaiB» 
which  lives  or  terms  of  years  shall  longest  continue?" 

Your  Lordships  have  had  the  unanimous  opinion  of  the  Judges  upon  that  ques- 
tion, and  it  does  not  appear  to  me  that  there  is  anything  further  I  could  suggest  to 
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yonr  Lordships.  The  result  of  that  is,  that  as  far  as  the  matter  depends  upon  the 
present  question,  this  jodgment  ought  to  be  affirmed. 

My  Lords,  attending  to  the  value  of  this  question^  and  considering  that  the  pro* 
pertj  affected  is  but  small,  and  as  this  court  has  decided  in  the  same  way  as  the 
court  in  Ireland,  it  does  not  appear  to  me  to  be  improper  that  the  jodgment 
should  be  affirmed,  with  160/.  costs. 

My  Lords,  I  do  not  enter  into  any  discussion  of  the  circumstances  of  the  case, 
but  I  am  a  little  anxious  to  say,  tliat  I  desire  it  may  not  be  understood  that  I 
have  given  any  opinion  whatever  with  respect  to  the  deciuon  ofEenn  v.  BuckUy. 


Pages  73,  91. 

Stet^  of  OH  Argwmmt  in  fawur  cf  ike  Deitrudhn  tf  the  P&ieert,  in 

Roper  V.  Hd^fax. 

Thk  first  point  is,  that  the  powers  were  destroyed  by  the  recovery. 

The  powers  of  sale  and  exchange  were,  with  reference  to  the  estates  created  by 
tlie  settlement,  Mflvikg  «f€f :  Thus,  take  the  settlement  to  be,  to  Mr.  Bouverie  for 
life ;  remainder  to  trustees  and  their  heirs,  during  hb  life*  to  preserve  contingent 
remainders ;  remainder  to  his  son  in  tail,  with  remainders  over,  and  with  the 
power  of  sale  and  exchange.  The  use  to  be  created  by  the  power  would  be  a 
ehifting  use ;  for  the  estate  created  by  the  execution  of  it,  viz.  the  fee  in  the  pur- 
chaser, would  take  place  in  derogation  of  the  estates  limited  by  the  settlement ; 
that  is,  they  would  cease,  and  the  use  of  the  fee-simple  would  shift,  and  become 
vested  in  the  purchaser.  The  power  itself  therefore  may,  with  sufficient  propriety, 
be  called  a  shifting  use. 

Now,  suppose  the  estate  to  be  limited  in  the  manner  above  mentioned,  but, 
instead  of  the^uw  of  sale  and  exchange,  a  clause  to  be  introduced,  providing, 
that  upon  payment  by  A  of  100/.  the  uses  shall  cease,  and  the  fee  vest  in  him, 
this  is  strictly  a  shifting  use. 

In  the  case  last  put,  it  is  clear,  beyond  a  doubt,  that  if  a  recovery  be  suffered  by 
Mr.  Bouverie  and  his  son,  before  A  pay  the  100/.,  the  shifting  use  would  be 
effectually  barred.  Indeed  it  so  clear  that  a  recovery  will  bar  such  shifting  uses, 
that  it  is  settled  that  estates  may  be  made  to  shift  at  any  time,  however  remote, 
where  there  is  a  regular  estate-tail  limited ;  because,  as  the  tenant  in  tail  can  by  a 
recovery  bar  the  estate-tail,  and  €Ueo  the  shifting  ute^  there  is  no  danger  of  perpetuity. 
NichoUe  v.  Sheffield,  2  Bro.  C.  C.  215. 

The  doctrine  goes  farther.  A  recovery  by  tenant  in  tail  will  even  bar  a  condition 
annexed  to  the  estate-tail.  A  gift  to  A  in  tail,  determinable  upon  his  non-payment 
of  1,000/.,  with  remainders  over ;  A  suffers  a  common  recovery  before  the  day  of 
payment  of  the  1,000/.,  and  does  not  pay  the  money,  yet,  because  he  was  tenant 
in  tail  when  he  suffiored  the  recovery,  by  that  he  bars  all.  See  1  Mod.  Ill,  where 
this  is  laid  down  by  Lord  Hale ;  and  see  Pullen  v.  Bead^,  2  Atk.  687. 

If  this  be  so,  where  the  event  upon  which  the  use  is  to  shift,  and  the  person 
who  b  to  take  it,  b  marked  out  by  the  settlement,  let  us  consider  how  the  case 
stands,  where,  as  in  the  present  case,  a  power  only  b  introduced  in  the  settle- 
ment. 

All  the  uses  are  created  out  of  the  original  sebin,  whether  they  are  designated 
by  the  deed,  or  a  power  of  designation  is  given  to  some  person  named  in  the  deed ; 
in  thb  respect  the  uses  are  similar.  And  it  seems  to  be  wholly  immaterial  whether 
the  shifting  use  is  limited  by  the  deed  creating  the  primary  use,  or  under  a  power 
in  the  deed.    Thus^  if  a  fee  be  limited  to  A,  with  a  proviso,  that  if  B  die  in  hb 
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lifetime,  (/shall  have  the  fee ;  il  takes  a  qualified  fee,  and  without  any  power  to 
defeat  the  shifting  use,  which,  on  the  happening  of  the  eyent,  will  at  once  arise 
and  take  effect  by  relation  ont  of  the  original  sebin.  If  9k power  be  given  to  C,  in 
the  same  event,  to  revoke  the  nse  to  A,  and  limit  it  to  B^  on  the  execntion  of  the 
power  the  use  to  B  would  take  effect  in  the  same  manner  as  if  it  had|been  inserted 
in^the  original  deed  in  the  place  of  the  power.  There  is  therefore  no  distincUoa 
between  the  cases. 

Now  put  our  case*  We  have  seen  that  if  the  shifting  use  were  limited  by  the 
settlement  itself,  the  recovery  would  bar  it ;  why  should  not  the  recovery  han 
the  same  effect,  where  a  power  is  given  to  raise  a  shifting  use,  which  would  take 
effect  in  derogation  of  the  estate-tail  7  The  power  is  for  this  purpose  the  same  as 
a  use  expressly  limited.  It  is  unimportant,  both  to  the  persons  taking  under  the 
shifting  use  and  the  tenant  in  tail,  whether  the  estate-tail  is  to  be  defeated  by  a 
clause  in  the  deed  providing  at  once  for  the  event,  or  by  a  clause  giving  another 
person  empower  to  name  the  event.  If  the  event  provided  for  happen,  or  the  jmmkt 
be  exercised  [as  the  case  may  be]  before  a  recovery,  the  estate-tail  will  be  defeated. 
If  a  recovery  be  first  suffered,  the  use  or  power,  whichever  it  is,  will  necesBarily 
be  defeated. 

Try  the  point  thus : 

A  limitation, 

To  the  use  of  A  and  the  heirs  of  her 
body,  by  a  Searle  to  be  begotten. 

Provided,  and  upon  condition,  that  if 
she  do  marry  any  but  a  Searle^  that 


A  limitation. 

To  the  use  of  A  and  the  heixs  of  her 
body,  by  a  Searle  to  be  begotten. 

Provided,  aud  upon  condition,  tliat  if 
B  sell  the  estate,  and  appoint  it  to  a 
purchaser,  then  it  shall  be 

To  the  purchaser  and  his  heirs. 

This  is  our  case,  and  it  is  in  no 
respect  distinguishable  from  the  one  on 
the  other  side. 


then  it  shall  be 

To  J.  S.  and  his  heirs. 

This  case  is  put  by  Lord  Holt^  in 
Page  and  Haward^  as  a  case  in  which 
a  recovery  before  the  event  would  bar 
the  gift  over. 

It  must  be  kept  in  view,  that  powere  cannot  be  compared  with  e<m^^timt  at 
common  Liw.  Thus,  in  Bulhek  v.  7%onM,  Mo.  615,  Walmeslvt,  J.  held,  that  a 
lease  for  years  does  not  suspend  the  power  of  revocation,  if  it  be  raised  by  way  of 
use  ;  otherwise,  if  it  is  of  a  condition  annexed  to  an  estate  in  possession.  And  the 
Court  held,  that  if  one  has  a  power  of  revocation  entire,  and  he  extinguishes  or 
suspends  the  power  in  part,  he  may  still  revoke  for  the  residue,  if  it  be  by  way  of 
nse ;  btUnot  so  of  a  condition  annexed  to  the  land. 

The  circumstance  of  the  tenant  for  life  having  in  this  case  not  intended  to  de»- 
troy  hb  powers  b  of  no  weight.  The  question  i%  what  was  the  effect  of  the 
recovery  ? 

The  reversion  reserved  to  him  was  wholly  unimportant ;  because,  although 
that  remained  in  him,  yet  the  powers  were  over-reached  by  the  recovery.  The 
20,000^.  clause  b  also  of  no  efiect  in  thb  case;  it  would  revest  in  him  his  estate 
for  life.  Thai  the  recovery  never  could  over*reaeh,  but  it  could  not  bring  baek 
with  it  the  powers  which  the  recovery  did  over-reach.  A  clause  to  this  effect  was 
originally  introduced,  in  order  to  guard  the  estate  for  life  against  the  incum- 
brances of  the  tenant  in  tail. 

Upon  the  first  point,  then,  the  argument  stands  thus  : 

A  shifting  use,  limited  by  the  deed,  would  be  defeated  by  the  recovery,  what- 
ever was  the  intention  of  the  parties. 

A  power  b  a  shifting  use,  and  must  therefore  also  be  defeated  by  the  re- 
covery. 

And  the  circumstances  of  thb  case  cannot  vary  the  rule  of  law. 
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If  it  should  be  held,  that  new  powers  were,  upon  the  intention,  reserved  or 
created  by  the  recovery-deed,  yet  that  would  not  help  the  title ;  because,  such 
new  powers  could  not  ovei^reach  the  subsisting  estates  under  the  first  settlement, 
which  were  not  over-reached  by  the  recovery. 

Secondly, — If,  however,  the  recovery  did  not  destroy  the  power,  yet  the  sub- 
sequent settlement  effectually  released  it. 

If  the  powers  were  not  destroyed  by  the  recovery,  the  estates  after  the  recoveiy 
stood  limited,  To  the  use  that  Mrs.  Bouverie  might  receive  pin-money ;  remainder 
to  a  trustee  for  a  term  t>f  years  to  secure  it ;  remainder  to  Mr.  Bouverie  for  life  ; 
remainder  to  trustees  and  their  heirs,  during  his  life,  to  preserve  contingent  re* 
mainders  ;  remainder  to  Mrs.  Bouverie  for  life  ;  remainder  to  trustees,  as  before, 
to  preserve  ;  remainder  to  trustees  for  500  years,  upon  trusts  ;  remainder  to  such 
uses  as  Mr.  Bouverie  and  his  son  diould  appoint.  In  default  of  appointment,  to 
the  son  in  tail ;  remainder  to  the  father  in  fee ;  with  a  power  of  sale  in  the 
trustees,  and  the  survivor  of  them,  and  the  heirs  and  auigne  of  such  survivor, 
with  the  consent  of  Mr.  and  Mre,  Bouverie  or  the  survivor. 

The  trustees  were  Mr.  Batt  and  Mr.  Blake.  In  this  state  of  things  the  deed  of 
1811  was  executed. 

By  that  deed  the  joint  power  of  Mr.  Bouverie  and  his  son  was  ^ercised,  and 
the  estates  were  limited  to  the  uses  after  mentioned  ;  subject  ''  To  the  uses, 
estates,  and  powers,  by  the  recovery*deed  limited  or  confirmed  antecedently  to 
•the  joint  power." 

This,  of  course,  is  immaterial.  The  power  was  expressly  upon  its  creation,  as 
far  as  the  parties  could  effect  it,  mad^subject  to  certain  uses,  estates,  and  powers, 
and  therefore  they  could  only  execute  the  power  subject  to  them.  The  effect 
must  have  been  the  same,  whether  the  execution  of  the  power  had  been  expressed 
to  be  subject  to  the  prior  uses,  &c.  or  not,  because  it  was  upon  its  creation  made 
subject  to  them. 

Then  comes  the  second  witnessing  part  of  the  deed,  by  which  Mr.  Batt,  Mr. 
Blake,  and  Mr.  and  Mrs.  Bouverie,  convey  the  estates,  hui  whject^  and  without 
prejudice  at  aforeeaid^  To  the  use  that  Mrs.  Bouverie  might  receive  pin-money ; 
remainder  to  a  trustee  for  a  term  of  years  to  secure  it ;  remainder  to  Mr.  Bouverie 
for  life ;  remainder  to  the  trustees,  and  their  heirs,  during  his  life,  to  preserve 
contingent  remainders ;  remainder  to  Mrs.  Bouverie  for  life ;  remainder  to  the 
trustees,  as  before,  to  preserve  ;  remainder  to  trustees  for  600  years,  upon  trusts ; 
remainder  to  Edward  Bouverie  the  son,  for  life  ;  remainders  over  ;  with  a  power 
t>f  sale  and  exchange  to  the  trustees,  and  the  survivor  of  them,  and  the  exectaors^ 
adminietrators,  and  assigns  of  such  survivor,  at  the  request  of  Mr*  Bouverie  during 
his  life,  and  after  his  decease  at  the  request  of  the  tenant  for  life  in  possession, 
during  his  or  her  life. 

Mr.  Batt  and  Mr.  Blake  were  the  trustees.  In  regard  to  the  conveyance  being 
subject  as  aforesaid^  that,  if  it  mean  anything,  must  mean,  subject  to  such  of  the 
estates,  &c.  as  the  parties  could  not  defeat  by  their  conveyance ;  or  it  might  mean, 
subject  to  the  power  which  they  had  before  exercised.  It  could  not  mean,  sub- 
ject to  all  the  previous  estates,  &c. ;  because  Mr.  Bouverie  and  the  trustees 
actually  conveyed,  and  of  course  their  conveyance  necessarily  passed,  the  estates 
vested  in  them  :  they  could  not  have  joined  for  any  other  purpose. 

It  is  manifest  that  the  parties  intended^  as  far  as  they  could,  to  defeat  the  old 
settlement  and  to  re-settle  the  estate.  It  is  clear  that  the  parties  were  competent  to 
release  the  powers  as  well  as  to  convey  their  particular  estates.  And  it  would  defeat 
their  intention,  not  to  consider  the  settlement  of  1811  as  a  release  of  the  powers. 

The  intention  of  the  parties  to  rest  the  title  as  far  as  they  could  on  the  last 
settlement  is  manifest  from  several  circumstances  ;  viz. 

1.  The  concurrence  of  the  trustees,  as  conveying  parties,  which  could  not  be 
necessary  under  any  other  view  of  the  case.    Their  concurrence   was  in  no 
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wise  necessary,  if  the  whole  powers  and  estate  in  tbem  were  intended  to  be  kft 
untouched. 

2.  The  re-limitation  of  the  old  uses  which  had  not  been  affected  hy  thefwntry. 
This  was  not  essentialy  and  could  only  be  done  because  the  partiea  did  not  wish  to 
have  again  recourse  to  the  old  settlement. 

8.  The  insertion  of  a  new  power  of  sale  and  exchange.  The  old  uses  noi  afecUi 
by  the  recovery  were,  we  haye  seen,  re-limited.  But  instead  of  repeating  tke  tid 
power  of  sale  and  exchange,  a  new  one  is  introduced. 

Is  not  this  irresistible  evidence  of  the  intention  of  the  parties  not  to  save  the  old 
power  ?  Can  it  be  contended  that  the  powers  which  would  be  oo-ezistent  sod 
co-extensive  could  be  intended  to  subsist  together,  although  they  are  to  be 
exercised  by  different  persons  ? 

The  old  power  might  be  exercised  by  the  trustees,  or  the  survivor  of  them,  or 
the  heirs  or  assigns  of  such  survivor,  with  the  consent  of  Mb.  and  Mus.  Bodvshib. 

The  new  power  was  given  to  the  trustees,  and  the  survivor  of  them,  and  the 
exectUorsy  administrators^  and  assigns  of  such  survivor,  with  the  consent  of  Mr. 
Bouverie  alone. 

Are  these  powers  which,  with  consistency,  can  ride  over  the  same  estate  at  the 
same  time  ?  If  the  trustees  were  dead,  the  heir  of  the  survivor,  with  the  coneent 
of  Mr.  and  Mrs,  Bouverie,  and  the  emeevtor  and  adminietraforf  with  the  consent  of 
Mr.  Bouveriey  might  execute  the  two  powers  at  one  and  the  same  time.  Which 
would  prevail  ? 

The  intention  must  have  been  to  release  the  power ;  but  even  if  such  was  net 
the  intention  of  the  parties,  the  deed  of  1811%perated  as  a  release  of  the  poweis. 

It  may  be  argued  that  the  power  was  appendant  as  to  the  estate  of  the  trusteea^ 
and  of  Mr.  Bouverie,  and  in  gross  as  to  the  other  estates.  But  the  conseqoeoes 
would  not  follow,  that  the  release  of  1811  still  left  the  old  powers  in  esse,  so  far  is 
they  rode  over  the  estates  in  respect  of  which  they  were  collateral.  This,  wheit 
such  is  the  intention,  is  the  rule  in  regard  to  some  powers.  For  example,  a  power 
to  a  tenant  for  life  to  charge  100  /.  on  the  estate  may  well  subsist  in  regard  to  the 
estates  in  remainder,  although  he  has  departed  with  his  life-estate.  But  here  the 
power  in  its  creation  was  intended  to  pass  the  t^Aob  fee.  When  the  donees  of  it 
by  their  own  act  prevented  themselves  from  exercising  it  to  that  extent,  it  became 
void  in  toto.  For  nothing  less  than  the  fee  could  be  sold,  because  the  price  of  the 
whole  fee  was  to  be  obtained  for  the  estate,  which  was  to  be  laid  out  in  the 
purchase  of  another  estate,  to  be  settled  to  the  same  uses.  Of  course  the  cMato 
could  not  be  sold  under  the  power  reserving  to  Mr.  Bouverie  his  life<«8tate.  For 
the  money  would  be  necessarily  laid  out  in  the  purchase  of  other  estates  to  which 
Mr.  Bouverie  would  also  be  entitled  for  life ;  and  the  trustees  could  not  at  once 
settle  the  new  estate  on  the  persons  in  remainder.  It  equally  follows^  that  if  the 
donees  of  the  power  have  departed  with  the  estate  in  possession  for  a  partieniir 
interest  which  they  cannot  afterwards  defeat,  they  cannot  execute  the  power  at  all. 
For  it  no  longer  rides  over  the  entire  interest  in  the  subject,  which  entire  interest, 
and  which  only,  was  to  be  sold  under  the  powers 

Our  case  is  distinguishable  from 

1.  A  lease  granted  by  a  tenant  for  life,  under  a  power  in  the  settlement,  because 
the  power  of  sale  in  its  creation  was  made  subject  to  the  exercise  of  the  power  of 
leasing. 

2.  An  interest  vested  in  another  person,  which  is  defeated  by  the  execution  of 
the  power  of  sale,  because  there  the  power  does  convey  all  which  the  parties 
intended  it  should. 

Here  the  parties  cannot  exercise  the  power  in  opposition  to  their  own  convey- 
ance ;  and  they  cannot  exercise  the  power  for  the  remaining  interest,  because  that 
is  contrary  to  the  intention  of  the  settlement  creating  the  power. 

Of  course  an  exercise  of  the  two  powers  cannot  make  a  good  title. 
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Argument  in  favour  of  the  DeHrtutum  of  a  Power  to  a  Tenant  for  Life  to  appoint 

to  his  Children, 

In  a  recent  case  (1806,  in  which  year  the  first  edition  of  this  work  was  pnb- 
lished),  At  tenant  for  life  (without  any  limitation  to  trustees  to  preserve),  remainder 
to  his  children,  as  he  should  appoint,  remainder  to  himself  in  tail,  remainder  to 
himself  in  fee,  levied  a  fine  before  making  any  appointment,  and  the  title  was 
objected  to  by  a  gentleman,  for  whose  opinion  I  cannot  but  have  great  respect,  on 
the  ground  that  the  power  was  merely  a  power  of  selection^  and  therefore  could  not 
be  released  or  extinguished  by  fine  (I). 

It  most  be  admitted,  that  the  power  in  this  case  was  merely  a  power  of  selection, 
or,  as  it  is  generally  termed,  a  power  of  specification ;  but  it  does  not  appear  to 
follow  from  that  admission  that  the  power  could  not  be  released  or  extinguished.  The 
only  ground  upon  which  it  can  be  contended  that  the  power  could  not  be  extin- 
guished or  released  is,  that  it  was  a  power  rimpfy  collateral ;  but,  as  we  have  seen, 
a  power  is  only  eimpfy  collateral  when  the  donee  has  no  interest  whatever  in  tlie 
estate,  and  such  a  power  certainly  cannot  be  released  or  extingubhed  either  by  fine, 
feoffment^  or  common  recovery. 

A  power  appendant,  at  least  as  to  the  life  estate,  it  certainly  was  not ;  but  it  seems 
to  have  been  a  power  in  gross,  which  although  it  did  not  arise  out  of  the  estate  of 
the  tenant  for  life,  must  be  considered  as  exercisable  by  him  for  his  own  benefit, 
and  not  as  a  mere  collateral  power.  A  power  to  a  tenant  for  life  to  jointure  after 
his  death  is  a  power  in  gross,  (Edwards  v^  Slater,  Hard.  410).  Now^  what  is  a 
power  to  jointure  but  a  power  of  selection  or  specification  ?  The  tenant  for  life 
selectflkthe  woman  whom  he  chooses  to  marry,  and  then  appoints  that  after  his  death, 
when  hie  estate  has  ceased^  she  sliall  take  the  estate  for  life.  Here,  as  in  the  case 
before  us,  the  estate  appointed  cannot  take  effect  out  of  the  interest  of  the  donee  of 
the  power,  and  yet  a  power  of  jointuring,  like  every  other  power  in  gross,  may  be 
extinguished  by  fine  (King  9.  Melli^g,  1  Ventr.225).  Indeed  it  would  be  difficult 
to  discover  any  real  distinction  between  tL  power  of  jointuring  and  a  power  of 


(I)  Mr.  Preston  says,  ''the  objects  of  a  power  are  the  persons  who  are  to  take  under 
the  exercise  of  the  power,  where  the  power  is  to  appoint  among  particular  xTcrsons,  or 
some  of  them,  as  in  the  Instance  of  powers  in  lavonr  of  A.  B.  and  C.  1>.,  or  in  favour 
of  a  doss  of  persons,  as  cliildren,  or  of  any  or  either  of  thera.  The  power  of  making 
the  appointment  is  a  mere  authority,  but  the  right  of  taking  under  the  appointment  is 
an  interest  or  benefit.  These  conseqaences  follow:  the  person  to  whom  the  power  is 
given  may  exercise  the  power,  bat  he  cannot  release  it,  nor,  according  to  the  more 
prevailing  opinion  (an  opinion  combated  by  Mr.  Sngden,  who  is  supported  by  some 
gentlemen  of  great  learning),  will  it  be  extinguished  by  fine,  &c.  But  the  person  ii» 
whose  iSfivonr  the  power  is  to  be  exercised  may  release  the  right  of  taking  under  the 
power.  But,"  he  adds,  ''  some  powers  are  an  interest  in  the  person  to  whom  they 
are  given — as  powers  to  jointure — and  such  powers  may  be  released  or  defeasanced  " 
(Prest.  on  Abstr.  vol.  2,  261,  2ti2).  In  another  passage  the  same  writer  observes,  ''that 
niere  authorities,  as  distinguished  from  interests,  are  releasable  only  by  the  persons 
Ibr  whose  benefit  they  are  to  be  exercised,  and  not  by  the  persons  to  wliom  the 
authorities  are  delegated.  This  is  tlie  course  which  has  been  generally  observed,  and 
which  has  been  sanctioned  by  the  authority  of  several  gentlemen,  some  livhig  and  some 
dead,  of  highly  distinguished  eminence.  Mr.  Sugdon,"  it  is  added,  **  has  treated  some 
powers,  formerly  considered  as  mere  authorities,  as  powers  of  selection  in  favour  of 
children,  to  be  relMsable  by  the  donees  of  the  power  "  (Prest.  on  Abstr.  vol.  3,  p.  300). 
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appointing  to  children.  In  neither  case  is  the  donee  compellable  to  exeiclse  his 
power  ;  and,  in  each  case,  the  power  is  annexed  in  privity  to  his  estate  for  life, and 
he  has  an  interest  arising  from  tlie  exercise  of  iiis  power  by  the  benefits  it  enables 
him  to  bestow.  In  Edwards  v.  Slater  (Hard.  410),  a  power  to  a  tenant  for  life  to 
create  a  lease  for  thirty-one  years,  to  commence  after  his  death,  was  held  by  Hale, 
Chief  Baron,  and  Baron  Turner,  to  be  a  power  in  gross,  and  to  be  banable  by 
a  fine  or  feoffment.  Chief  Baron  Hale  said,  that  where  the  power  does  not  fell 
within  the  compass  of  the  estate,  as  where  the  tenant  for  life  has  a  power  to  make 
an  estate  which  is  not  to  begin  till  after  his  own  estate  is  determined,  such  power  is 
not  appendant  or  annexed  to  the  land,  but  it  is  a  power  in  gross,  because  the  estate 
for  life  has  no  concern  in  it ;  and  yet  such  a  power  (he  added)  may,  by  apt  words, 
be  destroyed  by  release,  or  by  fine,  or  feoffment,  which  carry  away  and  include  all 
things  relating  to  the  land.  This  case  seems  to  govern  the  point  before  us.  Sir 
Matthew  Hale's  definition  of  a  power  in  gross  clearly  embraces  a  power  to  a  tenant 
for  life  to  appoint  the  estate  amongst  his  children  after  his  death,  and  the  cases  are 
not  easily  distinguishable. 

The  doctrine  that  powers  of  this  nature  cannot  be  released  or  extingubhed  is  by 
no  means  new.  It  has  been  frequently  ui'ged,  but  without  success ;  and,  in  the 
Tery  case  of  Edwards  v.  Slater,  Baron  Rainsford  held  the  power  to  create  the  tenn 
to  be  a  power  simply  collateral ;  but  this  Chief  Baron  Hale  and  Baron  Turner 
clearly  over-ruled,  which  makes  the  case  as  strong  an  authority  as  can  possibly 
be  wished  for. 

The  opinion  under  discussion  owes  its  origin,  perhaps,  to  powers  in  gross  being 
frequently  termed  powers  collateral ;  and  the  word  "  collateral  "  being  conaidered 
as  meaning  simply  collateral.  Thus  in  Saviler.  Blacket  (1  P.  Wms.  777),  a  power 
to  a  tenant  for  life  to  charge  money  on  the  estate  was  called  by  the  Lord  Chancellor 
a  collateral  power ;  and  it  is  observed  in  a  modem  publication  of  much  merit  (1 
Saunders  on  Uses,  164),  "That  the  power  in  that  case  b  erroneously  called  colla- 
teral, whereas,  according  to  Lord  Hale's  definitioi^  it  was  certainly  in  gross."  The 
observation,  that  the  pow^er  in  question  was  a  power  in  gross,  is  correct ;  but  it  wis 
not  erroneottsly  called  collateral,  for  a  power  in  gross,  and  a  power  collateral  (not 
simply  collateral),  is  one  and  the  same  thing. 

There  is,  however,  still  an  authority  behind,  which  may  perhaps  be  adduced 
against  these  observations.  The  case  to  which  I  allude  is  Thomlinson  9.  Digbton, 
reported  in  many  books,  which  was  a  devise  to  A  for  life,  and  then  to  be  at  be' 
disposal,  provided  that  she  disposed  of  the  same  to  any  of  her  children  afUr  ber 
death.  She  executed  the  power  by  lease  and  release,  and  a  fine  ;  and  a  question 
arose  as  to  the  due  execution  of  the  power.  According  to  the  report  in  SalkeW 
(I  Salk.  239),  two  questions  were  made,  the  second  of  which  was,  whether  this 
power  could  be  construed  as  a  power  appendant  to  the  estate  for  life,  so  as  by  the  de- 
stroying of  that  it  might  be  destroyed  or  extinguished,  or  a  collateral  one.  FowelL 
Justice,  said  this  was  not  a  power  appendant  or  appurtenant,  nor  was  it  in  the  natnia 
of  an  emolument  to  the  estate  like  a  lease  for  life  with  a  power  to  make  leases  for 
twenty-one  years,  for  that  affects  the  estate  for  life,  and  is  concurrent  with  it,  and 
has  its  being  and  continuance,  at  least  for  some  part,  out  of  it ;  But  this  power 
arises  after  the  estate,  and  has  its  effect  upon  another  interest,  so  that  the  estate  (ot 
life  is  perfect  without  it,  and  in  no  wise  altered  or  affected  by  the  execution  of  it- 

Upon  an  attentive  consideration  of  this  case,  it  will  appear  that  the  question 
was,  whether  the  power  was  appendant,  or  in  gross ;  the  word  "  collateral "  being, 
as  we  have  seen,  sometimes  used  as  synonymous  to  the  words  "  in  gross."  That 
this  meaning  was  given  to  the  word  in  the  case  before  us  is  proved  by  Mr.  Justice 
Powell's  argument,  which  is  to  the  same  effect  as  Hale's  definition  of  a  power  in 
gross  in  the  case  of  Edwards  v.  Slater.  Mr.  Justice  Powell's  opinion  certainly  was, 
that  the  power  was  a  power  in  gross  ;  and  it  seems  so  to  have  been  considered  by  Mr. 
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Peere  Williams,  who,  in  hu  admirable  argument  in  that  case  (1  P.  Wms.  p.  149)^ 
in  answer  to  an  objection  that  the  power  was  destroyed,  admitted  that  if  the  fine  had 
been  levied  before  the  lease  and  release,  it  would  have  operated  as  an  extinguish- 
ment of  the  power.  For  he  contended,  that  as  the  fine  came  after  the  release  it 
came  too  late  to  do  any  hurt ;  and  although  he  afterwards  said,  that  the  power  seemed 
collateral,  yet  he  did  not  rely  upon  that  position,  and  cited  no  other  authority  for  it 
than  the  old  case  of  a  power  to  executors  to  sell,  which  is  clearly  a  power  simply 
collateral.  Parker,  Chief  Justice,  in  delivering  the  resolution  of  the  court,  said, 
that  as  to  the  first  objection,  that  the  power  was  extinguished  by  the  fine,  it  might 
be  answered,  that  if  the  power  was  well  executed  it  was  executed  by  the  deed  which 
was  antecedent  to  the  fine,  and  therefore  it  was  impossible  for  the  power  to  be  ex- 
tinguished by  the  fine  (10  Mod.  72).  This  appears  to  be  a  clear  admission  by  the 
cour^  that  the  power  might  hare  been  destroyed  by  fine ;  for  otherwise  the  answer 
would  have  been,  not  that  the  fine  came  too  late,  but  that  the  power  could  not  have 
been  extinguished  by  fine. 

The  late  Mr,  Powell,  however,  in  his  treatise  (Powell  on  Pow.  p.  9,  33)  of 
Powers,  has  considered  the  power  in  this  case  as  a  power  simply  collateral.  He 
states  broadly,  that  the  Court  were  unanimously  of  opinion  that  the  wife  had, 
under  the  will,  an  estate  for  life  onfy,  with  a  power  of  specification  simpfy  col' 
lateral. 

If  the  learned  reader  should  think  that  in  lliomlinson  0.  Dighton  the  power  was 
deemed  a  power  in  gross,  that  case  alone  must  have  considerable  influence  on  the 
question  under  consideration,  and,  indeed,  the  very  system  of  powers  must  be  over- 
turned, to  hold  the  power  simply  collateral.  Should  it  be  determined  that  a  power 
of  this  nature  cannot  be  barred  by  a  fine,  the  intention  of  many  settlements  must 
inevitably  be  defeated.  If  an  estate  be  limited  to  the  children  of  the  marriage,  as 
the  parent  shall  appoint  by  will,  or  to  the  children  living  at  the  parenft  decease, 
as  he  shall  appoint  by  deed  or  will,  with  a  remainder,  in  either  of  these  cases,  to  the 
children  in  fee,  in  both  these  cases  no  effectual  settlement  can  be  made  upon,  or 
by  a  child,  until  the  parent's  death.  I  have  put  the  case  of  a  remainder  in  fee  to 
the  children  in  default  of  appointment,  because  it  has  been  contended,  that 
although  the  power  is  simply  collateral,  yet,  where  the  children  are  tenants  in 
tail,  a  recovery  suffered  by  them  will  over-reach  and  destroy  the  power  of  appoint- 
ment. The  case  has  been  considered  similar  to  that  of  Page  and  Hay  ward  (Page 
V.  Hay  ward.  Pig.  App.  Comm.  Rec,  176;  2  Salk.  570).  To  this  opinion  the 
Author  liimself  once  inclined,  but  further  consideration  has  induced  him  to  con- 
sider the  point  very  doubtful.  For  in  Page  0.  Hay  ward,  although  the  words 
expressed  a  condition,  yet  they  were  construed  to  be  a  limitation ;  and  therefore  it 
is  the  common  case  of  a  vested  estate-tail,  with  a  limitation  over  in  a  certain  event, 
in  which  case  it  is  quite  clear  that  a  recovery  suffered  before  the  happening  of  the 
event  will  defeat  the  limitations  over.  It  is  like  the  case  put  by  Hale,  Chief  Jus- 
tice, in  Benson  v.  Hodson  (1  Mod.  188 ;  2  Lev.  26  ;  and  see  White  v.  West,  Cro. 
Eliz.  702),  of  a  tenant  in  tail,  with  a  limitation  so  long  as  such  a  tree  shall  stand  ; 
and  he  held  that  a  common  recovery  would  bar  that  limitation.  But  in  our  case 
the  question  would  be,  whether,  during  the  life  of  the  donee  of  the  power,  the 
estates  to  be  created  under  the  power  would  not  be  considered  a  charge  upon  the 
estate-tail.  Every  purpose  of  such  a  power  might,  under  a  contrary  construction, 
be  sometimes  defeated.  Suppose  a  father,  tenant  for  life,  with  an  exclusive  power 
of  appointment  to  his  children,  to  sell  his  life-estate,  we  have  seen  that  he  might 
still  execute  his  power :  but  if  the  purchaser  were  to  join  with  the  children  in 
suffering  a  recovery,  the  parent  would  according  to  this  doctrine  be  deprived  of 
the  right  for  which  he  stipulated,  by  the  settlement,  of  selecting  the  child  to  in- 
herit his  estate.  What  would  be  the  consequence  of  this  doctrine  if 'A  were  tenant 
for  life,  remainder  to  B  for  life,  remainder  to  his  children  as  he  should  appoint, 
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remainder  to  his  first  and  other  sons  in  taU ;  and  apon  a  child  eoming  of  age,  A, 
without  the  concurrence  of  B^  were  to  join  with  the  child  in  safferinga  reooTeryl 
"Would  not  B,  the  Other's  power  he  destroyed?  There  is  a  wide  diflereiiee 
hetween  the  donee  of  the  power  having  ability  by  a  reooreiy  to  destroy  the 
power,  and  the  remainder>maa  in  tail  having  the  same  right.  Again,  it  hss  beea 
contended,  that  although  the  power  cannot  be  extinguished,  yet  it  may  be  releised 
to  the  remainder-man  in  exclusion  of  the  objects  of  the  power,  as  the  donee  ii 
equally  a  trustee  for  them  all.  Thb  opinion,  however,  assumes  that  the  donee  it 
a  truetee  of  the  power,  a  doctrine  which  it  would  be  difficult  to  support ;  and  evco 
should  it  be  proved,  yet  ulterior  questions  would  arise.  It  might  be  questiosed, 
whether,  as  he  was  a  trustee,  he  could  bind  his  discretion  during  his  life;  lad 
whether  he  would  not  be  guilty  of  a  breach  of  trust  in  preferring  the  lemaindo- 
man  to  the  immediate  objects  of  the  power.  But  it  really  seems  so  desr  upos 
principle  as  well  as  authority,  that  the  power  is  a  power  in  gross,  that  it  ia  not 
thought  necessary  to  pursue  our  inquiries  on  points  arising  out  of  the  doetrioe 
that  the  power  is  Mimpfy  collateral.  The  objection  is  now  (1816)  duly  looqg 
ground  (I), 
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Heie  v.  Bond, 

lah  and  lOth  March  1684.— BY  Lease  and  Release,  and  by  fine,  Ssmpeot 
Ilele  made  a  voluntary  settlement.  In  the  release  was  contained  the  following 
proviso  :  **  That  if  the  said  Sampson  Hele  shall  at  any  time  or  times  beresfter 
during  his  life  be  minded  to  alter  and  make  void  the  uses  limited  to  the  sons  of 
Sampson  Hele,  the  younger,  and  their  issue  male,  and  to  his  own  issue  male,  and 
shall  at  any  time,  or  from  time  to  time  during  his  life,  by  any  instrament  or 
writing,  by  him  to  be  sealed,  and  with  his  own  hand  subscribed,  in  the  presence 
of  two  or  more  credible  witnesses,  who  shall  write  their  names  as  witnesses  thereto 
signify  and  declare  the  same,  and  thereby,  or  by  any  other  writing  or  writings  to 
be  by  him  sealed  and  subscribed,  and  witnessed  as  aforesaid,  shall  limit,  dedare,  or 
appoint  the  use  of  the  premises  to  any  other  persons  in  any  other  manner  than  ii 
before  limited,  and  for  any  estate  or  estates  in  fee-simple,  fee-tail,  for  life,  or  anj 
number  of  years  in  possession,  &c.  And  any  such  new  limitation  or  appointment 
by  any  other  writing,  in  like  manner  to  be  sealed  and  subscribed  and  witnessed 
from  time  to  time,  shall  and  may  revoke  and  alter,  and  also  make  any  other  limi- 
tation of  the  premises  by  any  other  writing  in  like  manner  to  be  sealed  end 
subscribed  to  any  other  persons,  or  in  any  other  manner,  or  for  any  other  estatei 
in  possesfidon,  &c.  and  so  from  time  to  time,  and  so  often  as  the  said  Sam'pson  Helf} 
the  elder,  shall  think  fit."    Then  the  fine  should  enure  to  the  new  uses. 

5th  Oct.  1687. — Sampson  Hele,  senior,  by  deed-poll,  setting  forth  m  hoe  veH»i 
his  said  powers  to  revoke  and  limit  new  uses,  and  such  new  uses  to  revoke  agaiui 
and  limit  other,  and  referring  to  such  powers,  did,  according  to  the  said  powei^ 
ravoke  the  estates  authorized  to  be  revoked,  and  pursuant  to  the  same  powenYrxB^ 
new  uses.    There  was  no  power  of  revocation  in  this  deed. 

llih  Oct.  1704. — Sampson  Hele,  senior,  setting  forth  in  like  manner  his  powers 


(I)  In  Mr.  Preston's  book  on  Abstracts,  vol.  1,  p.  808,  published  in  1818,  the  snlgeet  is 
discussed;  and  it  Is  added,  that  the  more  prevailing  opinion  now  is,  that  the  eettte- 
tail  is  charged  with  the  power,  and  with  the  estates  to  arise  under  the  execution  oi 
tlic  power,  and  that  the  power,  while  in  fierif  cannot  be  burrod  by  the  recovery  of  the 
owner  of  tlic  estate-tail. 
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in  the  first  settlement,  revoked  the  uses  of  the  settlement,  and  also  those  of  the 
deed-poll,  and  hy  yirtue  of  his  power  in  the  seUlementf  and  of  all  other  powers, 
limited  new  nses. 

Qd  Feb,  1712.— The  cause  to  try  the  validity  of  the  last  revocation  came  to-  be 
heard  before  Lord  Chancellor  Harcourt,  when  several  authorities  being  cited,  his 
Lordship  took  time  to  consider  thereof  ;  and  a  few  days  afterwards  he  declared  it 
was  a  new  case,  and  that  ho  did  not  find  any  authority  to  warrant  such  a  revoca- 
tion, nor  was  there  any  instance  in  any  of  the  authorities  insisted  on  of  such 
power  of  revocation;  but  he  referred  it  to  the  Judges  of  B.  B.  for  their 
opinion  : 

Whether  the  uses  limited  by  the  deed-poll  of  5th  October  1687  were  well 
revoked  by  the  deed  of  11th  October  1704,  by  virtue  of  the  power  of  re- 
vocation contfuned  in  the  deed  of  16th  March  1684,  or  by  the  recital  of 
that  power  in  tlie  deed-poll  of  1687  ? 

10th  July  1713.— C.  J.  Parker,  Powys,  and  Eyre,  Justices,  certified  that  they, 
with  the  late  Mr.  J.  Powell,  heard  counsel  upon  the  question,  and  were  all  four 
of  opinion  that  the  power  of  revocation  and  limitation  of  new  uses  in  the  deed  of 
March  1684  was  fully  executed  by  the  deed-poll  of  1687  ;  and  that  the  further 
power  in  the  deed  of  March  1684,  to  revoke  any  new  limitation  or  appointment, 
was  void  in  the  creation  as  to  such  uses  as  should  afterwards  be  newly  limited, 
unless  a  power  of  revocation  should  be  again  expressly  reserved,  which  they 
tliought  was  not  done  by  the  recital  of  the  powers  in  the  deed-poll  of  1687,  and 
consequently  that  the  uses  limited  in  the  deed-poll  were  not  revoked  by  the  deed 
of  1704,  and  that  all  four  were  ready  to  have  given  their  opioion  accordingly;  but 
some  of  the  counsel  for  the  defendant  desiring  to  be  further  heard,  they  three 
(since  the  death  of  Justice  Powell)  had  heard  counsel  again,  but  saw  no  reason  to 
alter  their  opinion. 

IQth  July  1713. — Lord  Harcourt  concurred  in  the  opinion  of  the  Judges,  and 
deci-eed  accordingly. 

1717. — From  this  decree  there  was  an  appeal.  The  reasons  for  the  appellant 
were  signed  by  Northey,  Raymond,  and  Jodrell ;  and  they  insisted,  1.  That  the 
original  power  reserved  to  revoke  all  new  uses  was  valid,  for  the  intent  of  the 
party  ought  to  be  the  guide  in  these  cases ;  and  this  intent  was  as  fully  expressed 
by  tlie  proviso  precedent  to  the  uses  in  the  deed  of  1687,  as  it  could  ever  be  by 
any  proviso  subsequent,  which  had  there  been,  it  was  admitted  the  uses  created 
by  the  deed  of  1704  would  have  been  good*  And  2.  That  the  original  powers 
were  only  partially  executed  by  the  deed-poll  of  1687 ;  and  the  further  power  to 
revoke  such  new  uses  was  still  subsisting,  and  such  an  original  existing  power  had 
never  been  determined,  before  this,  to  be  void.  On  the  other  hand,  the  only  legal 
reason  insisted  upon  by  Powys  and  Cowper,  who  signed  the  reasons  for  the 
Respondent,  was,  that  if  such  ambulatory  and  endless  powers  of  revocation 
(powers  within  powers,  and  without  precedent  in  the  law)  were  allowed,  pur- 
chasers, and  marriage  settlements,  with  ease  might  be  defeated,  and  titles  be 
rendered  precarious  and  uncertain. 

This  case  was  ably  argued. in  the  House  of  Lords  by  Sir  Thomas  Powys  and 
Sir  Peter  King  for  the  Respondents,  and  by  Sir  Edward  Northey  for  the 
Appellant. 

Both  sides  insisted  upon  the  Resolution  in  Digges's  case,  1  Co.  173,  as  authorities 
in  their  favour. 

For  the  Respondent,  it  was  argued,  that  the  power  could  be  exercised  but 
once.  And  they  likened  powers  of  this  nature  to  conditions  at  common  law ;  and 
that  at  common  law  such  a  continuing  condition  as  this  could  not  have  been 
created.  They  enlarged  upon  the  endless  contests  which  a  contrary  doctrine 
would  introduce,  and  the  dangers  and  frauds  to  which  it  would  subject  purchasers, 
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whilst  on  the  other  hand  it  was  easf  to  add  a  power  of  lerocation  where  such  vm 
the  intention.  And  they  moreoTer  innsted,  that  as  a  power  of  revocation  may  be 
reeenred  Mies  quoties^  this  power  was  only  tantamount  to  the  nsoal  power  of  re- 
vocation ;  and  being  once  fully  execnted  without  a  new  power  reserred,  wu 
functus  ojfku. 

On  behalf  of  the  Appellant,  it  was  argued  that  as  the  other  party  admitted  tbat 
a  power  of  revocation  toties  guoiies  might  be  newly  reserved,  it  was  imposBible  to 
contend  that  this  power,  which  in  its  first  creation  enabled  such  revocation 
ioties  quoiies^  was  invalid.  In  the  cases  which  had  occurred  the  power  was  single, 
and  it  was  therefore  absolutely  necessary  to  reserve  a  new  power ;  but  in  this  case 
the  first  power  prevented  the  necessity  of  any  future  power. 

It  was  more  consonant  to  the  rule  of  law  to  limit  all  the  uses  in  the  fiist  deed 
declaring  the  use  of  the  fine  (9  Co.  9),  and  this  was  no  greater  stretch  than  t 
power  to  appoint  by  will :  in  which  case  the  last  will,  although  there  were  twenty, 
would  prevail,  or  a  power  to  appoint  by  the  l€ut  deed  the  donee  should  execute  in 
his  life-time.  It  was  in  effect  a  declaration  that  the  last  uses  he  should  deebn 
only  should  stand. 

In  answer  to  the  other  objections,  it  was  said,  that  the  power  was  only  for  tite 
life  of  the  owner,  and  so  uses  could  not  be  limited  m  infinitum ;  nor  was  it 
dangerous  to  purchasers,  as  the  future  power  would  be  firaudulent  against  them, 
and  every  purchaser  would  take  a  conveyance  of  the  interest,  as  well  as  a  limita- 
tion under  the  power,  which  would  extinguish  the  future  power. 

But  even  admitting  the  weight  of  this  objection,  it  was  forcibly  argued,  that  the 
recital  of  the  powers  in  the  deed  of  1687  was  tantamount  to  a  dedamtion  of  his 
intention  that  such  powers  should  continue,  and  therefore  amounted  to  a  resena- 
tion. 

The  decree,  however,  was  affirmed  in  the  House  of  Lords.  The  journals  of  the 
House  of  Lords  state,  that  after  hearing  the  Judges  of  the  Court  of  King's  Bench, 
as  to  the  matter  of  law,  who  continued  of  the  same  opinion  as  was  certified  by  them 
to  the  Court  of  Chancery,  and  also  hearing  all  the  other  Judges,  who  concuired  in 
opinion  with  the  Judges  of  the  Court  of  King's  Bench,  the  appeal  was  dismisaed, 
and  the  decree  affirmed  (/). 


Page  177. 

€fihe  Execution  of  Powers  by  Infants  under  the  old  Law. 

1.  Dyer,  in  his  reading  on  the  statute  of  wills,  says,  that  if  a  man  makes  his  will, 
and  wills  that  J.  jSl,  who  is  within  age,  shall  have  the  disposition  of  his  land,  that 
is  good.    The  same  law  is  where  a  woman  covert  hath  such  authority. 

2.  And  in  Grange  v,  Tiving  {h)y  Bridgeman,  C.J.,  laid  it  down  that  in  the  case 
of  a  bare  power  or  authority,  where  an  infant  or  feme  covert  is  used  but  as  an 
instrument  or  conduit  pipe  by  another  who  hath  no  such  disability,  though  np^ 
the  act  an  alteration  or  transferring  of  an  estate  do  follow,  yet  the  law  looks  upon 
him  from  whom  that  power  or  authority  is  derived,  not  upon  the  weakness  of  the 
person  acting  by  it,  and  therefore  an  in&nt  may,  as  an  attorney,  give  livery  upon 
a  feoffment ;  so  may  a  feme  covert,  though  it  be  to  her  own  husband  ;  so  if  ce^ 
que  use,  before  the  statute,  desired  that  his  executors  should  sell  his  land,  a  feme 
covert,  or  infant  executor,  so  he  be  of  age  to  be  executor,  may  sell  his  land,  and  ii 
he  devise  that  his  wife  shall  sell  his  land,  though  she  after  take  a  husband,  and  so 
hath  altered  her  condition,  she  may  sell  the  land,  and  she  may  sell  it  to  her 
husband  ;  for  in  these  cases  the  wife  or  infant  were  but  instruments,  the  estate 

(/)  Joum.  Dom.  Proc.  9  May  1717.  (h)  Bridg.  107. 
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moved  from  him,  and  it  shall  be  said  the  act  of  the  devisor,  or  him  who  gave  this  au- 
thority. This  was  upon  the  statute  of  wills.  He  then  distinguished  powers  raised  by 
the  statute  of  useSybut  held  that  a  bare  collateral  power  was  like  to  an  authority  at 
common  law.  If  ^  make  a  conveyance  to  uses,  with  power  to  B  to  revoke,  who  had 
nothing  to  do  with  the  land  as  owner,  nor  hath  anything  in  it  by  the  limitation  of  the 
uses,  this  power  b  collateral  to  the  estate  in  the  land,  and  By  whether  infant  or  feme 
covert,  might  revoke,  as  he  conceived ;  and  he  thought  the  law  was  the  same  if  it 
were  a  collateral  power  to  By  or  his  heirs,  who  had  nothing  to  do  with  the  land, 
to  revoke  by  writing  under  his  or  their  hands.  The  heir,  though  he  had  been  a 
disseisor,  and  made  a  feofiment,  or  had  released,  or  though  he  were  an  infant, 
might  revoke,  because  it  was  a  bare  power  to  be  executed  by  the  heir,  not  result* 
ing  from  an  interest  in  him  or  his  ancestor,  or  tending  to  prejudice  him  in  interest. 
3.  And  it  has  been  thought  that  an  infant  may  execute  even  powers  appendant 
and  in  gross  (I).  The  case  of  Hollingshead  «.  HoUingshead  (t )  is,  as  reported,  an 
authority  that  way.  An  infant,  tenant  for  life,  with  a  power  of  jointuring,  upon 
his  marriage  covenanted  to  settle  lands  on  his  wife,  and  afterwards  died  without 
having  made  any  jointure,  and  equity  made  good  the  jointure,  which,  as  the  facts 
are  stated,  could  only  be  on  the  principle  that  the  infant  had  a  disposing  power. 
But  Lord  Alvanley,  when  Master  of  the  RoUs^  seemed  to  think  that  the  infant  had 
done  some  act  after  he  came  of  age  to  confirm  the  jointure  {h).  And  in  a  case 
at  the  Rolls  in  the  year  1738,  the  Master  of  the  Rolls  said,  that  the  case  of  Hollings- 
head «.  Hollingshead  was  an  idle  case  and  not  law  (/)  (II).  In  the  great  case  of 
Hearle «.  Greenbank  (m),  both  the  counsel  and  the  court  said  repeatedly^  that 
there  was  no  case  in  which  it  had  been  decided  that  an  infant  could  execute  a 
power  appendant  or  in  gross.  Lord  Hardwicke  said,  that  the  applying  for  several 
private  acts  of  parliament  to  enable  infants  to  execute  powers  given  to  them, 
showed  the  sense  of  mankind  in  that  respect ;  and  he  held,  decidedly,  that  a  power 
to  a  feme  covert,  an  in£uit,  to  appoint  an  estate,  notwithstanding  her  coverture^ 
did  not  anthorize  her  to  appoint  the  estate  during  her  infancy,  as  it  was  a  power 
to  be  exercised  over  her  own  inheritance.  Lord  Hardwicke,  in  this  case,  showed 
not  only  that  the  power  could  not  be  legally  executed  during  the  donee's 
in&ncy,  but  tliat  the  testator  did  not  intend  that  it  should  be,  as  he  gave  it  ex- 
pressly during  coverture,  but  not  during  infancy,  and  expressio  unius  est  excltuio 
alterius.  From  this  it  has  been  inferred,  that  Lord  Hardwicke  was  of  opinion 
that  such  a  power  might,  by  express  words,  be  given  during  infancy  ;  but  it  is 
manifest,  that  he  merely  intended  to  show,  that,  even  if  such  was  the  doctrine,  it 
would  not  apply  to  the  case  before  him.  It  would  be  a  bold  decision,  that  an 
infant  may  have  a  power  of  disposition  over  an  estate  through  the  medium  of  the 
statute  of  uses.  Before  the  statute,  it  is  clear  that  an  infant  could  not  alien  a 
use  limited  to  him,  that  is,  could  not  direct  his  trustees  to  convey  the  estate  to  a 
third  person.    In  that  respect  equity  followed  the  law.    Now  the  statute  only 

(i)  2  P.  Wms.  229 ;  1  Stra.  604,  Glib.  (/)  Colton  v.  Hoskins,  Rolls,  21   March 

Bq.  Rep.  168;  4  Bro.  C.  C.  466,  cited ;  see  1738;  16  Yin.  Abr.  486,  pi.  3;  and  see 

Lady  Hooke  v.  Orove,  6  Yin.  Abr.  203,  Lord  Kilmurry  o.Dr.  Grey,  2  P.  Wms.  671, 

pi.  40.  cited ;  explained  in  3  Atk.  713. 

(k)  See  4  Bro.  C.  C.  466.  (m)  8  Atk.  695 ;  1  Yes.  298. 


(I)  An  infant  may  also  execute  a  potoer  coupled  with  an  interest,  if  his  infancy  be 
dispensed  with ;  or  if,  from  the  nature  of  the  power,  it  be  evident  that  it  was  in  the 
contemplation  of  the  author  of  the  power  that  it  should  be  exercised  during  minority. 
1  Prest  Abs.  326. 

(II)  I  have  not  been  able  to  find  any  case  on  this  point  in  Reg.  Lib.  The  point  pro- 
bably arose  incidentally  in  a  case  of  Colton  and  Newland,  which  appears  from  the  registrar's 
book  to  have  been  before  the  M  ester  of  tiie  Rolls,  in  Hilary  Term  1738. 
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operates  upon  what  were  iises  at  the  time  it  passed.  A  power  not  rimpiy  col- 
lateral ifl  a  beneficial  right  to  direct  the  tmetee  to  conrey  the  estate  to  whom  yoa 
shall  appoint.  This  direction  an  infant  cannot  give  by  reason  of  his  noii-ag«. 
Therefore,  the  appointee  nerer  gains  a  use,  or  equitable  right  upon  whieh  the 
statute  can  operate.  The  law  is  already  carried  to  its  utmost  limit  in  the  power 
giren  to  femes  covert,  and  the  disability  of  an  infant  is  much  stronger  than  that 
of  a  married  woman  ;  and  a  married  woman,  before  the  statute,  might  have 
directed  the  use^  if  empowered  to  do  so.  In  a  very  recent  case  (ii),  Sir  John 
Leach  held  at  the  Rolls,  that  an  infant  female  had  no  disposing  power  oTer  per- 
sonal estate  given  to  her  separate  use,  although  a  settlement  of  it  was  made  by  the 
direction  of  the  court.  He  said,  that  by  the  rule  of  law  she  had  no  power  of 
disposition  during  her  minority,  and  the  court  had,  he  thought,  no  jurisdiction  to 
give  her  such  power ;  and  he  was  not  aware  that  any  case  was  to  be  found  in 
which  the  court  had  attempted  to  exercise  such  a  jurisdiction. 

4.  It  is  not  till  recently  that  the  case  of  Grange  v.  Tiving,  before  C.  J.  Bridge- 
man,  was  known  to  the  profession  (o).    A  settlement  was  made  by  a  covenant 
to  stand  seised  to  the  use  of  the  settlor,  for  life,  remainder  to  his  wife  in  fee^ 
with  a  power  for  him,  or  any  of  the  heirs  of  his  body,  to  revoke  the  uses  and 
limit  new  ones.    The  settlor  died,  leaving  an  only  daughter,  and  she,  whilst  an 
infant  and  married,  exercised  the  power  of  revoking  the  use  to  the  wife,  and  limit- 
ing the  fee  to  herself.    The  C.  J.  held,  that  the  two  powers  to  revoke  and  limit 
new  uses  were  distinct  powers,  an^  that  she  might  revoke,  notwithstanding  her 
coverture  and  infancy,  but  could  not,  during  her  infancy,  exercise  the  power  of 
limiting  new  uses.    He  said,  that  if  a  man  make  a  feoffment  to  the  immediate  use 
of  J.  S.  for  his  life,  who  is  then  nineteen  or  twenty  years  old,  and  so  of  age  of 
discretion,  or  to  the  use  of  Alice  Stile,  who  is  then  a  feme  covert,  with  power  to 
make  leases  for  three  lives,  &c.,  he  would  not  determine  whether  a  lease  according 
to  that  power,  executed  by  that  infant,  be  good  or  not ;  for  without  all  doubt  it 
might  have  been  so  limited,  by  express  words  of  the  power, "  that  he  or  she  might 
make  such  leases  whether  he  or  she  were  within  age  or  of  full  age,"  and  then  it 
had  clearly  been  good  ;  for  if  he  who  was  owner  of  the  estate  had  no  disa- 
bility upon  him,  he  might  make  use  of  any  hand,  how  weak  soever,  to  reach  oat 
that  estate.    But  the  question  will  be,  in  that  case,  whether  he  who  made  that 
conveyance,  by  naming  the  person  whom  he  then  knew  to  be  an  infant,  and  gi^ioS 
an  immediate  estate  and  an  independent  power  to  make  leases  without  restrietioa 
in  point  of  time,  did  not  intend,  that  notwithstanding  that  incapacity,  the  infimt 
should  make  such  leases,  and  so  might  implicitly  intend  what  he  might  hare  ex- 
pressed, that  they  should  be  good  leases,  whether  made  under  that  disability  or  not 
If  I  make  a  conveyance  to  the  use  of  myself  for  life,  remainder  to  my  first  son  to 
be  begotten,  with  a  power  of  making  leases  to  myself,  and  after  to  my  son  when 
he  comes  to  be  in  possession  if  I  die,  my  son  at  the  age  of  twenty  years,  yet  Iw 
held,  that  he  could  not  execute  this  power  of  leasing  till  he  came  to  twenty-one. 
He  then  compared  powers  of  revocation  to  conditions,  and  quoted  the  oases  upon 
conditions  upon  which  he  relied.    He  thought  such  a  condition  upon  a  feoffment, 
**  that  if  he,  or  the  heir  of  his  body,«gned,  sealed,  and  delivered  "  such  a  writing, 
then  the  feoffment  should  be  void,  might  be  performed  by  the  heirs  of  his  body, 
notwithstanding  infancy  or  coverture,  for  though  the  signing,  sealing,  and  deliver- 
ing were  acts  individual  and  inseparable  from  the  person,  yet  they  were  but  external, 
corporeal,  and  mechanic  acts.    There  was  nothing  required  but  the  thing  done^ 
nothing,  in  the  performance  of  the  condition,  that  of  itself  required  any  other 
concurrence  of  judgment  but  such  as  was  requisite  to  the  natural  efficiency  of  the 
act,  as  in  the  case  if  the  conditions  were  if  he  in  person  tendered  a  ring,  though  the 

(ft)  Simson  v.  Jones,  2  Rnss.  &  Myl.  365.  (o)  Brldg.  107,  by  Ban. 
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act  were  penonal,  yet  nothing  more  of  ekill  or  nndentanding  was  required  to  it 
than  what  was  necesnry  to  the  effeeting  that  act,  that  i%  the  tender  of  the  ring. 
But  if  an  act  of  judgment  was  required,  an  inf»nt  could  not,  he  thought,  reroke. 
He  then  relied  upon  the  general  intent  of  the  settlor ;  for  if  an  inluit  cannot 
revoke,  the  words  and  intent  are  not  performed,  **  that  any  heir  of  his  hody  may 
revoke.'*  Prohahiy  no  heir  of  the  body  may  revoke  ;  for  the  heb  of  the  body 
may,  for  several  successions,  be  a  daughter,  and  those  daughters  be  married  before 
twenty-one ;  then,  notwithstanding  this  power,  a  stranger  shali  hold  the  land, 
and  so  she  that  was  an  in&nt  shall  prejudice  herself  irrecoverably  by  an  act  by 
her  during  her  infancy.  The  like  may  be  the  mischief  if  the  heir  of  the  body 
were  a  son :  if  he  cannot  revoke  during  his  minority,  perhaps  he  can  never  revoke, 
for  he  may  die  during  his  minority,  and  leave  a  son  or  daughter  behind.  But 
he  was  of  opinion  tliat  she  could  not  exercise  the  power  of  appointing  the  estate 
to  her  own  prejudice. 

5.  Bridgeman's  distinction,  that  a  power  of  revocation  and  new  appointment 
may  be  executed  by  an  infant  to  the  extent  of  the  revocation,  though  not  further, 
woold  probably  not  l>e  followed  at  this  day.  His  reasoning  b  not  satis&ctory, 
either  with  reference  to  the  capacity  of  the  infiuit,  the  donee,  or  the  intention  of 
the  donor.  His  opinion  was,  that  an  infanlmay  execute  a  power  appendant,  but 
he  does  not  discuss  the  real  question,  viz.  whether  such  a  power  is  not  in  the 
nature  of  property,  and  therefore  incapable  of  being  exercised  by  an  infant. 


Page  259. 

Scroggs  v.  Scroggs. 
Reg.  Lib.  B.  17M,  fol.  496. 

Thr  trust  in  the  agreement  before  marriage  was,  "  to  permit  such  son  or  sons 
of  their  bodies,  and  the  heirs  male  of  such  sons,  to  receive  the  rents  during  all  such 
time  as  the  trustees  should  have  in  the  premises,  as  the  plaintiff's  father,  together 
with  the  trustees,  or  the  major  part  of  them,  or  together  with  the  survivor  of  them, 
should  appoint.**  By  the  settlement,  the  eldest  son,  was  in  every  event  to  have 
100^  a  year,  and  children  were  substituted  for  «ofi#.  The  settlement  was  executed 
when  the  plaintiff,  the  eldest  son,  was  two  And  one-half  year  old,  and  he  had  lost 
his  sight.  The  plaintiff  stated  that  his  &ther  wanted  him  to  sell  his  reversion, 
which  he  would  not  do,  and  tlut  then  the  fiither  made  a  baigain  with  the  second  son, 
to  whom  he  appointed  :  That  the  &ther  represented  to  the  trustee  that  the  eldest 
son  had  threatened  to  sell  his  reversion,  and  was  very  undutiful,  &c.  The  plaintiff 
insisted  that  the  variation  in  the  settlement,  as  there  was  then  no  other  sou,  and  he 
had  lost  his  sight,  was  to  warrant  an  appointment  to  a  daughter,  in  case  there  was 
no  other  son. 

The  father  and  mother  denied  any  knowledge  of  the  variation ;  and  stated 
the  disorderly  life  of  the  son,  and  his  marriage  to  a  woman  of  no  fortune.  The 
father  stated  that  he  Applied  to  his  son  to  join  in  the  sale  of  the  estate  for  his  own 
benefit. 

The  father's  answer,  in  which  he  represented  the  Dakc  of  Somerset,  the  sur- 
viving trustee,  as  a  perfectly  consenting  party  to  tlie  appointment,  was  flatly  con- 
tradicted by  the  Duke  himself,  who  stated,  that  he  believed  that  the  father  had 
misrepresented  the  son  to  him,  and  that  if  he  had  been  apprised  of  all  the  circum- 
stances, he  would  not  have  executed  the  appointment. 

There  appeared  to  be  a  dispute  between  the  fother  and  eldest  son,  about  another 
estate,  belonging  to  the  son,  of  which  the  father  had  received  the  rents  during  the 
son's  minority. 

3  N 
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It  was  deerecd,  **  thai  the  deed  of  appointment  be  set  aaide^  and  that  it  bi 
deliveied  op  to  the  plaintiff  to  be  cancelled  ;  and  that  neither  the  defendant  Edward 
Seroggi^  the  second  sod,  nor  any  of  his  issue,  do  insist  on,  or  make  use  of  the  deed 
of  appointment,  or  the  contents,  or  operation  of  it,  in  any  conrt  of  law  or  of  equity. 
And  bis  Lordship  doth  declare,  that  the  settlement  executed  after  the  manisge^ 
bath  onwamntably  departed  from  the  marriage  articles,  by  limiting  the  estate  to 
the  use  of  such  Mid  or  ekildrm  as  should  be  appointed,  instead  of  limiting  the 
same  to  such  torn  or  mmB,  &c.  and  that  the  same  ought  to  be  rectified.  And  hit 
Lordship  ordered  a  new  settlement  to  be  executed  accordingly/'  and  the  &thei 
was  decreed  to  pay  the  eoata. 


Page  300. 
i^otme  Y.  Cadcffon. 

In  this  case,  where  it  was  contended  that  a  general  bequest  by  Mr*  Gsdogta 
included  property  oyer  which  he  had  only  a  power,  and  consequently  defested  i 
gift  in  the  settlement  to  Lord  Cadogan  in  defiiult  of  appointment,  it  was  admitted 
in  the  aigoment  that  in  general  a  sweeping  disposition,  howsTer  unlimited  in  tersiii 
would  not  include  property  oyer  which  the  testator  had  merely  a  power,  unleei  ss 
intention  to  execute  the  power  could  be  inferred  from  the  will.    But  it  was  tfid 
that  great  Judges  bad  disapproyed  of  that  rule.    Lord  Alyanley,  in  Langbsm  f . 
Nenny,  8  Ves.  407,  wished  that  the  rule  had  been  otherwise ;  and  that  it  had 
been  held  that  a  general  disposition  would  operate  as  an  execution  of  the  pomr ; 
and  in  Nannock  r.  Horton,  7  Ves.  891,  Lord  Eldon  said,  that  he  was  not  esie 
that  the  rule  as  now  established  did  not  defeat  the  intention  nine  times  out  of  tes. 
In  feyour  of  the  rule,  it  had  been  said  that  to  oyerturn  it  would  be  to  destroy  the 
distinction  between  power  and  property.    That  was  denied.    The  marked  sod 
only  material  distinction  between  power  and  property  is,  that  in  case  of  absolsti 
property,  although  the  party  make  no  disposition  of  it,  yet  it  will  deeoend  to  hii 
representatiyes ;  whereas  a  person  must  actually  execute  his  power,  or  the  hsA 
will  go  to  the  person  to  whom  it  is  giyen  in  default  of  appointment.    But  whj 
should  not  the  same  words  operate  as  an  execution  of  the  power  which  weald 
pass  the  absolute  interest  1   Where  is  the  distinction  as  to  the  pnrpossa  of  die- 
position  between  a  general  power  like  this  and  the  abeolute  interssti    If  the 
solemnities  required  by  the  power  are  adhered  to»  it  would  atartle  a  maa  <f 
common  sense,  not  yersed  in  legal  subtleties^  to  understand  so  i^ned  a  die- 
tinction.    As  therefore  the  rule  stood  upon  no  principle,  and  had  been  regretted 
by  great  Judges,  the  Court  would  be  anxious  to  distinguish  cases^  and  not 
to  consider  every  case  within  this  general  rule.     Now  there  was  not  a  aa^ 
case  in  the  books  which  governed  the  present.     It  was  a  pecnliaiiy  stroQg 
case.    The  gift  to  the  Earl  in  defealt  of  appointment  was  without  oonsideratiea, 
and  the  parties  had  a  power  of  revocation.    The  persons  who  prepared  the  settle- 
ment did  not  understand  the  dbtinction  between  power  and  property.    They  gave 
the  money  to  such  persons  as  Mr.  C.  should  appoint,  and  in  de&nlt  of  appoii^ 
ment,  to  him  and  his  assigns.    There  the  power  was  merely  nugatory  ;  it  was  not 
larger  than  the  gift,  nor  different  from  it  in  effect ;  besides^  the  prc^perty  moved 
from  Mr.  Cadogan ;  the  settlement  as  to  the  Earl  was  merely  voluntary  ;  and  the 
power  was  part  of  Mr.  Cadogan's  old  dominion,  and  consequently  the  execntioa 
of  it  must  receive  a  fevourable  interpretation.    In  this  respect  it  was  said  that  all 
the  eaaea  were  distinguishable  :  Moulton  r.  Hutchinson,  1  Atk.  668  ;  Andrews  a. 
Emmott,  2  Bro.  C.  C.  29T ;  Bnckland  e.  Barton,  2  H.  Blackst  136 ;  Crofi  f' 
Slee,  4  Yes.  80 ;  Nannock  v.  Horton,  7  Yes.  891 ;  and  Bradley  e.  Weetoott,  18 


APPENDIX.  915 

Yes.  445y  were  all  cases  where  the  power  was  giren  hy  one  person  to  another 
and  could  not  be  compared  to'  the  present,  where  the  power  was  reserved  hy  the 
party  orer  his  own  property.  There  were  two  cases,  it  was  admitted,  where 
nearly  the  same  circnmstances  did  occur,  Ex-parte  Caswell,  1  Atk*  699,  Bennet  o- 
Ahurrow,  8  Yes.  609,  But  the  first  case  came  on  merely  upon  a  petition,  and 
Lord  Hardwicke  said,  he  would  not  say  what  his  opinion  would  be,  if  it  came  on 
upon  bill  and  answer.  Besides,  Lord  Hardwicke  over-ruled  this  case  by  a  later 
determination.  In  the  last  case  the  property  in  default  of  appointment  was  given 
to  the  next  of  kin,  which  might  be  thought  to  distinguish  it  from  the  present. 
But  if  there  was  no  authority  against  the  plaintiffj  there  were  two  very  considerable 
cases  in  her  favour.  The  first  was  Maddison  v.  Andrew,  1  Yes.  67«  There  a  man 
made  a  settlement,  reserving  to  himself  power  to  charge,  limit,  or  appoint  the 
estate,  with  any  sum  not  exceeding  1,000  L  By  his  will,  without  making  the 
slightest  reference  to  his  power,  he  gave  some  legacies,  and  then  charged  all  his 
estate  with  the  payment  of  his  debts  and  legacies.  Lord  Hardwicke  held,  that  the 
power  was  part  of  the  old  ownership,  and  that  it  was  but  a  shadow  of  difference 
that  he  had  chaiged  all  hit  estate,  whereas  that  was  before  settled  to  uses,  for 
these  powers  to  the  owner  were  to  be  considered  as  part  of  the  property.  Now 
thu  was  precisely  the  present  case ;  and  to  decree  against  the  plaintiff,  the  Court, 
it  was  strongly  insisted,  must  over- rule  Lord  Hardwicke*s  decinon.  The  other 
case  was  Standen  v.  Standen.  It  was  impossible  to  read  that  case  without  seeing 
tliat  Lord  Rosslyn  would  have  decided  it  on  the  ground  of  the  power  being 
equivalent  to  the  ownership,  even  if  the  circumstance  had  not  ooonxTed  to  which 
the  decision  was  generally  referred,  that  the  testatrix  had  no  real  estate  except 
what  was  subject  to  the  power;  and  yet  in  that  case  the  power  was  a  gift 
by  a  will  from  a  husband  to  his  wife,  and  was  not  a  part  of  the  donee's  old 
dominion. 

On  the  other  hand,  it  was  argued,  that  to  hold  the  will  to  be  an  execuUon  of  the 
power  would  be  to  oveivrule  all  the  cases  on  residuary  bequests.  The  case  of 
Maddison  «.  Andrew  decided  nothing  more  than  that  where  a  man  had  a  general 
power  of  appointment  the  fund  should  be  subject  to  his  debts,  which  had  been 
long  the  law  of  that  court ;  but  the  Master  of  the  Rolls  observed,  that  there,  as  in 
the  case  before  him,  the  estate  was  settled  subject  to  the  power ;  at  any  rate  then, 
it  was  said,  that  case  was  not  now  an  authority. 

The  Master  of  the  Rolls  held  that  the  will  did  not  amount  to  an  execution 
of  the  power.  The  circumstance  of  the  attestation  had  been  held  not  to  be 
material,  and  it  was  now  settled  that  a  general  disposition  would  not  include 
property  over  which  the  party  had  only  a  power,  unless  an  intention  appear. 

Page  313. 

Temped  v.  Sabme, 

PoUexfen  r.  Adetmere* 

Crancbrt,  29th  June  1743. 
24M  November  1702.  By  a  marriage  settlement,  a  term  of  <^  years  was 
created  to  raise  and  pay  to  younger  children  such  sums  as  the  fiither  ahould  think 
fit,  and  as  he  by  deed  or  will  should  appoint,  and  subject  to  and  chargeable  with 
the  same  upon  trust  to  attend  the  inheritance.  The  fiither,  who  was  tenant  for 
life,  and  the  eldest  son  of  the  man  who  was  tenant  in  tail,  suffered  a  recovery  to 
the  use  of  the  father  in  fee,  but  the  recovery  did  not  destroy  the  term.  The 
father  and  son  made  a  mortgage  in  fee,  and  the  fiither  covenanted  not  to  make  any 
appointment  of  portions  to  over-reach  the  mortgage.    By  his  vrili  he  devised  the 
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mtaiefl  to  trostees,  to  sell  and  pay  the  incnmbrances  and  hb  debts ;  and  out  of  tire 
remainder  of  the  money  to  |»ay  his  aeoond  ion  1,000 /.,  and  to  his  two  daaghten 
3,000  /.  ap-pieoe.  The  eeoond  son  and  two  daughters  inabted  that  the  will  operated 
as  an  appointment  of  portions  under  the  term,  and  that  they  were  entitled  prior 
to  the  mortgages.  By  the  deeree  made  by  the  Lord  Chancellor,  after  stating  that 
a  question  arising  whether  the  portions  and  maintenance  given  by  the  said  will 
out  of  the  resldoe  of  the  money  arising  by  sale  of  the  real  estate,  ought  to  be  eoa- 
sidered  as  an  execution  of  the  power  vested  in  the  said  testator  by  his  msrriige 
settlement,  touching  portions  and  maintenances  for  his  younger  children,  and  ass 
cliafge  on  the  term  of  600  years  thereby  limited,  hb  Lordship  declared  that  tbe 
same  could  not,  under  the  circumstances  of  the  ease,  be  considered  as  an  exe- 
cution of  the  said  power^  or  a  charge  on  the  said  term  of  600  years ;  and 
therefore, 

Did  order  and  decree  the  said  William  Freeman,  the  surviving  trustee  of  the 
said  term,  to  assign  the  same  to  attend  the  inheritance,  or  for  tbe  benefit 
of  any  purchaser  or  purchasers  of  the  said  estate,  aa  the  said  Master  shall 
direct* 


Page  318. 
WaUop  T.  Earl  of  Portsmouth,  Rolls,  25th  April  1752. 

BY  INDENTURES  of  Lease  and  Release,  of  the  25th  and  26th  days  of  May 
1742,  the  Rt;lease  being  of  four  parts,  and  made  between  William  Sloper,  Char]«e 
Smith,  and  Alexander  Chalmers,  of  the  first  part ;  John  Wallop  and  Catherine 
hb  wife  (afterwards  Lord  and  Lady  Lymiugton),  of  tbe  second  part ;  Thomas 
Vivian,  Esq.  of  the  third  part ;  and  Joseph  Ashton,  Gent,  of  tlie  fourth  part, 
all  the  several  estates  of  Lady  Lymington  were  conveyed  to  several  uses,  and 
from  and  after  the  deaths  of  Lord  and  Lady  Lymington,  and  the  survivor  of  tbeait 
To  the  use  of  such  child  or  children,  sons  or  daughters,  or  solely  to  one  of  them, 
or  after  to  be  begotten,  on  the  said  Lady  Lymington,  by  her  said  husband,  or  b/ 
any  other  husband  or  husbands  that  she  should  after  marry,  in  such  shares,  &c. 
and  for  such  estates,  &c.  and  subject  to  such  conditions,  and  to  the  payment  of 
any  sum  or  sums  not  exceeding  2,000  /.  to  any  person  except  such  child  or  ehiidreu 
of  the  said  Lady  Lymington,  and  at  such  time  and  for  such  uses  as  Lsdy 
Lymington,  notwithstanding  her  coverture,  should  by  any  writing,  executed  by 
her  in  the  presence  of  three  witnesses,  appoint,  with  or  without  power  of  revoca- 
tion, and  with  or  without  power  of  limitation  of  new  and  other  usee  ;  in  de&sit 
of  appointment  to  the  first  and  other  sons  in  tail,  with  remainders  over. 

The  estates  were  vested  in  trustees  by  an  Act  of  Parliament,  to  sell,  and  psr 
debts,  and  lay  out  the  money  in  the  purchase  of  other  estates,  to  be  settled  with 
the  estates  unsold  to  the  old  uses. 

Lord  Lymington  died  the  18th  November  1740.  Lady  Lymington  died  U(b 
April  1750,  without  making  any  appointment,  in  pursuance  of  the  before  men- 
tioned power  in  the  Indentures  of  Lease  and  Release  of  the  25th  and  26th  days  of 
March  1742,  unless  by  will  hereinafter  mentioned. 

Lady  Lymington  by  her  will,  willed  and  desired  that  all  her  debts,  legwies, 
and  funeral  expenses,  be  fii-st  paid  and  satisfied  out  of  her  real  and  personal  estate, 
which  slie  did  thereby  charge  with  tlie  same  ;  and  gave  and  bequeathed  unto  her 
sons.  Barton  Wallop  and  Bennet  Wallop,  the  sum  of  2,000  /.  a-piece,  and  gave 
and  bequeathed  unto  her  son  Henry  Wallop  the  sum  of  1,000  /.  Then  she  gave 
other  B|>ecific  and  pecuniary  ligacies.    And  to  her  daughter  Catherine  the  6aai 
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of  7,000/.  besides  the  3,000/.  she  was  entitled  to  by  her  marriage  settlement, 
which  would  make  her  portion  10,000  /L  to  be  paid  her  when  she  should  attain  the 
age  of  21  years,  or  be  married  :  but  in  case  she  should  happen  to  die  before  she 
attained  the  age  of  21  years,  or  be  married,  then  her  will  and  desire  was  that  the 
said  sum  of  7,000/.  should  go  and  be  equally  divided  amongst  her  younger 
children.  And  lastly,  all  the  rest  and  residue  of  her  goods,  chattels,  pictures, 
furniture,  and  estates  both  real  and  personal  whatsoever  and  wheresoever  slie  died 
possessed  of  (after  the  above  legacies  and  funeral  expenses  should  be  first  paid  and 
satisfied),  she  gave,  devised,  and  bequeathed,  unto  her  eldest  son  John  Wallop, 
£squire,  commonly  called  Lord  Viscount  jLyniington,  his  heirs  and  assigns. 

Quasre, — Whether  the  will,  under  the  circumstances  aforesaid,  is  executed 
according  to  law,  or  not ;  and  if  the  same  will  operate  as  a  sufficient 
appointment  by  virtue  of  the  deed  of  the  26th  of  May  1742, 
or  not  ? 

The  answer  to  this  query  will  depend  upon  several  others,  and  I  am  of  opinion 
that  the  power  might  be  executed  by  will.  That  the  execution  of  this  will  in 
the  manner  stated  is  a  sufficient  execution  within  the  power.  That  though  she 
does  not  refer  to  the  power,  nor  describes  the  particular  lands  subject  to  it,  other- 
wise than  by  the  words  my  estate,  yet  if  she  had  no  real  estate  (as  from  its  being 
stated  that  all  her  estates  were  settled,  I  presume  she  had  not),  I  think  the  will, 
as  penned,  must  from  necessity  be  understood  to  mean  the  estates  included  in  her 
power.  ' 

That  the  several  sums  of  money  given  to  her  children  and  others  were  charged 
by  virtue  of  the  will  and  power,  so  far  as  her  power  extended  ;  and, 

That  the  real  estate,  subject  to  those  charges,  is  well  passed  by  tlie  will,  as  an 
appointment  to  John  Wallop,  her  eldest  son.  2>.  Byder,  24th  April  1750. 

His  Honor  did  declare,  that  the  appointment  made  by  the  said  Inte  Lady 
Lymington  of  2,000  /.  to  her  son,  the  plaintiff,  Barton  Wallop  ;  of  2,000  /.  to  her 
son,  the  plaintiflp,  Bennet  Waliop ;  of  1,000/.  to  her  son,  the  plaintiff,  Henry 
Wallop  ;  of  7,000/.  to  her  daughter,  the  plaintiff,  Catherine  Wallop  ;  and  of  500/. 
to  the  defendant,  Jeffery  Ekins  ;  100  /.  to  Elizabeth  Barton,  wife  of  Jeffisry  Barton  ; 
100  L  to  Matthew  Barton  ;  100  /.  to  Montague  Barton  ;  100/.  to  George  Reynold- 
son  ;  10  /.  to  Mary  Brett ;  and  10  /.  to  Ann  Horsley,  is  a  good  appointment.  And 
did  order  and  decree  that  it  be  referred  to  the  said  Msster,  to  compute  interest  on 
all  the  several  sums  in  the  said  appointment  before  mentioned,  except  the  7,000/. 
to  the  plaintiff  Catherine  Wallop,  after  the  rate  of  4  /.  per  cent,  per  annum,  from 
the  end  of  one  year  after  the  death  of  the  said  late  Lady  Lymington.  And  it  was 
ordered,  that  the  said  several  sums,  and  interest,  to  be  computed  as  aforesaid,  be 
paid  by  the  defendants  John  Sanderson  and  Charles  Randolph,  out  of  the  surplus 
of  the  money  which  sliould  arise  by  sale  of  estates  vested  in  them  by  the  said  Act 
of  Parliament.  And  that  the  rents  and  profits  thereof,  after  the  other  trusts  men- 
tioned in  the  said  Act  of  Parliament  were  pci-formed,  and  the  several  other  sams 
appointed  for  the  several  other  persons  before  named,  and  interest  for  the  same, 
were  to  be  paid  them  respectively.  And  in  case  there  should  be  any  surplus  of 
the  money  which  should  arise  by  sale  of  the  said  estate,  after  the  execution  of  the 
trusts  contained  in  the  said  Act  of  Parliament,  and  the  payment  of  the  said  several 
sums  In  the  appointment  before  mentioned,  and  interest  as  aforesaid,  it  was  ordered, 
that  the  same  be  laid  out  in  the  purchase  of  lands,  with  the  approbation  of  the  said 
Master  :  end  such  lands  were  to  be  conve^^ed  to  the  defendant.  Lord  Lymington,  and 
his  heirs ;  and  until  such  purchase  should  be  made,  it  was  ordered  that  such  surplus 
be  laid  out  in  the  purchase  of  South  Sea  annuities,  subscribed  in  the  name  and  with 
the  privity  of  the  said  Accountant-general ;  and  he  was  to  declare  the  trust  thereof, 
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rabject  to  the  further  order  of  the  Court  And  it  was  ordered  that  the  interest  of 
sach  Sooth  See  ennaiUes  be  paid  to  the  seme  persons  as  would  be  entitled  to  the 
rents  and  profits  of  the  lands  if  purchassd. 

Page  331. 

Dillon  Y.  IHUoH. 
Reg.  Lib.  26th  January  1809. 

**  Deoreb  a  settlement  to  be  executed,  pursuant  to  the  articles  of  the  2oth  of 
October  1764,  in  the  pleadings  mentioned :  and  aooordinglj  let  the  lands  of  Lisss- 
▼ora,  and  the  lands  of  Baltydaniel^  subject  to  a  life  estate  to  Charles  Bun  worth  and 
Mary  his  wifs  in  the  lands  of  LifisaTora,  and  to  a  life  estate  for  Charles  Bunworth 
in  the  lands  of  Baltydaniely  be  settled,  as  to  a  moiety,  to  the  use  of  Croker  Dillon, 
for  life,  remainder  to  his  first  and  every  other  son  in  quasi  tail ;  remainder  to  his 
daughters  in  quasi  tail ;  remainder  to  Elizabeth  Bunworth  in  quasi  fee.  And  aa 
to  the  other  moiety,  to  the  use  of  Elizabeth  Banworth  for  life  ;  remainder  to  her 
first  and  other  sons  in  quasi  tail ;  remainder  to  her  daughters  in  quasi  tail ;  re- 
mainder to  Croker  Dillon  in  quasi  tail  special,  with  a  power  to  the  said  Croker 
Dillon  of  appointing  both  moieties,  in  such  shares,  manner  and  proportions  as  he 
should  think  fit,  amongst  the  children  of  him  and  Maxy  hb  wife :  and  declare  that 
the  will  of  the  said  Croker  Dillon  was  a  good  execution  of  the  said  power,  eo  &r 
as  is  intended  to  make  an  equal  distribution  of  the  said  settled  estates  between  the 
children  of  the  said  marriage,  but  to  the  extent  only  of  limiting  to  them  respec^ 
tively  estates  tail  therein  :  and  declare  that  each  of  the  children  took  one-seyenth 
of  the  lands  of  laasavora  and  Baltydaniel  as  tenants  in  tail :  and  in  the  events 
which  have  happened,  decree  the  plaintiff  entitled  to  three-sevenths  of  the  said 
lands  of  Lissavora  and  Baltydaniel,  and  of  the  other  landi  mentionoi  in  the  wiU  of 
Croker  Dillon^  heing  the  landi  of  KiUemacroshane^  Shandine  and  Lahem  ;  that  is 
to  say,  one-seventh  in  his  own  right,  one-seventh  devised  to  his  brother  John^  and 
one-seventh  devised  to  Caroline  Dillon :  and  let  three-sevenths  of  the  said  landa 
be  set  apart  accordingly,  and  for  that  purpose  let  there  be  a  partition." 

Account  of  the  rents  and  profits  of  the  three^sevenths,  viz.  of  one  seventh  from 
the  death  of  the  father,  one-seventh  from  the  death  of  John,  one-seventh  from  that 
of  Caroline. 

DefendantB  to  account  for  sums  received  by  them  out  of  the  shares  of  John  and 
Caroline,  and  defendants  Elizabeth,  Anne  and  Harriet  to  give  credit  for  snchsuna 
out  of  certain  bonds  mentioned  in  the  pleadings. 

Injunction  to  restrain  proceedings  on  foot  of  the  bonds  continued  till  the  taking 
of  the  accounts. 

No  costs. 

Pages 
367,  791,  792,  793,  794,  795,  804,  806,  827,  828,  832. 

Earl  of  Cardigan  v.  Montagne, 
Reg.  Lib.  A.  1754^  foU  406. 

This  case  arose  upon  a  question  of  Election. 

It  appeared  that  the  late  Duke  of  Montague,  under  a  power  contained  in  hia 
marriage  settlement,  executed  leases  to  the  defendant,  Edward  Montague,  who  exe- 
cuted declarations  of  trust,  declaring  such  leases  to  be  made  in  trust  for  the  Duke  ; 
and  the  defendants  prayed  an  inquiry  as  to  the  quantum  of  the  rent,  fce.  before  they 
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were  put  to  their  election,  and  hoped  that  the  Conrt  would  thereupon  first  deter- 
mine the  yalidityor  invalidity  of  such  leases. 

Wbereopon  it  was  referred  to  Master  Montague,  to  look  into  the  several  leases 
which  were  made  by  the  Duke  to  Edward  MontaguSi  of  the  settled  estate,  which 
were  then  suhsbting,  and  to  inquire  what  powers  were  vested  in  the  Duke  for 
lea^Dg  the  estates,  and  to  state  his  opinion  thereon. 

The  Master  by  his  report  stated  that  he  had  inquired  what  powers  were  vested 
in  the  Duke  ;  and  that  the  only  power  which  was  vested  in  him  was  contained  in 
a  settlement  of  Jan.  1704,  in  the  words  following :  **  Provided  also,  that  it  shall  be 
lawful  for  the  said  Earl  Montague,  and  John  (the  late  Duke),  as  they  should  be  in 
possession  during  their  lives  respectively,  by  Indenture  under  his  or  their  respec- 
tive hand  or  hands,  and  seal  or  seals,  attested  by  two  or  more  credible  witnesses,  to 
make  any  lease  or  leases  of  all  those  ironworks  and  furnaces  in  the  city  of  South- 
ampton, and  of  all  other  the  lands,  tenements,  woods,  hereditaments,  rights,  pri- 
vileges, and  other  things,  mentioned  in  and  agreed  to  be  demised  by  the  Earl,  by 
an  Indenture  bearing  date  the  29th  Dec.  1701,  and  certain  deeds  therein  recited,  for 
such  term  and  terms,  and  under  such  rents,  covenants,  and  agreements,  as  are 
therein  agreed  on,  or  to  any  person  or  persons,  from  time  to  time,  for  any  term  or 
number  of  years  absolute,  not  exceeding  thirty-one  years,  or  for  any  number  of 
years  determinable  on  one,  two,  or  three  lives  in  possession  or  reversion,  or  by  way 
of  future  interest,  so  as  there  be  not  in  being  at  one  and  the  same  time  any  lease 
or  leases  for  years  absolute,  for  above  thirty-one  years  in  the  whole,  and  so  as  all 
such  leases,  determinable  on  life  or  lives,  be  not  to  continue  longer  than  for  three 
lives,  and  so  as  upon  every  such  lease  there  be  reserved  such  rents  or  payments,  or 
more,  as  by  the  said  Indentures  thereinbefore  referred  to  was  mentioned  and  agreed 
to  be  reserved ;  and  also,  by  any  Indenture  in  like  manner  to  be  made  and  attested, 
to  make  any  lease  or  leases  of  any  of  the  said  messuages  in  the  county  of  Middle- 
sex, for  the  encouragement  of  rebuilding  the  same,  for  any  term  or  terms  not  ex- 
ceeding sixty-one  years  from  the  making  thereof,  at  and  under  the  like  respective 
rents  as  were  paid  for  the  same  on  the  first  building  thereof,  or  more ;  and  also  by 
an  Indenture,  in  like  manner  to  be  made  and  attested,  to  make  any  lease  or  leases 
of  all  or  any  other  part  or  parcel,  parts  or  parcels  of  the  same  premises  before  men- 
tioned, other  than  the  said  capital  messuage  called  Ditton -house,  and  the  orchards, 
gardens,  yards,  and  lands  limited  to  the  use  of  Lady  Mary  Churchill,  and  also  other 
than  the  aforesud  mansion-house  called  Boughton- house,  with  the  appurtenances 
thereof,  unto  any  person  or  persons  for  the  term  of  twenty-one  years,  or  for  any 
term  or  number  of  years  not  exceeding  twenty-one  years,  or  for  any  term  or  num- 
ber of  years  determinable  upon  the  death  of  one,  two,  or  three  lives  in  possession, 
or  by  way  of  future  interest  of  such  of  the  said  premises  as  have  been  usually  de- 
mised for  one,  two,  or  three  life  or  lives,  or  for  years  determinable  upon  the  death 
of  one,  two,  or  three  person  or  persons,  so  as  such  estates  granted  in  possession,  and 
by  way  of  future  interest  absolute,  be  not  inade  to  continue  longer  than  for  twenty- 
one  years,  and  so  as  su^h  terms  for  years  granted  for  longer  time  than  twenty-one 
years  be  aii  made  determinable  upon  the  deaths  of  one,  two,  or  three  persons  at  the 
most,  and  so  as  upon  all  such  leases  made  of  such  part  of  the  said  premises  as  have 
been  usually  let  for  three  lives,  or  for  any  term  of  years  determinable  upon  one, 
two,  or  three  life  or  lives  in  possession  or  by  way  of  future  interest  as  aforesaid, 
there  be  reserved,  to  continue  due  and  payable  yearly,  during  such  leases,  the  an* 
eieniy  tfrao/,  and  aceusUmed  rents,  doofu,  herkm,  and  services  usually  paid  for  the 
same,  or  mare,  and  so  as  by  and  upon  all  such  leases  to  be  made  for  twenty -one  years, 
or  any  less  term  of  years  absolute,  not  usually  let  for  life  or  lives,  or  for  years  deter- 
minable on  lives  as  aforesaid,  there  be  reserved,  to  continue  due  and  payable  yearly, 
during  the  continuance  of  such  leases,  the  utmost  and  best  improved year^  rent  or 
rents,  which  at  the  time  of  making  thereof  can  or  may  he  reasonably  gotten,  without 
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fine  or  other  income  for  the  same,  and  so  as  in  every  rach  lease  or  leases  which  shall 
he  made  hy  virtue  of  any  of  the  powers  aforesaid,  there  he  contained  a  condition  of 
re-entry  for  non-payment  of  the  said  rent  or  rents  thereby  to  he  reserved,  and  loas 
such  lease  or  leases  he  made  without  impeachment  of  waste  by  express  words  to  be 
tlierein  contained,  and  so  as  the  lessee  or  lessees  to  whom  such  lease  or  lessee  be 
made  do  execute  counterparts  thereof." 

(1)  And  the  Master  found  twenty-four  leases  respectively  numbered  from  one  to 
twenty-four,  both  inclusive,  to  have  been  all  the  leases  granted  hy  the  Duke  under  the 
power ;  and  he  stated  that  he  had  proceedisd  to  look  into  them.  And  he  found  that  the 
first  three  of  such  leases,  severally  numbered  1,  2,  and  3,  were  each  of  them  mede 
fur  the  absolute  term  of  twenty-one  years,  commencing  at  Lady-day  1748 ;  ssd 
that  all  the  other  twenty-one  leases  were  respectively  made  for  the  term  of  ninety- 
nine  years,  commencing  at  Lady-day  1749,  if  the  plaintifls,  Mary  Counteai  of 
Cardigan,  her  eldest  son,  and  the  Duchess  Dowager  of  Manchester,  or  any  of  them* 
should  so  long  live ;  and  as  to  the  lease,  No.  1,  whereby  the  mansion-house  celled 
Montague-house,  &c.  were  demised  to  Edward  Montague  for  twenty-one  yean 
absolutely,  at  the  yearly  rent  of  900  /.  payable  half-yearly,  at  Michaelmas  and 
Lady-day,  unto  the  testator  the  late  Duke,  and  the  person  or  persons  who  for  the 

*  time  being  should  be  seised  of  the  premises  in  reminder  after  him,  with  a  proviso 
therein  contained,  that  if  the  Duke  should  at  any  time  during  his  life,  and  the  eoo- 
tinuanoe  of  such  lease,  pay  or  tender  or  cause  to  he  paid  or  tendered  to  the  said 
Edward  Montague,  his  executors,  administrators^  or  assigns,  in  the  dining-hall  of 
Gray's-Inn,  li.,  then  the  lease,  and  all  clauses,  &c.  therein  contained,  shooM 
absolutely  determine  ;  and  the  like  proviso  or  power  being  inserted  in  every  one 
of  the  said  twenty-fbur  leases,  and  no  other  objection  having  been  made  befoie  the 
said  Master  to  the  said  lease,  No.  1,  but  what  arose  from  such  proviso,  which 
objection  had  been  made  to  every  one  of  the  said  twenty-four  leases,  the  Msster 
conceived  that  the  lease,  No.  1,  notwithstanding  such  objection,  was  a  valid  lease, 
and  warranted  by  the  said  power  of  leasing  (4;). 

(2)  But  as  to  the  said  lease.  No.  2,  whereby  not  only  the  honour  of  Gloucester, 
but  likewise  sixteen  several  manors  in  Northampton,  and  more  particularly  the 
manor  of  Boughton,  and  a  great  walk,  and  Houghton  Park,  with  the  deer  thereist 
together  with  other  lands  in  Northampton,  and  also  the  manor  of  BeauUeu  is 
Southampton,  were  demised  to  Edward  Montague  for  the  like  term  of  tweoty-oae 
years,  absolute,  at  the  yearly  rent  of  600/.  payable  half-yearly  as  aforesaid,  the  said 
Master  did  conceive,  from  the  general,  extensive,  casual,  and  uncertain  natnrsa  and 
values  of  the  greater  part  at  least  of  the  premises,  and  the  great  difficulty,  if  not 
utter  impossibility  arising  from  thence,  of  forming  any  judgment  whether  the  rent 
thereby  reserved  was  the  utmost  and  best  improved  yearly  rent  which  at  the  time 
of  making  such  lease  could  or  might  have  been  reasonably  gotten  for  all  the  pre- 
mises, and  the  rather  as  there  was  no  exception  contained  therein  of  Boughton- 
house,  &c  which  were  expressly  excepted  out  of  the  said  power  of  leasing,  for  the 
said  reasons  he  did  conceive  that  the  lease,  No.  2»  was  not  a  vi|)id  lease,  nor  wanaoted 
by  the  power  (y). 

(3)  And  as  to  the  said  lease,  No.  3,  whereby  the  manor  of  Ditton  and  Ditton  Park, 
together  with  a  farm  called  Hams,  and  ten  acres  of  land,  were  demised  to  Edward 
Montague  for  the  like  term  of  twenty-one  years,  at  the  yearly  rent  of  290/.  payable 
as  aforesaid,  there  being  no  exception  contained  in  such  lease  of  Ditton*hoose,  &c. 
limited  by  the  marriage  settlement  to  the  use  of  Lady  Mary  Churclihill  for  life* 
which,  it  was  admitted  before  the  said  Master,  were  part  of  the  manor  of  Ditton, 
and  were  expressly  excepted  out  of  the  power  of  leasing,  he  did  therefore  conceive 
tlio  said  lease,  No.  3,  not  to  be  a  valid  lease,  nor  warranted  by  the  power  (s). 

(x)  Thia  was  acquiesced  in.  (2)  This  was  acquiesced  In. 

(y)  This  was  acquiesced  in. 


I 
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(4)  And  as  to  the  lease,  No.  4,  whereby  the  iron-works  in  the  county  of  Southamp- 
ton, and  also  two  com-miUs,  and  the  land  thereto,  with  other  lands,  were  demised  to 
Edward  Montague  for  the  term  of  ninety-nine  years  determinable  on  the  lives  of 
three  several  persons  therein  named,  which  said  iron-works  and  farnaces,  and  other 
premises  demised,  did  appear  to  be  a  part  only  of  the  premises  comprised  in  the 
Indenture  of  December  1701,  referred  to  in  tlie  said  power  of  leasing,  and  which 
same  part  was  by  the  same  Indenture  agreed  to  be  separately  and  distinctly  demised, 
although  upon  looking  into  such  new  lease.  No.  4,  and  comparing  the  same  with 
the  said  Indenture,  and  particularly  with  the  articles  of  agreement  therein  recited, 
H  did  appear  that  the  very  same  premises  were  separately  and  distinctly  demised 
by  theaaid  new  lease,  No.  4,  and  that  such  and  the  same  rents  and  payments  were 
thereby  reserved  as  by  the  said  Indenture,  and  the  other  Indentures,  and  articles 
therein  recited  were  mentioned,  and  agreed  to  be  reserved,  yet  the  said  Master 
found  that  in  the  said  articles  there  was  contuned  not  only  a  covenant  on  the  part 
of  the  lessee  to  maintain,  keep,  and  leave  the  said  premiees  in  sufficient  repair, 
but  that  there  were  also  contained  therein  several  other  covenants  on  the  part  of 
the  lessee,  with  regard  to  the  time  or  manner  of  cutting  or  felling  the  several 
coppices  and  underwoods  thereby  agreed  to  be  demised,  the  not  putting  any  stock  or 
cattle  into  such  coppice,  and  the  like,  all  in  their  nature  tending  to  the  preserva- 
tion, good  management  and  improvement  of  the  said  premises ;  and  that  no  such 
covenants  on  the  part  of  the  lessee  were  contained  in  the  said  new  lease.  No.  4  ; 
and  as  by  the  said  power  of  leasing  it  seemed  to  be  particularly  intended  that  all 
leases  to  be  made  of  the  said  iron- works  and  furnaces,  and  other  the  premises 
mentioned  in  the  aforesaid  Indenture,  or  by  any  of  the  deeds  therein  recited^ 
should  be  made,  not  onlf  under  such  rents  and  payments,  but  likewise  under  suck 
covenants  and  agreements  as  were  therein  particularly  agreed  on,  and  the  afore- 
said several  covenants  on  the  part  of  the  lessee,  being  wholly  omitted  in  the  said 
new  lease.  No.  4,  for  that  reason  the  said  Master  conceived  such  new  lease  not  to 
be  a  valid  lease,  nor  warranted  by  the  power  (a). 

(5)  And  as  to  the  lease.  No.  5,  whereby  Palace  farm,  and  other  lands  in 
Bewley,  were  demised  to  Edward  Montague  for  the  like  term  of  ninety-nine 
years  determinable  on  the  same  lives,  amongst  which  premises  so  demised  were 
contained  other  part  of  the  premises  comprised  in  the  said  Indenture  of  the  20th 
December  1701,  and  thereby  also  agreed  to  be  separately  and  distinctly  demised  ; 
and  although  upon  looking  into  such  lease.  No.  5,  and  comparing  the  same  with 
the  sud  Indenture  of  the  29th  December  1701,  the  same  rents  and  payments  did 
appear  to  be  reserved  by  the  said  lease.  No.  5,  as  by  the  said  Indenture  of  the  20th 
December  1701,  and  the  Indentures,  &c.  therein  recited,  was  mentioned,  and 
agreed  to  be  reserved  in  respect  of  such  part  of  the  said  premises  as  were  com- 
prised in  the  Indenttire  of  the  20th  December  1701,  yet  it  appearing  that  such 
lease.  No.  5,  did  alao  contain  some  other  lands  and  premises  not  comprised  in  tlie 
said  Indenture  of  the  20th  December  1701,  and  particularly  certain  lands  therein 
mentioned,  for  that  reason  the  said  Master  did  conceive  that  the  said  lease.  No.  5, 
was  not  a  valid  lease,  nor  warranted  by  the  power  {b), 

(6)  And  as  to  the  five  several  leases  following,  viz.  No.  6,  No.  7,  No.  8,  No.  0, 
and  No.  10,  whereby  certain  messuages,  &c.  were  severally  demised  unto  the  said 
Edward  Montague,  for  the  like  term  of  ninety*  nine  years  determinable  on  the 
same  three  lives,  it  having  been  objected  before  the  said  Master,  that  the  several 
farms  and  premises  so  as  aforesaid  separately  demised  by  the  said  five  several  leases, 
had  not  been  usually  demised  for  one,  two,  or  three  lives,  or  for  years  determinable 
upon  the  death  of  one,  two,  or  three  person  or  persons,  and  no  old  leases,  nor  any 

(a)  This  was  acqaiosced  ia.  (b)  ThU  was  acquiesced  ia» 
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fine  or  other  income  for  the  Bame,  and  m>  as  in  ereiy  snch  lease  or  leases  which  shall 
be  made  hy  virtue  of  any  of  the  powers  aforesaid,  there  be  contained  a  condition  of 
re-entry  for  non-payment  of  the  said  rent  or  rents  thereby  to  beresenred,  and  so  as 
such  lease  or  leases  be  made  withont  impeachment  of  waste  by  express  words  to  be 
therein  contained,  and  so  as  the  lessee  or  lessees  to  whom  such  lease  or  leases  be 
made  do  execute  counterparts  thereof." 

(1 )  And  the  Master  found  twenty- four  leases  respectlTely  numbered  from  one  to 
twenty-four,  both  inclusive,  to  have  been  all  the  leases  granted  by  the  Duke  under  the 
power ;  and  he  stated  that  he  had  prooeediBd  to  look  into  them.  And  he  found  that  the 
first  three  of  such  leases,  severally  numbered  1,  2,  and  3,  were  each  of  them  made 
fur  the  absolute  term  of  twenty-one  years,  commencing  at  Lady-day  1749  ;  and 
that  all  the  other  twenty-one  leases  were  respectively  made  for  the  term  of  ninety- 
nine  years,  commencing  at  Lady-day  1740,  if  the  plaintifis,  Mary  Countess  oi 
Cardigan,  her  eldest  son,  and  the  Duchess  Dowager  of  Manchester,  or  any  of  them, 
should  so  long  live  ;  and  as  to  the  lease.  No.  1,  whereby  the  mansion-honse  called 
Montague-house,  &c.  were  demised  to  Edward  Montague  lor  twenty«ono  years 
absolutely,  at  the  yearly  rent  of  900  /.  payable  half-yearly,  at  Michaelmaa  and 
Lady- day,  unto  the  testator  the  late  Duke,  and  the  person  or  persons  who  for  the 

*  time  being  should  be  seised  of  the  premises  in  remainder  after  him,  with  a  proviso 
therein  contained,  that  if  the  Duke  should  at  any  time  during  his  life,  and  the  con- 
tinuance of  such  lease,  pay  or  tender  or  cause  to  be  paid  or  tendered  to  the  said 
Edward  Montague,  his  executors,  administrators,  or  assigns,  in  the  dining-hall  of 
Gray's-Inn,  !«.,  then  the  lease,  and  all  clauses,  &c  therein  contained,  should 
absolutely  determine  ;  and  the  like  proviso  or  power  being  inserted  in  every  one 
of  the  said  twenty-four  leases,  and  no  other  objection  having  been  made  before  the 
said  Master  to  the  said  lease.  No.  1,  but  what  arose  from  such  proviso,  which 
objection  had  been  made  to  every  one  of  the  said  twenty-four  leases,  the  Master 
conceived  that  the  lease,  No.  1,  notwithstanding  such  objection,  was  a  valid  lease, 
and  warranted  by  the  said  power  of  leasing  (jt). 

(2)  But  as  to  the  said  lease.  No.  2,  whereby  not  only  the  honour  of  Gloucester, 
but  likewise  sixteen  several  manors  in  Northampton,  and  more  particularly  the 
manor  of  Boughton,  and  a  great  walk,  and  Houghton  Park,  with  the  deer  thereiDt 
together  with  other  lands  in  Northampton,  and  also  the  manor  of  Beanlieu  in 
Southampton,  were  demised  to  Edward  Montague  for  the  like  term  of  twenty-one 
years,  absolute,  at  the  yearly  rent  of  600  /.  payable  half-yearly  as  aforesaid,  the  said 
Master  did  conceive,  from  the  general,  extensive,  casual,  and  uncertain  natures  and 
values  of  the  greater  part  at  least  of  the  premises,  and  the  great  difficulty,  if  not 
utter  impossibility  arising  from  thence,  of  forming  any  judgment  whether  the  rent 
thereby  reserved  was  the  utmost  and  best  improved  yearly  rent  which  at  the  time 
of  making  such  lease  could  or  might  have  been  reasonably  gotten  for  all  the  pre- 
mises, and  the  rather  as  there  was  no  exception  contained  therein  of  Boughton- 
house,  &C.  which  were  expressly  excepted  out  of  the  said  power  of  leasing,  for  the 
said  reasons  he  did  conceive  that  the  lease,  No.  2,  was  not  a  v^d  lease,  nor  warranted 
by  the  power  (y). 

(3)  And  as  to  the  said  lease.  No.  3,  whereby  the  manor  of  Ditton  and  Ditton  Park, 
together  with  a  farm  called  Hams,  and  ten  acres  of  land,  were  demised  to  Edward 
Montague  for  the  like  term  of  twenty-one  y^ear8,at  the  yearly  rent  of  290/^  payable 
as  aforesaid,  there  being  no  exception  contained  in  such  lease  of  Ditton-hoose,  &c. 
limited  by  the  marriage  settlement  to  the  use  of  Lady  Mary  Churchhill  for  life, 
which,  it  was  admitted  before  the  said  Master,  were  part  of  the  manor  of  Ditton, 
and  were  expressly  excepted  out  of  the  power  of  leasing,  he  did  therefore  conceive 
the  said  lease.  No.  3,  not  to  be  a  valid  lease,  nor  warranted  by  the  power  («)• 

(.t)  Thi»  was  acquiesced  in.  (z)  This  was  acquiesced  In. 

(y)  This  was  acquiesced  in. 
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(4)  And  as  to  the  lease,  No.  4,  whereby  the  iron-works  in  the  county  of  Southamp- 
ton, and  also  two  com-miUs,  and  the  land  thereto,  with  other  lands,  were  demised  to 
Edward  Montague  for  the  term  of  ninety-nine  3*ears  determinable  on  the  lives  of 
three  several  persons  therein  named,  which  said  iron-works  and  fa  maces,  and  other 
premises  demised,  did  appear  to  be  a  part  only  of  the  premises  comprised  in  the 
Indenture  of  December  1701,  referred  to  in  the  said  power  of  leasing,  and  which 
same  part  was  by  the  same  Indenture  agreed  to  be  separately  and  distinctly  demised, 
although  upon  looking  into  such  new  lease.  No.  4,  and  comparing  the  same  with 
the  said  Indenture,  and  particularly  with  the  articles  of  agreement  therein  recited, 
H  did  appear  that  the  very  same  premises  were  separately  and  distinctly  demised 
by  theaaid  new  lease,  No.  4,  and  that  such  and  the  same  rents  and  payments  were 
thereby  reserved  as  by  the  said  Indenture,  and  the  other  Indentures,  and  articles 
ttierein  recited  were  mentioned,  and  agreed  to  be  reserved,  yet  the  said  Master 
found  that  in  the  said  articles  there  was  contained  not  only  a  covenant  on  the  part 
of  the  lessee  to  maintain,  keep,  and  leave  the  said  premises  in  stifiicient  repair, 
but  that  there  were  also  contained  therein  several  other  covenants  on  the  part  of 
the  lessee,  with  regard  to  the  time  or  manner  of  cutting  or  felling  the  several 
coppices  and  underwoods  thereby  agreed  to  be  demised,  the  not  putting  any  stock  or 
cattle  into  such  coppice,  and  the  like,  all  in  their  nature  tending  to  the  preserva- 
tion, good  management  and  improvement  of  the  said  premises ;  and  that  no  such 
covenants  on  the  part  of  the  lessee  were  contained  in  tlie  said  new  lease.  No.  4 :; 
and  as  by  the  said  power  of  leasing  it  seemed  to  be  particularly  intended  that  all 
leases  to  be  made  of  the  said  iron-works  and  furnaces,  and  other  the  premises 
mentioned  in  the  aforesaid  Indenture,  or  by  any  of  the  deeds  therein  recited, 
should  be  made,  not  onl^  under  such  rents  and  payments,  but  likewise  under  suck 
covenants  and  agreements  as  wei'e  therein  particularly  agreed  on,  and  the  -afore- 
said several  covenants  on  the  part  of  the  lessee,  being  wholly  omitted  in  the  said 
new  lease.  No.  4,  for  that  reason  the  said  Master  conceived  such  new  lease  not  to 
be  a  valid  lease,  nor  warranted  by  the  power  (a). 

(5)  And  as  to  the  lease.  No.  5,  whereby  Palace  farm,  and  other  lands  in 
Bewley,  were  demised  to  Edward  Montague  for  the  like  term  of  ninety-nine 
years  determinable  on  the  same  lives,  amongst  which  premises  so  demised  were 
contained  other  part  of  the  premises  comprised  in  the  said  Indenture  of  the  29th 
December  1701,  and  thereby  also  agreed  to  be  separately  and  distinctly  demised  ; 
and  although  upon  looking  into  such  lease,  No.  5,  and  comparing  the  same  with 
tlie  said  Indenture  of  the  29th  December  1701,  the  same  rents  and  payments  did 
appear  to  be  reserved  by  the  said  lease.  No.  5,  as  by  the  said  Indenture  of  the  29th 
December  1701,  and  the  Indentui-es,  &c.  therein  recited,  was  mentioned,  and 
agreed  to  be  reserved  in  respect  of  such  part  of'  the  said  premises  as  were  com- 
prised in  the  Indenture  of  the  29th  December  1701,  yet  it  appearing  that  such 
lease.  No.  5,  did  idso  contain  some  other  lands  and  premises  not  comprised  in  the 
said  Indenture  of  the  29th  December  1701,  and  particularly  certain  lands  therein 
mentioned,  for  that  reason  the  said  Master  did  conceive  that  the  said  lease.  No.  5, 
was  not  a  valid  lease,  nor  warranted  by  the  power  (6). 

(6)  And  as  to  the  five  several  leases  following,  viz.  No.  6,  No.  7,  No.  8,  No.  9, 
and  No.  10,  whereby  certain  messuages,  &c.  were  severally  demised  unto  the  said 
Edward  Montague,  for  the  like  term  of  ninety-nine  years  determinable  on  the 
same  three  lives,  it  having  been  objected  before  the  said  Master,  that  the  several 
farms  and  premises  so  as  aforesaid  separately  demised  by  the  said  five  several  leases, 
had  not  been  usually  demised  for  one,  two,  or  three  lives,  or  for  years  determinable 
upon  the  death  of  one,  two,  or  three  person  or  persons,  and  no  old  leases,  nor  an^ 

(a)  This  was  acqaiosced  iu.  (b)  Thid  was  acquiesced  ia» 
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other  evidence  haying  been  laid  before  him,  to  show  that  snch  eeveral  farms  id^ 
premises  had  been  usually  so  demised,  the  said  Master  did  for  that  reason  ooDceive 
that  none  of  the  said  five  leases  numbered,  6,  7,  8,  9,  and  10,  did  appear  to  be 
valid  leases,  or  to  be  warranted  bv  the  power  (e). 

(7)  But  as  the  five  several  other  new  leases  following,  viz.  No.  11,  No.  12, 
No.  13,  No.  14,  and  No.  15,  whereby  the  messuages,  &e.  therein  mentioned  were 
severally  demised  to  Edward  Montague  for  the  like  term  of  ninety-nine  yein 
determinable  upon  the  same  three  lives,  to  maintain  and  support  which  said  five 
new  leases,  five  several  old  leases  had  been  produced  before  the  said  Masttf,  by 
which  it  did  appear  that  the  several  messuages,  &c.  so  as  aforesaid  s^Miately  de- 
mised by  the  said  five  new  leases,  were  in  like  manner  separately  demised  by  tbe 
said  five  old  leases,  but  upon  looking  into  such  five  old  leasea,  and  eompanng  tbe 
same  with  the  five  new  leases,  he  found,  that  in  each  of  the  said  five  old  lesBce»er 
counterparts,  and  also  in  each  of  the  said  five  new  leases,  there  was  eontaioed  a 
covenant  on  the  part  of  the  lessee  to  bear,  pay,  and  discharge  all  taxes,  iattf» 
duties,  and  impositions  whatsoever ;  and  that  in  ^1  of  the  said  five  old  leases  tbcre 
was  also  contained  a  covenant  on  the  part  of  the  lessee  to  maintain,  keep,  and  lesTe 
the  demised  premises  in  sufficient  repair ;  and  that  in  some  of  the  said  five  old 
leases  or  counterparts  there  were  likewise  contained  covenants  on  the  parts  of  tbe 
lessees  to  spend  and  lay  upon  the  demised  premises  all  the  dung,  manure^  or  coin- 
post  thence  arising ;  and  also  not  to  demise,  alien,  or  assign  any  part  of  tbe  said 
demised  premises  without  the  license  in  writing  of  the  lessor,  his  heirs^  or  asaigini 
but  that  no  such  covenants  as  last  mentioned  were  contained  in  any  of  the  attd 
five  new  leases :  however,  it  appearing  that  the  same  several  and  reapectife 
ancient,  usual,  and  accustomed  rents,  boons,  and  services  which  had  been  nanallj 
paid  for  and  in  respect  of  the  several  messusges  and  premises  separately  deisind 
by  the  said  five  new  leases,  were  severally  reserved  by  such  five  new  leasee  and 
thereby  made  to  continue  due  and  payable  yearly  during  the  continuance  of  sncb 
leases,  and  no  other  particular  objection  having  been  made  to  any  of  the  said  five 
new  leases  but  what  arose  from  the  omission  of  such  several  covenants  aa  were 
before  mentioned,  the  said  Master  did  conceive,  that  notwithstanding  such  obje^ 
tion,  the  aforesaid  five  new  leases  numbered,  11, 12, 13,  14,  and  15,  were  eacbof 
them  valid  and  eflfectual  leases,  warranted  by  the  power  (d), 

(8)  But  as  to  the  remaining  nine  leases,  viz.  No.  16, 17, 18, 19,  20, 81, 22,23i 
and  24,  whereby  certain  farms,  &c.  were  respectively  demised  to  Ed  ware!  Moa- 
tague,  fur  the  like  term  of  ninety -nine  years,  determinable  on  the  sametluce 
lives  ;  to  maintain  and  support  which  nine  new  leases,  nine  several  old  lea8e^<^ 
counterparts,  had  been  produced  before  the  said  master,  by  which  it  did  app^ 
that  the  several  messuages  and  premises,  so  as  aforesaid  separately  demiaed  by  tbi 
said  nine  new  leases,  were  in  like  manner  separately  demised  in  and  by  tbe  Mid 
nine  old- leases;  but  upon  looking  into  such  nine  old  leases  and  compariog  tbe 
same  with  the  nine  new  leases,  the  said  Master  found,  that  in  every  one  of  tbe 
said  nine  old  leases,  there  were  contained  covenants  on  the  part  of  the  Jcsaees  to 
bear,  pay,  and  discharge  all  taxes,  rates,  duties,  and  impositions  whatsoever ;  and 
also  to  maintain,  and  keep,  and  leave  the  demised  premises  in  sufficient  repair; 
and  that  in  several  of  the  said  nine  old  leases  there  were  likewise  contained  eove- 
nnnts  on  the  parts  of  the  lessees  to  spend  or  lay  upon  the  said  demised  premieea  all 
the  dung,  manure,  or  compost  thence  arbing  ;  and  also  not  to  demise,  alien,  or 
assign  any  part  of  the  said  demised  premises  without  the  license  in  writing  of  the 

(r)  This  was  acquiesced  io.  rultnl  by  reason  of  the  omission  of  the 

{d)  This  was  not  acquiesced  io  ;*  and  the      covenant  to  repair. 
Alantcr'a  dpiuion  in  this  respect  was  over- 
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lessor,  his  heirs  or  assigns  ;  and  more  particularly  in  the  old  lease,  hearing  date 
the  20th  day  of  April  1664,  pi*odaced  hefore  him,  to  maintain  and  support  the 
new  lease,  No.  19,  there  was  contained  a  covenant  on  the  tenants'  part  to  grind  at 
the  mill  of  the  said  lessor,  situate  in  Bewley,  all  the  com  and  grain  wliich  they 
should  spend  in  and  upon  the  said  demised  premises ;  and  that  in  another  old 
lease,  hearing  date  the  20th  day  of  April  1688,  produced  before  the  said  Master,  to 
maintain  and  support  the  new  lease.  No.  20,  there  was  contained  a  like  covenant 
on  the  tenant's  part  to  grind  all  his  com  at  the  lessor's  mill  aforesaid  ;  all  which 
covenants  on  the  parts  of  the  said  lessees,  as  they  did  in  their  nature  tend  to  the 
preservation,  management,  and  improvement  of  the  premises  demised,  were  for 
that  reason  for  the  benefit,  advantage,  and  security,  not  only  of  the  immediate 
lessors,  but  likewise  of  aU  persons  claiming  after  them  ;  but  he  found  that  neither 
the  said  covenant  to  bear,  pay,  and  discharge  all  taxes,  kc,  nor  any  of  the  several 
other  covenants  therein  before  particularly  mentioned  were  contained  in  any  of 
the  said  nine  new  leases,  and  that  the  like  covenant  for  grinding  corn  in  the  said 
mill  was  not  contained  in  either  of  the  said  two  new  leases  respectively  numbered 
19,  20 ;  and  as  the  said  several,  ancient,  usual,  and  accustomed  rents  which  were 
usually  paid  under  the  said  nine  old  leases,  did  by  means  of  the  said  covenant  for 
the  tenants'  paying  and  discharging  all  rates  and  taxes  become  dear  and  net 
rents,  freed  from  any  deduction  whatsoever,  and  for  want  of  such  covenantc,  the 
several  rents  reserved  by  the  said  nine  new  leases  must,  he  conceived,  be  subject 
and  liable  to  a  deduction  thereout,  upon  account  not  only  of  the  land-tax,  but 
likewise  of  other  rates  and  taxes  which  tended  manifestly  to  the  prejudice  of  the 
persons  who  since  the  decease  of  the  Duke  had  been,  or  might  thereafter  be  seised 
of  the  demised  premises :  Under  those  circumstances,  the  Master  craved  leave  to 
submit  to  the  judgment  of  the  Court,  how  far  the  several  rents  which  appeared  to 
be  nominally  reserved  by  the  said  nine  new  leases,  for  the  want  of  such  covenants 
for  the  tenants'  paying  and  discharging  all  rates  and  taxes,  could  or  ought  to  be 
deemed,  in  substance  and  effect,  the  same  several  ancient  rents  as  were  usually 
paid  by  virtue  of  the  said  nine  old  leases,  which  seemed  to  be  expressly  required 
by  the  said  power  of  leasing ;  and  consequently,  whether  the  said  nine  new  leases 
were  valid  leases,  and  warranted  by  the  power  or  not ;  and  more  particularly', 
whether  the  said  two  new  leases,  respectively  numbered  19  and  20,  were  not 
invalid  for  want  of  the  like  covenants  on  the  tenants'  part  for  grinding  their  com 
at  the  lessor^s  mill  as  were  contained  in  the  before-mentioned  two  old  leases,  the 
same  appearing  to  be  in  its  nature  a  boon  or  service  («)• 

An  exception  was  taken  by  the  defendants  to  the  report,  for  that  the  said  Master 
had  by  his  report  certified,  that  he  conceived  that  the  five  several  leases  therein 
mentioned  by  the  numbers  11, 12, 13, 14,  and  15,  were  valid  leases,  and  warranted 
by  the  power ;  whereas  the  defendants  insisted  that  he  ought  to  have  certified 
that  the  said  five  leases  were  not  valid  leases. 

His  Lordship  held  the  said  defendants'  said  exception  to  be  good  and  sufiicient, 
and  therefore  ordered  .that  the  same  should  stand  and  be  allowed.  According  to 
Lord  Mansfield's  note  of  this  case,  the  Chancellor  took  some  days  to  consider ;  and 
declared  he  was  clear  upon  the  argument,  but  took  time,  because  there  was  no 
case  in  point.  The  more  he  thought  of  it  the  more  he  was  convinced.  The 
principle  he  rested  upon  was,  that  the  estate  must  come  to  the  remainder-man  in 
as  beneficial  a  manner  as  ancient  owners  held  it  (/). 

Upon  the  special  matter  of  the  said  report  relating  to  the  several  new  leases 
from  No.  16  to  No.  24,  inclusive,  his  Lordship  declared,  that  all  the  said  leases 
were  not  warranted  by  the  power,  and  therefore  void. 

(e)  The  nine  leases  were  held  to  be  invalid.  (/)  1  Bur.  122. 

3  o2 


924  appendix; 


Pages  290, 399,  524. 

Opmums  mpcn  the  Case  of  Wylham  v,  Wjyiham. 

Yonr  opinion  is  desired  on  behalf  of  Philip  Thomas  Wykham,  Esq.,  next  tenaDt 
in  tail  male  under  the  will  of  Lord  Wenman,  the  testator,  his  grand&ther. 

1.  Whethevthe  manor  and  estates  devised' to  trustees  to  be  aoLdy  passed  hj 
this  recovery,  the  trusts  of  the  will  not  being  performed,  and  the  fiieehold  of 
such  estates  being  in  ^e  heir  of  the  surviving  trustee  % 

2.  Whether  the  recovery  is  not  void  as  to  the  manors  and  estates  granted  by 
Lord  Wenmsn  to  trustees  for  the  purpose  of  raising  Lady  Wenman's  rat- 
charge  out  of  the  rents  and  profits  of  the  manors,  &c.  so  granted  1 

We  think  that  an  estate  for  the  life  of  Lady  W.  in  remainder  expectant  on  the 
death  of  Philip  Lord  Wenman,  tiie  devisee,  passed,  by  tho  deed  of  8th  Jane  1766, 
to  the  Earl  of  Abingdon  and  John  Morton,  Esq.,  in  all  the  devised  freehold  pre- 
mises :  as  to  those  given  by  the  will  to  trustees  to  sell,  for  an  equitable  estate,  and  tf 
to  the  residue  of  the  devised  freehold  premises,  for  a  legal  estate  ;  and  consequently, 
as  the  trustees  of  the  deed  of  June  1766  did  not  join  in  conveying  to  the  leMotoC 
the  precipe,  the  recoveries  were  bad  for  want  ef  a  proper  tenant,  if  weaie  rigbt 
in  this  opinion,  (for  we  think  it  a  very  nice  point,)  then  the  present  Hr.  Wyk- 
ham's  remedy  b  by  bill  in  equity  against  the  heir  of  the  surviving  devisee  in  tnuty 
and  the  present  trustees  of  the  three  jointure  deeds,  and  against  the  heirordevieeee 
of  the  late  Mr.  Wykham^  praying  an  account  and  to  be  let  into  the  receipt  of  the 
rents  of  all  the  devised  estates,  subject  to  keeping  down  the  interest  of  thesubsifltiBg 
mortgages^  and  subject  to  the  jointures  under  the  three  deeds. 

The  want  of  the  concurrence  of  the  heir  of  the  surviving  devisee  in  the  conveyance 
to  the  tenant  to  the  precipe,  did  not  affect  the  recoveries ;  because,,  the  devise  beiB^ 
in  fee,  the  recoveries-might  have  been  good, if  there  had  been  a  jMroper  eonveyanee 
of  the  equitable  estate  to  the  tenants 

R.  RlCSARDS. 

Launcblot  Sbadvkcl 
Lincoln's  Inn,  19' August  1800. 

I  am  of  opinion  that  the  jointuring  power  was  well  ezecoted,  and  that  the  reoomy 
was  void. 

A»  to  the  estatea  in  Oxfordshire  devised  to  the  trustees  by  Lord  Wenman,  the 
fee  certainly  passed  to- them  ;  as  to  the  other  estates,  the  devisees  beneficially  '^ 
terested  took  the  legal  estate,  and  the  power  of  jointuring  was,  as  to  the  last-nuor 
ti(med  estates,  a  common»law  power,  and  as  to  the  others,  a  mere  power  opexaiiaj 
by  way  of  declaration  of  trust  on  the  legal  estate  in  fee  in  the  trustees. 

Tlie  power  embraces  all  the  estates,  and  clearly,  I  apprehend,  authorized  a  limita- 
tion of  the  estate  of  freehold  to  trustees  during  the  life  of  the  wife,  for  whom  the 
jointure  was  raised.  If  it  were  necessary  to  effectuate  the  intention,  I  shoold 
think  the  power,  although  indefinite  and  without  words  of  limitation,  sufficient  to 
authorize  a  limitation  of  the  fee  ;  but  in  thb  case  the  effect  of  a  limitation  in  fe^ 
would  be  at  law  to  defeat  tlie  remainders  over  after  the  estate  of  the  person  exor- 
cising the  power,  which  could  not  be  the  intention ;  and  besides^  such  a  construc- 
tion must  be  put  upon  the  power  as  would  enable  aU  the  tenants  for  life  to  exercise 
the  power  inn  manner  equally  beneficial,  as  no  advantage  was  intended  to  begi^^ 
to  one  over  another  beyond  priority,  and  if  the  first  tenant  for  life  could  limit  the 
legal  estate  in  fee,  then  the  other  tenants  for  life  could  at  most  raise  equitable 
jointures.  For  these  reasons  I  think  it  clear  that  the  power  only  authorixed  ft 
limitation  of  the  estate  to  trustees  during  the  life  </  the  wi/e. 
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leaking  this  to  be  the  constniction  of  the  power,  the  next  question  b,  whether 
it  was  duly  executed.  The  deed  of  17(S0»  which,  for  want  of  a  lease  for  a  year  or 
livery  of  seisin,  could  only  operate  as  an  execution  of  the  power,  first,  by  virtue  of 
the  power,  limits  the  estate  to  the  Earl  of  Abingdon  and  Mr.  Morton  generally,  to 
hold  to  them  and  their  heirs  upon  trust  to  pay  to  Lady  Wenman,  daring  her  life 
only,  the  jointure  agreed  upon,  and  Lord  Wenman  covenanted,  that  the  trustees 
(in  case  the  marriage  should  take  effect  and  Lady  W.  should  survive  him)  should 
during  the  life  only  of  her  Ladyship,  peaceably  enjoy,  &c.  Now  it  appears  to  me 
clear,  that  upon  the  whole  of  this  deed,  taken  together,  the  trustees  took  an  estate 
of  freehold  in  remainder  expectant  upon  the  decease  of  Lord  W.,  during  the  life  of 
Lady  W.,  and  no  longer.  It  must  be  admitted  that  the  power  might  have  been 
exercised  wholly  by  way  of  covenant;  tee  1  Ventr.  228,  Ray.  230,  3  Keb.  511. 
And  it  would  be  rather  a  refined  argument,  that  because  the  power  is  attempted  to 
be  formally  exercised,  the  covenant  shall  have  no  operation.  In  truth  the  covenants 
are  of  equal  efficacy  in  the  exercise  of  the  power  as  the  formal  words  of  appointments 
and  they  may  all  therefore  well  be  considered  as  constituting  together  the  declara* 
tion  of  the  appointor's  intention.  It  would  be  a  mistake  to  compare  this  to  the 
case  of  a  eoiw^anee  of  a  fiee,  with  covenants  for  quiet  enjoyment  during  the  life  of 
the  vendee  only.  But  if  it  should  be  thought  that  the  trustees  took  a  fee,  and  that 
such  a  limitation  was  not  authorized  by  the  power,  yet  it  seems  quite  open  to  con- 
tend that  even  in  that  case  the  power  was  well  exercised.  It  may  be  insisted  that 
the  power  authorized  a  limitation  of  all  or  any  part  of  the  estates  to  trustees  during 
the  life  of  the  intended  jointress,  and  for  no  other  estate;  that  therefore  the  estate 
which  the  trustees  are  to  take  is  contained  in  the  will  itself,  and  the  tenant  for  life 
has  only  to  designate  the  land  and  the  amount  of  the  jointure :  and  that  conse- 
quently the  limitation  of  the  fee  is  merely  void  and  the  trustees  take,  by  force  of  the 
will  itself,  an  estate  during  the  life  of  the  wife  only,  and  that  the  construction  must 
have  been  the  same  if  the  tenant  for  life  had  limited  no  estate.  A  devise  of  an 
authority  is  within  the  statute  of  wills,  and  when  the  power  is  exercised,  the  ap- 
pointee takes  under  the  will  itself.  The  nearest  case  to  this  which  I  am  aware  of 
is,  Peters  v.  Mareheady  Fort.  339,  better  reported  in  Fitz.  156,  by  the  name  of 
Petert  v.  Mtuham, 

For  these  reasons  I  am  of  opinion  that  the  power  was  well  exercised,  and  that 
the  trustees  took,  during  the  life  of  Lord  W.,  only  an  equitable  estate  in  the 
lands  first  mentioned  in  Lord  W.'s  will,  and  a  legal  estate  in  the  other  lands. 
It  appears  to  me  also,  that  the  further  jointures  were  well  raised,  at  least  in  equity, 
but  I  shall  not  stop  to  consider  them  minutely,  as  the  validity  of  the  recovery  must 
depend  on  the  deed  of  1766.  But  I  must  here  observe,  that  I  take  it  to  be  quite 
clear,  that  though  every  one  of  the  executions  should  be  deemed  void,  yet 
equity  would  relieve  against  the  defective  execution  of  the  power,  and  would 
compel  the  remainder-man  to  make  a  good  legal  jointure  of  1,000^  a  year  to 
Lady  W. 

The  recovery  suffered  by  the  first  tenant  in  tail  after  the  late  Lord  W.'s  death, 
was  suffered  without  the  concurrence  of  either  the  heir  of  the  surviving  trustee  in 
Lord  W.'s  will,  or  of  the  trustees  in  the  jointure  deed,  or  of  Lady  W.  And  it  ap- 
pears to  me  that  the  recovery  was  bad  for  want  of  a  good  tenant  to  the  precipe.  As 
to  the  first  estates,  of  which  the  legal  fee  was  in  the  trustees  of  the  will,  I  think, 
that  whatever  construction  the  power  may  receive,  it  can  hardly  be  deemed  badly 
executed  as  to  them,  so  as  not  to  give  the  equitable  estate  to  Lady  W.,  and  in  that 
case  the  recovery  would,  as  to  them,  be  void,  although  the  power  should,  as  to  the 
other  estates,  be  considered  to  be  defectively  executed.  In  regard  to  the  estates  of 
which  the  tenant  in  tail  was  seised  at  law,  as  the  legal  tenants  for  life  did  not  join 
in  making  the  tenant  to  the  precipe,  the  recovery  of  course  cannot  be  supported. 
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Indeed  the  question  will  turn  wholly  on  the  TBlidity  of  the  appointment,  for  if  that 
was  good,  the  recovery  must  of  necessity  be  bad, 

£.  B.  SUGDEK,  1808. 

The  plaintiff  in  this  cause  must  contend  that  the  power  authorized  the  limita- 
tion of  an  estate  of  freehold  during  the  life  of  the  wife,  and  no  longer,  and  tliat  do 
greater  estate  passed  by  the  deeds  exercising  the  power.  The  defendant  will,  I  sup- 
pose, endeavour  to  establish  one  of  three  points ;  viz,  1.  That  the  power  merely 
authorized  the  limitation  of  a  chattel  interest  during  the  life  of  the  wife ;  or  S. 
That  it  authorized  the  limitation  of  a  fee,  and  that  a  fee  was  limited  by  thedeedsof 
appointment;  or  3.  That  if  it  authorized  the  limitation  of  a  life  estate,  a  fee 
was  limited  under  the  power,  which  consequently  was  an  excessive  execatlon, 
and  therefore  void  at  law.  Any  one  of  these  constructions  would,  I  apprehend, 
defeat  the  plaintifTs  claim.  If  the  first  were  to  prevail,  clearly  the  execntion 
would  be  void,  and  even  a  valid  execution  of  the  power  would  not  have  affected 
the  validity  of  the  recovery.  If  the  second  be  the  true  construction,  then  all 
the  subsequent  estates  would  be  turned  into  equitable  estates,  and  the  recoreij 
would,  I  conceive,  be  good  as  an  equitable  recovery.  The  third  coDstroctioD 
would  equally  defeat  the  plaintiff,  unless  the  Court  should  consider  the  excess 
only  in  the  execution  as  void. 

As  the  point  will  now  certainly  be  decided,  it  is  of  no  consequence  what  my 
opinion  upon  this  case  is.  I  shall  therefore  rather  address  myself  to  the  argu- 
ments which  may  be  urged  in  &vour  of  the  plaintiff's  claim. 

The  power  is  for  the  tenants  for  life  to  grant,  convey,  limit  or  appoint  all  or 
any  part  of  tlie  estates  to  trustees,  upon  trust,  by  the  rents  and  profits  thereof,  to 
raise  and  pay  the  sum  mentioned  as  a  jointure  for  any  wife  he  or  they  shall  marry, 
for  and  during  the  term  of  each  such  wife's  life.  It  is  not  defined  what  estate 
shall  be  limited  to  the  trustees,  but  taking  the  words  altogether,  they  clearly 
point  to  an  estate  during  the  life  of  the  wife.  The  jointure  is  for  her  life,  and  the 
estate,  out  of  which  it  is  to  arise,  must  be  commensurate  with  it.  To  restrain  the 
trustees  to  a  chattel  interest  during  the  wife's  life,  would  be  to  introduce  vords 
not  in  the  will,  for  the  purpose  not  of  effectuating  but  of  defeating  the  testatox^^ 
intention,  for  the  words,  "  by  the  rents  and  profits,"  being  general,  would,  if  i^ 
were  necessary,  clearly  authorize  a  sale,  and  a  term  for  years  would  fetch  l0> 
money  than  a  life  estate.  The  devise  of  this  authority  is  a  devise  within  the 
statute  of  wills ;  when  the  power  is  executed,  the  estate  created  comes  in  Ucn  ^ 
the  power,  and  the  limitation  must  be  read  as  if  originally  contained  in  the  will. 
If  the  words  of  this  power  were  to  be  turned  into  a  devise,  it  seems  clear  that  the 
estate  of  freehold  would  pass  to  the  trustees,  during  the  wife's  life.  This  con- 
struction is  supported  by  the  case  of  Manidl  v.  ManstUy  reported  in  Wilmot,  96. 
There  an  estate  was  given  to  the  testator's  son,  Ed.  Mansell,  during  his  life,  **  sod 
that  he  shall  be  capable,  with  the  consent  of  trustees,  to  settle  a  jointure  on  the 
woman  they  agree  to  in  writing  he  shall  marry ;  and  firom  and  after  hit  decease 
to  his  sons  in  strict  settlement.  Under  the  power  an  estate  for  life  was  limited. 
This  case  is  not  nearly  as  strong  as  ours ;  but  although  the  execution  of  the  power 
was  objected  to  on  a  great  many  grounds,  yet  no  objection  was  made  on  this  head ; 
and  C.  J.  Wilmot  treated  it  as  clear,  that  the  power  authorized  the  limits- 
tion  of  the  freehold  to  the  wife  for  life.  He  said,  (p.  53)  in  answer  to  an  obaerra* 
tion  that  the  execution  of  a  power  divested  nothing,  that  it  postponed  the 
remainder ;  it  turned  a  remainder  expectant  upon  one  life  into  a  remainder  ex- 
pectant upon  two.  It  not  only  removes  the  chance  of  the  enjoyment  a  life  back, 
but  it  suspends  the  power  of  acquiring  the  absolute  dominion  of  the  estate  by 
a  recovery.    In  another  case  {Churchman  v.  Harv^^  Ambl.  335),  where  the  power 
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authorized  a  limitation  for  life,  the  same  Judge  thought  that  the  reason  might  be 
to  prevent  the  next  in  remainder  sufferiDg  a  common  recovery  daring  her  life ; 
and  this  may  he  urged  as  an  auxiliary  alignment  in  every  case  where  the  power  is 
general,  and  the  testator,  as  in  our  case,  had  a  strict  settlement  in  view. 

It  seems  clear,  therefore,  that  the  power  authorized  the  limitation  of  an  estate 
of  freehold.  But  the  intention  of  the  testator  requires  that  no  greater  estate  should 
be  limited  than  during  the  wife's  life.  It  is  a  clear  general  rule  of  construction, 
that  where  in  a  power  words  of  inheritance,  or  words  tantamount^  are  wanting,  a 
clear  intention  must  appear  to  authorize  the  limitation  of  a  fee.  A  power  to  sell 
of  itself  authorizes  the  disposition  of  the  fee  from  the  natare  of  the  act  to  be 
done ;  but  where  the  act,  as  in  our  case,  does  not  require  that  construction,  life 
estates  only  can  be  limited ;  see  CkMerton  v.  Sutherland^  9  Yes.  445  ;  Rex  v* 
the  Margie  of  Stafford^  7  East,  521.  In  our  case,  so  far  from  the  purpose  re- 
quiring a  fee,  there  is  great  ground  to  contend  that,  if  instead  of  being  to  the 
trustees  generally,  the  power  had  authorized  a  limitation  to  the  trustees  and  their 
heirs  expressly,  yet  it  would  have  been  confined  to  the  wife's  life.  The  power 
must,  in  this  respect,  receive  the  same  construction  as  a  devise  ;  and  it  is  clear 
that  a  devise  to  trustees  and  their  heirs  generally,  in  trust  for  a  person  for  life^  will 
only  pass  the  estate  during  the  life  of  the  eeeiui  que  trust,  where  there  is  a  devise 
over  of  the  estate  after  his  death ;  Shapland  y.  SmUh^  1  Bro.  C.  C.  75  ;  Sjflveeter 
y.  Wilsony  2  T.  Rep.  444  ;  and  see  5  East,  171 ;  and  see  Curtis  y.  Friee^  12  Ves. 
89 ;  and  that  line  of  cases^  where,  by  construction,  even  in  deeds,  a  general 
limitation  may,  it  seems,  be  confined  in  favour  of  the  intention.  The  testator  in 
our  case  never  could  have  intended  to  authorize  the  limitation  of  a  fee.  He  must 
be  supposed  to  know  that  the  estate  created  must  take  effect  as  if  limited  by  his 
will.  Consider  how  the  limitations  would  stand  if  a  fee  were  limited  under  the 
power :  To  Philip  for  life,  remainder  to  trustees  in  fee,  for  securing  the  wife's 
jointure,  remainder  to  the  first  and  other  sons  of  Philip  in  tail,  remainder  to 
Thomas  Francis  for  life,  &c.  The  testator  clearly  meant  all  his  devisees  to  take 
the  legal  estate ;  and  each  tenant  for  life,  successively,  to  have  the  same  power 
of  jointuring.  This  will  be  effected  by  construing  the  power  as  enabling  the 
limitation  of  a  life-estate  only,  but  if  words  are  to  be  added,  in  order  to  enable 
the  gift  of  a  fee,  the  first  tenant  for  life  would  be  enabled  to  defeat  all  the  subse- 
quent limitations  at  law,  and  convert  them  into  mere  equitable  estates,  which  of 
itself  seems  a  sufficient  objection  against  this  construction ;  see  Hale's  argument 
in  Jenkins  v.  Kemishe,  Hard.  398. 

For  these  reasons  it  would  seem  that  the  power  only  authorized  the  limitation 
of  an  estate  for  life.  Having  ascertained  the  true  construction  of  the  power,  it 
remains  only  to  inquire  whether  it  was  duly  executed.  The  first  appointment  for 
making  such  jointure  as  Philip  was  empowered  to  make  by  the  will,  appointed 
the  estates  unto  Lord  Abingdon  and  Mr.  Morton,  to  hold  to  them  and  their  heirs, 
upon  trust,  to  raise  the  jointure  ;  and  he  covenanted  that  the  trustees,  in  case  his 
intended  wife  should  survive  him,  should,  after  his  decease  and  during  the  life 
only  of  his  wife,  enjoy  the  estate.  It  is  a  general  rule  of  construction  upon  all 
deeds,  that  the  intent  must  be  gathered  from  every  part  of  the  deed,  and  that  no 
part  be  rejected,  unless  in  the  case  of  repugnancy.  It  should  never  be  lost  sight 
of  that  this  is  not  a  conveyance.  Provided  that  the  solemnities  required  to  the 
execution  of  the  power  be  duly  attended  to,  there  is  scarcely  a  mode  in  which 
the  power  may  not  be  executed.  A  power  may  be  executed  by  a  covenant  to 
levy  a  fine,  or  suffer  a  recovery,  and  a  fine  or  recovery  levied  or  suffered  accord- 
ingly ;  Earl  of  Leicester's  case,  1  Ventr.  278 ;  Herring  y.  Brawny  2  Show.  185. 
So  in  this  case  Philip,  Lord  Ayenman,  might  have  covenanted  that^when  he 
went  to  St.  Paul's,  or  did  any  other  indifferent  act,  the  appointment  should  take 
effect ;  uiid  of  course  the  power  might  have  been  executed  simply  by  a  covenant. 
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So  Lord  Hardwicke  held  that  a  coT«nant  might  operate  «8  aielease  of  an  iiUertm 
tennini ;  SaUem  y.  MMuish,  Ambl.  260.  From  all  this,  it  seems  dear,  that  the 
words  of  appointment  in  our  case,  and  the  words  of  coTenant,  may  openta 
together,  and  mast  all  be  attended  to,  in  order  to  get  at  the  operation  of  the  tp* 
pointment.  Suppose  the  appointment  had  been  ipade  to  Uie  trustees  and  tfadr 
heirsy  for  the  estate  hereinafter  mentioned,  would  it  not  be  dear  that  the  cove- 
nant would  confine  the  estate  to  the  wife's  life,  to  take  effect  after  the  hosbeDd^s 
death  ?  And  is  not  our  case  predsdy  the  same  in  effect  ?  In  general,  certiioljT 
an  appointment  by  deed  must,  as  to  the  words  limiting  the  estate,  recttte  the 
same  construction  as  a  conToyance  at  common  law ;  but  this  rigid  oonstmctioB 
has  been  relaxed  where  the  words  merdy  regulate  or  modify  the  estate,  as  the 
woTdaequaliy  to  h€  divided,  RiffdenY.  Fo^Ker,  3  Atk.  731,  2  Yes.  252;  GooiKdi 
V.  StokeSf  1  Wils.  341,  Say.  67.    The  same  doctrine  may  be  applied  to  oiv 


Should  the  fee,  however,  be  held  to  pass  under  the  deed,  I  fear  it  could  not  be 
contended  that  the  excess  only  would  be  deemed  void  at  law,  but  I  think  the  cese 
might  be  supported  on  the  decbion  in  Peters  ▼•  Mcrekeadf  referred  to  in  my  M 
opinion.  If  the  power  should  be  deemed  badly  executed  under  the  fint  deed, 
I  do  not  see  any  chance  of  supporting  it  under  either  of  the  others.  Should  the 
power  be  hdd  to  be  well  executed,  and  the  trustees  to  have  taken,  during  the  lift 
of  the  wife  only,  the  recoTory  as  to  the  estates  of  which  Lord  W.  was  legal  teoBDt 
for  life  will  of  course  be  invdid.  This  question,  however,  will  not  be  diseuflsedat 
law.  It  appears  to  me,  upon  further  consideration,  that  even  if  the  plaintiff  pn>^ 
successful  at  law,  yet  there  will  be  considerable  difficulty  in  his  way  as  to  the 
estates  devised  to  the  trustees  in  fee. 

The  case  diould  contain  an  accurate  copy  of  the  devise  of  the  two  estate^  end 
of  the  power  and  deeds  of  appointment.  In  regard  to  the  lands,  which  I  spp^ 
hand  passed  under  the  will  to  the  trustees  in  fee,  the  Judges,  I  take  it,  will  certify 
that  the  trustees  in  the  deeds  of  appointment  took  no  estate  in  them,  as  the  powec 
was  in  regard  to  them  merdy  equitable ;  and  then  the  question,  as  to  the  re- 
covery of  these  lands^  will  be  dedded  when  the  cause  goes  back  on  the  eqaitj 
reserved. 

£.  B.  SUGDBN,  1806. 
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Phelp  V.  H<y^, 

Rolla^  18th  May  1778. 

14M  March  1747.— By  the  agreement  made  previoudy  to  the  marriage  between 
the  Rev.  Abraham  Phdp  and  Aylifie  Tufton,  after  reciting  the  treaty  for  ^ 
marriage,  it  was  agreed  that  Aylifie  Tufton  should  have  power,  as  well  ^^^^  "! 
after  such  marriage,  either  to  make  an  absolute  sde  of  her  lands  and  chattele»  sad 
with  the  monies  by  such  sde  to  purchase  other  knds  and  chattels  any  where  la 
England,  and  convey  unto  the  trustees  therein  named,  their  heirs,  executory  cie. 
or  unto  such  other  persons  as  the  said  Aylifie  Tufton  and  her  mother  shoi^ 
nominate,  as  well  all  such  lands  and  hereditaments  wherein  the  sdd  Aylifie 
Tufton  then  had  an  estate  of  freehold  or  inheritance  in  fee  simple  or  fee^ttiliOr 
for  terms  of  years,  or  otherwise  howsoever ;  as  also  such  lands  and  chattels  which 
might  be  purchased  as  aforesaid,  to  and  for  the  use  and  benefit  of  the  sdd  Abrthsm 
Phelp  and  Aylifie  Tufton,  and  the  issue  of  their  two  bodies,  in  such  manner  lod 
form,  and  by  and  after  such  rates^  shares,  and  proportions,  dther  jointly  with  the 
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said  Abraham  Phelp,  or  alone,  separate  and  apart  from  bim,  as  the  said  AylifFe 
Tufton  should  think  proper  and  fit  to  do. 

9th  and  lOth  Febrttary  1749. — By  Indentures  of  Lease  anJ  Release,  and  by  a 
fine,  Mr.  and  Mrs.  Phelp  (the  marriage  having  been  solemnized)  conveyed  her 
sixth  part  of  certain  real  estates  unto  Sir  George  Hay,  his  heirs  and  assigns  for 
ever,  in  trust,  nevertheless,  to  the  use  of  the  said  Abraham  Phelp,  and  Ayliffe  his 
wife,  and  their  assigns,  during  their  lives  and  the  life  of  the  longer  liver,  remainder 
to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates  as  the  said 
AylifFe  Phelp  should  in  manner  thereby  required,  appoint ;  and  in  default  of  such  ap- 
pointment, in  trust,  to  and  for  the  use  of  the  right  heirs  of  the  said  Ayliffe  Phelp  for 
ever.  Note. — The  fine  was  declared  to  be  to  the  use  of  the  said  Greoige  Hay,  and  his 
heirs,  in  trust,  nevertheless,  to,  for,  and  upon  the  uses  and  trusts  before  expressed. 

ISth  Ffkrwiry  1765. — By  an  Indenture  between  Ayliffe  Phelp,  then  the  widow 
of  the  said  Abraham  Phelp,  of  the  one  part,  and  the  said  Sir  George  Hay,  of  the 
other  part,  after  reciting  the  articles  of  14th  March  1747,  and  the  Indentures  of 
the  9th  and  10th  of  February  1749,  and  the  fine  levied  accordingly ;  and  also 
reciting,  that  by  the  Indenture  of  Release,  a  greater  power  was  given  to  the  said 
Ayliffe  Phelp  of  disposing  and  limiting  her  said  lands  and  estates  than  was  given 
or  intended  to  be  given  to  her  by  the  said  articles  made  previous  to  her  marriage, 
it  being  the  intention  of  such  articles,  and  of  the  parties  thereto,  that  the  said 
Ayliffe  Phelp  should  limit,  settle,  and  assure  her  said  lands  and  estates  unto  and 
upon  the  issue  of  the  bodies  of  them  the  said  Abraham  Phelp  and  Ayliffe,  in  case 
they  should  have  any  such  ;  and  the  said  Ayliffe  Phelp  having  then  three  children 
by  the  said  Abraham  Phelp,  to  wit,  Charles  Tufton  Phelp,  her  eldest  son,  Jane 
Phelp,  her  daughter,  and  James  Phelp,  her  youngest  son,  It  is  witnessed,  that  for 
the  settling  and  assuring  the  said  sixth  part  of  the  said  premises  upon  the  children 
and  issue  of  the  said  Ayliffe  Phelp  by  the  said  Abraham  Phelp,  according  to  the 
said  articles  of  agreement,  the  said  Ayliffe  Phelp,  by  virtu0  of  the  power  unto  her 
given,  as  well  by  the  marriage  articles  as  by  the  Indenture  of  Release,  did  grant, 
limit,  direct  and  appoint  that  the  said  Sir  George  Hay,  and  his  heirs,  should  from 
thenceforth  stand  seised  of  the  said  undivided  sixth  part  of  the  said  premises,  and 
that  the  said  fine,  and  the  uses  thereof,  should  enure  to  the  use  of  the  said  Ayliffe 
Phelp  and  her  assigns  for  life,  remainder  to  the  use  of  the  said  Charles  Tufton 
Phelp,  James  Phelp,  and  Jane  Phelp,  or  to  any  or  either  of  them,  their,  his  or  her 
heirs  and  assigns,  in  such  manner  and  form,  and  by  and  after  such  rates,  shares  and 
proportions,  and  charged  and  chargeable  with  such  sum  and  sums  of  money,  unto 
and  amongst  any  or  either  of  them  the  said  Charles  Tufton  Phelp,  James  Phelp, 
and  Jane  Phelp,  and  at  such  time  and  times  as  she  the  said  Ayliife  Phelp  should 
by  any  deed,  or  by  her  will,  to  be  duly  executed  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  give,  grant,  devise,  limit,  direct  or  appoint ; 
and  for  want  of,  and  in  default  of  such  appointment,  to  the  use  of  the  said  Charles 
Tufton  Phelp,  James  Phelp,  and  Jane  Phelp,  and  his  and  their  several  and  respec- 
tive heirs  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants. 

Charles  Tufton  Phelp  died  under  age,  and  without  issue. 

16M  May  1772. — The  said  Ayliffe  Phelp,  by  her  will,  duly  executed,  declared 
her  will  and  meaning  to  be,  and  she  did  thereby  by  virtue  of  the  proviso  aforesaid, 
direct  and  appoint,  that  the  said  Sir  George  Hay  should  stand  seised  of  the  said  sixth 
part  of  the  said  estates,  in  trust,  by  mortgage,  to  raise  and  pay  thereout  to  testatrix's 
daughter,  Jane  Phelp,  her  executors,  administrators  and  assigns,  within  six  months 
after  testatrix's  decease,  the  sum  of  2,000/.,  and  subject  thereto,  to  the  use  of  the 
said  testatrix's  son  James  Phelp  and  his  assigns  for  life ;  remainder  to  the  said  Sir 
George  Hay  and  his  heirs,  during  the  life  of  the  said  James  Phelp,  in  trust,  to  pre- 
serve contingent  remainders,  with  remainder,  after  the  decease  of  the  said  James 
Phelp,  to  his  issue  in  general  tail :  and  in  default  of  such  issue,  to  the  use  of  tcsta- 
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trix'a  daughter  Jane  Phelp,  for  life ;  remainder  to  the  aaid  Sir  Geoige  Hay,  and 
hia  heira,  doring  her  life,  in  truat  to  preaerre  contingent  remainden;  with 
remainder  after  the  deceaae  of  the  aaid  Jane  Fbelp,  to  her  isaue  in  general  tail,  and 
in  default  of  auch  iaaue,  to  the  uae  of  teatatrix'a  mother,  Francea  Tafton,  and  her 
aaaigna,  for  her  life,  with  remainder  to  the  teatatrix'a  own  right  heira,  with  power 
for  the  aaid  Geoige  Hay,  and  hia  heira,  with  the  conaent  of  the  person  for  the  time 
heing  entitled  to  the  eatate,  to  aell  the  aame,  and  to  purchaae  other  hmda  to  be 
aettled  to  the  same  usee. 

IQth  Mufjf  1778. — By  a  decree  in  a  cause  wherein  the  aud  James  Phelp  wn 
plaintiff,  and  the  aaid  Sir  George  Hay,  and  Charlea  Blicke,  and  Jane  hia  wife  Oate 
Jane  Phelp),  were  defendanta,  the  Maater  of  the  BoUa  declared,  that  he  irae  of 
opinion,  that  under  the  will  of  Ay  liffe  Phelp,  the  aaid  Charlea  Blicke,  and  Jane 
hia  wife,  in  her  right,  were  entitled  to  the  aum  of  2,000  /.  to  he  raised  by  way  of 
mortgage  of  the  eatate  in  queation,  with  intereat  from  aix  montha  after  teetatiif  s 
death ;  and  that,  [aubject  to  auch  mortgage,  the  aaid  James  Phelp  waa  under 
the  aaid  will  entitled  to  an  eatate  in  tail  general  in  the  aaid  eatate,  witii  n- 
mainder  to  the  aaid  Jane  Blicke  in  tail  general ;  and  that  all  the  aobaeqaeot 
or  other  limitations  in  the  aaid  will  concerning  the  aaid  eatate  were  void ;  and 
that  no  valid  appointment  of  auch  the  reversion  in  fee  of  the  said  estate  as 
aforesaid  having  been  made  by  the  aaid  Ayliffe  Phelp,  aubaequent  to  the 
Indenture  of  13th  Febrnary  1755,  according  to  the  power  therein  reaerred 
to  her,  the  appointment  made  by  auch  Indenture  of  13th  Feburuaiy  1775, 
did,  aa  to  auch  reveraion  *  in  fee  of  the  aaid  Leiceaterahire  eatate  aa  aforeasLd, 
become  abaolute ;  and  that  under  the  appointment  made  by  the  aaid  AylifiPe  Phelp 
by  the  aaid  Indenture  of  the  ISth  of  February  1755,  auch  reveraion  in  fee  of  the 
aaid  eatate  belonged  to  her  three  children,  Charlea  Tuflon  Phelp,  James  Phelp, 
and  Jane  Blicke,  their  heira  and  asaigna,  aa  tenanta  in  common,  in  equal  third  parts ; 
and  that  the  aaid  Charlea  Tufton  Phelp  being  dead,  inteatate,  and  without  iasue, 
hia  undivided  third  part  deaoended  to  the  aaid  Jamea  Phelp,  aa  hia  brother  and 
heir  at  law;  and  that  by  the  meana  and  in  manner  aforeaaid  the  aaid  Jamea  Phelp 
waa  then  entitled  to  him  and  hia  heira  to  two-third  parte  of  the  reveraion  of  the  sud 
eatate  ao  aubject,  and  in  manner  aforeaaid ;  and  the  aaid  Jane  Blicke  to  her  and  her 
heira  to  the  remaining  third  part  of  auch  reveraion  aa  aforesaid  of  the  said  estate. 

Various  proceedinga  were  had  in  the  cause.  The  lAaater  found  that  the  legal 
eatate  waa  in  the  heir  of  Sir  George  Hay,  and  he  joined  with  Jamea  Phelp,  who 
auffered  a  recovery  of  the  eatate,  in  a  mortgage  for  aecuring  the  2,000  /.  and  intarertt 

It  appeara  by  the  Regiatrar'a  book  (A)  that  the  plaintiff  aubmitted  to  the  Coiut, 
that  it  waa  the  true  intent  of  the  artidea  of  14th  March  1747,  and  the  Indenture 
of  13th  February  1755,  that  Ayliffe  ahould  have  power  to  limit  and  appoint  aa 
eatate  of  inheritance  either  in  fee  aimple  or  tail  to  her  iaaue,  but  that  it  waa  neTer 
meant  that  ahe  ahould  have  power  to  limit  any  amaller  eatate  for  her  iasue  than 
an  eatate- tail ;  and  that  the  plaintiff  waa  adviaed  that  there  waa  no  limitation 
contrary  to  the  intention,  but  that  he  had  an  eatate-tail  given  to  him  aubject  to 
the  payment  of  2,000  /•    The  defendant  of  course  aubmitted  the  contrary. 

Page  405. 

Roberts  v.  Dixwell, 

Jleg.  Lib.  B.  1738,  fol.  119. 

The  limitation  was  to  the  use  ofsuch  of  the  children  of  the  marriage,  for  snch 
estates,  and  in  such  shares  and  proportions,  as  the  husband  and  wife  or  survivor 
ahould  appoint. 

(A)  Lib.  Reg.  B.  1777,  fol.  5aC^ 
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The  husband  harhig  sarvived  his  wife,  by  his  will  appointed  the  estate  nnto  the 
plaintiflFy  his  only  son,  his  heirs  and  assigns,  for  ever,  upon  condition  that  he  and 
they  should  pay  his  only  sister  of  the  whole  blood,  Elisabeth- Mary  Roberta, 
9,000/.  and  601,  a  year,  for  maintenance,  nntil  she  attained  twenty-one,  or 
married,  and  the  testator  charged  the  estates  therewith ;  and  in  case  the  plaintiiF 
refused  to  pa^  the  same,  then  he  appointed  the  estate  itself  to  the  daughter,  her 
heirs,  and  assigns,  for  ever  ;  2,000  ^  to  be  paid  to  Elizabeth-Mary  at  twenty-one, 
or  marriage;  but  if  she  died  before,  the  said  2,000/.  to  be  paid  to  his  daughter, 
Mary  Roberts,  by  another  marriage,  at  twenty- one  or  marriage,  and  he  declared 
the  3,000  L  to  be  in  satisfection  of  the  1,000 1,  as  stated  in  2  £q.  Ca.  Abr. 

It  was  decreed,  that  *'the  plaintiff  was  entitled  by  virtue  of  the  appointment, 
subject  to  the  charge  of  2,000/.  part  of  the  sum  of  9,000/.  therein  charged  for 
Eliaabeth-Mary,  and  of  60  /.  a  year  for  her  maintenance ;  and  his  Lordship  doth 
decree,  that  the  trustees  do  accordingly  convey  the  same  to  him,  so  subject  as 
aforesaid  ;  and  the  defendant  Eliaabeth-Mary,  is  to  be  at  liberty  to  apply  to  the 
Court  for  raising  and  paying  the  sum  of  2,000/.  when  the  same  shall  become  due ; 
but  his  Lordship  declared  that  the  limitation  over  of  the  said  sum  of  2,000  /•  to 
the  said  Mary  Roberts  by  the  will,  is  void,  and  as  to  the  sum  of  1,000/.  residue  of 
the  said  sum  of  9,000  /.  mentioned  in  the  will,  his  Lordship  declared  that  the  ap* 
pointment  thereof  by  the  said  will,  for  satisfiiction  of  a  debt  due  from  him  by 
covenant  contained  in  his  marriage  settlement,  was  void,  and  that  defendant, 
Eliaabeth-Mary  is  entitled  to  have  satisfaction  for  the  sum  of  1,000/.  with  interest 
at  four  per  cent,  from  the  death  of  her  father,  as  a  special  creditor.*'  And  the 
necessary  directions  were  given  by  the  decree  accordingly. 

Page  410. 
Newpari  v.  Savagt^ 

Michaelmas  Term,  1796. 

A.  HAD  a  power  by  will  to  jointure  any  wife  by  limiting,  &c.  to  and 
for  her  use,  or  in  trust  for  her,  in  lieu  of  her  jointure,  or  part  of  her  jointure, 
all  or  any  part  of  the  estate  of  which  he  was  tenant  for  life.  A,y  reciting  his 
power,  settles,  in  trust,  for  his  wife,  for  her  jointure,  the  land  contained  in  the 
power  for  09  year 8y  if  she  should  io  long  live.  It  was  decreed  by  the  Chancellor, 
that  the  power  was  well  executed,  and  he  said,  that  though  in  strictness  of 
law  this  would  not  have  been  a  good  execution  of  the  power,  yet  a  court 
of  equity  ought  to  regard  the  substance  of  things.  When  all  parties  are  mere 
volunteers,  they  must  be  bound  by  the  law ;  yet  where  they  are  purchasers 
for  a  valuable  consideration,  and  the  execution  is  defective,  the  Court  will  supply 
it,  and  it  does  no  injury,  for  it  carries  it  no  farther  than  the  person  himself  might 
have  done ;  and  even  in  oases  of  purchasers,  the  Court  will,  in  favour  of  one, 
supply  non-execution  of  powers ;  and  the  reason  of  their  not  doing  it  generally  is, 
because  it  does  not  appear  that  the  intention  of  the  party  was  to  carry  the  power 
into  execution.  It  was  objected,  that  this  was  such  an  estate  that  this  is  no  bar 
of  dower,  but  the  power  is  not  to  give  an  estate  in  bar  of  dower;  but  A*  was 
left  at  large  to  make  a  provision  for  his  wife.  Besides,  in  the  settlement  made 
on  her,  it  is  generally  said  to  be  in  bar  of  her  dower,  and  therefore  as  it  will  be  an 
equitable  execution  of  the  power,  so  it  will  be  an  equitable  bar  of  dower. 

Upon  searching  the  Registrar's  book  (/),  I  find  that  the  power  was,  *<  for  Walter, 
when  he  should  have  any  estate  in  possession  in  the  premises  for  his  life,  by  virtue 

(0  Lib.  Reg.  1796,  fol.  99. 
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of  the  limttationB  aforesaid^  by  any  deed,  to  aasign,  limit,  or  appoint  to  or  for 
the  use  of  or  in  trust  for  any  woman  or  women  that  should  be  his  wife,  for  her 
life,  in  lieu  of  jointure,  all  or  any  part  of  the  premises,  to  take  effect  ftom  his 
decease."  He  limited  a  term  to  trustees  for  99  years  in  trust  for  his  wife.  The 
bill  was  to  have  the  jointure  confirmed,  and  to  stay  proceedings  at  law  hj 
the  remainder-man.  The  defendant  stated  a  trial  at  fitit  priv^;  and  that  t 
case  was  reserved  for  the  King's  Bench,  and  'he  prayed  for  liberty  to  proceed  ia 
the  cause.  It  was  decreed  that  the  plaintiff  should  be  quieted  in  the  estate  eom- 
prised  in  the  jointure-deed  during  so  much  of  the  term  of  ninety-nine  yean  » 
she  should  live,  and  the  defendant  was  to  pay  unto  the  plaintiflb  their  costs  of  the 
suit ;  and  the  injunction  formerly  granted  in  this  cause,  for  stay  of  the  defeodaat's 
proceedings  at  law  against  the  plaintifia,  was  to  be  continued. 


Pages433,  741,756,  784. 

Lord  MusJterry  y.  Chinnay  and  Others, 

1.  This  settlement  comprises  merely  the  estate  of  Lady  M,,  and  not  all  that,  for 
Guilaharty  is  not  included.  The  estate  of  Lord  M.  does  not  appear  to  have  beea 
settled.  It  probably  was  considerable,  for  a  short  time  after  those  leases  be  was 
elevated  to  the  peerage.  Only  a  portion  of  Lady  M.'s  estate  was  demised  by  those 
leases.  Some  of  the  denominations  appear  to  have  been  suffered  to  go  according  to 
the  other  uses  of  the  settlement. 

The*settlcment  was  after  marriage,  and  not  in  pursuance  of  any  previous  agree- 
ment, and  therefore  there  is  nothing  to  correct  it  by. 

The  object  of  the  parties  appears  to  be  by  means  of  Lady  M.'s  estate  to  disen- 
cumber the  family  estate'of  Lord  M.    All  the  provisions  in  this  settlement  appear 
to  look  to  that  object.  _  The  children's  portions  are  chained  on  this  estate.    The 
power  to  raise  20,000 1,  is  thrown  upon  it.    And  in  addition  to  these  sumsy  ifi  be 
raised  in  the  way  of  direct  charge,  a  power  is  given  to  Lord  M.  (and  to  Lord  IL 
alone,  not  to  the  successive  tenants  for  life,  as  in  ordinary  leasing  powers)  to  make 
leases  for  any  indefinite  period,  and  to  take  fines,  and  to  raise  money  in  that  way 
without  parting  with  the  estate^  still  retaining  all  the  manorial  and  seignoiisl 
rights,  and  with  these  the  influence  and  consequence  which  lai*ge  territorial  posees* 
sions  never  fail  to  bring  with  them.    Power  is,  therefore,  not  directly  gi^ea  to 
dispose  of  the  estate  absolutely,  or  out  and  out ;  but  to  deal  with  it  in  such  a  waj 
as  to  make  it  subservient  to  the  great  object  of  the  settlement,  and  the  necessities 
of  Lord  M.    These  observations,  which  a  perusal  of  the  deed  has  suggested  to  my 
mind,  ought  to  be  kept  in  view  in  deciding  on  the  validity  of  the  acts  done  under 
this  settlemen^    This  brings  me  to  a  consideration  of  the  settlement. 

At  that  time  several  portions  of  the  lands  comprised  in  it  were  actually  ia 
lease,  and  that  with  the  knowledge  of  the  parties,  and  of  those  who  prepared 
the  deed. 

in  private  settlements  a  leasing  power  is  deemed  necessary  for  the  benefit  of  the 
estate,  which  might  otherwise  go  uncultivated.  That  being  the  object,  the  power 
is  confined  by  the  necessity  which  gave  it  birth,  and  the  leases  granted  under  it 
are  what  are  called  husbandry  leases ;  and  such  power  is  always  given  to  all  those 
in  succession,  the  imbecility  of  whose  estates  would  not  enable  them  to  carve  soch 
an  interest  out  of  the  estate  of  which  they  were  in  possession. 

In  that  respect  the  power  on  which  the  questions  in  this  case  turn,  difiers  fron 
the  ordinary  leasing  power  given  for  the  benefit  of  the  estate ;  for  it  is  not  ex- 
tended to  those  to  ^Yhom  the  benefit  of  the  estate  would  require  that  a  leasing 
powef  bhoiilJ  be  extended. 
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It  is  clear,  therefore,  that  the  settlors  must,  in  the  creation  of  this  power,  have 
liad  some  other  object  in  view  than  the  benefit  of  the  estate,  or  the  interests  of 
those  who  were  to  succeed  to  it. 

We  shall  be  satbfied  of  this  when  we  consider  the  form  of  this  power,  and  com* 
pare  it  with  those  leasing  powers  which  are  introduced  into  settlements  with  a 
view  to  the  benefit  of  the  estate. 

Thejf  are  in  their  extent  limited  and  definite,  confined  within  the  limits  which 
their  object  requires.  They  are  surrounded  by  safeguards,  and  clogged  with  con- 
ditions, to  prevent  their  abuse.  They  are  to  be  made  in  possession  and  not  in 
reversion. 

The  term  is  limited  ;  the  rent  is  to  be  the  best  that  can  be  had  ;  fines  and  fore- 
gifts  aro  strictly  prohibited ;  waste  is  guarded  against ;  and  the  execution  of 
counterparts  is  enjoined. 

If  we  look  to  the  power  in  question,  we  shall  find  that  all  these  requisites  to  an 
ordinary  leasing  power  are  wanting.  Power  is  given  to  Lord  M.  from  time  to 
time,  and  at  all  times  during  his  life,  to  lease  or  demise  all^  evwy^  or  af^  part  or 
parts,  parcel  or  parcels  of  the  aforesaid  towns,  &c.  for  onetime  or  term  of  years,  or 
lives,  and  with  or  without  covenants  for  renewal ;  and  in  case  of  the  determination 
of  all  or  any  of  the  aforesaid  leases  or  lease  respectively,  from  time  to  time,  to 
make  new  or  other  leases  thereof  in  manner  aforesaid^  and  tnih  or  without  at^fine 
or  fines,  as  he  shall  think  JU. 

Now,  let  us  consider  what  this  power  expressly  authorizes.  It  authorizes  him 
to  make  leases  ;  and  first,  as  to  the  subject  matter  of  these  leases ;  it  is  '^  all^  tnery^ 
or  any  part  or  parts,  parcel  or  parcels  of  the  lands."  It  is  dear  that  the  terms  of 
this  part  of  the  power  authorize  leases  of  every  or  any  part  without  exception  ; 
without  regard  to  how^they  were  before  held  or  enjoyed  ;  for  if  he  is  restricted  in 
any  way  as  to  that,  or  precluded  from  making  leases  of  any  part  by  anything  what^ 
soever,  he  has  not  that  power  which  the  deed  professes  to  give  him. 

It  seems  to  me  clear  therefore  that  he  is  enabled  to  make  leases  of  those  parts 
which,  at  the  time  of  the  settlement,  were  already  in  lease.  It  is  not  prescribed 
that  those  leases  shall  be  in  possession  and  not  in  reversion,  nor  is  there  any  limi- 
tation or  qualification  to  this  power  in  that  respect. 

Next  as  to  the  term  ;  it  is  indefinite,  "  for  any  term  of  lives  or  years,  with  or 
without  covenants  for  renewal."    Nothing  can  be  more  extensive. 

The  only  limit  to  his  power  of  disposition  is,  that  he  shall  not  alien  the  fee,  so 
as  to  part  with  the  reversion,  and  with  it  the  seigniorial  rights. 

And  lastly,  he  is  to  make  those  leases  ''  with  or  without  fines,  as  he  shall  think 
fit." 

The  power  of  taking  fines  to  any  extent  necessarily  leaves  him  absolute  power 
as  to  the  amount  of  the  rent.  Neither  is  there  any  injunction  on  him  not  to  make 
the  lessees  dispunishable  of  waste. 

It  is  impossible,  therefore,  not  to  see  that  this  power  differs  both  in  form  and 
substance,  both  in  the  end  in  view,  and  the  means  by  which  that  end  is  to  be 
accomplished,  from  the  ordinary  leasing  powers. 

That  this  difference  was  intentional,  and  not  by  accident,  ignorance,  or  mistake 
-will  appear  conclusively  by  adverting  to  the  leasing  power  given  in  the  subsequent 
part  of  the  deed^  and  which  is  in  the  usual  form. 

Is  it  possible,  when  we  compare  these  two  powers,  not  to  be  satisfied  that  the 
departure  from  the  ordinary  form  of  leasing  power  was  done  deliberately  and  from 
design  ? 

The  trustee  in  it  (who  probably  prepared  it)  was  a  King's  Counsel  at  the  Bar, 
whom  we  all  knew  to  be  in  considerable  practice. 

The  parties  had  full  power  to  make  this  settlement,  and  the  nuucim  '^  cujus  est 
dare  ejus  est  disponere  "  must  not  be  forgotten. 
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Sach  being  tbe  cue,  when  this  power  comes  to  be  conndefed  by  a  oonit  of  ktr, 
that  court  can  only  look  at  the  instroment  **  with  legal  eyes,"  and  aee  what  its 
terms  authorize.  It  is  not  for  that  court  to  say  whether  it  is  or  is  not  reaaonafak^ 
if  the  terms  of  it  are  clesr  and  unambiguous. 

If  it  be  alleged  that  the  deed  is  different  from  the  intent  of  the  parties,  it  wiH 
be  for  a  court  of  equity  to  say  whether  it  will  reform  the  deed.  Thai,  aceording 
to  Lord  Thuiiow  in  Shelbnm  and  Inchquin^  1  Bro.  Cha.«  would  require  ^^trtv* 
fragMe  proof."  Whether,  even  if  there  were  that  proof,  your  Lordship  would 
hold  yourself  at  liberty  to  reform  this  deed  at  the  end  of  fifty-six  yeavs^  and  against 
purchssers  for  yaluable  consideration,  who  had  on  the  fiuth  of  it  been  fifty-aixyeaia 
in  possession,  it  will  be  for  your  Lordship  to  say. 

I  come  now  to  consider  these  leases,  made,  as  I  have  said,  filly-six  years  ago^ 
now  at  the  end  of  that  period,  long  after  the  death  of  the  lessors,  and  after  their 
perianal  uMe^  ottf  of  wkkk  taiUfdcUon  should  be  made  to  tkete  leeeeee^  has  ieea 
diipoeedof. 

And  here  I  would  obserre,  once  for  all,  thafr  the  cases  cited  arising  upon  the 
ordinary  lessing  power  have,  in  my  opinion,  no  application  to  this  case.  They 
are  cases  arising  on  powers^  in  which  the  interest  of  the  remainder^nan  is  to  be 
taken  into  consideration. 

But  before  I  enter  on  the  question  how  hx  these  leases  are  conformable  to  the 
power,  I  must  first  meet  an  objection  that  has-been  made,  vis.  that  these  leases 
were  not  intended  to  be  made  in  execution  of  the  power.  It  is  true  the  power  is 
not  referred  to  ;  but  that  b  not  necessary  if  the  lease  cannot  take  effect  but  under 
the  power,  and  if  the  parties  must  have  known  that.  Now,  it  is  impossible  that 
anybody  could  have  imagined  that  Lord  M.'s  life-estate  could  last  999  years.  It 
is  impossible  therefore  to  suppose  that  these  losses  could  have  been  intended  to  be 
-served  out  of  that  life-estate.  This  b  the  conclusion  which  the  law  comes  to ;  and 
which  is  necessary,  nf  rte  maffie  valeai. 

The  first  lease  was  made  the  26th  August  1779,  to  William  Shirley,  in  con- 
sideration of  1,000/.  It  is  for  099  yean^  at  20/.  rent.  It  excepts  all  royaltiei^ 
manors,  &e.  with  liberty  to  enter,  &c.  and  to  hunt,  fish,  fowl,  and  hawk ;  powers 
of  distress  and  re-entry ;  and  a  covenant  for  the  purpose  of  strengthening  thb 
lease,  that  Lord  and  Lady  M.  should  levy  such  fine  as  Shirley's  counsel  should 
advise. 

The  term  in  thb  lease  b  within  the  powers ;  nor  can  any  objection  be  raised  to 
it  except  that  the  lease  to  Howell  was  not  determined ;  and  therefore  that  it  was 
a  concurrent  lease. 

Now  HowelPs  lease  was  granted  before  the  settlement,  to  the  knowledge  of  the 
settlors ;  yet  they  give  express  authority  to  lease  all,  every ^  or  any  part  of  the 
settled  estates.  This,  in  my  opinion,  clearly  authorises  a  concurrent  lease,  or  a 
lease  of  the  reversion,  &c. ;  and  supposing  the  case  of  Ck>ventry  v.  Coventry  to  be 
only  sustainable  on  the  ground  that  there  was  a  sufficient  indication  of  intent  that 
concurrent  leases  might  be  made,  here  b  the  most  express  declaration  that  words 
can  convey  of  that  intent ;  for  without  thb  the  words  could  not  possibly  be 
satisfiisd. 

The  next  lease  is  madejto  Roger  Shirley,  18th  October  1779,  for  999  years,  in 
consideration  of  2,000/.  and  150/.  rent.  It  contains  liberty  to  bum  the  narfaee 
without  the  peni^ty  in  the  acts;  and  it  contains  a  clause  of  surrender.  It  b  oon- 
tended  that  to  pare  and  bum  the  surface  b  waste.  There  b  no  authority  fior  that. 
The  acts  against  burning  only  call.it  *'  bad  husbandry ;''  i|s  such,  they  impose  a 
penalty  "  if  done  without  the  consent  of  the  landlord;"  and  that  penalty  b  to  be 
given  to  him.  The  act  exempting  barren  land  that  has  been  improved  from  tithes 
for  a  certain  time,  only  gives  that  exemption  provided  that  ^'tsiprosesMii^"  was 
not  made  by  burning  the  land,^unlee8  with  the  landlord's  consent.    There  b  land 
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which  cannot  he  reclaimed  without  paring  and  homing  the  snrfiMe ;  and,  as  this 
is  the  only  leaae  which  gires  that  perminiony  it  is  to  he  presumed  that  it  contained 
land  to  which  paring  and  hnming  was  necessary.  It  is  not  to  he  imagined  that 
one  who  had  so  great  an  uiterest  in  the  land  as  a  lease  for  999  years,  would  adopt 
any  course  of  hushandry  which  would  be  injurious  to  his  own  interest. 

I  come  now  to  consider  the  clause  of  surrender.  In  a  lease  of  so  long  a  term, 
and  for  which  so  large  a  fine  has  heen  paid,  such  a  clause  can  have  little  eifect. 
If  the  lessee  were  to  surrender,  he  would  lose  his  fine  of  2,000/.  It  is  objected 
that  he  may  exhaust  the  land  and  then  surrender  his  lease.  Upon  what  ground 
can  such  a  supposition  rest  ?       « 

On  the  efiect  of  such  a  clause  in  the  case  of  the  ordinary  limited  leasing  power, 
it  would  he  very  desirable  to  have  your  Lordship's  opinion. 

The  King's  Bench  and  Common  Pleas  have  both  decided  that  a  clause  in  a 
lease,  under  the  ordinary  leasing  power,  enabling  the  tenant  to  surrender,  giving 
the  landlord  a  year's  notice  in  writing,  vitiates  the  lease.  On  this  point  there  is 
a  diversity  of  opinion  among  the  Judges. 

The  objections  to  this  clause  are  these : 

First,  there  is  a  want  of  mutuality,  the  tenant  having  a  right  to  surrender,  and 
the  lessor  having  no  right  to  revoke.  The  converse  of  this  existed  in  Cardigan  v. 
Montague.  To  thb  I  think  it  is  satisfactorily  answered,  that  there  is  no  such  prin- 
ciple of  law  as  that  in  every  contract  there  must  be  that  mutuality  which  is  con- 
tended for  here  ;  and  that  in  a  lease,  for  every  advantage  given  to  the  lessee,  there 
must  he  a  correUUive  advantage  given  to  the  lessor.  In  Cardigan  v.  Montague  the 
landlord  had  a  power  to  revoke.  It  is  said  the  landlord  is  fast,  whilst  the  tenant 
is  loose.  Now,  in  cases  under  the  Statute  of  Frauds,  that  often  exists ;  and  it  is 
no  objection  either  to  a  bill  for  a  specific  execution  of  a  contract,  or  to  an  action 
at  law  upon  a  contract  within  the  Statute  of  Frauds,  that  the  contract  has  been 
only  signed  by  the  defendant  and  not  by  the  plaintiff,  and  therefore  not  binding 
on  the  latter.  So  in  cases  not  under  the  Statute  of  Frauds,  it  is  no  objection  that 
the  landlord  is  bound  and  the  tenant  is  loose. 

In  the  case  of  Dann  «.  Spurrier,  7  Ves.  a  contract  was  entered  into,  by  which 
the  defendant  agreed  to  grant  the  plaintiff  a  lease  **  for  seven,  fourteen,  or  twenty- 
one  years,"  without  saying  at  whose  option.  Lord  Eldon  sent  it  to  law,  on  a 
case  for  the  opinion  of  the  Judges,  whether  the  power  of  determining  the  con- 
tract at  the  end  of  the  seven  or  fourteen  years  was  in  both  landlord  and  tenant, 
or  in  whom.  The  Judges  of  C.  B.  gave  their  opinion  that  it  was  in  the  tenant 
alone,  and  not  in  the  landlord,  who  was  bound  for  the  twenty-one  years,  though 
the  tenant  was  not  bound  beyond  the  seven  years.  And  Lord  Eldon,  on  this, 
decreed  a  specific  execution  of  the  contract  against  the  landlord.  So  in  Price  v. 
Dyer,  17  Ves.,  on  a  similar  contract,  Sir  William  Grant  held  the  same  thing.  So 
in  Webb  v,  Dixon,  9  East,  15,  a  lease  had  been  granted  **  for  fourteen  or  seven 
years."  At  the  end  of  the  seven  years  the  landlord,  conceiving  he  had  an  option 
of  determining  the  lease,  brought  his  ejectment.  It  was  tried  before  Mr.  Justice 
Lawrence,  who  nonsuited  the  plaintiff,  on  the  ground  that  the  option  of  determin- 
ing the  lease  at  the  end  of  the  seven  years  was  with  the  tenant  alone,  and  not  with 
the  landlord ;  and  of  this  opinion  was  the  whole  Court,  on  a  motion  to  set  aside 
the  nonsuit. 

Next,  it  is  objected  as  a  practical  inconvenience,  that  if  by  the  fall  of  prices,  or 
other  cause,  the  tenant  has  a  bad  bargain  and  cannot  pay  his  rent  out  of  the  land, 
he  can  throw  the  lease  up,  and  the  landlord  cannot  hold  him  to  it.  But  it  appears 
to  me  a  strange  cause  of  complaint  that  a  landlord  cannot  insist  on  keeping  a  tenant 
who  is  unable  to  pay  his  rent.  In  Ireland  the  great  difficulty  is  to  get  rid  of  a 
tenant  who  cannot  pay  Uis  rent ;  and  our  predial  disturbances  and  crimes  grow 
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out  of  attempts  to  do  so.    Yet  this  is  the  objection  which  Lord  Manners  threw  out 
in  an  extrajudicial  opinion  in  a  case  before  him. 

I  come  now  to  the  ground  on  wliich  the  judgment  of  tlie  King's  Bench,  as 
delivered  by  Mr.  Justice  Jebb,  rests ;  and  a  more  extraordinaiy  ground  on  which 
a  decision  can  rest  that  is  to  destroy  a  great  part  of  the  leasehold  interests  im  some  cf 
the  counties  in  the  south  of  Ireland,  never  came  within  my  knowledge.  It  is  tlus : 
The  leasee  may  exhaust  the  land  by  repeated  cropping,  and  may  then  throw  it 
upon  the  landlord's  hands.  It  is  true  that  is  possible ;  but  if  that  possXiity 
avoids  a  lease  for  lives,  it  must  avoid  every  lease  where  that  possibility  exists. 
Now,  in  what  case  may  not  the  tenant  exhaust  the  land,  and  leave  it  so  on  the 
landlord's  hands  ?  The  land  may  be  exhausted  completely  in  ten  yean,  and  the 
probability  is  much  greater  that  a  tenant  who  has  only  ten  years  to  come ;  who 
has  no  certainty  of  a  renewal ;  who  will  be  charged  a  higher  rent  on  a  new  lease 
if  he  has  improved  the  land,  and  a  lower  one  if  he  has  exhausted  it,  will  adopt  the 
latter,  than  that  one  who  has  a  permanent  interest  for  three  lives  should  do  so. 
Yet  the  consequence  of  the  decision  in  the  King's  Bench  would  be,  that  every 
lease  for  ten  years  would  be  void.  It  strikes  me  that  the  deci^on  is  one  that  can- 
not be  sustained. 

Having  thus  considered  the  specific  objections  to  these  leases,  I  shall  advert  to 
the  construction  which  the  plaintiff's  counsel  puts  on  the  leasing  power. 

The  power  is  *'  to  lease  or  devise  for  any  time  or  term  of  years  or  lives,  and 
with  or  without  covenants  for  renewal ;  and  in  case  of  the  determination  of  all 
or  any  of  the  aforesaid  leases,  from  time  to  time,  to  make  new  or  other  leases 
thereof,  in  manner  aforesaid,  and  with  or  without  any  fine  or  finos^  as  he  Ml 
thinkpr 

It  is  contended  that  the  words  **  with  or  without  any  fine  or  fines,  as  he  shall 
think  fit,"  are  to  be  curried  back  to  the  words  **  with  or  without  covenants  for 
renewal,"  and  for  this  the  case  of  Doe  v.  Martin  has  been  cited.  But  the  ease  of 
Doe  «•  Martin  does  not  decide  that  the  words  are  to  be  referred  to  the  fint  daose, 
in  exclusion  of  and  passing  over  the  last  antecedent.  They  must  therefore  at ' 
least  also  apply  to  the  last  antecedent  member  of  the  sentence,  by  which  he  is 
authorized,  on  the  determination  of  any  of  the  aforesaid  leases,  from  time  to 
time,  to  make  new  or  other  leases ;  and  such  new  or  other  leases  may  therefore 
be  made  wUh  or  without  fines.  It  is  contended  that  the  words  '*  with  fines* 
ought  to  be  confined  to  leases  with  covenants  for  renewal,  which  are  ^axnsX 
in  Ireland,  and  are  to  be  intended  covenants  for  perpetual  renewal ;  and  these 
fines  to  be  the  fines  usually  taken  on  the  fall  of  lives  in  such  leases.  But  that 
construction  cannot  be  made ;  for  to  whatever  the  word  **  with  "  is  to  be  applied, 
the  word  ** without"  is  also  to  be  applied,  and  vice  versd.  And  theiefbie 
he  might,  according  to  that,  make  leases  with  covenants  for  perpetual  renewal 
without  any  fine,  and  without  any  rent.  Now,  how  would  this  benefit  the  le- 
munder-man  ?  But  again,  the  ^*  new  or  other  "  leases  that  are  to  be  made,  are  to 
be  made  *'  with  or  without  fines,  as  he  shall  think  fit ;"  and  those  leases  are  to  he 
made  on  the  determination  *'  of  any  of  the  aforesaid  leases."  It  is  impossible  te 
imagine  that  the  settlors  contemplated  the  determination  of  a  lease  for  lives  renew- 
able for  ever  in  the  lifetime  of  Sir  T.  Deane ;  yet  he  and  he  alone  is  to  make 
the  new  leases  in  that  event ;  and  such  new  leases  (not  made  on  the  hH  of  liv**. 
under  a  covenant  for  perpetual  renewal,  but  on  the  natural  determinaiion  oidder' 
nUnable  leases)  may  be  made  with  fines.  Thus  then,  the  donee  of  the  power  would 
be  authorized  to  take  fines  on  the  new  leases,  though  not  on  the  original  ones. 
According  to  that  construction,  Sir  T.  Deane  might  make  leases  for  two  yeaiSi 
and  on  their  determination  might  make  new  leases  with  fines.  This  cannot  he 
the  construction.    The  words  "  with  or  without  fines,"  must)  I  admit,  be  referred 
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to  each  memher  of  the  sentence,  the  first  as  well  as  the  last ;  and  the  leases  men- 
tioned in  the  first  menit>er  may  he  made  **  with  or  without  fines,  as  he  shall  think 
fit."  Then  what  are  the  leases  in  the  first  memher  of  the  sentence?  They  are  leases 
**  for  any  terms  or  term  of  years  or  lives ;"  and  snch  leases  may  be  either  with  or 
without  covenants  for  renewal,  and  with  or  without  fines.  They  may  be  made 
without  covenants  for  renewal,  and  with  fines.  But  it  is  said  that  the  words 
of  this  power  are  ambiguous,  and  that  the  Court  will  exercise  its  atiutfa  to 
put  such  constroction  on  it  as  will  not  enable  the  tenant  for  life  to  destroy  the 
estate  of  the  remainder-man.  But  words  cannot  be  said  to  be  ambiguous  on  which 
only  one  construction  can  be  put  that  is  reconcilable  to  the  rules  of  grammar  or 
the  principles  of  common  sense  ;  and  surely  that  construction  would  be  equally 
destructive  of  the  interest  of  the  remainder-man  which  authorizes  a  lease  for  lives, 
renewable  for  ever,  without  either  rent  or  fine;  and  that  is  the  construction  sought 
to  be  put  on  the  words  of  this  power.  Besides,  if  even  this  power  oould  be  so  con- 
strued as  not  to  affect  the  interest  of  the  remainder-man,  there  is  another  power 
(that  of  providing  portions)  which  completely  puts  it  in  the  power  of  the  tenant 
for  life  to  destroy  the  interest  of  the  remainder-man.  That  power  is  general,  withou  t 
any  limit.  Now,  in  the  case  of  Long  v.  Long,  6  Ves.,  where  there  was  a  similar 
unlimited  power  of  charging  portions,  the  tenant  for  life  directed  the  eHaU  to  be 
sold  out  and  out^  and  the  fntire  money  to  be  divided  amongst  the  younger  children ; 
and  it  was  held  that  he  might  do  so,  although  the  estate  was  limited  to  his  first 
and  other  sons,  and  although  it  was  contended  that  the  remainder  limited  to  the 
eldest  son  manifested  an  intention  that  he  should  get  something.  I  am  therefore 
clearly  of  opinion  that  these  leases  are -good  at  law. 

I  shall  now  proceed  to  consider  how  this  case  may  be  dealt  with  in  a  court  of 
equity.  Taking  it  for  granted  that  the  intent  of  the  parties  is  to  govern,  we  may 
inquire  what  was  that  intent.  I  have  already,  in  the  outset,  mentioned  my 
opinion  that  the  object  of  this  extensive  power  was  to  enable  Sir  Tilson  Deane  to 
raise  money  on  long  leases.  To  a  certain  extent  that  might  have  been  practicable, 
'and  beyond  that,  not  so.  To  insure  the  raising  the  sum  required,  a  power  is  given 
to  raise  by  sale  or  mortgage,  or  charging  any  sum  "  not  exceeding  "  20,000/.  Thus, 
the  sum  to  be  raised  off  the  estate  was  not  to  exceed  20,000/.  This  intent  is,  I 
think,  ascertained  by  the  manner  in  which  Sir  T.  Deane  acted  on  the  powera 
given  him.  The  acts  of  the  parties  are  not  admissible  to  affect  the  construction  of 
the  deed  ;  but  I  think  they  may  be  admitted  to  explain  what  the  parties  had  in 
view  by  entering  into  the  deed.  Now,  it  appears  that  Sir  T.  Deane  understood 
that,  though  the  powers  given  him  were  extensive  and  one  of  them  unlimited, 
yet  that  they  were  given  him  in  the  confidence  that  he  would  not  use  them  beyond 
what  their  object  required.  Accordingly  we  find  him,  after  raising  about  10,000/. 
by  fines  on  these  leases,  abstaining  from  raising  uncier  the  power  of  sale  or  mort- 
gage more  (except  the  amount  of  one  year's  interest)  than  sufficient  to  complete 
in  all  the  20,000/.  He  did,  as  I  have  said,  exceed  it  a  little,  from  perhaps  being 
unable  to  prevail  on  Chinnery  to  break  the  sum  he  had  to  lend.  But  this  having 
taken  place  after  the  leases,  the  surplus  cannot  be  visited  on  the  lessees.  The  two 
powers,  though  different  in  their  natures,  may  be  considered  as  given  for  the  same 
purpose,  namely,  the  raising  that  sum  which,  and  which  only,  it  was  agreed  should 
be  raised  out  of  the  lands.  And,  after  all,  what  is  a  long  (or  perpetual)  lease,  at 
a  small  rent,  and  a  large  fine,  but  a  sale  of  so  much  of  the  inheritance  ?  Chinnery 
has  now  been  settled  with  ;  therefore  no  question  can  arise  as  to  him  ;  and  it  was 
only  he  that  could  be  affected  by  the  excess  above  the  20,000/. 

I  have  thus  submitted  to  your  Lordship  my  views  of  this  case ;  and  I  submit 
them  with  all  respect  to  your  Lordship's  better  judgment. 

I  have  the  honour  to  be,  &c.  ^c. 

F.  Joy.  • 
3Q 
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I  ha^e  already  said  that  it  would  be  most  desirable  to  hare  jonr  Lordship's 
opinion  on  the  clause  of  surrender  in  leases  made  under  the  ordinarjr  leasing 
power,  and  on  the  reasons  given  by  Mr.  Justice  Jebb  in  the  judgment  which  h« 
pronounced^  In  my  mind  those  reasons  are  far  from  satisfactory.  Very  many 
(perhaps  most)  leases  in  the  south  of  Ireland  contain  such  clauses,  the  landlords 
there  considering  them  beneficial  to  the  estate  and  to  the  remainder-men ;  as  a 
better  rent  is  obtained,  and  as  none  but  solvent  tenants  who  mean  fairly  and  con- 
scientiously to  pay  their  rent,  if  the  land,  by  the  exercise  of  their  industry,  will 
enable  them  to  do  so,  require  such  a  clause.  In  the  case  lately  before  the  twelve 
Judges,  (which  has  gone  off  by  the  death  of  the  last  life  in  the  lease)  that  dearly 
appeared  ;  and  the  jury  found  that  a  more  solvent  tenant  could  be  procured,  and 
that  the  clause  was  not  injurious  to  the  remainder-man,  but  the  contrary,  as  a 
better  tenant  could  be  got.  I  understand  the  tenant  as  holding  this  language  to 
his  landlord :  ^  I  think  the  rent  you  demand  is  high,  still  I  hope  by  a  little 
expenditure  and  a  great  deal  of  industry,  to  be  able  to  pay  it.  But  if  in  this  I 
am  disappointed,  I  will  not  keep  from  you  your  property  longer  than  I  can  pay 
you  the  consideration  which  I  undertook  to  give  you  for  it."  I  can  see  nothing 
inequitable  in  that. 


Page  449. 
The  Law  as  regards  llhuwy  Appointment  before  the  1  FT.  4,  c  46, 

1.  At  law  it  was  clear  that  any  share,  however  nominal  or  illusory,  would 
satisfy  the  terms  of  the  power.  The  gift  of  a  ring  (o)  or  a  shilling  (p)  was  a  good 
legal  execution  of  the  power,  although  the  fund  were  100,000  /.  {q) ;  whereas  in 
equity  5#.  (r)  or  ten  guineas  («),  or  any  other  sum,  merely  illusory,  with  reference 
to  the  amount  of  the  fund,  and  the  number  of  the  objects  amongst  whom  it  was 
to  be  distributed,  would  have  been  void.  But  all  the  interests  given  to  the  child, 
contingent  as  well  as  vested,  were  taken  into  consideration  {%).  We  shall  have 
occasion  to  consider  how  far  this  dbtinction  between  the  legal  and  equitable  exe- 
cution of  such  a  power  can  be  defended  upon  principle  (ti). 

2.  This  equity  was  enforced  at  a  very  early  period,  and  was  frequently  adminis- 
tered («)  ;  nor  has  it  been  less  the  subject  of  discussion  in  modem  .times  (y).  It 
extended  as  well  to  real  as  to  personal  estate  {z) ;  and  the  only  difficulty  was  to 
ascertain  what  proportion  should  in  every  particular  case  be  deemed  illusoiy.  In 
Wilson  and  Piggot,  the  proportion  given  to  one  of  four  children  amounted  only  to 
one-sixteenth  of  the  whole  fund,  and  Lord  Alvanley  held  it  to  be  good  (o),  although 
it  was  one-fourth  less  than  an  equal  proportion.    In  Alexander  o.  Alexander  (5), 


(o)  See  1  Vera.  67. 

(p)  1  Term  Rep.  438  n ;  and  see  1  Yes. 
iun.  786 ;  16  Ves.  26. 

{q)  Morgan  v.  Surmao,  1  Taant.  280. 

(r)  Gibson  v.  Kinven,  1  Vem.  66. 

\$)  Vanderzee  v,  Aclom,  4  Yes.  771. 

\i)  Bax  V,  Whitbread,  16  Yes.  16. 

(tt)  Vide  eh.  12,  nect  2. 

\x)  See  Wall  r.  Thurbome,  1  Vera.  336. 
414;  Cragrave  v,  Perrost,  cited,  ibid.  356. 
2  Caia.  Ca.  228 ;  9  Ves.  396 ;  in  Civil  v. 
Rich,  1  Cha.  Ca.  310,  Lord  NottiDgham 
rei sired  to  this  case,  as  expressly  confined 
to  the  tcidowhood  of  the  wife;  Astry  v, 
Astry,  Free.  Cha.  266;  as  to  Sweetnam  v. 


Woolaston,  cited  1  Vem.  366,  see  5  Ves. 

868. 

(y)  See  Menzey  «.  Walker,  For.  72  ;  bat 
note,  there  one  dilld  was  totally  ezeloded ; 
Maddidon  v.  Andrew,  1  Yes.  67 ;  Coleman 
V.  Seymour,  ib.  211. 

(z)  Pocklingtoa  v.  Bayne,  1  Bro.  C.C. 
460. 

(a)  2  Yes.  jun.  36;  in  Vandenee  9. 
Aclom,  4  Yes.  771,  the  amount  of  the  fund 
is  not  stated;  and  see  Spencer  v.  Speneer, 
6  Ves.  362. 

(b)  2  Ves.  640 ;  but  see  9  Ves.  303, 
where  it  is  stated  from  the  Register^  book 
that  the  child  did  not  claim  more* 
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the  proportion  given  was  only  a  sixteenth  part  of  the  fund  to  one  of  five  children, 
and  the  point  was  not  raised.  In  Kemp  v,  Kemp  (e).  Lord  Alvanley  repeated  the 
desire,  which  he  had  often  expressed,  to  get  out  of  the  rule  altogether,  and 
lamented  that  equity  had  not  followed  the  rule  of  law ;  but  he  was  compelled, 
against  his  inclination,  to  hold  the  appointment  in  that  case  illusory.  The  fund 
amounted  to  nearly  1,900^  Thei*e  were  three  objects:  to  one  6^1.  was  given; 
to  another  10/.  and  the  residue  to  the  other.  The  first,  therefore,  had  only  a 
thirty-eighth  share,  and  the  second  only  a  one  hundred  and  nineteenth  share,  of 
the  entire  fund,  when  npon  an  equal  division,  each  would  have  been  entitled  to  a 
third.  Lord  Alvanley,  in  delivering  judgment,  said  that  he  should  hardly  have 
conceived  that  50/.  could  be  considered  a  substantial  part;  but  that  the  sum  of 
10  /.  was  evidently  meant  to  be  no  gift,  the  party  merely  supposing  himself  to  be 
under  the  necessity  of  giving  something  to  each. 

3.  Thus  the  doctrine  stood  till  the  late  case  of  Butcher  v.  Butcher  {d)^  in 
which  the  Master  of  the  RoUs,  after  delivering  a  luminous  and  argumentative 
judgment,  held,  that  as  no  case  had  been  found  in  which  a  sum. of  the  amount  in 
the  case  before  him  had  been  declared  illusory,  there  was  no  ground  upon  which 
he  thought  himself  justified  in  determining  that  this  was  an  invalid  appoint- 
ment. He  summed  up  the  di£Bculties  attending  this  branch  of  equitable  juris- 
diction in  a  few  words :  *'  To  say,  under  such  a  power,  an  illusory  share  must 
not  be  given,  or  that  a  substantial  share  must  be  given,  b  rather  to  raise  a  question 
than  establish  a  rule.  What  is  an  illusory  share,  and  what  is  a  substantial  share  ? 
Is  it  to  be  judged  of  upon  a  mere  statement  of  the  sum  given,  without  reference  to 
the  amount  of  the  fortune  which  is  the  subject  of  the  power?  If  so,  what  is  the 
sum  that  must  be  given  to  exclude  the  interference  of  the  Court  ?  What  is  the  limit 
of  amount  at  which  it  ceases  to  be  illusory,  and  begins  to  be  substantial  ?  If  it  is  to 
be  considered  with  refei-ence  to  the  amount  of  the  fortune,  what  is  the  proportion, 
either  of  the  whole  or  of  the  share,  that  would  belong  to  each  upon  an  equal  division?" 

4.  In  the  case  of  Butcher  and  Butcher  there  were  nine  persons,  and  the  fund 
amounted  to  about  17,000  /.  To  some  of  the  children,  200  /.  3  per  cents  only  was 
given  ;  so  that  reckoning  at  that  period  the  stock  at  even  70  per  cent,  the  share 
did  not  exceed  a  hundred  and  twenty-second  part  of  the  fund.  Li  the  next  case 
which  came  before  the  Master  of  the  Rolls,  the  fund  was  2,500  /.  South  Sea 
annuities,  and  there  were  only  two  objects  of  the  power;  to  one  100/.  stock  was 
given,  and  the  residue  to  the  other.  The  first  therefore  had  only  a  twenty-fifth 
share  ;  and  the  Master  of  the  Rolls,  referring  to  his  former  decision,  held  the  ap- 
pointment not  illusory  («).  Another  case  arose  shortly  afterwards,  in  which  the 
fund  was  2,500/.  There  were  five  (I)  objects  of  the  power.  To  some,  the  donee 
of  the  power  gave  only  a  share,  which  amounted  to  33/.  6«.  8</.  each,  when, 
upon  an  equal  division,  they  would  have  been  entitled  to  500  /.  each.  The  Master 
of  the  Rolls  said,  that  he  adhered  to  the  rule  he  laid  down  in  Butcher  v.  Butcher ; 
that  he  would  go  as  far  as  he  was  bound  by  authority,  and  no  farther.  Show  me, 
he  added,  a  case  in  which  a  specific  sum,  or  an  equal  proportion  of  what  would  be 
the  share  of  each  object  of  the  appointment  upon  an  equal  division,  has  been  held 
to  be  illusory,  and  I  will  in  the  same  case  make  the  same  decision.  And  after 
showing  that  Kemp  v.  Kemp  was  an  authority  only  as  to  the  10/.  and  did  not 
turn  upon  the  50  /.  he  determined  that  the  appointment  was  good,  as  the  sum  of 
83/.  6«.  8(/.  was  not  the  same  specific  sum,  or  the  same  proportion  of  the  share 

(c)  5  Yes.  849.  («)  Baz  «.  Whitbread,  10  Yes.  81. 

\d)  0  Yes.  383;  Bee  1  Bligh,  479. 

(I)  Although  the  power  extended  to  the  issue  of  the  children,  yet  it  also  seems  that 
they,  the  i«8ue,  were  considered  as  standing  in  the  place  of  their  parent,  and  there  were 
only  five  chlldrou  ;  sed  qu, 
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of  each  child,  upon  an  equal  division,  that  had  been  in  any  fonner  ease  held  to  b« 
illusory  (/). 

5.  In  the  foregoing  case,  with  reference  to  the  whole  fund,  the  share  giyen  was 
only  equal  to  about  a  seventy-fifth  of  it ;  and  in  another  case,  which  oocumd  a 
month  afterwards,  the  disproportion  was  still  greater.  The  fund  amounted  to  about 
7,100 1,  and  there  were  nine  objects  of  the  power,  seven  of  whom  had  only  about 
71  /.  a-piece  given  to  them.  The  point  was  given  up  in  argument ;  and  the 
Master  of  the  Rolls  thought  that  there  was  nothing  in  an  objection  taken  that 
there  might  be  more  children  ;  there  was  so  little  probability,  under  the  circum- 
stances^  that  the  shares  would  ever  be  reduced  below  the  standard  under  which  he 
had  said  he  should  consider  himself  bound  by  the  authorities  (^). 

6.  The  result  of  the  authorities,  then,  was  rather  a  negative  than  an  affirmative 
rule.  Lord  Alvanley  determined,  that  where  a  party  is,  in  default  of  appoint- 
ment, to  take  a  third  share,  a  gift  of  a  hundred  and  ninetieth  share  to  him  b 
iUusory ;  and  here  the  Master  of  the  Bolls  drew  the  line ;  so  that  any  share  which, 
squared  by  this  rule,  would  exceed  that  in  amount,  was  not  deemed  illusory. 
But  upon  an  appeal  to  the  Lord  ChanceUor,  in  fiax  v.  Whitbread,  for  the  cxpieas 
purpose  of  restoring  the  old  rule,  his  Lordship  thought  that  the  principle  stated 
in  the  late  cases  in  effect  destroyed  all  the  authorities.  The  sum  of  60^  being 
given,  he  said,  in  one  family,  and  by  one  will,  it  is  difficult  to  conceive  that  the 
identity  of  the  sum,  or  the  proportion,  can  afford  the  ground  of  determination  in 
another  family  and  upon  another  will.  The  motives  also  must  be  furnished  bj 
the  same  circumstances,  whether  good  conduct  or  misconduct :  a  proviaioD  by  a 
parent  or  a  third  person :  circumstances,  if  the  Court  is  at  liberty  to  regard  them, 
of  utility.  The  result  of  the  authorities,  he  added,  was,  that  from  the  time  of 
Lord  Nottingham,  the  Court  has  taken  upon  itself  the  duty  of  exercising  a  discre- 
tion in  these  cases ;  and  his  Lordship  seems  to  have  considered  himself  still  bound 
by  those  decisions.  Upon  a  later  appeal  to  Lord  Eldon,  in  Butcher  v.  Butchor,  he 
expressed  the  same  opinion  (A).  The  law,  therefore,  on  this  head,  appears  to 
stand  as  it  did  before  the  case  of  Butcher  and  Butcher  was  decided  by  the  Master 
of  the  Bolls ;  and  yet  although  Lord  Eldon  decided,  that  the  Court  was  bound  to 
inquire  whether  the  share  was  substantial  or  not,  his  Lordship  showed  a  strong 
disposition  to  narrow  the  doctrine.  In  both  the  appeals,  the  decrees  of  the  Master 
of  the  Rolls  were  confirmed,  on  the  ground  that  the  shares  were  not  iUusoiy.  In 
Butcher  and  Butcher,  Elizabeth  Butcher  had  a  power  to  appoint  the  fund 
amongst  her  children  by  her  present  or  any  future  husband,  by  deed  or  wiU,  from 
time  to  time.  The  power  was  quite  in  the  common  form ;  and  therefore,  perhaps, 
much  weight  could  not  be  given  to  the  circumstance,  that  at  the  time  of  making 
any  particular  appointments  she  could  not  know  what  the  number  of  objects 
would  ultimately  be ;  and,  indeed,  as  appointments  are  not  often  made  till  the 
children  require  their  portions,  when  the  probability  of  many  other  children 
must  have  ceased,  this  is  a  difficulty  which  is  not  likely  to  arise.  In  default  of 
appointment  the  fund  was  given  in  the  usual  way  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage  ;  but  it  was  provided,  that  if  any  son  of  hw 
present  marriage  should  attain  twenty-one,  or  any  daughter  twenty-one,  or  marry,  • 
no  child  by  any  future  husband  should,  by  marriage  or  otherwise,  be  entitled  to 
more  than  a  moiety  of  the  property,  which  provision,  it  might  be  contended, 
could  not  affect  the  right  of  each  class  of  children,  as  between  themselves,  to  a 
substantial  share.  She  made  the  unequal  appointment  which  has  been  mentioned; 
and  Lord  Eldon  held^  that  attending  to  all  the  circumstances,  and  the  nature  of 
the  trust  collected  from  the  deed,  he  was  not  authorized  to  say  that  the  share 

(/)  Mocatta  9.  Lousada,  12  Yes.  123.  (A)  1  Yw,k  Bea.  79. 

ig)  Pykc  r.eylvtstcr,  12  Ves.  126. 
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not  substantial.  He  relied  upon  the  circam stances,  that  the  power  was  from 
time  to  time,  and  the  number  of  objects  was  incapable  of  being  ascertained  until 
she  reached  an  age  at  which  she  could  not  have  more ;  and  if  there  had  been  one 
child  by  a  subsequent  mairiage,  after  all  her  particular  appointments,  that  child 
might  have  taken  a  moiety  of  what  constituted  the  whole  fund  before  any  appoint- 
ment, though  that  should  leave  to  perhaps  twenty  children  of  the  former  mar- 
riage only  their  respective  shares  of  what  remained  nnappointed.  It  is  evident, 
he  observed,  how  immensely  large  a  discretion  was  given,  and  to  what  the  fund 
might,  by  repeated  executions  of  the  power,  be  reduced,  and  this  went  far  to  show 
that  her  discretion  must,  as  far  as  it  can  in  any  case,  be  unfettered. 

7*  As  we  shall  hereafter  see,  what  is  not  appointed,  or  is  ill  appointed,  goes  aa 
in  default  of  appointment,  and  where  the  fund  was  given  by  the  instrument 
creating  the  power  to  the  objects  in  default  of  appointment^  the  dying  without 
any  appointment  as  to  a  part  was  considered  equal  to  an  actual  appointment ;  and 
therefore  a  sufficient  share  being  permitted  to  descend  was  deemed  tantamount  to 
an  appointment,  so  as  to  prevent  any  question  of  illusion  ($ ). 

8.  And  if  an  appointment  was  made  of  part  of  the  fund,  excluding  some  of  the 
objects,  but  leaving  a  share  not  illusory  to  descend,  and  afterwards  an  appointment 
was  made  of  the  residue,  wholly  excluding  or  giving  an  illusory  share  to  some, 
the  last  appointment  only  was  held  to  be  void,  so  that  the  residue  might  descend 
and  uphold  the  former  appointment.  If  a  contrary  rule  had  been  established,  an 
appointment,  leaving  a  share  not  illusory  to  descend,  would  have  been  good  at 
first,  but  have  become  bad  afterwards  {k), 

9.  And  although  an  appointment,  abstractedly  taken,  were  illusory,  yet  it  might 
be  justified  by  circumstances,  and  equity  would  not  relieve  against  it.  Formerly 
it  was  considered,  that  where  but  a  trifle  was  given,  yet  if  the  child  by  misbe* 
haviour  deserved  it,  the  Court  would  not  vary  the  appointment (/);  but  ultimately 
it  was  held  that  the  conduct  of  the  objects  of  the  power  could  not  be  taken  into 
consideration  (m). 

10.  In  Boyle  v.  the  Bishop  of  Peterborough,  Lord  Thnrlow  lud  it  down,  that 
where  gross  inequality  is  accoimted  for,  and,  by  the  utuation  of  the  children,  is 
rendered  humane,  and  wise  and  discreet,  the  Court  will  not  call  it  illusory  (n). 
Therefore,  if  a  child  become  a  bankrupt,  and  has  not  obtained  his  certificate,  that 
may  be  a  sufficient  reason  to  give  him  a  small  share  (o).  And  where  a  father, 
having  advanced  a  child  upon  marriage,  recited  that  as  a  reason  for  giving  her  a 
small  share,  it  was  held  not  to  be  illusory  (p).  For  the  ground  of  interference  in 
these  cases  is  fraud,  and  in  such  case  the  ekUd  would  be  guilty  of  a  fraud  in 
attempting  to  set  aside  the  appointment,  the  parent,  perhaps,  having  advanced 
more  on  that  account ;  the  answer  would  be,  he  had  given  that  child  a  substantive 
share,  who  therefore  could  not  complain  of  the  difference  (<^}.  Lord  Alvanley 
expressed  his  opinion,  that,  perhaps,  if  a  sufficient  reason  could  he  prowd  between 
parent  and  child,  the  Court  would  apply  the  rule ;  but  it  must  be  proof,  he  said, 
that  leaves  no  doubt  whatsoever.  And  in  speaking  thus,  he  adverted  to  extrinsic 
proof,  where  no  statement  appears  upon  the  face  of  the  appointment  (r).  But  it 
seems  that  in  these  cases  the  provision  must  have  moved  from  the  person  entrusted 

(i)  Wilson  V.  Piggot,  2  Yes.  jun,  351.  and  see  Smith  v.  Lord  Camelibrd,  ib.  098 ; 

(k)  Ibid  ;  Bee  1  Yes.  it,  Bea.  101.  Yaoderzeo  «.  Aclom,  4  Yes.  771 ;  Long  v. 

(l)  Maddisono.  Andrew,  1  Yes.  57.  Long,  5  Yes.  445;  i^pencer  v.  Spencer,  5 

(m)  Kemp  v.  Kemp,  5  Yes.  855,    See  1  Yes.  862 ;  Bax  v.  Whitbread,  16  Yes.  15. 

Yes.  &  Bea.  07.  (q)  See  5  Yes.  368. 

(n)  1  Yes.  Jan.  200 ;  8  Bro.  C.  C.  243.  (r)  Spencer  v.  Spencer,  ubi  nip.    See  1 

(o)  Bax  V,  Whitbread,  16  Yes.  15.  Yes.  Sc  Boa.  07, 
(j>)  Bristow  V.  Warde,  2  Yes.  Jun.  366  -, 
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with  the  power  of  appointment  ($\  although  in  one  case  Lord  Alvanley  expresBed 
an  opinion,  that  a  small  share  might  be  given  where  there  is  an  actual  provision 
made  for  some,  even  where  U  does  not  move  from  the  person  executing  the  power. 
The  power  of  distribution,  he  said,  was  given  in  order  that  there  might  be  an 
inequality,  if  necessary.    It  was  therefore,  he  added,  nothing  but  a  trust  in  the 
party  to  discriminate  how  much  each  ought  to  have,  under  every  circumstance 
that  ought  fairly  to  ^nter  into  his  consideration,  and  with  a  view  of  the  object  of 
the  power,  that  each  of  them  should  receive  a  provision.    If  that  was  satisfied 
ulitsnde^  it  had  its  object  (f ).    It  is  however  clear  that  the  provision  must  not 
have  moved  from  the  person  creating  the  power  (ti).    And  in  a  case,  where,  under 
a  power  to  appoint  to  younger  children,  the  parent,  in  effect,  excluded  the  second 
son,  because  the  eldest  was  an  idiot,  and  he  considered  Uiat  the  second  child  would 
obtain  a  grant  of  the  surplus  rents,  which  he  actually  did,  yet  Lord  Redesdale 
held  that  the  appointment  was  illusory  (jr).    His  Lordship  said,  "if  a  younger 
eon  is  provided  for  amply  by  a  fortune  tUiunde,  by  obtaining  a  lucrative  situation, 
or  the  like,  it  may  be  a  ground  for  an  appointment  so  unequal  that  it  might  be 
otherwise  deemed  iUusory ;  but  that  cannot  be  considered  as  a  provision  which 
b  a  mere  expectancy,  depending  on  the  will  and  pleasure  of  another ;  and  an 
appointment  cannot  be  deemed  good  or  bad  according  to  the  manner  in  which 
that  pleasure  may  be  afterwards  exercised.    If  a  father  supposed  that  provision 
would  be  made  for  one  of  his  sons  by  his  brother,  which  expectation  might  be 
finally  disappointed,  a  very  unequal  appointment  made  under  that  expectation, 
however  founded,  and  however  reasonable  at  the  time,  could  not  be  supported. 
In  the  present  case,  if  the  appointment  had  been  made  in  such  form  as  would 
have  given  the  son  a  fair  share,  in  case  he  had  not  derived  benefit  from  the 
peculiar  circumstances  of  his  elder  brother,  it  might  perhaps  have  been  sustained; 
but  this  is  an  absolute  appointment  in  all  events,  and  the  question  is,  whether 
such  an  absolute  appointment,  not  subject  to  any  contingency,  can  be  made  good 
by  subsequent  events,  if  it  would  not  be  good  in  all  events.    He  thought  the 
appointment  must  have  been  good  on  the  day  it  was  made,  or  not  good  at  all.    In 
cases  of  this  kind,  where  the  appointment  is  grossly  unequal,  and  there  is  no  just 
foundation  for  the  inequality,  but  it  is  the  result  of  mere  caprice  or  mistake,  the 
appointment  cannot  stand ;  it  is  not  a  just  exercise  of  the  power  given.    Hers 
there  was  no  caprice,  no  intentional  injustice^  but  there  was  mutake,  and  the 
gross  inequality  was  made  under  the  influence  of  that  mistake.'' 

11.  It  may  here  again  be  observed,  that  if  the  fund  consist  partly  of  real  and 
partly  of  personal  estate,  it  is  not  necessary  to  give  a  part  of  each  to  every  object ; 
but  if  there  are  two,  for  instance,  all  the  realty  may  be  given  to  one,  and  all  the 
personalty  to  the  other  (jf). 

12.  If  the  objects  have  agreed  to  abide  by  the  intention  and  wiU  of  the  donee  of 
the  power,  they  cannot  set  aside  even  an  iUusory  appointment  («)  (I). 

13.  If  the  appointment  is  illusory,  but  there  b  by- implication  a  gift  to  or  a 
trust  for  the  objects^  the  fund  will  be  given  to  them  equally  (a). 

(s)  Mocatta  v.  Lousada,  12  Ves.  128.  (x)  Lysaght  v.  Royse,  2  Scho.  &  Lef.  15). 

{t)  Vanderzee  v,  Adom,  4  Yes.  785,  sed  (y)  Morgan  v.  Sarman,  1  Taunt.  889L 

^;  see  16  Ves.  25;  Lysaght  9.  Royse,  2  (2)  Pawletv.  Pawlet,  1  Wils.  224. 

Scho.  &  Let  151 ;  and  1  Ves.  &  Bea.  97.  (a)  Gibson  v,  Kiaven,  1  Vern.  66;  Kemp 

(u)  Kemp  V.  Kemp,  5  Ves.  861 ;  Lysaght  v.  Kemp,  5  Ves.  849. 
e.  Royse,  u^t  eup, 

(I)  This  case,  which  is  very  long,  did  not  decide  any  thing.  The  Earl  made  pro-> 
visions  by  his  will  for  all  his  children,  and  the  decree  is  prefaced  by  this  declaration ; 
that  the  plaintiff  having  by  his  bill,  and  now  in  court,  expressly  submitted  to  be  bound 
by  the  intention  of  his   father,  the  late  Earl,  in  his  deed  of  appointment  and  will, 
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Page  466. 

Daniel  Y,  Ooodtcin* 
Exchequer,  Trinity  Term,  8  &  9  Geo.  II. 

The  husband,  antecedent  to  the  marriage,  covenanted  with  his  intended  wife, 
that  she  should  have  a  power  to  dispose  by  will  of  her  estate  and  effects.  Subse- 
quent to  the  marriage,  the  wife  was  made  executrix  to  the  last  will  and  testament 
of  A,  The  wife  afterwards  made  her  will  of  the  goods  and  effects  she  had  as 
executrix  ;  and  con§tituted  B  executor  thereof.  Upon  a  declaration  in  prohibition 
and  demurrer  to  the  plea  put  in  to  it,  the  question  was,  whether  the  Spiritual 
Court  had  a  power  to  grant  a  probate  thereof,  or  whether  it  should  not  operate  as 
an  appointment  to  be  carried  into  execution  by  a  Court  of  Equity  ?  And  as  to 
this  point,  the  Court  took  this  difference,  where  the  will  subsisted  upon  the 
agreement  of  the  parties  antecedent  to  the  marriage,  there  the  will  is  in  the  nature 
of  an  appointment,  which  is  to  be  carried  into  execution  by  a  Court  of  Equity  ; 
but  where  the  wife  is  made  executrix  to  another  person,  there  the  Spiritual  Court 
may  grant  a  probate  of  her  will,  for  she  may  continue  the  executorship  by  con- 
stituting a  person  executor  to  the  first  testator ;  and  she  may  by  law  make  a 
disposition  of  choses  in  action,  which  she  was  possessed  of  as  executrix,  because  in 
ateter  droit ;  and  the  Spiritual  Court  may  prove  such  will ;  1  Mod.  201 ;  Salk. 
308 ;  Vent.  4 ;  6  Mod.  241  ;  1  Roll.  Abr.  608 ;  Moor,  330 ;  2  Mod.  170. 


Page  468. 

JUansell  v.  Price. 
At  the  Rolls,  Michaelmas  Term,  9  Geo.  II. 

Catherine  Mansbll,  before  her  marriage  with  the  defendant  Price,  assigned  all 
her  personal  estate  due  to  her  by  bond,  judgment,  &c.  except  1,000  /•  which  the 
defendant  was  to  have  immediately  to  his  own  use,  in  trust  for  the  defendant 
Price,  and  Catherine  his  intended  wife,  for  their  lives,  and  the  life  of  the  survivor 
of  them,  and  afterwards  that  the  principal  money  should  be  laid  out  in  land  to  the 
use  of  the  heirs  of  the  body  of  Catherine  by  the  defendant ;  and  for  want  of  such 
issue,  to  the  use  of  the  survivor  for  ever,  provided  that  Catherine  should  have 
power,  at  any  time  during  the  coverture,  by  will  or  deed,  executed  in  the  presence 
of  three  or  more  credible  witnesses,  to  give  or  dispose  of  any  sum  out  of  the  prin- 
cipal money,  not  exceeding  1,600  /.,  to  such  persons  and  uses  as  he  should  limit 
and  appoint,  which  should  be  payable  immediately  after  her  decease,  in  case  she 
died  without  issue  by  the  defendant  Price.  Catherine  Price,  some  time  during 
the  marriage,  duly  executed  the  power  by  deed-poll  in  the  presence  of  three  wit- 


according  to  the  true  constniction  thereof,  and  all  the  defendants,  the  other  children  of 
the  late  Earl,  having,  by  their  aaswers,  or  now  by  their  counsel  at  the  bar,  submitted 
to  take,  according  to  the  true  intention  of  the  said  Earl,  and  all  the  said  parties  dis- 
claiming to  take  advantage  of  any  defect  in  point  of  law  or  equity  in  the  execution  of 
the  said  Earl's  power  by  the  deed  of  appointment,  his  Lordtihip  declared,  &c.  Poulett 
V,  Earl  Poulett,  Reg.  Lib.  B.  fol.  582. 
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neflseSy  and  thereby,  for  the  Datural  affection  she  bore  to  her  niece  Calherinft 
Dawkina,  and  her  eldest  daughter  Catherine,  and  for  the  next  daughter  her  sud 
niece  should  have,  did  give,  grant,  and  dispose  of  the  said  sum  of  1,500  L  to  Sir 
Edward  Mansell,  his  executors  and  adminbtrators,  immediately  after  her  deoeaae, 
if  she  died  without  issue,  in  trust,  that  he  should  pay  to  Catherine,  the  eldest 
daughter  of  her  niece,  1,000  /.  when  she  should  attain  the  age  of  twenty-one^  or 
marry,  in  case  the  marriage  should  be  by  consent  of  her  mother  ;  bat  if  she  ahoald 
die  before  twenty-one,  or  marry  without  consent,  that  then  it  should  be  to  such 
uses  as  Catherine  the  niece,  whether  sole  or  coTert,  by  deed  or  writing,  should 
direct  and  appoint,  except  to  her  husband,  if  she  should  have  any,  with  or  with- 
out power  of  revocation  ;  and  the  other  500  /.  she  directed  to  be  paid  to  the  next 
daughter  of  her  niece  when  she  should  be  twenty-one,  or  marry,  exactly  under 
the  same  terms  as  before.  Catherine,  the  niece,  had  afterwards  issue  another 
daughter,  and  then  Catherine  Price  died  without  issue.  This  biU  was  filed  by  the 
guardian  of  the  infant  daughters,  to  have  the  money  paid,  and  to  be  put  out  for 
them  to  have  the  interest  thereof  immediately.  For  the  defendant  Price  it  was 
insisted,  that  he  was  entitled  to  the  interest  of  the  1,500  /•  until  the  same  diould 
respectively  become  payable,  either  as  a  resulting  trust  (he  being  administrator  to 
his  wife),  or  part  of  his  right  under  the  articles  taken  from  him  by  the  executiim 
of  the  power. 

The  first  question  was,  whether  parol  evidence  could  be  admitted  to  explain  the 
intention  of  Catherine  Price,  what  should  become  of  the  interest  till  the  times  of 
payment ;  for  if  that  could  be  admitted,  there  was  sufficient  to  prove  the  husband 
should  not  have  it,  but  that  it  should  go  to  the  same  persons  to  whom  the  money 
was  given  by  the  deed  of  appointment,  and  the  Master  of  the  Rolls  was  of  optnioa 
such  parol  evidence  could  not  be  read. 

The  second  question  was,  whether  there  could  be  a  resulting  trust  to  the  hus- 
band of  the  interest  of  the  1,500  /.  till  such  time  as  it  should  become  leqwctively 
payable  according  to  the  limitations  in  the  deed. 

As  to  this,  he  said  this  was  not  a  case  of  a  resulting  trust,  or  a  trust  originally 
created,  but  it  arose  on  a  power  given  and  executed  out  of  an  original  trost,  by 
which  it  must  be  considered  as  if  it  had  never  been  comprised  in  that  tmat,  be- 
cause it  was  absolutely  taken  out  of  it  by  the  execution  of  the  power.  This  ease 
of  money  differed  from  land  where  there  was  not  a  complete  diBposition,  for  heie 
was  an  entire  and  full  disposition  of  the  whole  money  ;  and  it  differed  aho  in  this 
respect,  for  land  by  law  was  always  presumed  to  make  a  profit,  and  the  form  of 
all  writs  in  real  actions  supposes  it ;  but  in  the  case  of  money  it  is  otherwise,  for 
it  is  not  supposed  to  have  any  profit  at  all,  and  the  time  was  when  it  was  thought 
illegal  to  make  a  profit  of  money,  and  the  canon  law  would  not  suffer  a  usurer  to 
make  a  will.  Then  here  is  a  disposition  of  this  money  to  Sir  Edward  Manaell,  a 
trustee,  by  virtue  of  the  power,  who  is  not  bound  to  put  out  his  money,  thoi^ 
he  may  be  compelled,  according  to  the  judgment  and  direction  of  this  Court ;  but 
of  his  own  head  he  has  no  authority  to  put  it  out ;  and  further,  if  a  trustee,  not 
having  power,  did  put  out  money,  it  was  at  his  own  risk  ;  and  in  that  case,  since 
he  had  practised,  it  had  been  thought  that  such  trustee  putting  out  money  without 
the  direction  of  the  trust,  or  of  the  Court,  should  have  the  profit  for  the  risk  of 
putting  it  out ;  but  now,  if  a  trustee  puts  out  money  when  not  warranted  by  the 
trust,  he  must  answer  for  ill  security,  and  yet  shall  not  have  the  benefit,  because 
of  late  it  had  been  easy  and  safe  to  lay  out  such  money  in  government  securities, 
which  this  Court  thinks  proper  securities,  having  an  Act  of  Parliament  on  ita 
side.  Then  the  whole  capital  money  being  in  the  hands  of  the  trustee  entirely 
for  the  benefit  of  cestui  que  trust,  would  draw  the  interest  with  it ;  so  he  decreed 
there  would  be  no  resulting  trust  on  this  power  of  appointment. 
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Page  839. 

Williams  and  others  y.  (Jarter  and  others. 

Bt  an  Indenture,  bearing  date  the  9th  of  August  1802,  and  made  between  the 
Reverend  Thomas  Carter  of  the  first  part,  Mary  his  wife  (by  her  then  name  and 
description  of  Mary  Proctor,  spinster),  of  the  second  part,  and  the  Reverend 
Daniel  Williams,  clerk,  Robert  Philip  Groodenough,  clerk,  Joseph  Goodall,  D.  D. 
and  William  Carter,  clerk,  of  the  third  part  (being  the  settlement  made  previously 
to  the  marriage  of  the  said  Thomas  Carter  and  Mary  his  wife),  the  expectant 
share  of  the  siud  Mary  Carter  of  and  in  the  sum  of  5,000  /.  was  assigned  to  the 
said  trustees,  upon  trust  to  invest  the  same  in  real  or  government  securities,  or  in 
the  public  funds,  and  to  stand  possessed  of  the  same  upon  the  trusts  therein  men* 
tioned/for  the  benefit  of  the  said  Thomas  Carter  and  Mary  his  wife,  and  their 
issue.  And  it  was  provided,  *^  that  it  shall  and  may  be  lawful  for  the  said  Daniel 
Williams,  Robert  P.  Goodenough,  Joseph  Goodall,  and  William  Carter,  and  the 
survivors  and  survivor  of  them,  his  executors,  administrators  and  assigns,  in  the 
mean  time,  after  such  investments  shall  be  made  as  aforesaid,  and  until  the  trusts 
hereinbefore  declared  concerning  the  said  stocks,  funds  and  securities,  shall  be 
fully  performed,  with  the  consent  in  writing  of  the  said  Thomas  Carter  and  Mary 
his  wife,  or  of  the  survivor  of  them,  to  change  such  stocks,  funds  and  securities 
for  others  of  the  same  or  the  like  nature,  as  often  as  it  shall  be  thought  expedient, 
subject  nevertheless  to  the  trusts  hereinbefore  declared.''  And  by  the  said  In- 
denture the  said  Thomas  Carter  covenanted  with  the  said  trustees,  "  that  if  at 
any  time  or  times  thereafter  during  the  said  intended  coverture,  any  heredita- 
ments or  real  estate  should  descend  unto,  devolve  upon,  or  become  vested  in 
possession,  reversion,  or  remainder,  in  her  the  said  Mary  Proctor,  or  in  the  said 
Thomas  Carter,  in  her  right,  then  and  in  such  case,  and  immediately  after  the 
same  should  happen,  all  and  singular  such  hereditaments  and  real  estate  should  be 
conveyed,  settled,  and  assured  upon  and  for  the  same  trusts  and  purposes,  and 
subject  to  the  powers,  provisoes  and  declarations  as  thereinbefore  expressed  and 
declared,  concerning  the  said  stocks,  funds  and  securities,  or  as  near  thereto  as  the 
nature  of  real  estate  would  admit  of." 

By  Indentures  of  Lease  and  Release,  bearing  date  respectively  the  18th  and  19th 
March  1806,  and  a  common  recovery  suffered,  in  pursuance  of  the  said  indenture 
of  Release,  certain  hereditaments  and  real  estate  were  conveyed  and  limited  to  such 
uses  as  Henry  Proctor,  the  father  of  the  said  Mary  Carter,  should  appoint,  and  in 
default  of  appointment,  to  the  use  of  all  and  every  the  daughter  and  daughters  of 
the  said  Henry  Proctor,  as  tenants  in  common,  and  the  several  and  respective  heii-s 
and  assigns  of  such  daughter  and  daughters  forever. 

The  said  Henry  Proctor  died  in  January  1816,  without  having  made  any  ap- 
pointment of  the  said  estates,  leaving  the  said  Mary  Carter,  Jane  Proctor,  and 
Emma  Anne  Proctor,  his  only  daughters* 

The  said  Thomas  Carter,  and  Mary  his  wife,  Jane  Proctor,  and  Emma  Anne 
Proctor,  contracted  to  sell  the  said  estates  to  which  they  became  entitled  under  the 
Indentures  of  the  18th  and  19th  March  1806 ;  and  in  February  1818  a  bill  was  filed 
by  the  trustees  of  the  marriage  settlement,  praying  (among  other  things),  that  it 
might  be  declared  that  the  plaintiffs  were  entitled  to  have  the  covenant  contained 
in  the  said  Indenture  of  settlement  of  9th  August  1802  specifically  performed  ;  and 
that  the  third  part  or  share  of  the  hereditaments  and  premises,  to  which  the  said 
Thomas  Carter  and  Mary  his  wife,  in  her  right,  had  succeeded,  ought  to  stand 
settled  to  uses,  or  upon  trusts,  and  subject  to  powers  similar  to  or  corresponding 

3r 


946  APPENDIX. 

with  the  trosts  and  powei^  declared  and  expressed  m  the  said  Indenture  of  settle- 
ment, as  nearly  as  the  nature  of  the  said  third  part  or  share  would  admit ;  and  tbat 
it  might  be  further decUred  that  such  powers  ought  to  indade  powers  of  ssle,  md 
of  partition  and  exchange  over  the  said  third  part  or  share,  with  all  neeenuy 
directions  for  giving  effect  thereto.  • 

By  a  decree  made  on  the  8th  May  1818  it  was  declared  that  the  share  and  interest 
of  the  defendant^  Mary  Carter,  in  the  premises  in  question,  were  subject  to  tike 
covenant  contained  in  the  settlement  of  9th  August  1802 ;  and  that  the  settlemat 
to  be  made  in  pursuance  of  that  covenant  ought  to  contain  powers  of  sale  and  ex- 
change by  the  trustees,  with  such  consent  as  is  required  for  changing  the  securitieB^ 
wherein  the  share  in  the  5,000/.  mentioned  in  the  settlement  is  invoted. 


Page  690. 

Fax  V.  Greffff, 

DucHT  Court  of  Lancaster,  before  the  Chancellor  of  the  Duchy  of  the  covbIj 
Palatine  of  Lancaster,  assisted  by  Mr.  Justice  Le  Blanc  and  Mr.  Justice  Heath. 

The  facts  were  stated  by  Mr.  Justice  Le  Blanc  in  giving  judgment  as  follows : 

This  cause  comes  before  the  Court  by  appeal  from  the  decree  pmnounced  by  tbe 
Yioe'Chanoellor  of  the  county  Palatine  of  Lancaster.  The  cause  was  originsflj 
instituted  by  Esther  Marsland.  The  cause  was  revived  by  her  exeenter,  Adstt 
Fox,  and  the  decree  of  the  Vice-chancellor,  by  which  it  was  brought  to  tUsGomty 
declares  the  appointment  by  the  testatrix,  Mary  Hamilton,  of  the  moiety  of  the 
testator's  estate  to  be  illusory  and  void ;  and  that  the  moiety  is  to  be  applied  iasiich 
manner  as  the  will  of  the  testator  directs ;  and  it  orders  the  monies  to  be  divided 
in  eighteen  proportions. 

In  order  Uie  better  to  understand  the  cause,  I  will  shortly  state  the  femsof  ti» 
testator's  will  creating  the  power  ;  the  appointment  under  the  will,  and  some  view 
of  the  fiicts  produced  from  the  prodigious  mass  of  papers  now  before  me.    The  fMti 
are  these  : — Robert  Hamilton,  merchant,  of  Manchester,  by  will,  dnly  made  oo  the 
llth  July  1777,  devised  his  real  estate  to  be  converted  into  m<mey,  and  added  to 
his  personal  estate,  and  directed  the  residue  to  be  divided  in  two  parts.    Hegsfe 
one  moiety  to  Mary  Hamilton  his  wife,  for  her  own  use  and  benefit,  and  the  other 
moiety  was  to  be  put  out  at  interest,  and  that  interest  to  be  paid -her  duiisght' 
life.    After  her  death,  he  directs,  *^the  same  shall  be  paid  to  and  divided  sonb; 
my  cousins,  viz.  :—The  children  of  my  late  uncles,  Robert  Hamilton  and  Jehu 
Hamilton,  and  of  my  late  aunt  Mary  Hobson,  and  my  cousin  Thomas  DaveapMtr 
the  children  of  my  late  uncle  Edward  Holt,  and  the  grandchildren  of  my  late  uadc 
Robert  Holt,  deceased,  in  such  shares  and  proportions,  manner  and  form,  ss  isj 
said  wife  shall,  by  any  her  deed  or  deeds,  writings,  or  by  her  last  will  and  testt- 
ment  in  writing,  notwithstanding  her  coverture,  to  be  by  her  duly  executed  is  the 
presence  of  two  or  more  witnesses,  direct,  order,  and  appoint."*— Then  come  the» 
words, — ^'  And  in  default  of  such  direction,  order,  or  appointment,  I  give  sad 
bequeath  the  same  unto  my  said  cousins,  to  be  eqnslly  divided  amongst  than, 
share  and  share  alike:  and  it  is  my  will  and  mind  that  the  child  or  ehildreaof 
such  of  my  cousins  as  are  now,  or  at  the  time  of  my  decease,  may  be  deed,  er  of 
such  of  them  who  shall  die  during  the  life  of  my  said  wife,  shidl  stand  m  the 
place  of  their  deceased  parent  or  parents,  and  be  entitled  to  such  interest  end 
benefit  as  the  parent  or  parents  of  such  child  or  children  would  have  been  entitled 
to  by  this  my  will,  in  case  he  or  she  had  survived  my  said  wife.    And  I  nominate 
and  appoint  my  said  wife,  and  William  Crane,  executrix  and  executor  of  this  my 
will." — The  facts  which  occurred  after  the  will  was  made  are  these :— The  testator, 


APPEKDIX.  947 

Robert  Hamilton^  died  the  latter  end  of  1780,  or  the  begiimiiig  of  1781^  without 
having  revoked,  or  in  any  manner  altered  hia  will. 

After  hie  death,  Robert  Hamilton,  who  was  his  heir  at  law,  and  eldest  son  of 
Robert  Hamilton,  the  deceased  nncle  of  the  testator,  claimed  to  be  entitled  to  and 
took  possession  of  a  copyhold  estate  situated  at  Sowerby,  the  property  of  the 
testator,  because  it  was  undisposed  of,  and  had  not  been  surrendered  to  the  use  it 
was  to  be  applied  to  under  the  will.  This,  it  must  be  observed,  does  not  make  any 
difference  in  the  will,  because  if  it  was  the  intention  of  the  testator  to  have  this 
copyhold  surrendered,  it  was  to  form  a  part  of  his  general  fund,  therefore  that 
circumstance  may  be  laid  out  of  the  case. 

On  the  6th  of  May  1792,  in  the  life-time  of  the  testator's  counn  Robert  Hamilton, 
the  testator's  widow  and  execatriz,  Mary  Hamilton,  made  a  will  properly  attested : — 
In  that  will,  after  reciting  the  power  given  her  by  her  deceased  husband  to  divide 
and  appoint  one  moiety  of  his  personal  estate  amongst  hb  cousins,  in  such  shares 
and  proportions  as  she  should  by  deed  or  will,  direct,  limit,  or  appoint,  she 
further  adds,  that  Robert  Hamilton,  one  of  such  cousins,  being  the  eldest  son  of 
her  late  husband's  uncle  Robert  Hamilton,  had  since  his  death  claimed,  and  was 
then  in  possession  of,  a  copyhold  estate  of  which  her  said  husband  was  seised  in 
fee,  and  which  he  intended  to  devise  by  his  will,  but  which  did  not  pass  thereby 
for  want  of  having  been  surrendered  to  the  use  thereof;  and  that  she  therefore 
oonsidered  the  said  Robert  Hamilton,  the  son,  and  his  issue,  as  sufficiently  pro- 
vided for  by  such  copyhold  estate ;  and  she,  the  said  Mary  Hamilton,  declared 
her  will,  and  directed  and  appointed  the  said  moiety  of  the  residue  of  her  deceased 
husband's  real  and  personal  estate  to  be  paid  and  divided  as  follows ;  that  is  to 
say,  the  sum  of  one  shilling,  (part  thereof)  be  paid  unto  Robert  Hamilton,  the 
eldest  son  of  her  late  husband's  nncle  Robert  Hamilton,  if  he  should  be  living, 
and  if  he  should  be  dead,  then  to  his  issue,  as  and  for  and  in  full  of  his  or  his  issue's 
share  of  the  said  moiety,  and  that  the  remainder  of  the  moiety  should  be  divided 
into  so  many  and  such  shares  and  portions  as  the  same  would  have  been  divided 
into  under  het  said  husband's  will,  in  case  the  said  Robert  Hamilton,  the  son, 
had  died  without  issue. 

In  17i)it  after  the  making  of  this  will,  Robert  Hamilton,  the  eldest  son  of  the 
heir  at  law  of  the  uncle  of  the  testator,  died,  leaving  issue  four  or  more  children, 
namely,  Robert  Hamilton,  of  Bramhall,  in  the  county  of  Chester,  farmer,  his  eldest 
son  and  heir  at  law ;  Ann  Clark,  of  Bullock  Smithy,  in  the  sud  county,  widow  ; 
Margaret  Downing,  wife  of  Greoige  Downing,  of  Marple,  in  the  said  county,  and 
others. 

In  1806,  Mary,  the  widow  and  executrix  of  the  testator,  made  a  codicil,  and 
after  giving  certain  legacies  **  confirms  her  will  in  all  respects,  except  as  to  the 
legacies  hereby  altered ;"  at  the  time  of  making  this  codicil  Robert  Hamilton  was 
dead,  but  had  left  children.— She  lived  to  1810,  and  then  died. 

The  case  was  argued  at  great  length,  by  W.  D.  Evans,  Duckworth  and  Lyon, 
Sugden,  J.  Williams,  and  Richards,  for  different  parties. 

It  was  admitted  that  the  heir  could  not  be  put  to  his  election,  Judd  v.  Pratt,  15 
Ves.  800.  Evans^  in  support  of  the  appeal,  insisted  that  the  appointment  by  the 
will  was  valid  at  law,  and  the  equitable  doctrine  did  not  apply  in  this  case,  b^use 
the  appointee  of  the  illusory  share  died  in  the  life-time  of  the  testatrix.  Illusory 
appointments  have  only  been  relieved  against  at  the  suit  of  parties  deluded.  Tiie 
original  equity  is  penonal.  The  doctrine  ought  not  to  be  extended,  for  it  is  against 
the  intention.  The  rule  requires  a  fair  distribution.  The  general  doctrine  has 
been  confined  by  the  late  cases,  Spencer  v.  Spencer,  6  Yes.  362 ;  Butcher  o.  Butcher, 
0  Ves.  881, 16  Yes.  15.  The  doctrine  does  not  prevail  where  there  is  a  provision 
aliunde.  This  shows  the  personal  nature  of  the  equity.  But  at  all  events,  the 
subsequent  codicil  made  good  the  will.    On  Robert's  death,  she  might  exclude 

3b2 


948  APPENDUL 

bim,  his  efaildno,  and  repraaeiitatlyea.    She  eoold  not  have  made  an  appointnieBi 
in  bb  CftTonr.    The  oodkil  b  exeented  by  two  witneaseB. 

Suffdemy  eontra,  contended  that  the  power  did  not  anthoriae  an  exdwive  ap- 
pointmenty  Kemp  9.  Kemp,  6  Yes.  848,  and  that  Robert  was  not  aofficiemtlj  p(V»- 
▼ided  for  .so  as  to  anthoriae  the  widow  to  ezdnde  him  in  efieet,  6  Yea.  861 ; 
2  Scho.  and  Lef.  151 ;  1  Yes.  and  Bea.  97.  The  appointment,  thecefiue^  bj  the 
will,  was  illnsoiy  and  yoid,  and  the  codicil  did  not  give  effect  to  it  as  a  new  will,  or 
openteas  an  appointment  Holmes  r.  Coghill,  7  Yes.  499, 12  Yes.  206  ;  Lane  «. 
WUkins,  10  £««,  241 ;  HamUton  r.  Royse,  2  Seho.  and  LeC  316;  Cadogaa  «u 
Sluane,  App.  No.  24,  to  6th  edit,  of  Sogd.  on  Pordi.  The  will  mast  stand  m 
it  did  at  the  time  of  making  it.    For.  26. 

Mr.  Justice  Le  Blanc  (after  having  taken  time  to  consider)  pnmoonced  the  Al- 
lowing judgment : 

It  was  fnlly  admitted  by  oonnsel  for  the  Appellant  that  the  appointoMUt  of 
the  moiety  in  the  will  of  Mary  Hamilton  could  not  be  supported,  inasmuch  as  it 
gave  <me  tkUling  only  to  Robert  HamUton,  one  of  the  cousins  of  the  testator ;  and 
whateyer  doubts  may  baye  arisen  in  a  court  of  equity,  as  to  what  is  to  be  ee»> 
ttdered  a  proper  appointment  of  this  moiety  under  the  will  of  the  teetator,  then 
can  be  no  doubt  that  the  appointment  in  this  will  executed  by  Maiy,  wife  of  the 
testator,  was  the  same  as  no  appointment  at  all ;  but  then  it  was  contended  thsl 
the  person  to  whom  this  residaaiy  bequest  had  been  made  was  to  be  coneidend  as 
not  existing  at  the  time  her  codicil  was  made ;  and  if  he  was  not  to  be  considered 
in  existence,  none  of  the  parties  could  take  advantage  of  the  will  as  if  he  had  been 
liYing  when  the  codicil  was  made.  It  was  further  contended,  that  this  codicil  of 
1806  operated  as  a  new  deed.  Robert  Hamilton  was  dead,  and  taking  that  to  be 
so,  no  appointment  could  be  made  to  him,  because  he  was  out  of  the  way«  Now, 
whatever  weight  this  might  carry,  under  a  supposition  that  Robert  Hamilton  had 
left  no  issue,  it  appears  to  us  that  his  having  left  issue  is  an  answer  to  this  objee* 
lion,  and  sufficient  to  decide  the  present  question  before  the  Court.  It  is  observed 
that  the  original  testator,  Robert  Hamilton,  considers  to  whom  he  will  give  this 
moiety,  and  his  mind  is  obviously  bent  on  the  persons :  he  describes  them  aa  his 
cousins,  and  then  he  particularizes  the  stock  from  which  hb  cousihs  epiing :  namdy, 
the  children  of  his  late  uncles,  Robert  Hamilton  and  John  Hamilton,  and  of  hie 
aunt  Maty  Hobson.  In  additon  to  those,  he  mentions  his  cousin  Thomaa  Daven- 
port, the  children  of  his  uncle  £dward  Holt,  and  the  giandchildren  of  his  nnde 
Robert  Holt,  which  shows  he  meant  his  cousins  once  removed,  and  that  he  had  ae 
intention  to  convert  his  estate  to  the  use  of  the  children  of  uncles  and  annta  farther 
removed ;  and  when  he  states  that  it  u  for  such  children  who  stand  in  the  place  of 
their  parent  or  parents  deceased,  it  clearly  proves  that  it  was  his  wiU,  at  all  events^ 
the  children  should  stand  in  the  place  of  their  parents,  as  to  any  benefit  tbe 
deceased  cousins  were  to  derive  under  this  will ;  and  it  is  clear  that  in  caae  aa 
appointment  had  been  made,  the  benefit  was  to  be  derived  by  those  persona.  TIm 
interest  of  this  moiety  being  by  her  to  be  disposed  of  according  to  her  husband's 
will,  could  it  be  said  that  she  had  the  power  to  apply  it  differently,  and  create  a  new 
interest  after  her  death  ?  The  testator  has  clearly  distiDguiBhed  the  peraons  to  be 
benefited,  by  directing  it  to  go  in  a  regular  line,  namely,  among  thoae  whom  he 
considers  the  children  of  his  uncles,  and  it  is  clear  to  me  that  he  was  ccmtemplating* 
at  the  time  he  made  his  will,  the  death  of  those  who  might  die,  and  the  inteiest  of 
those  who  might  outlive  them.  If  his  wife,  at  whose  death  the  appointment  could 
not  take  place,  knew  the  way  this  interest  would  apply,  and  ^>poiDted  it  to  go 
contrary  to  the  will  of  the  testator,  of  course  it  decides  the  question ;  for  in  that 
case  will  the  appointment  be  looked  at,  or  will  her  codicil,  by  which  she  confirmed 
her  appointment,  be  valid  ?  It  cannot  be  valid,  inasmuch  as  it  has  appointed  thia 
moiety  while  there  were  othexs  in  existence  to  whom  some  appointment  ought  to 


APPENDIX.  949 

hare  been  made,  and  to  whom  none  was  made,  ffideUetif  Robert  Hamilton  and  hia 
iwue.  There  were  his  children,  who  ought  to  stand  in  his  place,  and  have  such 
appointment  of  shares  as  a  court  of  equity  might  limit.  I  have  conudered  this 
.question ;  and  my  opinion  is,  that  the  object  of  the  testator's  will  was  to  give  this 
moiety  to  his  cousins,  and  that  his  putting  the  children  in  the  utuation  of  the 
parent  or  parents  is  a  clear  definition  of  his  will ;  such  we  think  was  the  intention 
of  the  testator ;  his  object  was  to  put  the  chUdren  in  the  situation  of  the  parent 
in  respect  to  this  moiety,  and  it  matters  not  how  the  will  gives  the  power  of 
appointment  to  the  widow.  Could  it  be  contended,  if  all  the  cousins  had  died  in 
her  life-time,  and  had  left  children,  the  wife^s  power  of  appointment  would  have 
enabled  her  to  appoint  one  child  in  exclusion  of  the  whole,  especially  after  she 
testator  had  selected  the  children  of  his  uncles  and  aunt  to  be  objects  of  his  bounty  ? 
Supposing  that  all  the  children  of  his  uncle  should  be  dead,  the  testator,  at  the 
time  of  making  his  will,  directs  that  the  child  or  children  of  his  cousins  deceased, 
either  at  the  time  of  making  his  will,  or  who  may  die  during  the  life  of  his  wife, 
shall  be  entitled  to  such  interest  or  benefit  as  the  parent  or  parents  would  have  been 
entitled  to  in  case  they  had  survived  his  wife.  He  describes  Robert  Hamilton, 
John  Hamilton,  and  Edward  Holt,  his  uncles,  and  Mary  Hobson,  his  aunt,  as  the 
stock  which  is  to  be  benefited,  and  the  descendants  of  those  persons  were  to  receive 
benefit  in  the  appointment  of  the  moiety  by  the  widow.  For  this  reason  it  ap- 
pears to  me  that  the  appointment  in  the  will  of  Mary  Hamilton  is  invalid ;  and 
therefore  the  fund  becomes  applicable  to  the  use  of  the  will  of  the  testator. 
I  therefore  shall  submit  to  the  Chancellor  of  the  Duchy,  that  the  decree  of  the 
Vice-Chancellor,  declaring  the  appointment  by  the  testatrix  illusory  and  void, 
should  be  affirmed,  and  the  costs  of  all  the  parties  paid  out  of  the  fund ;  and  the 
decree  of  the  Vice-chancellor  was  accordingly  affirmed. 


Page  545. 
ObiervaUofU  on  Hills  v.  DownXon. 

^  Thb  ground  of  my  determination  seems  to  have  been  misunderstood.  I  was 
of  opinion  in  Chapman  «•  Gibson,  that  the  heirs  being  persons  for  whom  the  testator 
was  under  no  natural  or  moral  obligation  to  provide,  there  was  no  occasion  to  in* 
quire  whether  the  heirs  were  provided  for  or  not.  I  did  indeed  say,  in  that  case, 
they  having  parents  alive  whose  circumstances  did  not  appear,  they  could  not  be 
presumed  to  be  wholly  unprovided  for.  I  found  it  so  often  laid  down,  that  the 
Court  would  supply  the  want  of  a  surrender  against  an  heir,  if  he  was  not  wholly 
unprovided  for,  and  so  many  dtcto,  that  if  he  was  in  that  situation  the  Court  would 
not  compel  him  to  surrender,  that  I  thought  it  proper  to  enter  rather  largely  into 
the  consideration  of  the  principles  upon  which  the  Court  acted  in  supplying  sur- 
renders ;  and  I  collected  the  principle  to  be  this,  that  the  heir  shall  be  compiled 
to  make  good  the  disposition  of  his  ancestor,  if  made  in  discharge  of  a  moral  or 
natural  obligation,  as  in  fiivour  of  creditors,  wife  and  children ;  but  still  they  had 
not  done  it  where  the  heir,  being  a  son,  could  show,  that  if  he  was  compelled  to  make 
that  surrender,  the  consequence  would  be  (he  being  a  son  wholly  unprovided  for), 
that  he  would  be  compelled  to  fulfil  the  intentions  of  his  father  in  dischaige  of  a 
moral  or  natural  obligation  in  fiivour  of  a  widow,  or  of  hb  brothers  and  sisters, 
when  it  was  manifest  that  he  had  neglected  to  discharge  the  natural  obligation  he 
was  under  of  providing  for  him,  his  eldest  son.  I  admit  that  it  had  been  laid 
down,  that  the  Court  would  not  enter  into  the  gtianium  of  provision,  of  which  it  is 
declared  the  father  is  the  proper  judge ;  and  feeling  all  the  difficulties  arising  from 
the  exception  so  often  made  to  the  rule  of  an  heir  wholly  unprovided  for,  I  shall  be 
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VBty  glad  to  find  that  for  the  fotnze  the  Goiui  may  be  at.  liberty  to  get  over  this 
exception  to  the  role.  But  if  the  case  of  a  son  wholly  nnprorided  for  were  to 
come  before  me,  I  should  hesitate,  notwithstanding  the  great  anth<»ity  of  the 
Lord  Chancellor,  to  make  a  decree  against  him ;  and  was  veiy  glad  to  be  lelieTedy 
in  the  case  of  Chapman  #•  Gibson,  from  the  necessity  of  deciding  upon  that  point, 
it  being  perfectly  clear  that  the  principle  could  not  apply  to  the  case  of  a  eoUaleral 
heir,  for  whom  the  teetator  was  not  under  any  obligation  to  proride. 


Page  567. 

Ltach  y«  CamplM. 

Reg.  lib.  A.  1778,  foL  098. 

The  power  of  leasing  is  stated  correctly  in  Ambler. 

Thb  oris^nal  bill  sUted,  that  Leach  pretended  tfiat  by  Indenture,  dated  10th 
March  1769,  Pryce  Campbell,  in  conmderation  of  former  coTenants,  and  for  other 
considerations,  did  demise  and  grant  to  Leach  all  the  mines,  veins,  pita,  groves^ 
rakes,  beds,  and  holes  of  lead,  lead  ore,  and  all  other  mines,  which  were  or  should 
at  any  time  during  the  demise  be  found  out  in  or  under  the  lands,  with  full  lieenas 
to  open  pits,  &c.  and  work  the  mines,  and  to  make  drains,  &c.  with  right  of  way 
to  carry  away  the  ore,  and  liberty  to  build  foiges,  &c.  To  hold  from  26th  Mardi 
1769,  for  26  years,  paying  unto  Piyce  Campbell,  his  heirs  and  aasigni^  during 
the  continuance  of  the  demise,  the  eighth  tondish  of  all  the  lead,  &c.  which  should 
be  got ;  the  lessee  to  cleanse  and  deliver  the  same  on  the  banks  every  three  monll», 
or  of tener  if  required.  That  the  defendant  insisted  the  lease  was  good  under  the 
power :  But  the  plaintiff  submitted  that  the  lease  was  absolutely  void,  not  being 
authorized  by  the  power ;  but  that  such  power  was  intended  to  extend  to  mes- 
suages or  lands  only,  and  not  to  mines,  as  appeared  from  the  condition  of  the  said 
power,  that  there  should  not  be  contained  in  any  lease  any  clause  whereby  any 
power  should  be  given  to  any  lessee  to  commit  waste,  which  condition  could  not 
be  complied  with  in  a  lease  of  mines,  a  restraint  from  commission  of  waste  betng 
totally  inconsistent  and  contradictory  to  a  lease  of  mines;  and  the  plaintiff  also 
submitted,  that  if  the  power  should  be  construed  to  extend  to  mines,  yet  the  lesse 
was  not  within  the  power ;  for  the  lease  being  made  for  twenty-six  years,  was  made 
for  a  longer  term  than  the  power  authorized,  which  was  only  twenty-one  yean. 
And  that  the  lease  being  dated  the  18th  of  March  1769,  and  it  being  expressed 
Leach  should  enjoy  the  premises  from  the  26th  of  that  month,  the  same  was  in 
reversion,  whereas  the  power  declared  that  the  leases  should  be  in  possessioii  only. 
And  that  the  reserved  rent  was  not  thereby  made  incident  to  the  reversion  of  the 
premises,  as  was  required  by  the  terms  of  the  power,  but  was  made  payable  to 
Campbell,  his  heirs  and  assigns.  And  also  that  such  rent  was  not  a  yearly  rent, 
nor  was  it  the  most  improved  rent  which  at  the  time  of  the  lease  could  be  got 
for  the  mines.  The  rent  ought  to  have  been  a  fourth  instead  of  the  eighth ; 
in  corroboration  of  which  the  produce  of  the  mines  was  stated  ;  and  it  was  insisted 
that  Leach  deceived  Campbell,  the  lessor,  who  relied  on  his  information. 

The  answer  admitted  the  lease  to  be  in  effect  as  stated.  Leach  stated  that  he 
had  opened  no  new  mines  since  the  death  of  CampbeU,  or  the  making  of  the  kaae : 
he  insisted  upon  his  right  to  the  open  mines  at  the  time  of  the  lease,  which  had 
been  worked  by  him  from  1748,  under  a  lease  for  twenty-one  years,  at'a  great 
expense.  And  he  submitted  that  the  parties  intended  the  power  to  extend  to 
mines,  as  the  mines  were  at  the  time  of  the  marriage,  and  many  years  befbrsi  in 
his  possession. 
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He  stated,  that  he  being  in  poaooiion  of  a  leaae  for  twenty*6ne  yean,  oom- 
mencing  on  the  8th  June  1763,  ending  in' Jane  1704»  P*  Campbeii  agreed  to  add 
twenty-one  years  to  his  term*  By  the  leaae  for  twenty-six  years,  the  term  of 
twenty-one  years,  within  a  few  months,  was  added  to  the  then  snbristing  term. 

He  insisted  that  the  rent  was  incident  to  the  rsTersion ;  that  the  reservation 
quarterly,  or  oftener,  was  more  beneficial  than  being  reserred  yearly,  and  that  the 
rent  was  the  best  that  could  be  got.  That  after  the  lease  of  1759,  and  with  a  view 
to  his  enjoying  for  twenty-six  years,  he  laid  out  large  sums  in  making  levels,  &c. 
from  several  of  which  he  had  yet  received  no  advantage,  although  between  the  25th 
of  March  1759,  and  the  15th  of  June  1771,  he  had  paid  above  33,000/.  in  making 
and  repairing  the  works. 

He  likewise  stated,  that  in  1763  he  agreed  to  erect  smelting  works  upon  the 
waste  lands  of  Pryce  Campbell  near  the  mines;  and  made  proposals  to  Campbell 
for  taking  a  longer  term  in  them  than  he  had  in  the  mines,  or  that  a  compensation 
should  be  made  for  them  at  the  end  of  the  lease  of  the  mines.  P.  Campbell,  after 
considering  the  proposals,  did,  by  letters  to  the  defendant  in  1763,  declare  that  he 
would  by  all  means  have  the  works  go  on ;  and  that  as  he  should  not  grant  any 
lease  of  that  for  a  longer  term  than  the  mines,  it  was  but  reasonable  that  a  sum 
should  be  agreed  upon  to  be  paid  to  the  defendant  upon  the  expiration  of  the 
said  term,  the  works  being  left  in  good  repair,  and  the  tools  to  be  bought  by  ap- 
praisement ;  and  that  if  the  mill  was  left  in  perfect  good  repair,  he  (P.  Campbell) 
should  think  what  the  defendant  demanded  (half  of  the  sum  laid  out  in  building 
it)  not  at  all  unreasonable,  and  that  the  defendant  would  always  find  him  very 
ready  to  do  what  he  thought  was  so.  And  P.  Campbell  intimated  his  intention  of 
becoming  a  partner,  which  he  afterwards  declined.  That  in  consequence  of  the 
lease,  and  letters  of  agreement,  the  works  were  erected ;  but  a  regular  agree- 
ment  was  omitted  to  be  executed  until  1768,  when  P.  Campbell  informed  the  de- 
fendant that  he  would  have  articles  drawn  relating  to  the  works;  but  he  died  in 
that  year,  without  having  executed  any. 

The  answer  insisted  upon  the  lessee's  right  to  the  enjoyment  of  the  term,  at  least 
during  the  residue  of  twenty-one  years  from  the  making  of  the  lease. 

The  Master  of  the  Rolls  made  the  order  stated  in  Ambler.  Then  a  cross-bill 
was  filed  by  Leach  for  establishing  the  lease  and  agreement.  The  Master  of 
the  Rolls  directed  the  account  prayed  by  the  original  bill,  and  dismissed  the  last 
bill. 

I  met  with  an  order  for  the  hearing  on  the  appeal,  but  could  not  discoyer  the 
decree  on  the  appeal,  or  any  subsequent  proceedings,  although  I  searched  with 
attention  to  the  end  of  the  year  1777,  for  the  original  as  well  as  the  cross-cause. 


Page  610. 

Lane  r.  Teny. 

Reg.  Lib.  B.  1753,  fol.  527. 

It  was  charged  by  the  bill,  that  it  was  previously  to  the  marriage  agreed  that 
the  wife  should  not  have  the  benefit  of  the  jointure  ;  and  that  Terry,  in  trust 
for  whom  it  was  executed,  threatened  to  throw  Simon  into  prison  if  he  refused  to 
come  into  the  measure  ;*  That  Simon  laboured  under  a  mortal  disease,  of  which  he 
soon  after  died,  and  was  greatly  impaired  in  his  senses  as  well  as  his  health,  and  in 
that  situation  Terry  prevailed  on  him  to  marry  Ann,  with  whom  he  nener  cohabited ; 
and  the  plaintiiF  submitted,  that  the  intention  of  the  power  was  to  make  a  hand- 
some provision  for  the  donee's  wife,  and  thereby  enable  him  to  many  one  of 
circumstances  suitable  to  his  own,  and  not  by  colour  of  such  Jointuie  to  pay  hb 
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own  debtfly  to  which  the  premiaeB  were  not  liable,  whereaf  the  jointure  set  up 
in  fact  a  eettlement  on  Terty. 

It  was  decreed,  **  that  the  eettlement  by  deeds  of  lease  and  release^  and  the  p^iw 
writing  intitled,  Proposals  npon  executing  the  Siarriage  Deed,  were  to  be  oonsideied 
as  one  entire  agreement ;  and  that  the  said  agreement  and  settlement  ought  to  be 
deemed  in  this  Court  fraudulent  and  Toid,  except  as  to  the  annual  sum  of  20  2. 
provided  for  the  benefit  of  Ann  Lane  during  her  Ufe ;  and  it  was  ordered  and  de- 
creed that  the  same  should  be  set  aside,  except  as  to  the  said  annual  sum  of  20/L*' 

Note. — ^The  wife  conveyed  to  Terry,  after  the  death  of  her  husband,  upon  the 
trusts,  as  stated  in  Ambler. 


Page  610,  708. 

Al^^  T.  BelMer, 

Reg.  Lib.  A.  1767,  fol.  432  (B). 

Thb  estate  in  question  was  devised  to  trustees  in  fee,  to  raise  money  by  mort- 
gage, and  then  to  uses,  under  which  Edmund  Aleyn  was  tenant  for  life,  **  with 
power  to  him  to  make  a  jointure  of  the  manors,  lands  and  premises  aforesaid,  or 
any  part  thereof,  npon  any  wife  whom  he  should  after  think  fit  to  marry,  for  her 
life,  and  in  bar  of  her  dower/' 

The  trustees  under  a  decree  mortgaged  to  Belchier  in  fee. 

Edmund  Aleyn,  shortly  after  his  marriage,  without  any  previous  agreement, 
proposed  to  make  a  provision  for  his  wife ;  and  being  then  indebted  to  Belchier, 
by  an  agreement  bearing  date  the  let  day  of  August  1750,  and  made  between 
Aieyn  and  his  wife  of  the  one  part,  and  Belchier  of  the  other,  reciting  the  matters 
aforesaid,  and  that  Aleyn  was  indebted  to  Belchier  in  a  certain  sum ;  it  was  wit- 
nessed, that  in  full  satisfiwtion  of  that  sum  Aleyn  covenanted  to  procure  a  con- 
veyance and  settlement  to  be  made  by  the  trustees  of  the  estates  devised  to  them, 
to  the  uses,  &c.  in  the  will ;  and  immediately  after  such  settlement,  to  h'mit  the 
same  to  his  wife  for  her  Ufe,  in  case  she  should  survive  him,  for  her  jointure  ;  and 
that  he  and  his  wife,  as  soon  as  they  should  become  seised  of  the  said  estates  lor 
their  lives,  would  by  fine,  kc,  convey  the  same  to  the  use  of  Belchier,  or  as  he 
should  appoint,  for  the  lives  of  Aleyn  and  his  wife,  and  the  survivor  of  them :  in 
consideration  whereof  Belchier  covenanted  to  pay  the  following  annuities,  &c ; 
vix.  to  the  wife,  for  the  joint  lives  of  her  and  her  husband,  an  annuity  of  60 1,  for 
her  separate  use ;  an  annuity  of  60  /.  per  annum  to  Aleyn  if  he  should  survive  his 
wife  ;  and  100  /.  a  year  to  the  wife  if  she  should  survive  him  ;  and  to  the  wife's 
son  by  a  former  husband,  100  guineas  at  twenty-one,  and  6L  h  year  in  the  mean 
time  for  maintenance.  A  settlement  was  afterwards  executed  by  the  trustees, 
and  Aleyn  limited  the  estates  to  his  wife  for  her  life  under  the  power,  subject  to 
the  mortgage  made  by  the  trustees  to  Belchier,  and  afterwards  Aleyn  and  his 
wife  conveyed  their  life-estates  by  a  fine  to  a  trustee  for  Belchier.  Belchi^ 
innsted  that  the  settlement  was  a  good  and  effectual  settlement,  and  waa  made 
upon  a  good  and  valuable  consideration,  and  was  not  void,  and  that  he  was 
entitled  to  the  benefit  of  it. 

The  remainder-man  stated,  that  he  was  advised,  that  in  case  the  power  of  join- 
turing was  executed  by  Eldward  Aleyn  for  any  other  purpose  than  for  a  fair 
jointure  for  his  wife,  such  execution  was  contrary  to  the  intention  of  the  testator, 
and  a  fraud  upon  the  remainder- man. 

It  was  decreed,  ^*  that  the  deed  of  appointment  was  not  to  be  supported  in  this 
Court  any  further  than  to  charge  the  premises  with  the  annual  sum  of  100  i 
agreed  to  be  paid  by  the  deed  of  1st  August  to  Jane  Aleyn,  the  wife  of  Edmund  ;' 
and  directions  were  given  accordingly. 
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Page  864. 
Bead  t.  Shaw^  1807. 

Power  to  trustees  to  sell  or  exchange  in  the  usaal  manner :  Money  to  be  in- 
Tested  in  the  purchase  of  other  messuages,  tenements,  or  hereditaments,  to  he 
conreyed  to  the  same  uses.  The  trustees  in  exercise  of  the  power  conveyed  the 
estate  to  a  purchaser,  in  consideration  of  1,700  /.  And  the  purchaser,  in  considera- 
tion of  the  like  sum,  granted  to  the  trustee  a  perpetual  annuity  of  73  /.  16  s,  out  of 
the  estate,  to  the  uses  of  the  settlement ;  and  he  covenanted  to  lay  out  3,000  /.  in 
building  on  the  estate.  The  purchaser  afterwards  sold,  and  filed  a  bill  to  enforce 
the  purchaser  from  him  to  complete  the  contract.  And  on  the  coming  on  of  the 
cause  the  title  was,  without  argument,  referred  to  the  Master ;  and  by  his  report, 
after  stating  deeds  of  the  6th  and  6th  October  1780,  the  1st  &  2d  February  1796, 
the  8d  &  4th  February  1796,  the  14th  &  15th  March  1796,  and  the  2l8t  &  22d 
March  1796,  the  Master  finds,  by  a  case  sta&d  for  the  opinion  of  counsel  on  the 
part  of  the  plaintifis,  of  which  the  defendants  have  notice,  that  the  deeds  of  the 
14th  and  15th  days  of  March  1796,  and  of  the  21st  and  22d  days  of  the  same  month, 
were  merely  formal,  executed  under  the  advice  of  counsel,  for  the  purpose  of 
apparently  complying  with  the  requisites  of  the  aforesaid  power  of  sale  contained  in 
the  marriage  settlement  of  the  6th  day  of  October  1780,  but  that  the  real  contract 
between  the  vendors  and  the  purchasers  in  that  transaction  was  a  sale  of  the  freehold 
premises  in  condderation  of  the  aforesaid  rent-charge  issuing  out  of  the  same 
premises  only  with  the  aforesaid  covenant,  to  lay  out  the  said  sum  of  3,000  /.  in 
improvipg  the  same ;  and  he  was  of  opinion  that  such  transaction  was  not  a  due 
execution  of  the  power  to  sell,  or  of  the  power  to  exchange,  contained  in  the  aforesaid 
marriage  settlement,  for  which  reason  he  certified  that  the  plaintififs  could  not  make 
a  good  title  to  the  freehold  part  of  the  premises  in  question. 

Exceptions  were  taken  to  thu  report,  but  they  were  never  argued,  and  the  plain- 
tifis consented  to  rescind  the  contract,  and  to  pay  the  purchaser's  costs. 


Page  663. 

Popey.  WhUcombe. 
Reg.  Lib.  B.  1809,  fol.  1585. 

Bill  filed,  by  W.  Pope,  executor  of  Mary  Childe,  for  an  account  of  personal 
estate  of  testator  and  testatrix  (the  Childes)  then  remidning  unadministered.  That 
the  funeral  expenses,  debts,  and  legacies  might  be  paid  in  a  due  course  of  adminis- 
tration ;  that  the  clear  residue  of  testatoi^s  personal  estate  might  be  ascertained, 
and  might  be  applied  and  paid  to  the  several  persons  entitled  thereto  under  will  of 
testator. 

Stotes  the  will  of  Mary  Childe,  27  May  1799 ;  taking  notice  that  she  had  the 
disposal  and  appointment  of  her  husband's  property  amongst  his  relations,  (her  son, 
James  Childe,  being  dead);  devises  the  freeholds  and  leaseholds  to  John  Whit- 
combe  and  his  sbter,  Elizabeth  Hawford,  their  heirs,  &c.  as  tenants  in  common. 
Residue  of  the  estate  and  effects  of  testator  she  gave  as  follows :  20  /.  to  John  Whit- 
combe,  remainder  to  John  Whitcombe,  his  executors  and  administrators,  upon  trust 
for  Elizabeth  Hawford  for  her  separate  use  for  life,  after  her  decease  upon  trusty  aa 
to  one  moiety,  for  John  Whitcombe,  of  Groeport,  the  other  to  the  issue  of  Elizabeth 
Hawford,  as  therein  mentioned.    The  decree  was  for  an  account  of  the  personal 

38 
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estate  of  John  Childe,  the  testator,  that  what  should  he  fband  dae  from  testatrix, 
Mary  Childe,  should  be  a  debt  from  her  estate  ;  that  testator's  penonal  estate  should 
be  applied  in  payment  of  debts,  &c.  An  account  of  personal  estate  of  Mary  Childe, 
Master  to  inquire  who  were  the  next  of  kin  of  testator  liying  at  the  time  of  his 
death,  and  at  the  death  of  testatrix,  Mary  Childe ;  and  if  any  dead,  when  they  died, 
and  also  personal  representatives ;  and  whether  John  Whitoombe,  William  Haw- 
ford,  and  Elizabeth  his  wife,  and  Elizabeth  Hawford  and  Sophia  Hawford  (resi- 
duary legatees  under  will  of  Mary,  were  in  any,  and  what,  degree  related  to  testator. 

1808,  May  17,  Master's  report  stated  the  result  of  the  accounts,  and  the  will  of 
the  testator,  1784,  March  22,  shortly.  As  to  inquiry  as  to  next  of  kin,  &e.  the 
Master  found  that  the  late  defendant  John  Childe,  and  Thomas  Whitoombe,  since 
deceased,  (who  was  the  father  of  the  defendants,  Thomas  Whitcombe,  (xeorge  Whit- 
oombe, Charles  Whitcombe,  Ann  Watts,  Elizabeth  Hawford,  and  Mark  Antony 
Whitcombe)  and  John  Whitcombe,  were  the  only  next  of  kin  of  the  said  testator, 
James  Childe,  living  at  the  time  of  his  decease  ;  the  said  John  Childe  having  been 
the  testator's  brother  of  the  half-blood,  and  the  said  Thomas  Whitoombe,  since 
deceased,  and  John  Whitcombe,  having  been  the  nephews  of  the  said  testator,  and 
the  children  of  Elizabeth,  wife  of  John  Whitcombe,  a  deceased  sister  of  the  said 
testator ;  and  he  found  that  the  said  testator's  said  nephews,  Thomas  Whitcombe 
and  John  Whitcombe,  both  died  in  the  life-time  of  the  said  testatrix,  Maiy  Childe ; 
and  that  the  late  defendant,  John  Childe,  was  the  only  next  of  kin  of  the  said 
testator  living  at  the  decease  of  the  testatrix,  which  happened  11th  April  1800. 

He  found  that  neither  the  defendant,  John  Whitoombe,  nor  the  late  defendant 
William  Hawford,  were  in  any  degree  related  to  the  said  testator  ;  but  he  found 
that  the  defendant,  Elizabeth,  then  the  widow  of  the  late  defendant,  William 
Hawford,  was  the  great-niece  of  the  said  testator,  James  Childe,  and  the  other 
defendants,  Elizabeth  Hawford  and  Sophia  Hawford,  were  the  great-nieces  of 
testator,  James  Childe. 

1809,  June  20.  Order  of  Master  of  Rolls  on  further  directions.  It  b  ordered 
that  the  Master  do  tax  the  costs;  that  the  816  /.  Ss.6d.  Bank  three  per  cent, 
annuities,  standing  in  ttie  name  of  the  Accountant  General  in  trust,  in  Uils  canse, 
to  the  credit  of  the  personal  estate  of  the  testator,  James  Childe,  be  sold,  to  be  paid 
into  the  Bank.  It  is  ordered  that  the  costs,  as  therein  mentioned,  be  paid  ;  tin 
the  several  sums  mentioned  in  the  fifth  schedule  to  the  Master's  report,  reported 
due  for  the  legacies  given  by  the  will  of  the  testator,  and  interest,  be  paid  to  soeh 
legatees,  and  that  the  residue  thereof  be  paid  to  the  defendants,  Science  Childe  and 
Eleanor  Robinson  Childe,  as  the  personal  representatives  of  John  Childe,  the  next 
of  kin  of  the  said  testator. 

Declare  that  the  will  of  the  testatrix  is  not  a  valid  appointment  of  the  redduary 
estates  and  effects  of  the  said  testator. 
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ACCEPTANCE,     See  FBOFminT. 
Rbnt. 

ACCIDENT.    See  Dkfbctife  Exb- 
cunoN. 


ANTICIPATION,  ^^z** 


Page. 


ACQUIESCENCE 

may  amount  to  an  election       •    ^S85 
See  Rbmaindeb-mam. 

ACT  OF  PARLIAMENT, 

Powers  given  by,  are  common 
law  authorities        -       -       -      46 
See  AuTHOBiTT. 

ADVANCEMENT 

£ither  making  an,  by  way  of 
satisfaction,  is  presumed  to  do 
so  for  the  benefit  of  his  other 
children  and  not  of  himself  633, 634 
its  operation  on  a  child's  share 
in  default  of  appointment,  «md 
on  the  power  -  -  -  -  629 
See  Illusory  Affoxnt- 

IISMT. 

AGREEMENT 

to  exercise  powers,  valid    -        •    551 
to  lease,  where  it  will  be  enforced    564 
before  marriage,  for  wife  to  ap- 
point her  own  estate,  valid    156, 157 
before  marriage  for  a  subsequent 

settlement,  valid     -        -        -    647 
for  a  settlement  where  it  autho- 
rizes a  power  of  sale  and  ex« 
change    -----    459 
See  Articles.  Contract. 
Defective  Execution. 
Feme  Covert.     Mar- 

BIAOB.  PaROLCoNTRACT. 

ANCIENT  RENT.     See   Words, 
Construction  of. 

ANGER 

in  making  an  appointment        -    618 

ANSWER  IN  CHANCERY 

may  amount  in  equity  to  the  ex- 
ecution of  a  pow^r  -        •        -    550 


proviso  for,  may  be  neglected 
where  it  has  a  tendency  to  a 
perpetuity       -        -       -       - 

APPENDANT,  POWER, 

defined     -       -       -       -       -     46 


"ii 


51 
56 
75 
78 

75 


83 

in 
.    83 


how  suspended         -        -       - 
how  oxtingubhed     •        -       - 

by  joperation  of  law 
how  merged  -  -  -  - 
may  be  released  -  -  - 
to  arise  on  a  fulure  event  may 
be  defeasanoed  .  -  - 
whether  it'  can  be  leleaaed 
part,  ja.  - 

See  Bargaik  ▲vd  Sals. 
Covenant  to  stakb 
Seised.  Extinguish- 
ment. FntB*  Feoff- 
ment. Merger.  Pow- 
ers.   Suspension. 

APPOINTEE, 

of  a  sliare,  whether  a  further  ap- 
pointment to  him  is  void  or 
valid       .        -        .        .272,285 
takes,  from  what  time 
death  of  appointee  under  will 
does  not  defeat  a  charge  on  the 
estate  appointed  to  him  - 
takes  the  whole  sum,  and  any 
loss  must  fall  on  the  residue    - 
takes  the  fund  subject  to  his 
debts      -        -        -        -       - 
and  if  a  volunteer,  subject  to 
appointor's  debts 

APPOINTMENT, 

how  it  operates         .        .       - 
when  made  by  deed 
when  made  by  will 
validity  of,  when  to  be  tried  at 
law         -        -       -       -       - 
h6w  it  should  be  made 
where  there  is  both  a  power 
and  an  interest    - 


.  471 
U 
le 
.   462 

468 

473 

-   474 

148 

457 
458 

605 
191 
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APPOINTMENT— «mft>wi«f. 

where  it  is  to  a  charity  -        -    208 

should  be  made  ta  ases  at  oDoe  -    191 
except  as  to  common  law  au- 
thorities     -        -       -       -    106 

in  what  manner  it  should  be 
made      ...        -     192,193 

by  construction        -        -        -    191 

under  a  general  power  to  the 
appointment  of  another     •       -  195 

under  a  common  authority  ope- 
rates according  to  intention       -  196 

character  of  an  appointment  un- 
der the  statute  of  uses     -       -    198 

where  it  passes  only  the  donor's 
interest  -        -        -        -        -    200 

by  a  general  disposition     -       -    289 
but  there  must  be  a  reference 
to  the  fund-        ...    300 

where  there  are  several  powers-    290 

not  by  a  renewal  of  leases         -    299 
or  an  alteration  of  the  funds  -    299 

construction,  so  as  to  vest  the  fee    191 

and  conveyance  of  the  same  pro- 
perty       193 

operation  when  blended         -    193 

under  a  common  law  powar,  dis- 
tinction as  to  -        -        -        -    196 

passes  only  the  interest  of  the 
creator  of  the  power        -        -    200 

notice  of  appointment  should  be 
given  to  trustee       ...    200 

a  power  to  appoint  by  will,  or 
otherwise  authorises  an  appoint- 
ment by  deed  -        -        .        -    211 

premature,  effect  of  -        -        -    265 

joint  power  of,  executed  by  the 
survivor,  bad  -        .        .    263 

joint,  of  part,  does  not  prevent 
the  survivor  from  appointing 
the  residue      -        -        -        -    273 

bad,  power  may  be  re-exercised     285 

of  a  share,  where  void|  where 
valid  -        -        -        -272,285 

to  an  object  as  his  share  does  not 
prevent  a  further  appointment 
to  him 285 

a  void,  effect  of  a  subsequent  ap- 
pointment on  -        -        -        -    286 

Court  will  exercise  its  discretion 
as  to  permitting  a  subsequent 
appointment,  to  correct  a  pre- 
vious appointment  ...    287 
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A  PPOINTMENT-cow/tfitittf. 

misapprehension  will  not  supply 
the  want  of  intention      -        -    289 

power  of,  not  executed  by  a 
general  disposition  ...    294 

good,  of  a  specific  gift  -  315,  317,  321 

to  objects  bad,  if  gift  general  and 
there  is  other  property,  al- 
though there  is  a  special  power    317 

where  property  will  pass  by  de- 
scription, if  there  is  no  other 
property  of  the  same  kind  -  31 7^  320* 

where  gift  of  residue  am  appoint- 
pointment  -        -        -  822,323 

of  part,  where  it  is  evidence  all 
is  to  pass         -        -        .        .    327 

how  it  operates  when  blended 
with  words  of  conveyance       -    357 

may  be  made  upon  condition    -    862 

where  child  excluded  contrary 
to  the  power,  only  the  last  ap- 
pointment Is  bad    ...    450 

by  donee  to  his  executors  and 
administrators  by  aciinter  vivos 
vests  the  interest  in  himself     -    460 

lapsed,  general  •principle    -        -    461 

where  a  second,  overrides  the 
first 490 

takes  the  part  appointed  entirely 
out  of  the  settlement       -        -    467 

in  excess  is  good  quoad  the  ob- 
jects of  the  power,  if  the  excess 

is  ascertainable    -        -  507,  586^  M2 

where   good   though  estate  not 
defined 521 

of'  equitable  estate,  instead  of 
legal,  bad        -        -        -        -    522 

to  children  is  not  invalidated  by 
a  charge  of  debts     ...    528 

valid,  how  far  it  will  operate 
with  a  superadded  invalid  di- 
rection    ....     581,582 

where  void  by  the  general  rules 
of  law 602 

where  void  in  equity  only         -    606 

effect  of  void  appointment         -    639 

bondflde^  to  an  infant,  although 
an  only  child,  will  be  held  good    608 

may  be  valid  as  to  one  child,  al- 
though  void  for  fraud  as  to 
another  child  -        -        -        -    616 

appointments  take  effect  accord- 
ing to  their  priority        -        -    639 
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APPOINTMENT— ttmftiiiKxf. 

and  if  more  10  giTen  than  the 
power  embnoesy  the  lose  nmsi 
fall  on  the  last  appointee      -    639 
partial^  innocent  where     -        -    689 
See  Bankbuftct.     Bk- 

aVBST.  BiLLFiLKD.  r>B- 
FAULT  OF  APPOniTlCXIfT. 
DSFBCnYB  ExBcunoN. 
Ebcbow.  Exckssitb 
EucunoN.  Execu- 
tion OF  PowxBft.    Li- 

iaTATI01l8.WlLI..  WlT^ 
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APPORTIONBiENT, 

where  rent  is  apportioned  -       -    816 
where  not         -        -        -        -    555 
where  rent  can  be  apportioned 
nnder  lease  in  part  void  -       -    806 

APPURTENANT,  POWER.    See 
Appendant. 

ARTICLES  FOR  SETTLEMENT, 
where  power  also  carries  pro- 
perty     -----    589 
where  clause  of  survivorship  of 
portions  implied      -        .        .    COS 
where  power  to  nuse  portions 
authorized      ....    696 

See  AoBBSMSNT.     Mar- 

RIAQB.       SbTTLBMBNT. 


ASSETS, 
equitable 


474 


ASSIGNS, 

who  are  under  a  power  to  a  man 
and  his  assigns        ...    IQO 
effect  of  original  power  to  -        -    180 

ASSIGNEES, 

of  insolvents  may  exercise  powers,  186, 

722 
of  bankrupts  the  like         -    186, 722 
See  Bankbuftct. 

ATTAINDER.    See  Tbbason. 

ATTESTATION, 

form  of 284 

of  sealing  and  delivery  bad  where 

signature  is  to  be  attested        *    233 
required,  bad  where  *' signed" 

omitted  •        -        •        .        -    236 


ATTESTATION— ttMifMwwI. 

where  the  word  **  witneas"  is 
snffident        ...  239 

when  insQffident  -        -     239.  240 
of  signing  did  Bot  cover  puUica- 

tkm 243 

of  delivery  did  cover  publica- 

Uon 241 

<"  attest,"  its  signifieaaon  -        -    229 
defective,  made  good  by  statute 
where     -        -        -         -     244,247 
See    Signing.         Wiu.. 

WiTNBBSBS. 

ATTORNEY, 

donee  of  a  power  cannot  appoint 
an  attorney     -        -        -        -    179 
unless  the  deed  is  prepared, 

nmble 1» 

or  the  power  is  tantamount  to 
an  ownership       -         -       -    180 
but   not   where  a  particular 
mode  of  execution  is  required    180 

refusing  to  return  deed  to  donee 
of  power  no  ground  for  relief 
against  informality  in  the  exe- 
cution of  the  power         -       -    ^"^ 
See   PowBB   OF    Attob- 

NBT. 

AUTHORITY, 

what  are  common -law  authori- 
ties          1«2 

where  it  survives  -  .  -  126 
how  to  be  executed  -  .  -  197 
how  it  operates  -  -  -  195 
mere,  oountermandable  -  -  S89 
See  Dbvxbb. 

BANKRUPTCY, 

effect  on  powers      -        -    75, 78>99 
where  a  will  prior  to,  prevails 
over  the  creditors    -        -       -   652 
where  it  destroys  a  power  -       -     7^ 
although  a  joint  one      <       -     77 
effect  of,  on  a  subsequent  ap- 
pointment     -       -       .       -.     7B 
does  not  transfer  a  power  to  the 
commissioners  -       .187 

but  assignees  may  execute  a 
power  veeted  in  bankrupt  for 
his  own  benefit    •        .       .   187 
power  of  assignees  to  grant  leases 
under  10  &  20  ITict.  c.  120^  722, 727 
'  See  Cbeditobs. 
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BARGAIN  AND  SALE, 

defined 5 

a  rent  may  be  reserved  by  it     -      10 
what  will  amonnt  to,  within  the 

Btatute 10 

for  years  not  affected  by  statute 

of  enrolments,  effect  of    - 
corporations  cannot  conrey  by  - 
consideration  under,  must  still  be 

raluable-        -  -        - 

but  need  not  be  pecuniary 
rent  cannot  be  granted  by 
conveyance  by,  does  not  destroy 

power  where  -       -        -       - 
general  power  to  lease  cannot  be 

reserved  by  it  - 
contra  of  a  general  power  of 
revocation  !.-        -        -        - 
in  execution  of  a  power  need  not 

be  enrolled  unless  required  by 

the  power        .        -        -        -    204 

BARON.  AND  FEME, 

whether  he  can  be  compelled  to 
allow  her  to  appoint        -        -    573 

may  appoint  to  each  other  under 

powers 471 

onus  probandi  lies  upon  her  to 
show  daress         ...    471 

husband  not  performinghis  agree- 
ment, wife  may  retain  her 
property-        -        -        -'       -    554 

consideration  of  marriage,  its 
validity 647 

covenants  on  separation  for  in- 
demnity -    '-        -        -        -    650 

wife  not  included  in  a  gift  to  re- 
lations      256 

mortgage  of  wife's  estate  with 
an  inaccurate  proviso  for  re- 
demption       -        .        -        -    277 

will  by  both  bad  as  an  appoint- 
ment, where    -        -        -        -    366 

liability  to  money  borrowed  on 
her  estate        -        -        -        -    469 

whether  appointment  to  hus- 
band, when  wife  is  the  object, 
is  valid 686 

husband  a  purchaser  from  wife, 
under  a  joint  power,  where     -    769 

See    Dkfectivb    Execu- 
tion.     Fbhb    Covert.  . 
JoiNTUBiNo,  Power  of. 


Page. 

BEQUEST, 

void  if  appointment  made,  not 
affected  by  a  partial  appoint- 
ment       689 

BEST  RENT.    See   Words,   Con- 
struction OF. 

BILL  FILED 

for  a  transfer,  an  appointment  -    299 
filed  by  surviving  trustees  and 
a  stranger  held  goo^  where      -    846 

BISHOPS' LEASES      -        -        -    769 

BLIND  MAN, 

hiswUl 247 

BOND, 

by  a  feme  covert  not  an  execu" 
tion  of  a  power  semble     -        -    81 1 
See  Crown. 

BOONS.     See  Words,    Construc- 
tion OF. 

BROKACtE.    See  Marriage. 

BROTHER.    See  Defective  Exe- 
cution. 

CANCELLATION, 

destroys  a  will  executed  under  a 

power 458 

does  not  destroy  estates  created 

by  deed 603 

CEREMONIES.    See  Solemnitibs. 

CESSER  OF  POWER  -        .        -      99 

CHARGE, 

the  extent  of  a  power  to,  427,  428,  429 
power  to,  enables  a  charge  of  in- 
terest as  well  as  principal        •    427 
power  to,  when  it  authorizes  a 
sale  or  mortgage     ...    426 
power  to,  when  it  extends  to  the 

fee 429 

See  Estates. 

CHARITY, 

appointment  to  a      -        •        -    208 
how  trustees  for  a  charity  may 
be  appointed  ....    891 

CHILDREN,    POWER    TO  AP- 
POINT TO, 
a  power  in  gross         -        -        89, 90 
may  be  barred  or  released  -      88 

power  to  a  tenant  for  life  to  ap- 
point to  his  children,  can  be 

barred 88 

s4 
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CHILDREN,   POWER   TO  AP- 
POINT TO— caniintted. 
children  chaDging  theircharactery 
88  youngest   child    becoming 
eldest,  avoids  appointment    619,  676 
general  power  restrained  to  chil- 
dren, where     ... 
qualified  interest  cannot  be  ap- 
pointed to  an  only  child  - 
interest  of  an  only  child  cannot  be 
affected  if  power  only  to  divide 
bat  an  appointment  to  an  only 
surviving  child  good,  where  he 
would  not  otherwise  take  aD,    417 
does  not  embrace  grand-children    664 
but  they  may  be  appointed  to 
with  the  child's  consent 
an  ambiguous  appointment  con 
fined  to  children  where   - 
child  in  venire  sa  mere  within  a 
>ltr/t,  ^  ^^f      power  to  appoint  to  children 
,^  /^    /#    A*^    living  at  the  parent's  death 
f     \^    f^/^Jj    embraces  what  children      -    673, 674 
*^^^^-*  y  ^5w^  appointment  to  child's  executor 

^ //i'^^ /Hlc/^j^A 670 

.^^^^«.^K^^/^^^^^*to^  eldest    child    considered    a 

younger,aad  a  younger  an  elder, 
where      -        -        -     619, 678, 679 
how  the  fund  may  be  settled  on 

chUdren 681 

effect  of  advancement  on  child's 
share  in  default  of  appointment 
and  on  the  power  .  -  - 
power  to  appoint  to,  in  articles, 
gift  by  construction  to  the 
objects  -  -  -  -  - 
fraudulent    appointment   to   a 

chOd 

gift  to  child  with  invalid  execu- 
tory gift  over  does  not  afiect 
the  child  ... 
power  to  appoint  to  heirs  of  tlie 
the  body  .  .  - 
where  children  of  a  subsequent 
marriage  take 

See  Advakceuent.  Defec- 
TivB  Execution.  Ezclustvb 
Appointment.  Execution 
OF  Powers.  Executors. 
Fatheb  and  Chiu).  Illu- 
SCAT  Appointment.  Mar- 
riage. Words,  Con- 
struction of. 
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CIRCUMSTANCES.  See 
ties. 
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CODICIL, 

effect  of,  properly  executed,  will 

not  -        -        -        -        -  249 

revoking  an  appointment  by  will   296 
will   not   by  republishing  the 

will  execute  a  power  created 

since  the  will  -        .       -   9M 

in  reference  to  a  new  power  most 

show  a  new  intention       -    2XA,  310 
effect  of,  on  a  new  power   -       -  SIO 
SeeWnx. 

COHABITATION, 

where  it  is  a  good  consideradoa  G09 
where  contra         -        -       -   608 

COLLATERAL  POWERS.  See 
Gross,  Powers  in.  Suplt  Coir 
LATERiLir  Power. 

COMMISSIONERS  OF  BANE- 
RUPT&    See  BANKRUPicr. 

CONCURRENT  LEASES^ 

cannot  be  granted  under  the  usual 
power  of  leasing,  eemble  -      -   77^ 
new  or  concurrent  leases  sywmy' 
mous      -       -       -       -       -   777 
See  Leases.  LsASUia,  Power 


OF, 


CONCURRENT  INTERESTS, 
power  to  nuse,  valid 


.  151 


CONDITION, 

at  common  law     -        -       -   2, 1^ 
cannot  be  annexed  to  an  estate 
created  under  a  power  without 
authority        -       -     626,680,692 
but  a  power  maybe  executed 
upon  a  condition     -       -    89^  963 
in  leases  under  powers      -       -722 
for  lessor  to  determine  leaaeyvaUdy  738 
whether  for  lessee,  yti.    -       -  738 

CONDITIONAL  POWER 

cannot  be  executed  unless  the 
event  arise      -       -       -       -   269 
See  Sale  and  Exchange. 

CONDITIONAL  SALE, 

where  mortgage  held  to  be  a     -   4S5 
See    Sale,    Power    or. 

MORTGAOE. 
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CONFIRMATION, 

of  powers,  what  amoants  to      r      86 
of  leases  by  remainder^man     670,  716 
invalid,  a  contract  for  a  grant 
under  12  &  13  Vict.  c.  26.        -    669 

CONSENT, 

made  requisite  to  the  execution 
of  a  power,  must  be  obtained        262 
of  a  third  party,  where  requisite     262 
where  held  good  by  implication    262 
death  of  the  person  to  consent 
destroys  the  power         .  -       -    262 
effect  of  such  destrucUon    262,  268 
should  be  given  as  part  of  the 
transaction       .        -        -    266, 266 
fraudulent,  in  equity  void         -    269 
where  it  can  be  given  nunepro 

tune 627 

not  where  previous  consent 
material  ....    627 
death  of  the  person  to  consent 
destroys  the  power  ...    262 
so  the  death  of  one  of  several 
persons    ...        -    262 
unless  the  survivor  is  autho- 
rized to  consent        -       -    263 

effect  of  such  destruction,    262,  268 
what  amounts  to  a  consent         -    266 
the  power  to  consent  cannot  be 
delegated         ....    266 
but  a  deed  of  consent  may 
be  executed  by  attorney, 
where      -       -       -       .    267 
where  it  devolves  upon  heirs    264 
cannot  be  given  subsequently  to 
the  execution  of  the  power    262, 266 
the  discretion  of  a  tnfetee  to  con- 
sent cannot  be  controlled         -    268 
one  consent  dispenses  with  the 
condition        ....    268 
See  Fkkb  Coysbt.     Lbasb, 

POWBB  TO. 

CONSIDERATION, 

when  bad  in  law       ...    603 
what  is  sufficient,  to  avoid  a 
power  of  revocation  under  the 
statute  of  Elizabeth        -        -    644 
See  CoHABrrATioN.  Dbfbctivs 

ExBGUTION.  JOIHTURB. 

DowKB.    Mabriaob.   Fbbt 

JUBY. 
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CONSTRUCTION  OF  POWERS^     398 

CONSTRUCTION, 

appointment  by         -        -        -    101 

CONTEMPT.    See  Crown. 

CONTINGENT  FEE, 

vesting  does  not  destroy  power, 
semble     -----      97 

CONTINGENT  POWER, 

when  to  be  executed  -        -    262 

See  TiMB.    PowBBs. 

CONTINGENT  USES, 

how  executed  by  the  statute     •      11 
SeeUsBs. 

CONTRACT, 

enforced  in  equity    -       -       .    271 

is  considered  a  defective  execu- 
tion, and  requires  a  sufficient 
consideration  .        -      -        •    662 

where  held  not  complete  although 
part  of  the  purchase  money  paid,    662 

must  be  complete  to  be  aided 
$emNe     -       .       -       -       -    662 

not  affected  by  subsequent  in- 
competency of  covenantor        «    663 

vitiated  by  fraud       ...    667 

improper  contract  by  trustees 
relieved  against       ...    566 

what  conveyance  under  a  con- 
tract revoked  a  will         -        -    466 

by  a  marrried  woman  with  a 
power     .....    506 

See  CovBNANT.  Defbctivb 
ExBcunoN.  Equity.  Fu« 
TUBo,  Leasb  IN.  Parol  CoN- 

TBACT. 

COPYHOLDS, 

feme  covert  may  exercise  power 

over  copyholds        ...    153 

lords  of  settled  estates  can  now 

grant  licenses  to  their  tenants 

to  grant  leases  for  twenty-one 

years 721 

lords'  rights  reserved  by  19  &  20 
Vict.  c.  120     -       -       .       -    722 

COUNTERPART, 

memorandum  of  its  execution 
should  be  indorsed  on  the  lease    826 
See  Indobsbmbnt. 
COUSIN.    See  Dsfbctivb  £xBCl^- 
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COVENANT, 

not  to  exercise  power  without 
consent  of  a  third  person  -       -      83 
not  to  exercise  power,  binds  ap- 
pointee with  notice  -       -    618 
to  discharge   incumbrances,  its 
effect  on  an  appointment         -    648 
by  grantee  of  tenant  for  life  to 
confirm  leases  under  the  power, 
how  it  operates      -       -       -      83 
to  sell,  revokes,  in  equity,  a  will 
under  a  power         -       -       -    458 
against  persons  dain^ing  under 
the  donee  of  a  power  extends  to 
whom     -----    467 
to  settle  after-acquired  property 
extends  to  property  under  a  ge- 
neral power  if  covenantor  ex- 
ercbe  the  power  for  his  own 

benefit 477 

limited,  will  not  cut  down  the 
estate  appointed       -       -     624, 526 
general,  will  not  bind  a  jointur- 
ing power        -       -       -       -    513 
running  with  the  land  in  a  per- 
son taking  in  de&uit  of  appoint- 
ment, ceases  upon  execution  of 
the  power        -       -    .   -       -    478 
in  leases  whereit  runs  with  the  land,  722 
to  execute  a  power,  equity  will 
enforce  it  where      .        -       •    649 
where  a  covenant  to  renew  in  a 
lease  is  deemed  fraudulent       -    666 
where  the  omission  of  covenants 
in  a  lease  is  a  fraud         -        -    791 
what   covenants  must  be  con- 
tained in  leases  under  poweis, 
where  the  power  is  silent         -    827 
where  usual,  &c.  covenants 
are  required       -        -        -    827 
the  introduction  of  an  impro- 
per covenant  fatal      -        -    831 
and  the  lease  cannot  be  sup- 
ported because  the  lessee  has 
done  what  he  ought  to  have 
agreed  to  do       -        -        •    833 
the  covenants  required  must 
be  expressly  inserted  •       -    833 
go    to    remainder-man  and 
bind  him    -       -       -       -    722 
See  Rfi-BNTRT,  Power  of. 
Salb    and    Exchange. 

TrUSTSES.     lBi«E8. 


Page. 
COVENANT  TO  STAND  SEISED, 

rent  cannot  be  granted  by  -      16 

what  consideration  required  for  -       8 
not  required  to  be  enrolled  by 
statute  of  enrolments       -        -       8 
why  now  fallen  into  disuse  -      12 

conveyance  by,  does  not  destroy 

power,  where  -        -        -      79 

general  power  to  lease  cannot  be 

reserved  by  it  -        -       -    188 

contra  of  a  general  power  of 

revocation  -       .       -    139 

may  execute  a  power        •       -    203 

COVERTURE, 

where  powers  are  confined   t<x 
coverture         ...    166,  264 

CREDITORS, 

where  relieved  against  a  convey- 
ance, with  power  of  revocation     661 
but  not  for  a  particular  pui^ 
pose  -       -       -       -       -    661 
where  relieved  against  a  convey- 
ance, by  an  appointee  under 
previous  contract     -       -        -    672 
entitled    to   a    fund    appointed 
under  a  general  power,  in  pre- 
ference to  the  appointee    -    474, 640 
but  a  purchaser  from  the  ap- 
pointee prevails  over  them  -    477 
not  entitled  if  no  appoint- 
ment  or  appointment  de- 
fective       -        -        -474)640 
See  Bankruptct. 

CROWN,  THE, 

right  of  tender  vested  in  Crown  -    182 
exceptions     <-       -        -        -    182 
may  commission  others  to  exe- 
cute a  power  forfeited  by  trea- 
son       -----      185 
but  power  must  be  executed 
during  donee's  life      -       -    185 
may  extend  lands  over  which  a 
Crown-debtor  has  a  power  of 
revocation       -        -        -       -    186 
whatever  the  ceremonies  re- 
quired       .        -        -       -    186 
and  even  after  the  donee's 
death         -        -       -       -    186 
bond  to  the,  amounts  to  a  volun- 
tary chai^go     -       •       -       -    481 
in  that  respect  distinguish- 
able from  a  judgment  -       -    481 
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CROWN,  TRE-^continued. 

may  seize  the  lands  of  a  person 

in  contempt  against  the  prero- 
gative    -----    186 
See  Tbvdbb.    Tbxabon. 

CUMULATIVE, 

where  powers  in  a  new  settle- 
ment are         .       -        -       .    103 

CURRENCY, 

jointure  out  of  Irish  estates  in 
lawful  money  of  Great  Britain, 
payable  in  English  currency,  in 
Ireland 707 

CURTESY, 

where  fee  in  default  of  appoint- 
ment held  subject  to        -        -    463 

CY  PRES, 

where  it  is  applied     .        -        -    499 
See  ExcBssiTE  Execution. 

DAMAGES, 

recovered,  relieved  against  on  do- 
nee of  power  making  a  valid  ap- 
pointment      ....    548 

DAUGHTER, 

eldest  daughter  considered  a 
younger  child  when  unprovided 

for 680 

direction   that  the  interest    on 

vested  shares  should  he  paid  to 

unmarried   daughter    for    life 

valid,  where    ....    683 

See  Execution  of  Powers. 

DEBTS, 

chaise  of,  where  simply  void     -    628 
See  Appointee. 

DEBTOR,  CROWN.    See  Cbown. 

DEBTOR,  INSOLVENT, 

powers  in,  transferred  to  his  as- 
signees   -----    187 

DEED, 

under  a  power,  can  now  be  exe- 
cuted in  the  same  form  as  an 
ordinary  deed  -        -        -    137,  247 
and  by  attorney,  where         •    180 
consent,  if  required,  still  re- 
quisite        ....    247 
required,  the  power  cannot  be 
executed  by  will      -        -    207, 200 
but  equity  may  aid  the  defect    558 


Page. 
DEED— continued, 

power  to  be  exercised  by  will  or 
otherwise,  or  by  will  or  appoint- 
ment, may  be  exercised  by  deed    211 
where  a  power  may  be  executed 

by  deed 211 

in  form,  may  be  a  will  in  substance    212 
where  a  power  may  be  executed 
by  deed  or  will        -        -        -    226 
where  only  one  power,  executed 
by  different  instruments  -        -    224 
required,  must  be  executed  as  a 
proper  deed     -        -        .        .    230 
preamble  in,  may  operate  as  the 
reservation  of  a  power      -        -    103 
cannot   be   revoked,     although 
power  might  have   been  exe- 
cuted by  will  -        -        -        -    228 
invalid,  cannot  be  made  valid  by 
subsequent  deeds     ...    228 
but  two  or  more  deeds  will 
operate  as  one  assurance,  if 
such  intent  existed  at  the 
execution  of  the  first  -        -    228 
the  effect  of  a  deed  executed  un- 
der a  power.    -        -        -        .    441 
under  a  power  operates  as  part 
of  the  original  conveyance  -  370,  467 
exceptions  to  the  rule  -        -    467 
appointment  by        -        -        -    457 
where  avoided  by  rasure    -        -    603 
not  by  cancellation        -        -    603 
See    Consideration. 
Drunkenness.      Exces- 
sive   Execution.      In- 
dorsement. 

DEFAULT  OF  APPOHJTMENT, 
limitations  in,  are  vested,  subject 
to  be  divested  -        -        -    452 

so  of  personalty    ...    454 
the  construction  of  gifts  in  -    622 

gifts  by  implication  in       -        -    591 
where  a  fund  is  badly  appointed 
it  goes  as  in  default  of  appoint- 
ment      -----    639 
gift  in,  does  not  control  power  -    640 
See  Advancement.    Devise. 
Dower.      Relations. 

DEFAULT  THEREOF, 

its  consti*uction         ...    ^23 
where  corrected  in  a  settlement,     642 
See  Words,  Construction  of. 
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DEFEASANCE, 

futare  powers   may  be   defeer 
sanced 83 

DEFECTIVE  EXECUTION, 

by  one  insiminent  not  made  good 
by  another  supplying  that  de- 
fect, but  defective  itself  -        -  227 
Equity  relieves  against  a  defective 
execution  in  favour  of  a 

purchaser         -       -       -  533 

mortgagee        -       -       -  533 

lessee       -        -        -       -  533 

creditor    •       -       •       -  534 

wife         -        -        -        -  534 

legitimate  child        -       -  534 

charity    -       -        .      —  534 

marriage  consideration      -  534 

the  relation  must  be  to  the 

donee  -----  537 

not  in  favour   of  a  natural 

chUd  ....  535 
grandchild  -  .  -  535 
brother  -  -  -  535 
rister  -  -  -  -  535 
nephew  -  -  .  535 
cousin  ...  535 
volunteer  .  .  -  535 
settlor  -  -  538,539 
no  relief  against  a  legal  conse- 
quence as  a  lapse         -        -  539 

by  a  married  woman  relieved  -    536 
a  defective  execution  in  favour 
of  a  stranger  cannot  be  sup- 
plied 80  as  to  give  the  fund 
to  creditors,  »emb,        -       -    540 
person  applying  for  relief  must 
have  a  preferable  equity      -    541 
whether  he  must  be  unpro- 
vided for  -       -       .    544 
a  defect  may  be  supplied  al- 
though all  the  objects  are 
children,  temb.     -       .       -    546 
Equity  relieves  against  a  de- 
fective execution  where  the 
intention  appears  by  cove- 
nant   -----    550 
request  by  will     -       •    550 
written  contract   -        -    550 
promise  by  letters         -    550 
recital  in  a  deed    -        -    550 
answer  in  chancery       -    550 
covenant  in  origioid  deed    551 


DEFECTIVE  EXECUTION— 
conimued, 

sale  and  payment  of  the 
fund   .       -        .       -    551 
but  there  must  be  a  refermce 

to  the  fund-        -        -       -    551 
no  relief,  if  covenant  a  fraud 
upon  the  power  -       -       -    556 
execution  of  power  of  join, 
turing  not  aided  unless  the 
party  come  into  possession  -    553 
whether,  where  the  contract 
b  by  parol  -        -        -        -    554 
remainder-man  may  claim  the    - 
execution  of  a  power   -        -    657 
Equity  relieves  against  a  de- 
fective   execution   although 

by  deed  instead  of  will  -    558 
two  witnesses  instead  of 

three  -        -        -        -    559 
a  seal  wanting  -    559 

a  will  of  real  estate        -    559 
the  power  to  be  to  lease, 
where         .        -        -    563 
no  relief  if  execution  agunst 
the  intention  of  the  power   -    560 
and  now  no  relief  where  wiU 
not    executed   according  to 
lVict.c.26         -        -        -    559 
So  equity  will  relieve  in 
cases  of 

fraud-        -        -        -    572 
surprise      -        -        -    574 
accident      -        -        -    574 
disability   ...    574 
election      ...    576 
satisfaction         -        -    586 
where  too  much  property  b 
included      ....    562 
but  non-execution  is  not  aided    588 
unless  the  power  is  in  na- 
ture of  a  trust                -    588 
where  a  fund  is  defectively  ap- 
pointed wholly  or  in  ps^  it 
goes  as  in  defisult  of  appoint- 
ment   640 

two  defective  instruments  will 
not  together  be  a  good  execu- 
tion   -       ...       -    227 
where  a  defective  settlement 
will  be  aided        ...    550 
See  ELBcnoN.    Satb* 

VAGTIOK. 
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DELEGATION, 

powers  cannot  be  delegated       -    179 
unless  by   express   autho- 
rity -        -        -        -    180 
or  where  the  power  b  tanta^ 
mount  to  ownership  -    180 
where  the  deed  of  appoint- 
ment may  be  executed  by 
attorney  -        -        -        -    180 
where  it  amounts  to  a  grant      -    181 
the  effect  of  a  void  delegation  on 
estates  limited  in  default  of  ap- 
pointment       -        -        -    18K  616 
power  to  child  to  appoint  a  sum 
not  a  delegation        -       -       -    681 
See  Attorney. 

DELIVERY, 

deed   required,  it  must  be  de- 
livered   -        -        -       -       - 
of  an   instrument  executing  a 

power,  where  unnecessary 
of  a  will,  was  a  publication,  23i, 


230 

229 
241, 
303 


DESCENT, 

appointee  under  a  will  takes  by 
descent,  where         ...    405 

See  Election.    Illusory 
Appointment. 

DESTRUCTION  OF  POWERS   -      49 
DEVISE, 

where  it  passes  an  interest  and 

where  a  power  -  -  -  i04 
where  it  passes  both  an  interest 

and  a  power  -  -  -  -  105 
void  condition  at  law  -  -  106 
to  trustees  and  their  heirs  to  sell 

not  a  power  only  -  -  -  111 
to  executors  to  sell,  or  to  be  sold 

by  executors,  the  effect  of  it  -  111 
whether  a  devise  to  one  to  uses 

operates  under  the  statute         -    146 

of  powers,  without  any  seisin  to 

serve  them  not  within  the  sta- 
tute          196 

general,  where  it  executes  a 
power      -----    300 

distinction  between  general  and 
particnlar  powers     -        .        .    301 

where  held  to  operate  as  a  con- 
firmation of  one  power  and  an 
execution  of  another     '   -        -    305 

where  a  sale  under  a  power  was 
held  to  defeat  a  previous  devise    308 


-    312 


-    353 


-    328 


-    436 


498 
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DEVISE— coR^nfMi. 

residuary,  not  an  appointment 

under  a  limited  power 

where  under  a  void  power,  the 
testator^s  interest  shall  support 
the  disposition 

where  it  operates  to  execute 
several  powers         -  . 

power  to  devise  any  part  held  to 
extend  to  the  whole 

where  general  intent  shall  pre- 
vail .  -  -  -  - 
See  Limitations.  Ten- 
ants IN  Common. 

DEVISEE, 

of  a  power  with  an  interest  may 
disclaim  -----      50 

although  only  trustee  may  dis- 
claim      -       -       -       -       - 

but  of  a  mere  power  may  not  dis- 
claim      -       -       -        -        - 

not  a  trustee  of  a  power  given  to 
the  heirs,  &c.  -        -       - 
See  DsvisE. 

DISABILITY. 

See    Defective    Execu- 
tion. 

DISCRETION. 

See  Donee.    Father  and 
Child.    Trustee. 
DISTRESS, 

want  of,  a  good  qualification  of 
power  of  re-entry    - 

DISTRIBUTION,  POWER  OF, 
effect  of  part  execution  for  one  of 

the  objects      -        -        - 
ceases  where  there  is  only  one 

object     -        -        -       -        - 
gift,  subject  to  - 

DISTRIBUTIONS,  STATUTE  OF. 
See  Relations. 


50 


50 


-  131 


-  437 


-  637 


502 
597 


DIVISION,  POWER  OF, 

gone,  where  only  one  object       -    416 
unless  he  does  not  take  in  de&ult 
of  appointment       -       .        -    417 

DONEE, 

of  a  power,  allowed  his  whole  life 
for  its  execution      ...    261 
unless  expressly  confined       -    261 
of  a  power   by   will,    implied, 
where     .        -        .       -       .    115 
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DONEE— continued. 

distinction  between  apower  g:iren 
on  a  contingency  and  to  a  con- 
tingent person         ...    269 

of  a  power  for  relations,  &c.,  not 
restrained  by  equity  -  244,  600,  668 

where  entitled  to  the  fond  itself 
in  default  of  appointment        -    638 

to  whom  power  of  leasing  extends    719 

DOMICIL, 

where  will  under  a  power  was 
held  not  affected  by  domicil  of 
testator  at  his  death         -        -    467 

cannot  be  acquired  by  a  feme 
covert  distinct  from  her  husband    221 

DOWER, 

uses  not  subject  to  dower  .        .        7 
how  affected  by  statute  of  uses  -  7,  8 
where  the  concurrence  of  a  trus- 
tee requisite    ...        -     105 
limitation  to  bar  dower,  twofold      * 

object 193 

how  framed       -        -        -    193,  194 
how  defeated    -        -        •    479,480 
release   of,  how  far  a  ralaable 
conuderation  -        -        *        - 
practically  abolished  by  3  &  4 
Will.,  c.  105,  as  to  women  mar- 
ried since  1st  of  Jan.  1834 

See  Jointuring,  foweb  of, 

DRUNKENNESS, 

may  avoid  a  deed,  where    • 

DURESS, 

avoids  a  deed    - 

EASEMENTS, 

demise  of,  under  power     - 

ELDER  CHILD, 

deemed  a  younger  child,  where, 

619,  679 
liLECTION, 
^Z         //         the  principle  of  it      -  528,576 

(^A^u^/sM^'^l^  ^  doctrine  confined  to  equity        -    577 
/i^^^^^^fJjfjL    appWcable  to  all  persons,  and  to 
^^^^*'*''^'^^*'^^      all  interests     -        -        -        -    577 

unauthorized  direction,  whether 
it  amounts  to  an  election  or  not, 

516,  518,  527 
requires  forfeiture  to  the  disap- 
pointed devisee,  and  not  com- 
pensation       -        -        -        -    576 
enforced  against  heir  taking  by 
descent ^77 


650 


480 


-  604 


-  604 


.  735 
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ELECTION--eoiKfnife(2. 

whether  where  the  will  is  re- 
voked, qu,    '        -  -    677 
disappointed  devisee  entitled  to 
satiidBEkctionpro  tamto              -    578 

there  must  be  two  funds    -        -    579 
the  intention  cannot  be  ooUeeted 

dehors 579 

but  extrinnc  evidence  is  ad- 
mitted, where      ...    579 
by  parent,  will  not  bind  his  chil- 
dren         578 

whereraised,not  withstanding  the 
donor  mistook  the   extent  of 
his  power        ....    578 
raised  upon  an  appointment  to  a 
person  not  entitled  ...    578 
or  to  one  of  two     ...    579 

no,  where  parties  by  construction 
can  be  held  to  take  abaolutely  -    580 

no,  under  invalid  will       -        -    576 
not  enforced  where  the  donor  has 

not  ability  to  devise 
or  the  will  being  of .  real  estate 
is  not  well  executed 

«at  what  time  the  election  is  com- 
pelled     -        -        - 

where  the  party  refuses  the  gift 
it  goes  to  the  disappointed  devi- 
sees        .        -        -       -        - 

the  effect  of  an  election     - 

donee  may  elect  by  which  of 
several  modes  to  execute  a 
pctwer 

legatee  of  two  legacies  not  bound 
to  take  both,  although  by 
taking  one  only,  he  throws  a 
chaige  on  testator's  assets         -    578 

where  a  power  of  leasing  to 
widow  raises  a  case  of  election    580 

can  be  exercised  by  a  feme  covert 
without  a  deed,  acknowledged 
under  the  3  &  4  Will.4,e.  74 

See  Feme  Ck>TBBar«    Join- 
TU&iNO,  Power  of. 

ENROLMENT, 

if  required  by  the  power,  the 
appointment  must  be  enrolled    207 
and  in  the  donee's  life-time  -    248 
so  if  required  by  the  donee    -    862 

See  Baboain  and  Sale. 


-    581 


.    -    583 
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EQUITY, 

will  not  enforce  a  nudwn  pactum    3,  6 
wOl  enforce  a  trustee  to  observe 

uses 5 

will  restrain  trustees  from  exe- 
cuting a  contract  for  sale  under 
a  power,  where        ...    556 
will  rectify  a  mistake  in  a  settle- 
ment        660 

will  allow  trustee  of  power  to 
exercise  it  after  bill  filed,  temb,^    601 
does  not  exercise  a  discretionary 

power 602 

but  if  no  appointment,  diyides 
equally        -        -        -        -    602 
sets  aside  appointments  on  equi- 
table grounds,  where        -     260,  606 
See  CoNTiucT.      Crbdi- 
TOBS.     DsFJiCTiyBEx- 
BCUTioN.  Estates. 

Fbaud.    Pubchasbbs. 
ESCROW, 

appointment  may  be  delirered 
as  an 863 

ESTATE  IN  FEE, 

where  it  may  be  created  under  a 
power 400 

where  it  cannot  be  created  in 
trustees  under  a  power    -        -    624 

where  it  must  be  appointed       -    411 

limitation  as  A  shall  appoint  ge- 
nerally, if  created  by  will,  a 
fee 104 

where  trustees  for  sale  have  the 
legal  fee,  and  not  a  mere  power    111 

actually  appointed  cannot  be  cor- 
rected at  law  by  the  power      -    624 
See  Limitations. 

ESTATE  TAIL, 

where  it  may  be  created  under  a 
power        ...        -  401, 411 

where  objects  take  an  estate 
tail,  although  there  is  a  power 
to  appoint  to  them  -        -        .    404 

what  devise  under  a  power  gives 
an  estate-tail         -        -        436, 498 

where  two  estates  coalesce,  al- 
though the  latter  is  void  -        -    521 

ESTATE  FOR  LIFE, 

where  it  makes  the  gift  orer  a 
power  or  an  interest  -        -    104, 105 


Page. 
ESTATE  FOR  UFE^-eantinued. 
where  a  power  authorizes  a  life 
estate,  with  power  of  disposing 
of  the  inheritance    ...    401 
what  limitation  in  a  deed  under 
a  power  amounts  to  an  estate 
for  life  only    ....    441 

ESTATES, 

transfer  of        -        -        -        22,  -23 

must  be  taken  with  all  their 
incidents         -        -        -        -     168 

what  are  estates  at  common  law        1 
possibility  on  a  possibility      -        2 

what   estates   may   be  created 
under  powers ....    398 
a  fee,  where  .        -        .        .    398 

where  overreached  under  a  power 
in  a  third  person     -        -        -      64 

when  created,  take  effect  only 
from  the  time  the  power  is  exe- 
y      cutcd     ...       -       -    470 

a  power  to  charge  will  not  enable 
the  limitation  of  a  fee  as  a 
security-        ....    429 

an  unlimited  power  to  charge 
will  in  equity  authorize  a  gift 
of  the  fee        -        -        -        -    404 

power  to  give  the  estates  enables 
in  equity  a  gift  to  seU,  and  pay 
the  money      ....    408 

in  what  cases  rent-charge  may 
be  limited       ....    403 
where  the  rent  is  well  charged    430 

power  to  appoint  an  estate  for 
lives  does  not  authorize  one  for 
years  determinable  on  lives     -    409 

in  what  cases  equity  permits  a 

less  or  different  interest  to  be 

granted    ....    411,412 

under  what  restrictions  -        -    411 

estate  tail      ....    412 

chattel  interests     -        -        -    412 

for  a  term  absolute,  may  be 
created  .....    413 

in  reversion,  under  a  power  to 
create  an  estate  in  possession, 
void 413 

limited  in  default  of  appoint- 
ment are  rested  estates,  subject 
to  be  divested  ...    452 

what  interests  may  be  created 
under  a  power  to  appoint  to 
children C81 
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EST  AT£S  -  ctmHwud. 

to  a  daughter  for  her  separate 

use $86 

whether  to  the  husband  of  a 
daughter  during  their  joint 

lives 686 

the  effect  of  an  exoeasiTe  exe- 
cution      498 

See  Dkfbctiyb  Exscunoir. 
ExcESsivB  Execution. 
LmiTATIOllS.      FowsB. 

ESTATES,  SETTLED. 

See  Sbttlbd  Estates. 

EVIDENCE, 

of usualletting      -        -        -    736 
See      Parol      Etidbncb. 
Words,  Construction  of. 

EXCESSIVE  EXECUTION, 
1.  the  effect  of  it  where  there  is 
an  excess  in  the  objects : 
under   an    appointment  to  a 
child,  capable,   for  life,  re- 
mainder   to    his    children, 
incapable,  in  tail,  the  parent 
takes  an  estate-tail 
hut   not  unless  that  con- 
struction  will  meet    the 
«>  testator's  intention   - 

and  the  doctrine  is  confined 
to  wills   -        -        -        - 
and  to  real  estate 

where  void  remainders  are 
given,  and  the  doctine  of  <^ 
pr€9  cannot  be  applied,  the 
remainders  only  are  void      -    608 

effect  of  an  indefinite  gift  to 
persons,  some  objects,  others 
not 604 

gift  embracing  objects  not 
within  the  line  of  perpetuity 
void  as  to  all  -    505 

gift  to  persons,  some  objects, 
others  not,  equally,  or  in 
gross  sums,  good  pro  tanto    -    508 

legacies  to  persons,  not  objects, 
fall  into  residue,  where        -    462 
void  limitation  prevents  a  good 
limitation  over  from  taking 

effect 508 

unless  given  on  a  contin- 
gency, with  a  double  as- 


-    408 


501 

502 
502 


EXCESSIVE  EXECUTION— 

pect,  and  the  limitatioD  to 
the  stfangen  fails      -    508, 511 

or  a  void  power  be  limited  to 
appoint  the  fund  amongst 
the  objects,  and  it  is  given 
to  them  in  defiiult  of  ap- 
pointment 

or  the  remainder  over  after 
a  void  life-estate  be  to  an 
object       -        -        - 

where  the  first  gift  Is  ab- 
solute, the  limitation  to 
others  is  had 


-    515 


-    515 


-    515 

2.  the  effect  of  it  where  there  is 
an  excess  in  the  quantity  of- 
interest: 

good  pro  ta$Uo  where  the  ex- 
cess is  distinguishable  -        -    519 

lease  exceeding  the  term  au- 
thorized good  pro  tanio  in 
equity  -        -        .        .    519 

but  where  a  distinct  limita- 
tion is  added,  that  only  will 
be  void        ....    S20 

unless  the  limitations,  al- 
though several,  make  but 
one  estate  in  law  -    521 

money  charged  exceeding  the 
sum  authorizedgood  in  equity 
pro  tanio  -     521,529 

too  much  property  included 
equity  may  relieve,  when   -    568 

interest  charged  incorrectly, 
mistake  corrected         -        -    522 

S*  the  efiect  of  it  where  conditions 
are  annexed,  not  authorized  by 
the  power ; 

the  condition  only  is  void  - .  526 
valid  appointments  will  be  sus- 
tained, although  confounded 
in  the  same  instruments  with 
other  objects  -  -  •  528 
where  the  gift  and  condition 
cannot  be  separated     -        -    529 

See  Appointment.      Join- 

TURINO, POWER  OF.   LbaSB, 

POWER  TO.    Words,  con- 
struction OP. 
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EXCHANGE. 

cannot  now  imply  any  condi- 
tion in  law  -        -        -        -      44 
provision  for  re-limitation  of 
estates  parted  with  in  case  of 
eviction  void  for  remotenes  s      44 
substituted  lands  held  liable 
to  succession  duty        -        -    205 
See  Partition.  Salb  and 
Exchange. 

EXCHANGE,  POWER  OF, 

how  created      -        -        -        -    836 
may  be  unlimited     ...    837 
not  confined  within  the  terms  of 
perpetuity      -        -       152,487,860 
substituted  estate,  where  the  ap- 
pointment is  invalid,  charge- 
able       .....    856 
succession  duty  a  lien  on  the  sub- 
stituted estate         -        -        -    205 
where  there  la  an  implied  power 
of  sale  for  debts  on  the  substi- 
tuted estate     -        -        -        -    856 
owelty  of  exchange  valid,  where,    859 
in  trustees^  where  discretionary,     863 
where  auUiorised  by  a  will  di- 
recting a  settlement  841,  842 
where    it    warrants    a    par- 
tition ....     858, 859 
for  lands  of  equal  value  does 
not  authorize  an  exchange 
for  lands  of  less  value  -        -    859 
equity  would  leave  the  par- 
ties  to  their  legal  remedies,    859 
trustees  of  a,  now  aided  by  23  &  24 
Vict.  c.  145     -        -        -     878,883 

See  Powers,  Partition. 
Sale  and  Exchanob. 

EXCHEQUER  LOAN  COMMIS- 
SIONERS, 
cannot  defeat  prior  chaiges  by 
sale  of  property  mortgaged  to 
them 492 

EXCLUSIVE  APPOINTMENT, 

how   it  should  be  worded  -    -    444 
in  what  cases  formerly  autho- 
rised      -        -       444,446,447,448 
where  not  authorised         -        *    445 
See  Illusory  Appointment. 

EXECUTION  OF  POWERS, 

how  to  be  executed  so  as  to  vest 
the  legal  estate        -  -    191 

3 
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EXECUTION  OF  POWERS— 
continue, 

whether  the  legal  estate  will  vest 
in  releasees  to  uses  by  a  direction 
to  oonvey        -        .        -        -    191 

how  to  be  executed  where  a  man 
has  both  a  power  and  an  in- 
terest       193 

may  be  executed  by  written  or- 
ders  or  letters  accompanying 
the  gift,  where  no  particular  in- 
strument is  required        -  203 

all  the  circumstances  required 
must  be  attended  to  -        -    206,  209 

where  a  power  must  be  executed 
by  will,  and  wheie  by  deed,  209,  210 
where  optional      ...    211 

power  of  revocation  and  appoint- 
may  be  executed  by  the  same 
deed        -----    200 

power  may  be  executed  by  se- 
veral instruments    .        •        >    227 

power  of  revocation  not  exe- 
cuted by  a  re-conveyance  to 
the  settlor       ....    298 

power  of  appointment  or  revo- 
cation executed  by  a  general 
disposition,  where  the  donee  has 
no  estate  -        -     289,290 

not  void  for  want  of  reference, 
if  intention  appear  -    -        -    289 
but  there  must  be  a  reference 
to  the  fund  -        -        -        .    800 
even  where  the  precise  sum  is 
given,  and  there  is  no  other 

fund 314 

what  amounts  to  a  specific  gift  -    315 
where  a  disposition  operating  as 
an  appointment  shdl  execute 
several  powers         -        -     327, 328 
what  amounts  to  an  execution, 
where  there  is  both  a  power 
and  an  interest        -        -     343,  345 
an  instrument  shall  not  operate 
under  a  power  contrary  to  the 
intention         ....    350 
power  may  be  executed  condi- 
tionally -        -        -        -        -    882 
power  of  revocation  may  be  re* 

served 363 

the  effect  of  the  execution         -    478 
overreaches  all  the  estates 
in  the  settlement      -        .    478 
T 
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EXECUTION  OF  POWERS— 
conUnued, 
bow  estate!  created  under  differ- 
ent powers  take  effect      -        -    488 
complete,   with   excess,   excess 
bad         -...--    519 
by  an  answer  in  Chancery  -        -    650 
where  roid  at  law     -       -        -    602 
in  eqnity         -        -    606 
See  AnoRNSTy  Lkttbb  of. 
Bond.    CoimmoNs.   Ds* 
FEcnvs  ExKunoN.    £s- 

TATBk       ExcnBITB    ExB- 

cuTjoK.    Fnix.     Fraud. 

JUDGMEMT.        LbASB    AHD 

Rklxasb.    Lka8e,Powk& 

TO.      RBVOOATIONy  PoWXR 
OF.      SoLEHIfllTBS.      TXN* 

drr.    Timb.    Wux. 

EXECUTORS, 

take  a  power  to  seU,  where 

111,  119, 120, 121 
where  they  take  a  power  of  sale 
or  mortgage  by  Implication,  if 
the  money  is  to  be  distributed 
by  them  -        -      115,118,120 

comrOf  where  the  money  is  not 
to  be  distribnted  by  them,  118, 119 
how,  as  to  wills  subsequent  to 
Idth  August  1859,  they  take 
powers  under  the  recent  statute, 

122,123 
where  the  executoxs  of  executors 
take  a  power  -        -        -        -    129 
where  the  executors  of  executors 
can  sell  -        -        -        -    •116,118 
if  any  refuse  the  trust,  the  othen 

mayseU 125 

where  an  executor  may  execute 
a  power  notwithstanding  he  has 
renounced  prebate  -        -        -    125 
disclaimer  may  be  made  at  any 

time 125 

whether  a  charge  of  debts  give 
executors  an  implied  power  of 
sale         ....     120,121 
decision  against  the  power  in 
Doe  V.Hughes     -        -        -    121 
effect  of  the  recent  statute  122,123 
where  specific  performance  was 
decreed  of  sale  by  two  only  as 
executors         ....    121 
may  sell  to  themselves      -        -    125 


EXECUTORS— coMttfiiKxf. 

a  power  to  sdl  survivei^  where  -    125 

may  be  special  occupants  of  emr- 
pereai  hereditaments  193^  n. 

camtra  of  Ineorporeal  heredita- 
menta  -        -        -        -        193^B. 

appointees^  where  they  are  tins- 
tees        -----    444 

where  donee. of  power  by  act 
inter  wkjoi  appoints  to  his  execu- 
tors and  administratony  the 
interest  Tests  in  himself  •        -    460 

where  they  take  as  designated 
distinct  from  their  testator      -    400 

of  an  object  of  a  power  cannot 
be  appointed  to       ...    670 

See  LnoTATioHS. 

EXTINGUISHMENT, 

of  powers  appendant         -       -      57 
ingress  -        -       -      79 

FATHER  AKD  CHILD, 

appointment  by  father  to  child 
not  wanting  its  portion,  Toid, 
where   -       -       -  -    618 

release  of  power  by  fisther  to  en- 
title him  to  deceased  child's 
interest,  operation  of      -        -     90 

benefit  from  child  to  &ther  valid 
upon  a  re-settlement       -        -    616 

effect  of  advancement        -       •    629 

appointment  to  a  child  upon  a 
bargain,  void  -        -        -     609^  616 

a  discretionary  power  to  a  parent 
not  controlled,  unless  there  be 
fraud 600 

fraudulent  appointment  for  con- 
sideration      ....    611 

father  making  an  advancement 
to  child  by  way  of  satis&cticm 
is  presumed  to  do  so  for  the  be- 
nefit of  his  other  children  and 
not  of  himself  -  -  -  63S^  634 
See  PonnoRS. 

FEE.    See  Estate  iir  Feb. 

FEME  COVERT, 

where  she  may  appoint  to  her 

husband  -        -        -        -      25 

with  a  power  by  will  and  the  fee 

can  sell  with  her  husband  74 

may  now  release  powers  by  deed      92 
can  bind  her  interest  by  eleeti<m 

without  statutable  deed  -  9S 
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FEME  COVERT— «wf»««erf, 

after  judicial  separation  in  effect 
a  feme  sole      -        -        -        -      92 
yet  may  join  her  husband  in 
a  joint  appointment     -        -      92 
her    present    power^     under 
statute^  to  relinquish  or  ex- 
tinguish powers  in  regard  to 
personal  estate  given  by  deed 
subsequent  todlst of  Dec.  1 857      93 
tenant  for  life  with  power  to  ap- 
point by  will,  whether  after 
death  of  husband  she  acquires 
an  absolute  interest  -        •    109 

how  far  affected  by  will  made 
under  coverture  -        -        -    109 
cannot  execute  a  power  given  to 
her  "  being  sole "     -        -        - 
nor  a  general  power  of  appoint- 
ment reserved  to  herself  by  a  set- 
tlement made  when  a  feme  sole    155 
her  separate  power  -  99}  100 

separate  power  reserved  to  a  feme 
sole  can  be  exercised  either 
during  or  after  coverture, 

154, 155, 158 

as  to  power  to  be  exercised  during    • 
coverture        .        -        -        -    155 

powers  not  suspended  by  mar- 
riage        158 

where  an  equitable  power  in 
wife's  estate  under  marriage 
articles  binding       -        -        -    158 

Court  could  not  bind  by  settle- 
ment the   estate  of  an  infant 
ward  as  against  her  heir  at  law     160 
nor  would  her  subsequent  exe- 
cution of  the  settlement  avail    160 

but  the    Court    has   now  a 
limited  power  to  make  bind- 
ing settlements    -        -        -    160 
is  considered  a  feme  sole  as  to 
property  settled  to  her  separate 

use 173 

such  trusts  are  valid  :  how  far 
they  operate         -        -    171, 172 

what  amounts  to  an  unalienable 
trust  in  her  favour  -     168, 169, 173 
how  far  such  a  trust  is  legal  -    169 

her  separate  property  not  liable 
to  answer  general  demands  on 
her 174 

3  T 


Page, 
FEME  COVERT— «w/f7ftt(wf. 

her  consent  in  court  to  an  ap- 
pointment not  necessary  -        -    176 
may  execute  powera  over  real 

estate 153 

although  reserved  over  her 
own  estate  by  an  agreement 
upon  marriage      -        -    156, 157 

her  husband's  concurrence  not 
necessary  -        -        -    161, 162, 163 

what  amounts  to  an  execution 
of  a  power  by  her    -      161, 166,  347 

effect  of  her  contract,  having  a 
power  -        -        -        173,536,537 

her  will  revoked  by  marriage, 

where 160 

regulated  by  1  Vict      -        -    161 

her  will  not  revoked  by  void  ap- 
pointment by  deed  .        .        -    459 

can  execute  a  power  given  when 
sole 167 

her  ability  to  make  a  will,  not 
affected  by  1  Vict.  c.  26  -        -    168 

although  restrained  from  aliena- 
tion, can  alienate  when  dis- 
covert     -        .        -        .    169,172 

But  will   become  again  re-      ' 
strained  by  a  second  coverture    1 72 
where  held  otherwise         -    172 
husband's  consent  to  her  execu- 
tion of  a  power  not  essential,  166, 167 

formerly  a  question        -    163, 167 

gift  to  her  separate  use,  valid 
^throughout     -        -        -        -    170 

where  regarded  as  a  feme  sole    -    173 
effect  of  a  protecting  order,  on  a 
settlement  to  her  separate  use 

without  anticipation       -        -    170 
where  restrained  against  antici- 
pation,   the    Court   will    not 
permit  her  to  alienate       -        -    173 
and  the  fund  is  not  liable  for 
her  breach  of  trust      -        -    173 
contracts  to   sell  her   separate 
estate,  her  devisee  can  convey  to 
the  purchaser  -        -        -        -    174 
under  what  circumstances  she  can 
be  made  insolvent  -        -        -    177 
can  be  compelled  to  give  a  war- 
rant of  attorney  on  separate 
estate  -----     177 
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where  power  held,  not  confined 
tocovertare    -     '   -        -        -    26i 
cannot  acquire  a  domicil  distinct 
from  her  husband ;  effect  of  the 

rule 221 

after  coverture,  can  confirm  an 
invalid  appointment  made  da- 
ring coverture         .        -        -    286 
on  becoming  a  widow  cannot^  by 
a  codicil,  confirm  nnanthorised 
devises    -----    294 
what  limitations  entitle  her  to 
the  fund  on  becoming  a  widow     2d9 
bond  by  «  feme  covert,  not  an 
execution  of  a  power      -        -    311 
her  will  made  during  coverture 
inoperative,     notwithstanding 
she  may  survive  her  husband, 

983,464 

her  appointment  not  assisted  by 
her  disabiUty  -        -        -    335,336 

her  will  of  personalty  must  be 
proved  as  a  will,  and  also  as  an 
appointment  -        -        -        -    466 

effect  of  a  charge  by  her  of  her 
funeral  expenses  -        -    469 

as  to  her  statutory  powertoconvey,  471 

desiring  to  invalidate  her  ap- 
pointment, the  onus  proband! 
wiUlieonher         -        -  471 

.how  far  her  i^pointees  are  bound 
by  her  debts     -        -        -    474, 476 

^  foud,  by  a  feme  covert,  wiU  bind 
'her  separate  property      -        -    476 
how  far,  in  the  absence  of  fraud, 
-her  general  debts  may  affect 
her  separate  estate  -        -    476, 476 
her  jointure  becomes  the  fint 
charge  under  a  power,  where  -    484 
with  dominion  over   a  setUed 
-fund,  consenting  to  a  breach  of 
trust,  trustee  exonerated  -        -    661 
to  her  separate  use  for  life,  with 
power  to  appoint  to  certain  per- 
sons, the  fee  vests  in  her  -        -    691 
may  retain  her  property  against 
her  husband,  where  he  does  not 
•perform  his  contract        -        -    664 
where  deemed  unprovided  for    -    646 
nstriction   s^ainst   anticipation 
▼oid,  if  it  amounts  to  a  per- 
petuity        626 


FEME  COVERT— «»lf«ti«l. 

appointment  to«her  fi»r  her  se- 
parate use  valid      -  -    686 
where  she  may  renew  leases  by 
statute   -       -       -       -       -    719 
her  other  powers  by  statute  -    189 
See  AtTOBHEY.      Covkk- 

TUBX.  BaBOX     A2CD 

Fkmb.    DBFBcnvxEx- 

ZODTION.        ExBCUnOH 

OF  PowKBS.    Jonrn»- 

mo,  POWBB  OF. 

FEOFFMENT, 

with  livery  of  seiain,  whew  re- 
sorted to         -        -        -       -       4 
destroyed  a  power     -        -       -      85 
but  if  of  part  of  the  land,  only 
partially     -        -        -        -      85 
operates  as  a  confirmation  86 

by  statute  now  an  innocent  eon- 
reyanoe   -----    92 
acceptance  of,  does  not  destroy 

a  power     -        -  -    66, 85 

may  execute  a  power    -       -        208 
See  FiNB. 

FINE, 

destroyed  power  relating  to  the 

hmd       -  -       -       -     8* 

was  merely  void,  or  operated  as 

a  further  assurance,  where  8S 

accompanied  by  a  deed,  operated 

as  the  execution  of  a  power, 

where         -        -        •       -    74,86 
by  tenant  for  life,  with  a  power 

to  appoint  to  his  children,  the 

effectof  it      -        -        -        -     88 
effect  of  deed  under  Abolition 

Act  in  barring  powers  -       -  91, 92 
revoked  a  prior  will        -        -      366 
See  Rboovbbt. 

FINE3, 

where  they  cannot  be  taken  on 
leases       -        -        -    779,780,782 

although  prohibited,  existing 
lease  may  be  renewed  at  in- 
creased rent    -        -        -        -    787 

where  from  nature  of  power 
they  were  held  admissible       -    785 

FORFEITURE, 

of  power,  by  treason,  &c.  -    182 

See  Cbowv.    Fboffubnt. 
FiMB.    Rbcovbbt. 
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FRAUD, 

what  is  a  frandulent  execution 

at  law 603 

in  equity      -        -        -     606, 608 
may-  enable   equity  to  relieye 
against  a  non-execution  •    572, 588 
remainder-man  lying  by  during 
expenditure,  bound         -.       -    665 
where  held  to  defeat  an  agree- 
ment for  a  lease      ...    557 
by  a  husband's  preventing  his 
wife  making  an  appointment  -    573 
fraudulent  execution  of  jointur- 
ing power  -        .     608,710 
appointment  to  a  lunatic  Yoid  -    608 
or  child  likely  to  die  -    608 
or  for  payment  of  fa- 
ther's debts       -        -    614 
or  child  onbai^ainwith 
mother     -        -        -    615 
whether  appointment  to  several 
can  be  void  as  to  one  yet  good 
as  to  the  others       -        -     618,  616 
See  Father  Aim  Chtud. 
Illusort  Appointment. 
Jointuring,  Power  of. 
Time.    Trustee. 

FRAUDULENT  CONVEYANCE, 
an   appointment   is  within  27 
Eliz 467 

FREEBENCH, 

whether  barred  by  a  devise       -     154 

FRIENDS.    See  Words,  Construc- 
tion OF. 

FUNERAL  EXPENSES, 

effect  of  a  charge  of,  by  feme 
covert 469 

FUTURO,  LEASE  IN, 

the  meaning  of  the  term  -     747,  768 
what  is  a  lease  in  future   -        -    758 
depends  for  its  validity  on  the 
time  of  its  execiUion     -     760, 761 
contract  to  grant  a  lease  in 
futurOf  valid,  if  tenant  for 
life  live  beyond  the  period  -    762 
not  supported,  because  donor  so 

granted 764 

See  Reversion.     Lease, 
Power  to. 

3 


Page. 
GENERAL  POWER, 

distinction  between  a  general 
and  particular  power      -        -    394 

where  it  carries  the  fee  or  abso- 
lute interest    ....    104 

what  estates  may  be  created 
under  it  ....    394 

within  the  exception  in  the  old    * 
annuity-act    ....    895 

where  cut  down  to  a  particular 
purpoee 439 

See  PowBRSt 

GIFTS  UNDER  POWERS 

are  regulated  by  the  general 
rules  of  law    -       -       .        .    402 

mere  gifts  will  not  operate  as  an 
execution  of  a  power  of  revoca- 
tion         298 

to  objects  for  other  purposes 
void 529 

as  to  separate  gifts  including  the 
same  objects  -        -        -        -    625 

specific 315 

GLEBE  LANDS 

if  let  under  5  &  6  Vict.  c.  27,  the 
rent  must  be  reserved  quar- 
terly        794 

GRANDCHILD, 

appointment  to,  with  chUd's  con- 
sent valid        -        -        -        -    670 

not  an  object  under  a  power  to 
appoint  to  children  -        -    664 

where  a  power  under  general 
words  embraces  grandchildren,    669 

an  appointment  may  be  made  to 
a  grandchild  with  the  consent 
of  the  child  on  his  marriage    -    670 

where  grandchildren  take  by 
substitution    .        -        -        -    690 

by  implication,  per  designatio- 
nem  personarum     -        -     070, 690 
See   Defective    Execu- 
tion.      Words,    Con-- 
btruction  ov. 

GRANT, 

with  attornment,  to  what  cases 
adapted  -        -        -        -       -       5 


GRANT,  POWER  TO, 
I        land,  authoriEes  a  chaige  on  it 
t3 


405 


074 

GREAT  NEPHEWS, 

not  within  a  power  to  appoint  to 

nephewa  -        ,        . 

but  may  be  appointed  to,  on  the 

marriage  of  nephew  with  his 

consent 

See  Words,    Cokstrvc- 
TioK  of. 
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-    681 


861 


GROSS,  POWERS  IN, 

defined     -        -        -        - 
how  suspended 
how  extinguished 
how  merged      .... 
not  suspended  by  a  lease  for  years, 
not  extinguished  by  a  conrey- 
ance  of  the  life  estate 
nor  by  an  innocent  conreyance 
in  fee  - 

but  can  be  extinguished  by  a 
new  settlement    -        .        ^ 
not  destroyed  by^acceptance  of  a 
feoffment  by  the  tenant  for  life. 
Test  in  the  donee  without  attach- 
ing on  the  interest  vested  in  him, 
may  be  exercised  after  the  donee 
has  departed  with  his  estate    - 
may  be  released        ... 
to  arise  on  a  future  event,  may 
be  defeasanced         ... 
whether  they  can  be  released  in 
part,  qu,  .        .        .        . 

See  Powers. 
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51 

51,79 

■      93 

66 

79 

79 

79 

85 

47 

579 
82 

88 

83 
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GUARDIAN, 

of  infants  empowered  to  lease, 
where     -----    722 
^  See  Infant.  Settled  Estates. 

HEIRS  OF  THE  BODY, 

power  to  appoint  to  -        -        -    675 

HEIR. 

consent  by        -        -        -        -    254 
See    Descent.      Election. 

WoRDs^  Construction  of. 

HERIOTS 

need  not  be  reserved  under  a 
power  requiring  the  ancient 
rent 790 

HOTCHPOT, 

where  raised     -        -        -        -  640 

where  confined  ...  64i 

where  negatived  by  implication  641 
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449 
449 


-    450 


HUSBAND  AND  WIFE, 

See  Baron  AND  Feme.  Feme 
Covert. 

ILLUSORY  APPOINTMENT, 
now  valid  by  1  Will.  4,  c.  40   -* 
effect  ot  the  statute  -        -        - 
where  child  is  excluded  contrary 
to  the  power,  the  last  appoint- 
ment only  is  invalid 
a  power  may  compel  the  donee 
to  give  a  substantial  share 
under  the  old  law     .        .        - 
what  amounted  to  an    - 
a  share  descending  was  suffi- 
cient .        -        -        - 
where  only  the  last  appoint- 
ment was  bad 

might  be  justified  by  circum- 
stances       -       -        - 

as  advancement   upon   mar- 
riage -        -        .        - 
whether  the  provision  must 
have  moved  from  the  donee, 

941,942 
or  by  consent  of  the  parties    942 
the    fund     was     distributed 
equally  where  the  appoint- 
ment was  illusory 

See  Revebsion. 


451 
938 
938. 


-    941 


-    941 


-    941 


-    941 


-    942 


-    115 


591 


IMPLICATION, 

where  a  donee  is  implied  - 
gift  by,  in  de&ult  of 'appoint- 
ment     .        .        .        -        - 

objects  of  a  power  cannot  take 
by  implication,  if  the  right  to 
appointment  never  arises 

gift  by,  not  where  power  is  to 
select  one  object      ... 

of  gift,  from  limitation  over  -    - 
gift  by,  confined  to  those  within 
the  power 

gift  over  in  default  of  appoint- 
ment 

IMPROVEM , 

remainder-man  bound  by  void^^^''^/^^ 
lease  by  permitting  improve-  /^^Z^^ 
ments     -       -       -       -     655, 715  ^^ 

whether  they  avoid  a  lease  re-  i^i/^mM 
quiring  best  rent     -        -        •    779       ^ 

See  Remt. 


593 

593 
595 


-    595 


gnt,  its  effect  ,    *      ^^    -v^t 
iVEMEiNTS,  '«'«^'*^A-**^*-  ^ 


^  ^  lu. 


f 


Ca  *.^^  r^f^  Ji4r^^  ^ 
V  />-  /^i  **^^ 
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INCUMBRANCES, 

the  effect  of  a  grant  of,  by  tenant 

for  life  upon  his  powers    -        -      51 

INDORSEMENT 

of  a  power  before  execution  of 
the  deed  good  •        -        .    i^ 

where  appointment  is  to  be  exe- 
cuted by         ....    224 

See  COUNTEBPART. 

INFANT, 

his  powers,  by  statute  •  189,  719 
heir,  tender  to  him  valid  -  -  26i 
of  the  execution  of  powers  by 

infants  under  the  old  law        -    910 
now  enabled  by  statute,  with 
sanction  of  Court,  to  make  a 
binding  settlement  -        -     160, 178 
limited  to  males   above   20, 
and  females  above  17   -        -    170 
can  execute  authorities  and  pow- 
ers simply  collateral        •        -    177 
could  formerly  execute  powers 
over  pesonalty        -       -       -    178 
but  now  restrained  by  1  Vict. 

c.26 178 

appointment  to,  good,  where     -    608 
as  to  powers  of  guardians  of  in- 
fants to  grant  leases  under  19 
&  20  Vict.  0. 120    -        -       -    722 

INJUNCTION, 

not  granted  to  prevent  execution 
of  a  power  of  revocation  during 
a  suit,  where  ....    288 

INSOLVENT    DEBTORS.      See 
Debtor. 

INSTRUMENT.    See  Will. 

INTENTION, 

that  interest  should  pass,  suffi- 
cient      -        -        -        .     349,  d53 

where  it  governs       -       .       .    350 

power  not  executed  contrary  to, 

350,  363,  361 

mere  complication  of  expresnon 
will  not  avoid  the  intention     -    440 

INTEREST, 

where  it  may  be  appointed        -    427 
where  it  can  be  appointed  on 
portions-        -        -        -        -    697 
if  chargeable  on  portions,  is  go- 
verned by  the  provisions  of  the 
original  settlement  .        .        *    428 
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INTEREST— conffntteJ. 

excess  of,  cannot  be  corrected  at 
law  by  reference  to  the  power  -    624 
See  Charge. 

INTERLINEATION 

of  a  power  good,  where     -        -    137 

ISSUE, 

the  extent  of  the  word      -        -    397 

where  held  to  take  with  their 
parents /?«*  capita    -       .       -    628 

to,  in  default  of  appointment, 
when  the  interest  arises  -        ->    267 

implied  gift  to  issue  in  de&ult  of 
appointment  ...        *    404 

of  a  child,  although  objects  of  the 
power,  can  take  only  by  sub- 
stitution if  no  appomtment,  627>  628 

not    protected    as     purchasers 
against  a  fraudulent  settlement    617 
See  Heirs  of   the  BonVp 
Words,  Construciion  op. 

JOINT  APPOINTMENT, 

where  a  power  of  revocation  to 
the  survivor  may  be  reserved  -    364 
-  where  it  prevents  an  appoint- 
ment by  the  survivor      -        •    624 

JOINT  TENANTS,     See  Tenants 
IN  Common. 

JOINTURE, 

origin  of  -        -        -        .        -        7 
how  made  a  legal  satisfaction  of 
dower     -        -        -        -        .        7 

where  the  jointure  ought  not  to 
be  for  years,  yet  will  be  sup- 
ported in  equity        -    409,410,702 

jointure  will  be  postponed  to  a 
chaige  for  debts  and  portions 
under  a  prior  settlement  -       -    485 

whether  clear  of  taxes        -     704,  705 

at  what  time  the  value  of  the 
lands  is  to  be  taken         -        -    70G 

wife  entitled  to  a  remedy  against 
the  husband^s  assets,  under  his 
covenant,  for  any  deficiency  in 
her  jointure    •        -        •        .    70$ 
unless  the  parties  meant  to  exe- 
cute the  power, and  the  excess 
was  a  mistake      -        -        .    707 

where  entitled  to  relief  for  defi- 
ciency against  remainder-uum  -    554 
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JOINT  U  RE—^mtinued. 

jointure  takes  effect  next  after 
hmband's  estate      ...    484 
prevails  over  portions        -        -    486 
jointnre  good  pro  tanto,  although 

fraud 609 

where  jointure  is  in  bar  of  dower,    708 

JOINTURING,  POWER  OF, 

equity  will  enforce  an  agreement 
to  jointure  when  the  power 
arises      -       -       -       -       -    271 

cannot  be  restrained  by  an  inde- 
finite provision  as  to  portions  -    436 

what  is  a  release  of  the  power    -    701 

defective  execution  where  luded, 

543,  553 

contract  where  aided         -       -    552 

when  in  possession,  if  event  hap- 
pen»  bound  by  prior  contract  -    553 

contract  by  remainder-man  to 
execute  his  power  of  jointure  on 
coming  into  possession  not  af- 
fected by  his  subsequent  incom- 
petency -----    553 

where  contract  deemed  to  be 
under  power  -       -        -       -    703 

executed  for  the  husband's  own 
benefit,  void   .        -        -        -    609 

where  void  if  husband  advance 
money  to  portion  his  wife       -    610 
or  exercise  his  power  in  fiivour 
of  a  wife  with  no  portion      -    710 

may  be  repeatedly  exercised      -    700 
where  confined  to  future  mar- 
riages       701 

the  eflfect  of  a  power  to  jointure 
according  to  the  wife's  fortune,     709 
a  nominal  portion  not  suffi- 
cient   709 

nor  a  settlement  to  the  sepa- 
rate use  of  the  wife      -        -    709 
but  a  ftkir  settlement  of  the 
wife's  fortune  will  be  sup- 
ported    -        -        -        -    709 
the  portion  must  be  ascer- 
tained  in   the  husband's 
lifeUme    ....    710 

general  covenant  does  not  bind 
jointuring  power     -        -        -    544 

where  donee  of  power  refuses  to 
execute  it  under  a  decree  a 
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JOINTURING,  POWER  OF— 
coniifuied. 

person  may  be  appointed  to 
execute  the  deed  in  bb  place  -    711 
See  Feme  Covebt. 

JUDGMENT 

in  effect  an  execution  of  a  power, 
where     -        -       -      289,780,781 
a  charge  on  debtor^s  properly    -    481 
defeated    by   an    appointment, 
where     -----    781 

KIN,  NEXT  OF, 

the  extent  of  the  words     -        -    665 
See  Words,  Constructioit 

OF, 

KING.    See  Crown. 

LAPSE, 

where  power  lapees  -        -     419,  420 
where  chaige  held  not  to  lapse, 

460,461 
-     460, 461 


LAPSED  DEVISES 


LEASE  FOR  LIVES, 

how  to  be  appointed  -        -        -    409 
where  authorised       ...    409 
for  finest  under  a  power  to  raise 
money    -----    4S1 
See  Lease,  Power  to. 

LEASE  FOR  YEARS, 

suspends    a  power   appendant, 
where     -----      52 
but  not  a  power  in  gross  when 
by  way  of  mortgage     -        -      58 
where  H  must  depend  upon  lives, 

38,  409,  410,  411 
where  authorised      .        .       w    409 
does  not  suspend  the  execution 
of  powers  vested  in  tenant  for 
life         -        -        -        -         66,66 
confirmation  of  a,  by  remainder- 
man       -        -        -        -     570,716 
an  invalid,  a  contract  for  one    -    569 
See  Cestui  que  Trust.    Con- 

FIRMJLTION.      EXCBSSIVE  £x> 

EcuTioN.  Lease,  fowsr  to. 
Renewal.  Tenant  for 
Life* 

LEASE  UNDER  POWER.     Se% 
Lease,  power  to. 
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LEASE,  POWER  TO, 

how  far  suspended  by  lease  out 
of  possession    -        -        -        -      54 
when  held  not  suspended  -        -      58 
in  bargain  and  sale,  or  covenant 
to  stand  seised  yqiA         -       -    138 
unless  to  an  individual  named 
and  for  a  consideration         -    138 
cannot  be  exercised  by  tenant 
for  life  after  he  has  sold  his  life 
estate     -----      57 
unless  by  way  of  mortgage,  qu,, 

57,  65,  68 
and  the  right  is  reserved        -      58 
where  it  authorizes  a  lease  with- 
out any  rent  for  any  term        -    433 
leases  to  take  effect  in  possession 
overreach  all  estates         -        -    483 
although  the  lessor  does  not 
take  the  first  estate      -     483,  484 
lease  under  power  not  afifected 
by  other  appointments    -        -    487 
how  lease  under  power  operates 
on  previous  appointments        -    489 
defective  lease  by  tenant  in  tail 
not  aided         -        -        -        - .  564 
invalid  leases  under  power  ren- 
dered as  contracts    -        -        -    848 
how  now  aided  by  12  &  13 
Vict.  0.26  -        -      569,570,671 
lease  under  power,  not  defeated 
by  a  revocation        -        -        -    488 
nor  afifected  by  a  sale     -        -    489 
in  what  instruments  it  may  be 
reserved  -----    138 

to  whom  the  power  extends       -    719 
lease  by  tenant  for  life  with  a 
power,  for  a  term  certain,  ope- 
rates as  an  execution  of  the 
power     -----    347 
but  not  where  the  power  is 
badly  executed,  and  the  effect 
would  destroy  a  valid  lease  -    353 

may  be  executed  toties  quoties   -    718 
an  agreement  to  execute  a  lease, 
will  be  enforced,  where,  551, 555, 564 

a  defect  in  an  execution  of,  will 
be  aided,  where       -        .        -    555 

where  authorized  by  articles     -    719 

the  effect  of  an  excess  in  the  exe- 
cution of  the  power         -        -    519 

the  construction  of  the  power   -    712 
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LEASE,  POWER  TO-^eotUinued. 
acceptance  of  rent  under  a  void 
lease,  will  not  set  it  up    -        -    714 
but  may  create  a  tenancy      -    715 
what  amounts  to  a  confirmation 

of  a  void  lease        ...    71G 
where  lease  determines  on  non- 
payment of  rent      -        -    718, 719 
a  lease  may  be  granted  in  trust 
for  the  lessor  -        -        -       -    717 
what  may  be  demised       -        •    727 
under  a  power  to  lease  lands 
usually  letten      ...    728 
by  whom  the  lettings  must 
have  been        ...    729 
by  what  instruments  -       -    730 
-     under  a  power  to  lease  at  the 
rent  then  reserved,  or  at  the 
ancient  rents,  &c.        -       -    730 
whether  any  part  not  for- 
merly let,  is  within  the 
power     -        -        -        .    730 
where  mines  are  comprised  in 
the  power  -        -        -        -    735 
farm  may  be  divided         -        -    798 
what  term  may  be  granted, 

400,  410,  411,  737 
where  power  is  unlimited      -    743 
general  power  where  the  estate 
is  in  hand,  authorizes  only  leases 
in  possession  •       -       -        •    749 
even  where  the  estate  is  al- 
ready in  lease,  if  the  power 
is  to  lease  in  posssession       -    752 
meaning  of  a  lease  in  reversion  -    748 
general  power  only  authorizes 
leases  in  possession  ...    758 
where  power  in  disjunctive  for 
years  or  lives,  lease  must  be  con- 
fined to  one  branch         -        -    758 
general  power  whether  it  autho* 
rizes  a  lease  in  reversion  where 

the  estate  is  already  in  lease    -    749 
power  to  lease  not  exceeding  a 

given  number  of  years  from  the 
time  of  making,  a  lease  in  re- 
version may  be  granted, 

751,  753,  756 
leases  both  in  possession  and  re- 
version cannot  be  granted  at  the 
same  time  though  both  autho- 
rized     -----    757 

nor  repeated  reveisionary  leases    758 
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LEASE,  POWER  TO^eontintied. 
where  a  surrender  of  prior  lease 
will  be  presumed     -        -     762^763 
concurrent  leases  where  valid    -    768 
a  lease  may  be  granted  with  a 
power  of  revocation  to  lessor  -    738 
whether  with  such  a  power 
to  lessee,^     ...    738 
tenant  for  life  now  empowered  to 
grant  leases  for  21  years  with- 
out application  to  Court  -        -    721 
demesnes  and  mansion  house 
excepted     -        -        -        -    721 
power  extends  to  copyholds  -    721 
the  onus  probandi  lies  on  the 
remainder-man  ejectingatenant 
to  show  that  the  lease  is  void  -    723 
not  exceeding  three  lives  and  41 
years  held  to  warrant  a  lease  for 
three  lives  and  41  years  -        •    746 
a  covenant  for  renewal  though 
not  warranted   by  the  power 
does  not  avoid  the  lease  -        -    764 
unless  fraud  an  ingredient     -    765 
under  powers  to  lease  for  lives  -    734 
where  it  may  be  renewable 
forever   -        -       -        -    743 
where  it  may  be  for  lives 
and  years         -        -     746, 746 
not  exceeding  21  years^  a 
lease  empowering  leasee  to 
determine  the  term  valid  •    742 
during  the  life  of  the  survivor 
oftheUves-        -        -     744,746 
to  one  for  ail  the  lives,  or  to 
all  the*  persons     ...    744 
the  lives  must  be  concurrent  -    744 
not  for  the  life  of  one  to  com- 
mence from  the  death  of  the 
others  -        -        -        -    744 

may  be  for  fewer  lives  -        -    746 
where  lease  held  void  for  waste     826 
covenant  to  build  necessary  when 
a  huMing  lease  is  required  to 
contain  reasonable  covenants  -    817 
where  covenant  by  lessor  to  re- 
pair, &c.,  is  held  to  bind  the 
inheritance     -        -        .        -    832 
where  the  insertion  of  an  im- 
proper covenant  will  avoid  the 
lease        ....     831,833 
how  far  leases  are  binding  on  a 
purchaser  of  the  estate    -       -    836 


Page. 

LEASE,  POWER  TO^-eantinuecL 
where  a  power  of  leasing  to  a 
widow  was  held  to  ruse  a  ques- 
tion of  election        ...    680 
mortgagor  with  power  of  leasing 
may  make  leases  in  trust  for 
himself  .        .        -       .        -    717 
what  rent  must  be  reserved       -    778 
what  conditions  and  covenants 
must  be  reserved    ...    817 
where  the  power  is  silent       -    8^ 
a  power  of  re-entry  required 
may  be  qualified     ...    818 
See  Attobnxt.    DBBion. 
concdbbsmt     lsasbb. 
Counterpart.     Covs- 

NAVT.      DSFBCTIVB  £x> 


BCDTIOlf. 

FcTuno,     LsASB    nr. 

IXPBOVBMBNTS.  Lu- 

NATIGS.   MiNBS.    MoBT- 

OAOB.  Rb-bmtrt.  Reht. 
Rbvbbsioic.  Sbitled 
Ebtatbs.  Wastb. 

WOBDSy  CONSTRUCnOK 
OF. 

■ 

LEASEHOLD  ESTATE, 

where  a  bequest  of  it,  executed 

a  power 320 

sale  of  renewable  leaseholds  un- 
der 23  &  24  Vict.  c.  146  -     878,883 
as  to  the  duty  of  trustees  of 
renewable  leaseholds  under 
the  statute         -        -        -    879 
See  SsTTLBD  Estates. 

LEASE  AND  RELEASE, 

why  invented  -        •        -        -        4 

operation  after  the  statute  of  en- 
rolments        -        -  -      11 

distinction  in  its  operation  be- 
fore and  after  the  statute     •    12, 13 

is  an  innocent  conveyance         -      14 

operates  now  partly  under  the 
statute  and  partly  at  common 
law 13 

a  conuderation,under  the  statute, 
requisite  to  the  lease,  not  to  the 
release     -  -        .        13, 14 

conveyance  by,  does  not  destroy 
a  power  in  gross      -        -        -      79 

in  execution  of  a  power  how  it 
operated-       ....    204 
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LEASE  IN  REVERSION, 

meaning  of       -        -        -        -    748 
general  power  authoriaes  a  Iea0e 
in  reversion,  where  -        -    749 

may  be  granted  under  a  power  to 
lease   not   exceeding  a   given 
number  of  years  from  the  time 
of  making       -        -      761,753,766 
and  in  possession  cannot begpnnted 
at  the  same  time,  where  -        -    767 
norrepeated  reversionary  leases    768 
See  LsASB,  Powkr  to. 

LEGACIES, 

under  a  power  over  personalty 

lapse,  and  fall  into  residue       -    461 
whether,  if  power  be  destroyed, 

legacy  fail       -        -        -        •    299 
lapsed  legacies  do  not  fall  into 

the  residue  contrary  to  testator's 

intention        -        -        -        -    462 
duty  on    -        -        -        -       213,  n. 
See  Legatee. 

LEGATEE, 

can  accept  one  legacy  and  reject 
another,  although  he  throws  a 
charge  on  the  testator's  assets   •    678 
See  Legacies.    Lessee. 

LESSEE, 

a  purchaser      -        .        -        60, 68 
under  a  power  where  entitled  to 
have  a  defect  aided  -        -    664,  668 
a  purchaser  within  27  Eliz.       -    646 
remedy  under  the  covenant  for 
quiet  enjoyment     -        •        -    738 
where  lessee's  covenants  enure 
to  the  remainder-man     -        -    833 
although  they  were  not  re- 
quired by  the  power  -       -    834 

LETTERS, 

promise  by,  to  execute  a  power, 
equity  may  relieve  -        -    660 

promise  by  letter  to  appoint  a 
portion  on  marriage  of  child 
held  a  good  appointment  ■       -    634 


LIMITATIONS     IN     INSTRU- 
MENTS CREATING  POWERS, 
baA  shall  appoint,  aad  to  him  in 
fee,  valid        -        -        -         93,94 
to  ^  in  fee,  and  as  he  shall  Ap- 
point, valid    -        -        -        -      07 


Page. 
LIMITATIONS     IN      INSTRU- 
MENTS CREATING  POWERS 

as  A  shall  appoint  generally,  if 
created  by  wiU,  a  fee     106,  108, 109 
to  the  discretion  of -4,  a  fee       -    109 
to  A  for  life,  with  power  to  give 
the  fee  to  particular  objects  an 
estate  for  life  and  fee      -        -    109 
80  although  an  estate  for  life 
is  not  given,  aemble      -       -    109 
BO  although  there  is  an  estate 
for  life,  and  the  power  is  ge- 
neral, where        .        -        -    106 
power  of  appointing  the  fee  after 
the  death   of  the  donee,  not 
affected  by  a  limitation  pre- 
viously  determining  the   life 
estate     -----    HI 
distinction  between  a  devise  of 
lands  to  executors  to  be  sold, 
and   a  devise   that  executors 
shall  sell  the  land    -       -       -    112 
whether  a  devise  of  lands  to 
be  sold  by  executors  will  pass 
the  fee        -        -        -        -    112 
''  unto  and  to  the  use''  of  the 
same  person,  the  effect  of  it,  140, 141 
in  a  will,  to  trustees  and  their 
heirs  generally,  will  give  them 
the  fee,  where         .        -        -    149 
power  to  appoint  to  issue  gene- 
rally, valid     -        -        -       -    397 
although  limited  by  donee      -    897 
power  to  appoint  to  children, 
how  the  fund  may  be  settled,  681, 

682 
in  default  of  appointment,  take 
effect  in  possession  where  the 
power  is  void  -        -        -        -    461 
are  vested,  subject  to  be  di- 
vested ...        -    462 
where  a  power  given  to  the  sur- 
vivor may  be  exercised  by  a 
continuing  trustee  •        -        -    124 
as  the  survivor  of  two  shall  ap- 
point, cannot  be  executed  by  a 
joint  appointment  -        -        -    126 
to  three,  and  their  heirs,  cannot 
be  exercised  by  two  surviving,    128 
of  appointing  new  ti'ustees,  in 
classes,  how  construed     -       -    886 
to  bar  dower,  the  objects  of  them    194 
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LIMITATIONS      IN     INSTRU- 
MENTS CREATING  POWERS 

— €«Mlllfl1Mrf. 

to  the  use  of  a  man's  will,  the 
effect  of  it       -        -        -     211,212 

▼oid  if  dependent  on  an  inralid 
contingency    •        -        •        .    506 

where  valid  gift  unaffected  by  an 
invalid  gift  over       -      512,^13,  517 

to  ^  in  fee  with  Invalid  limita- 
tion over  on  a  contingency,  A 
takes  a  veated  defeasible  estate 
in  fee      -        -        -        -     712,713 

invalid,  a  question  of  intention 
whether  the  invalid  direction 
forms  an  integral  portion  of  the 
appointment  -        .        -        -    518 

Carver  o.  Bowles;  Doe  «.  Eyre, 
distinguishable  on  point  of  in- 
tention   -        .        .        -        .    518 

what  is  a  mere  power,  and  what 
a  power  in  the  nature  of  a  trust,   GS^ 

where  a  gift  in  default  of  ap- 
pointment is  implied       -  .     -    691 

power  to  will  away  any  part  or 
proportion  Is  a  power  to  dis- 
pose of  the  whole    -        •        -    436 

power  to  appoint  any  part  of  the 
lands  to  one  for  life,  the  donee 
can  only  specify  the  lands       -    522 

limitation  in  default  of  appoint- 
ment may  control  a  general 
power    -        .        .        .        .    439 

the  effect  of  limitations  over  in 
de&ult  of  appointment,  451, 462, 628 

See  COMBITIONAL  POWBR. 

Estates.  Exclusive 
Power.  Feme  Covert, 
mortgaob. 

LIMITATIONS     IN      INSTRU- 
MENTS EXECUTING   POW- 
ERS, 
take  effect  as  if  created  by  the 

original  instrument         -     470,  479 
appointment  by  will  to  heir  at 
law,  he  takes  by  descent,  where,    465 
appointment  to  the  heirs  of  te- 
nant for  life,  under  the  deed 
creating  the  power,  the  estates 
coalesce  -----    471 
but  they  must  be  of  the  same 
quality        -        •        -       -    441 


LIMITATIONS     IN      INSTRU 
MENTS  EXECUTING  ^OW- 
ERS— etMltiiifei. 
by  deed,  technical  words  are  es- 
sential    -       -        -       *  '^'^I 
exception  as  to  words  of  modi- 
fication       ...     441,442 
by  will,  teclmicsl  words  are  not 
necessaiy        -       .       .       -    442 
where  gifts  to  strangers  in  dero- 
gation of  first  estate  are  void    -    G68 
gift  in  remainder  to  an  object 
after  void  g^ft  to  stranger  for 
life,  where  valid      .        -        -    516 
See  Appointkbnt.      Es- 
tates.    Excessive  Ex- 
ecution.   Lease.    Sale 
AND  Exchange. 

LIVES,  LEASE  FOR. 

See    Lease    for   Lives. 
Power  TO  Lease.     Rb- 

VEBSION. 

LOSS 

must  be  borne  by  the  residue 

where  a  particular  sum  b  au- 
thorized to  be  appointed  -        -    468 

LOST  INSTRUMENT, 

presumption  of  nature  of  power 
in 259,260 

LUNACY, 

where  it  will  avoid  a  deed,      604,  605 
not  suffident  to  invalidate  a  hcmd 
Jtde  purchase  made  previous  to 
inquisition      ....    605 
opeiationofS&oyict.         -    605 

LUNATICS, 

power  of  leasing  in,  may  be  exe- 
cuted by  the  committee  -       -    722 

power  of  committee  of  lunatic 
to  grant  leases  under  19  &  20 
Vict.  c.  120    -        -        -       -    722 

committee  can  execute  general 
powers  vested  in  the  lunatic  for 
his  own  benefit  -    -        -    188 

.^Iso  powers  of  consent  and  ap- 
-  ^   .  ^ointment  of  new  trustees,  188^180 

may  plead  his  own  lunacy  in  im- 
peachment of  a  deed        -        -    605 

appointment  to  a  lunatic  void, 
where     ...        -        -    606 
See  Fraud* 


INDEX. 
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MAINTENANCE, 

of  children       -        -        -        -    468 
a  power  of,  may  amount  to  a 
trust       -----    468 
void  appointment  of  -        -        -    519 
See  Infants. 


MARK.    See  SiaNiNo. 

MARKSMAN, 

executing  or  attesting 


-    232 
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MARRIAG£, 

effect  of  an  execution  of  a  power 
by  will  before  marriage  - 
where  a  power  under  the  settle- 
ment may  be  exercised  beforS 
the  marriage  -        -        - 
where  consent  to  marriage  is 
requisite,  a  consent  to  a  more 
formal  marriage  is  bad    - 
disability  by  marriage,  does  not 
alter  the  operation  of  a  general 
gift         .       -        .       .        - 
the  procuring  it  a  bad  considerar 
tion        -        -        -        -        - 
is  a  good  consideration  for  a  set- 
tlement -        -        -        -        - 
to  whom  it  extends 
but  settlement  after  marriage 
is  voluntary 

although  a  parol  agreement  be 

made  before  the   marriage, 

setnble  .        -        .        - 

revokes  a  woman*s  will,  where, 

where  contrary 

See  Detectivb  Execu- 
tion. Fbmb  Covert. 
Grandchild. 

MANSION  HOUSE, 

where  it  may  be  pulled  down  by 
the  tenant  for  life    -        -        -    856 

MERGER, 

power  to  one,  with  the  fee  in 

himself,  does  not  merge  -        -      93 
power  not  merged  by  the  acces- 
sion of  the  fee,  semble  -        -    97,  98 

MINES,  -^^AJiyiZJ 

comprised  in  a  power  to  leas^ 

where    -----    735 

under  a  power  to  lease,  requiring 

rtdul  to  be  reserved,  a  proportion 

of  the  produce  may  be  reserved,    791 


-  203 

I- 

S 

-  264 
s 

e      . 

-  257 

289 
621 

647 
647 

-  661 


647 
160 
161 


MINES— coiKtntfeJ. 

lease  of  unopened  mines  void 
where  power  required  lessee  not 
to  be  dispunishable  of  waste  -  735 
lease  of  opened  and  unopened 
mines,  at  a  proportion  of  pro- 
duce, good  for  former  -  -  805 
See  Lbasb,  power  to. 

MISTAKE, 

cannot  supply  the  want  of  inten- 
tion       .        -        -        -        -    289 
as  to  the  time  at  which  interest 
given  under  a  power  ought  to 
arise,  corrected  in  equity         -    521 
effect  of  donee  of  power  mis- 
taking his  tide       .       -       -    348 
where  sale  by  a  stranger,  under  a 
power,  in  mistake  of  law,  ope- 
rative      534 

in  settlement  corrected      -        -    642 
See  Equity.        Jointu- 
ring, FOWSR  OF. 

MOIETIES, 

power  over  one,  fee  in  the  other, 
effect  of  general  disposition     -    323 

power  of  leasing  over  one,  fee  in 
the  other,  effect  of  lease  at  one 
rent 811 

MONEY  TO  BE  LAID  OUT  IN 
LAND, 
where  a  power  over,  is  exercised 
by  a  general  disposition  -        -    318 

MONEY  TO  ARISE  BY  SALE 
OF  LAND, 
where  a  power  over,  is  exercised 
by  a  general  deposition  -        -    327 

MORTGAGE 

destroys  powers,  where    -    50,  57,  71 
over-reachesother  estates,  where      54 
need  not  affect  powers  of  leasing, 

58,  59,  60,  66 
formerly  held  otherwise         -      58 
nor  powers  of  sale  and  ex- 
change       -        -        -        -      61 
proviso  that  the  mortgagor  shall 
receive  the  rents  till  default  in 
payment,  the  effect  of  it  -        -    135 
where  it  has  the  effect  of  a  total 
revocation       -        -        -        -    275 
what  effect  it  has  upon  the  sub- 
sequent limitations  in  the  settle- 
ment       ....    281,283 
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MORTGAGE— eofi/tn«ML 

a  partial  execntion  only  of  a 
power  in  equity      .        -        -    278 
eaiUra  at  law     ...    273 
where  a  full  execution  in  equity    274 
where  it  may  be  made  under  a 
power  to  sell   .        -        -        -    426 
where  it  may  be  made  under  a 

power  after  a  sale    ...    426 
power  tOy  to  what  it  extends      -    426 
where  it  destroys  a  prior  will    -    46C 
a  mortgage  under  a  power  to  a 
child  may  be  a  fraud  on  the 

power 614 

mortgagor,  with  a  power  of  leas- 
ingy  may  grant  leases  in  trust 
for  himself  -  -  -  -  717 
power  to  mortgage  cannot  be 
implied  where  foreclosure  would 
defeat  intention  of  the  settlor  -  426 
with  a  power  ofsaUy  to  raise  mo- 
ney by  sale  or  mortgage,  or 

both     • 425 

estates  can  now  be  mortgaged 
under  23  &  24  Vict.  c.  146      .    426 
secus  as  to  a  simple  power  to 
mortgage      .        -        .        .    246 
See  Chabob.        Fraud. 
Lease.        Power    to 
Mortgage.. 

MORTGAGEE, 

an  infant,  powers  by  statute  -  226 
a  lunatic,  powers  of  committees,  226 
under  a  power  to  raise  liioney  by 

sale  or  mortgage  -  -  -  426 
a  purchaser  within  27  Eliz.  -  646 
his  powers,  under  23  &  24  Vict. 

c.  146  -  -  -  426,880,881 
not  bound  to  inquire  as  to  the 

proper  exercise  of  powers  by 

trustee  under  the  22  &  23  Vict. 

C.85 

See  DEFEcrrrE  Execution. 

MOST  RENT.     See  Words,  Con- 
struction OF, 
MOTHER.    See  Father  AND  Child. 

NEPHEWS, 

power  to  appoint  to,  construed 
the  same  as  a  power  to  appoint 
to  children      ....    681 
See  Children,  power  to 
APPOINT  to. 


NON-EXECUTION 

is  not  aided       ....    588 
unless  the  power  is  in  na- 
ture of  a  trust     -        -        -    688 
See    Dbfbctitb    Exbcu- 
TioN.    Fraud. 

NOTE  IN  \*^RITING.     See  Exe- 
cuTioN  OF  Powers. 

NOTICE, 

if  required  must  be  giyen  -  208 

of  appointment  should  be  given 

to  trustees       ...        -    200 
of  covenant    not    to    exercise 
^ower,  binding        ...    619 
effect  of  notice  that  improper 
.leases  have  been  granted  -        -    G19 
See  Fraud. 

dbJECTS, 

to  whom  an  appointmant  may 

be  made  -        .       .        .    286, 317 
power  confined  to  one  out  of 

several,  where         ...    443 

OCCUPANTS.    See  Executors. 

OWNERS, 

under  a  power,  to  whom  advances 
may  be  made  ....    428 

PARENT.    See  Father  AND  Child. 

PAROL  CONTRACT, 

where  aided  in  equity        -        -    555 
before  marriage  to  make  a  settle- 
ment      .....    649 

PAROL  EVIDENCE. 

See  Election.       Rela- 
tions.   Satisfaction. 

PARTIAL  EXECUTIONS, 

powers  may  be  executed  par* 

tially 272 

a  mortgage  is   a   partial  exe- 
cution in  equity      ...    273 
unless  there  is  an  ulterior  dia- 
position      ....    274 

PARTICEPS  CRIMINIS»       • 

relieved,  where  -        -    610, 613 

PARTICULAR  POWER, 

what   estates   may  be   created 
under  it  ....    395 

cannot  be  executed  by  attorney,    180 
nor  delegated         -        .        -    180 
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PARTITION,  POWERS  OF, 

how  created      -        -        -        -    836 
what  limitatioM  they  authorize    837 
to  trustees,  when  discretionary,    863 
where  they  revoke  a  will     -    95,  466 
what  estates  they  overreach       -    403 
power  to  make  parfltion  does 
not  authorize  a  sale  or  exchange,  856 
power  of  sale  does  not  authorize 
a  partition      -        -        -        -    857 
whether  a  power  of  exchange 
does^a.        -        -        -    856,867 
hut  this  may  he  done  circuit- 
ously  under  a  power  of  sale,    858 
imply  no  conditions  in  law        -      44 

PAYABLE, 

where  it  does  not  mean  vested  -    629 

where  it  is  confined  to  unap- 
pointed  portions      -        -        -    626 
See  Words,  Constructiok  op. 


PERJURY, 

stifling  a  prosecution  for,  a  had 
consideration  -        -        -        -    603 


PERPETUITY, 

power,  having   that   ohject,  is 
void-        .        -        -        -    31,161 
power  of  sale  and  exchange  al- 
though unlimited,  not  void, 

152,  487,  860 
power  to  appoint  to  any  issue 
not  void  -       -       -       -    1S2 

general  power  of  appointment 
authorizes   the  creation  of  a 
similar  power  in  another  -    195,196 
what  estates  may  he  created  in 
pointof  -       -        -       -    392 

what  amounts  to,  in  an  original 
iustrument      -        -        -    847,860 
in  instruments  executed  under 
powers,  the  time  of  execution, 
not  creation  regarded       -    395,  850 
gift  under  power  embracing  ob- 
jects not  within  the  line  of  per- 
petuity, void  as  to  all        -    505, 506 
restriction   against  anticipation 
void  if  it  tends  to  a  perpetuity  -    526 
renders  a  proviso  nugatory        -    686 
See  Anticipation.    Fowbes, 
Femb  Covbbt. 
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PORTIONS, 

cannot  he  raised  before  they  are 
wanted    .        -        -        -    404,618 
payment  of,  suspended  by  power 
of  revocation  -        -        -        -    454 
general  power  to  charge,  extends 
to  the  whole  value          -        -    433 
power  to  charge  reasonable,  how 
construed       -        -        -        -    437 
power  to  raise  a  sum  not  exceed- 
ing a  certain  sum  authorizes  the 
raising  of  the  full  amount       -    428 
what  estates  they  overeach         -    486 
aze  subject  to  a  jointure  ap- 
pointed   485 

made  payable  by  appointment 
before  wanted,  for  father's  own 
benefit,  void    -        -        -        -    618 
appointed  on  condition  of  pay- 
ment of  a  debt,  when  valid      -    527 
a  promise  by  letter  of  a  portion 
in  contemplation  of  marriage, 
binding  on  the  power      -        -    354 
parent  can  keep  portion  on  foot 
for  his  own  benefit  -        -        -    636 
whefe  it  will  enure  for  the  benefit 
of  the  other  ehildren       -        -    634 
power  remains  though  portions 
have  vested     -        -        -        -    626 
effect  of  advancement         -        -    629 
effect  of  release  by  child     -        -    636 
whether  conditions  can  be  an- 
nexed to  appointment       -    693, 694    % 
at  what  ages  portions  may  be  ap- 
pointed   -        -        -    693,  694,  695 
where  portions  sink  .        -        -    696 
reasonable  powers  to  appoint  a 

fund 692 

where  interest  can  be  charged  -  696 
are  applicable  for  maintenance  -  697 
will  not  sink  -  -  -  -  697 
rate  appointed  or  allowed  -  -  697 
not  payable  against  jointress,  698f  486 

where  a  charge  of  debts  autho- 
rises a  portion  under  a  power  -    360 

where  in  articles  a  clause  of  sur- 
vivorship is  implied         -       -    698 

where  a  power  to  appoint  is 
authorized  by  articles      -        -    699 


POSSESSION,  LEASE   IN.     See 
Lease,  power  to. 
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POWERS, 

origin  of  powers  -  .  -  4 
before  the  statute  of  uses  -  -  17 
after  the  statute         -  -      18 

are    common    law    authorities 

where        -        -        -        -45,196 
are  equitable  where  -        -        -      46 
operate  under  the  statute  where,      46 
defined  and  classed         -        -      46 
when  suspended         -        -        -      51 
how  created               -        -    102, 134 
intention  operates     -        .        -    350 
no  precise  form  of  words  neces- 
sary        ....    102,201 
general  intent  over-rides  the  par- 
ticular    ....    498,499 
where  they  are  cumulative        -    103 
how  distinguishable  from  letters 
of  attorney     -        -       -        -     199 
what  are  powers,  and  not  inte- 
rests         104 

what  are  powers  in  the  nature  of 
trusts 588 

.what  are  both  powers  and  a  gift 

by  implication  if  no  app<j^nt- 

ment 591 

.  what  are  powers  and  not  trusts,  599 
confirmation  of  -  -  -  86 
the  power  and  fee  can  subsist 

together      ....  793,  94, 
no  solemnities  formerly  requiredv^  ^^ 

to  their  execution   -        -        -    135 
although  to  be  executed  by 

wiU 136 

in  what  instruments  they  may 

be  reserved     -        -        -        -    137 
in  wills,  whether  they  operate 

under  the  statute     ...    146 
what  seisin  must  be  raised  to 

serve  them      ....    149 
for  what  objects  they  may  be 

raised 150 

to  create  a  perpetuity  void  -  31, 151 
may  be  executed,  by  whom  -  152 
extend  to  whom  ...  134 
extend  to  chaise  what  limitations,  640 
where  they  survive  ...  124 
cannot  be  delegated  if  confidence 
reposed  in  donee       -        -    179,195 

where  forfeited  -  -     182 

vested  in  debtor  given   to  his 
assignees         *        -        -        -     186 
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POWERS— «ofi/ifure(i. 

not  extinguished  by  a  partial 
execution  with  a  new  power 

extinguished  by  a  tortuous  con- 
veyance -        -        -         -       85 

not  affected  by  a  mere  le-aettle 
ment     -  ■     -        -        -        -  71, 73 

given  by  will  without  a  seinn, 
common  law  authorities  -        -     196 

could  not  be  forfeited  by  the 
common  law  ...        -     182 

what  is  a  power  of  dispontion    -     174 

transferred  by  act  of  parliament,      189 
created  by  powers     -        -        -     ld5 
at  common  law,  how  to  be  exe- 
cuted       196 

deeds  under  powers  can  now  be 
executed  in  the  same  forma  as 
ordinary  deeds        ...    137 
•   may  be  exeouted  by  one  or  more 
out  of  several  instrumentsnamed 
in  the  power  -       -       -       •    226 
by  what  instruments,  to  be  exe- 
cuted where  the  power  is  silent,    203 
where  a  particular  instrument 
is  required  -        -      203,  206,  207 
distinct  poweis  in  one  daose     -    221 
execution  of  general  powers       -    290 

the  execution  of  one  power  not 
the  execution  of  another  by  re- 
lation      295 

powers  referred  to  generally  con- 
fined in  operation,  where         -    295 

may  be  partially  exercised         -      72 

exhausted  at  law  partially  exe- 
cuted in  equity,  where    -        -    273 

to  limit  the  estate  and  select  the 

land        -        -        -        •        -    522 

may  be  executed  by  more  instm- 
ments  than  are  required  -        -    227 

at  what  time  they  may  be  exe- 
cuted     -----    261 

where  they  authorixe  a  repeated 
execution        .        .        -        .    272 

when  executed  by  a  general  dis- 
position -----    289 

distinction  between  general  and 
particular  powers    -       -     394,395 

general    powers   restrained  to 

particular  objects    -        -  -    439 

although  generally  referred  to 

disposition  may  be  confined  -    267 
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'inued, 
not  be  referred  to,  pro- 
Tided  intention  appear    -       -    289 
where  aided     .       ^        -     272, 663 
their  operation  may  be  restrained 
until  a  certain  act  is  done 
where  a  general  power  is  im- 
plied      -       -       -       «       . 
effect  of  1  Vict.  c.  26,  s.  27,  on 
general  powers        •        -     906, 309 
whether  confined  to  general 
powers        ...     301, 306 

decisions  on  the  exercise  of 
general  powers  are  still  antho- 
rities  as  to  special  powers 

if  intended  to  be  exercised,  in- 
terest cannot  pass  to  appointee's 
prejudice         -        .        -        . 

confined  to  part  of  the  estate  - 
if  good  as  to  real  estate,  because 
no  otlier,  good  as  to  personalty,  332 
if  not  referred  to,  property  must,  300 
now  1  Vict  c.  26  -  -  -  300 
what  is  a  mixed  power  -  -  448 
where  discretionary  -        -     271,  466 


-    312 


S6S 
429 


POWERS— cow^tuttei. 

to  charge,  how  they  may  be  exe- 
cuted     .....    429 
to    raise    concurrent    interests 
valid       -----    161 
to  make  partition,  do  not  autho- 
rize a  sale  or  exchange    -        -    424 
such  powers  under  statute     -    424 
to  sell  implies  power  to  mort- 
gage, where     -        -        -        -    425 
over  different  funds  amongst  the 
same  objects,  part  of  each  fund 
need  not  be  appointed  to  each  -    427 
over  what   property  they  ex- 
tend       -        -        -        -     427,435 
originally   legal,    equity    must 
follow  the  law         -        -        -    56-*^ 
where  in  the  nature  of  trusts    -    588 
how  long  they  endure   -        -    861 
powers  executed  by  will  before 
and  since  the  statute       -     301,  305 
See  Confirmation.  Con- 
SBNT.  Debtor.  Dsvisb. 
exbcutiqn  of  puwxrs. 
Lunatics.      Mortqaqe. 
Trust,      Void  Power. 
Will. 


V 


not  a  remainder        -        -        -    473 

where  in  part  inoperative  -        -    343  [  POWERS  AND  TRUSTS 
where  revived  by  revocation  of 
new  uses         -       878,  380,  883,  388 
Montague  v.  Kater  affirmed, 

385,  386 
what  words  do  not  give  an  ex- 


444 


446 


447 


448 


dunve  power  - 

where   an  exclusive  power  is 
authorized  by  implication 

where  controlled  by  construc- 
tion      

where  confined  to  one  object  out 
of  several        -        .        .        . 

fiul  if  only  one  object  of  distri- 
bution   -        -        -        -     414^  416 

contra,  where  the  power  ex- 
tends to  the  quantity  of  es 
tate 

or  the  object  does  not  take  in 
default  of  appointment 
what  acts  they  authorize  - 
to  appoint  estates  to  be  bought, 
may  be  exercised  over  estates 
directed  to  be  sold  - 


where  a  power  is  in  the  nature 
of  a  trust        .        -        . 


588 


POWERS,  PARTICULAR, 

cannot  be  executed  by  attorney,  180 


180 
603 

103 


-  415 


417 
424 


424 
3 


nor  delegated 
PREMIUM  PUDlCITLai;  -       - 
PREAMBLE 

in  deed  may  operate  as  reserva- 
tion of  power  -       -        -        _ 

PREROGATIVE.    See  Crown. 

PRESUMPTION 

of  nature  of  power  in  lost  instru- 
ment     -        .        -        .        . 
of  surrender  of  old  lease    - 

PRIORITIES 

of  estates  created  under  powers, 

482  4fifi 
PRINTING.    See  Signing.  ' 

PROBATE 

^^^y        -        -        -  204, 213  n. 

an  appointment  of  personalty  by 
will,  subject  to       -        -  ^ 

'        renouncement  of,  by  exe        * 
U 


.  i. 


259 
763 
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bad  oonsideration 
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PROTECTION, 

under  statute  to  married  women, 

effect  of 170 

See  Fbmb  Coybbt. 

PROTECTOR  OF  SETTLEMENT, 
Ids  powers  not  controllable       -    259 

PUBLICATION, 

of  wilU  made  before  Ist  of  Ja- 
nuary 1838,  if  required  to  be 
attested  must  be      -      240,  241,  243 
delivery  of  a  will  held  a  publica- 
tion       ...        -     284,242 
MQ  longer  requisite    -        -        -    244 
See  AmasTATioN.    Wilu, 

PURCHASER, 

not  compelled  in  equity  to  ac- 
cept a  doubtful  title        -        -    237 
Jrom  a  voluntary  appointee  pre- 
ferred to  creditors  of  appointor,   477 
without  notice  will  prevail  over 
a  prior  defective  appointment, 
where     ....     641,542 
cannot  protect  himself  under  a 
fraudulent  appointment   to  a 
child      ...        -     542,616 
issue  of  marriage  not  protected 
as  purchasers  of  a  fraudulent 
settlement      .       .        -        - 
an  improper  bargain   between 
parent  and  child,  not  presumed 
against  him    .        -        -        . 
power  of  revocation  not  exer- 
cised, is  void  against  him 
whatever  be  the  form  of  the 

power 

unless  it  is  bond  fide  to  be 
executed  with  consent  of 
strangers  -        -        -        - 
although  the  power  be  future,   644 
or  be  previously  to  the 
sale  released  -        -    645 

what  is  a  sufficient  considera- 
tion to  avoid  the  power        -    646 
the  purchaser  must  have  con- 
tracted for  the  real  interest  -    651 
\      lessee  a  purchaser  -        -    60,  68,  646 
husband  held  a  purchaser  of  a 


617 


616 


643 


643 


643 


-    443 


765 


assi 


^  loan  advanced  under  a  joint 

"ir,  where  -        -        -        -    409 


PURCHASER— «onttfiii«r. 

not  bound  to  see  to  the  appi  ^ 
tion  of  purchase  money  whe 
it  is  to  be  applied  in  payment 
of  the  donee's  debts 
where  bound   to  renew  Ies»es 
under  covenant  of  tenant  for 

Ufe 

under  the  23  and  24  Vict.  c.  145,  881 
See  Crbditorb.    Dxfbc- 
nvB  ExBCunoH.'  Dowbr. 
Fraud.    Ltwskk,     No- 
tice. 

PURCHASE  MONEY.    See  Puk- 

CHASEB. 

RACK-RENT, 

whether  a  lessee  at  a  rack-rent 
can  beaded    -        -        -        -     566 
See   WoBDS,    Coitstruo 
tion  of. 

RASURE, 

where  it  avoids  a  deed       -        -    603 

REAL  ESTATE, 

where  a  devise  of,  executes  a 

power 

what  is  a  sufficient  description 
ofit 

RE-EXECUTION, 

where  power  may  be  re-executed,  285 

RECITAL, 

may  operate  as  the  reservation  of 

a  power  -        -        -       -        - 

where  eonira         ... 

may  amount  in  equity  to  the 

execution  of  a  power 

RECOMMENDATION, 

what  is  a,  and  not  a  trust  - 

RE-CONVEYANCE.     See  Exncu- 

TION  OP  POWEBS. 

RECOVERY, 

how  suffered  to  save  the  powers 
of  a  tenant  for  life    -        -        . 

formerly  rendered  subservient  to 
the  powers      .        .        -        - 

where  it  operated  as  a  confirma- 
tion       -        -        -        -        86,  W 

where  it  defeated  a  power  prior  to 
the  estate-tail  -        .        .        .    gso 

effect  of  deed  under  abolition  act 
in  barring  powers    -        -       -      91 


318 
833 


103 
103 

202 
5d9 


72 
72 
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RECOVERY-HJOfKtfiiiei. 

iiy  against  protector  of. 
ent,  &c.        ... 
See  Fine. 

'      RE-ENTRY, 

power  of,  in  leases  under  powers^ 
how  it  may  be  qualified 
^  right  of  general,  required  in  lease 

under  power,  cannot   be   re- 
stricted, where        ... 

REGISTRY  ACT, 

appointment  within  it       -        - 

RELATIONS, 

power  to  appoint  to,  where  it 
authorizes  an  exclusive  appoint- 
ment      ....     446,447 
bequests  to  relations  governed  by 
the  statute  of  distributions 
80  to  near  relations,  friends, 
relations,  &c.       ... 
but  not  to  nearest  relations    - 
the  effect  of  a  bequest  to  poor 
relations  .... 

parol  evidence  not  admissible 
to  explain  it         -        -        - 
to  what  relations  an  appointment 

may  be  made  -        -        - 
in  what  relations  the  fund  vests 
in  default  of  appointment 
where   they   take  at   death  of 
donee   of  power,    though   the 
power  is  to  distribute 

See   Wows,    Construc- 
tion OF. 

RELEASE, 

^    //     what  power  may  be  released 
^2ry^f!^^^^  ^^  release  of  power   - 
fyf^i,  of  power  for  donee's  own  benefit 
^     by  father  to    procure  deceased 
fy  ^        child's  interest 

f^^^  See  PUBCHASBBS. 

REMAINDER-MAN, 

where  a  parol  contract  will  not 

bind  him         ....    554 
permitting  expenditure,  bound, 

656,  716 
entitled  to  enforce  contract  by 

tenant  for  life  to  execute  power    667 
effect  of  his  accepting  rent  under 

void  lease        ....    714 
ejecting  a  tenant  must  show  the 

lease  is  void    -       -       .       .     723 


663 

664 
664 

664 

667 


-    667 


669 


662 


82 
82 
90 

80,90 
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REMAINDER.MAN-H!Oi}/ti}tMNl. 

what  is  a  confirmation  by  him  -    716 
lessee's  covenants  enure  to  the, 

where 833 

although  they  were  not  re- 
quired by  the  power    -        -    834 
See  DsFBcnvE  Exbcution. 
Ihpbovbmbnts. 

RENEWAL  OF  LEASES, 

not  an  appointment  .        -        -    399 
covenant  to  renew  where  a  fraud 
upon  the  power       -        -     666, 787 
where  it  does  not  affect  the 

lease 764 

where  it  binds  a  purchaser     -    766 
'  where  a  renewable  lease  is  valid     743 
existing  lease  may  be  renewed  at 
an  increased  rent,  though  no  fine 
can  be  taken   ....    787 

RENT-CHARGE, 

where  it  may  be  appointed      408,  420 

when  well  granted  under  a  gene- 
ral disposition  ...    343 

where  it  must  be  confined  to  part 
of  the  estate    ....    429 

not  authorised  under  a  power  of 
saie 864 

RENTS,       . 

execution  of,  by  Statute  of  Uses      16 
cannot  be  granted  by  baigain 
and  sale 16 

nor  by  covenant  to  stand  seised     16 

a  new  rent  may  be  limited  in 
future     -----      16 
but  not  an  old  rent       -        -      16 

when  not  subject  to  the  objec* 
tion  of  remoteness   ...      16 

grant  of  rent  in  fee  by  way  of  use       43 

RENT    UNDER    POWERS    OF 

LEASING, 

power  to  lease,  rendering  such 

rent  as  the  donee  shall  think 

fit»  he  may  lease  without  rent, 

433,  434 
the  acceptance  of  rent  under  a 
void  lease  will  not  set  it  up      -    714 
whether  the  best  rent  is  reserved 
must  be  decided  by  a  jury       -    779 
if  the  best  rent  is  reserved,  the 
tenant  may  agree  to  lay  out 
money  in  improvements  -        •    779 
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779 
785 

786 

792 
792 

795 
795 

796 
797 


-    792 


RENT    UNDER    POWERS   OF 
,      LEASING-^fiftntrei. 

/yi^^^^^^f  ^    best  rent,  what  it  means    -     771 
J^j^/^  /    fine  cannot  be  taken  if  prohibited 

^ I   (/^^ ^  ¥  ^  5,     ^^^^^  ^^^"^  "®®^  "®*  ^®  accepted 
yljf^^^  ^'^fi^     **"*®  ^^^^  should  be  reserved  for 

'iX'l'      ,Ji^    rsxx^i  be  reserved  for  the  whole 

-,  ^'^^^37  ^^y  ^  reserved  for  time  past    - 
-^^^^^V^'^'^^     whether  it  may  be  reserved  be- 
Yy        /y  -^         fore  the  day    -        -        -        - 
.^^•^''jjj^  f^    cannot  be  reserved  after  the  day 
ict^m  Tent  pro  rotovalid,  where  farm 

rj^li^'^f^^,^  

^a^  '•^  (^       "^"t  of  wbat  it  may  issue  - 
l{j/*^l  where  from  the  extent  of  pro- 

perty best  rent  cannot  be  ascer- 
tainedy  the  lease  is  void  - 
what  is  the  ancient  or  usual  rent    790 
it  should  be  reserved  for  the 

term 786 

no  objection  that  more  is  re- 
served -        -        -        -    787 
but  if  taxes  formerly    paid 
by  tenant,  he  must  pay  them    791 
it  must  be  reserved  as  formerly    792 
it  may  be  reserved  ont  of  im- 
provements ...    799 
as  to  evidence  in  respect  to  it,  790  n. 
where  the  usual  or  most  rent  is 

to  be  reserved 
may  mean  produce  as  well  as 
money    -        -        -        .        . 
the  snm  must  be  nanied  in  the 
lease,  or  it  must  be  referred  to 
a  precise  standard   - 
a  reservation  in  the  words  of 
the  power  may  be  invalid, 
if  uncertain 
at  what  days  it  should  be  re- 
served   .        -        .        .        . 

reserved  for  lands  within  and 
without  the  power,  distinct  re- 
servations, where    -        -     803, 804 

one  rent  reserved,  part  badly 
demised,  where  rent  can  be  ap- 
portioned        -        •        -     805, 80G 

to  whom  the  rent  should  be  re- 
served    -----    811 
f  yower  may  be  given  to  lessee 

to  deduct  the  expense  of  re- 
pairs, where    -        -        -        -    708 


-    791 


791 


-    801 


-    801 


792 


Pig*. 
RENT    UNDER    POWERS    OF 
LEASING— ftwKifiiierf-  M^^^^ 

where  apportioned      -    55o^^^^i6 
is  apportionable  for  pepresenta- 

Uves 816 

See  ApFORTioNtanrr.    Hk- 

BIOTS.  LeASB,     POWIBR 

TO.      MiNBS.      Rb-EMTBT. 
WOBDB,  Ck>MSTBUGTION  OF. 

REPAIRS, 

effect  of  liability  to  repair  on  the 
rent        .        -        -       -     788,789 
REPEATED  REVOCATIONS  AND 
APPOINTMENTS, 
operation  of  them 

REPETITION 

of  general  words  not  imperatiTe, 

REPRESENTATIVES, 

where  they  take  a  power  - 

not  objects  of  a  power  to  ap- 
point to  their  testator  or  intes- 
tate        "        "        •        '. 

of  a  trustee,  power  to,  will  be 
strictly  confined  to  those  an- 
swering the  precise  description 

new  trustees  appointed  by  the 
Court  not       -        -        - 
RE-PUBLICATION.    See  Wiu. 

RESERVATION, 

what  is  a  distinct  reservation  of 

rent 811 

of  the  form  in  which  rent  should 

be  reserved     -        -        -     811,812 

of  heriots,  &c,  -        -        •        -    816 

See  Rent.    Words,  Cox- 

sTRUcnov  of. 

RE-SETTLEMENT, 

where  it  does  not  destroy  powers, 

71,73 

RESIDUE, 

giftof,an  appointment,  where,  822,  S23 

legacies  under  a  power  over  per* 
sonalty  fall  into  the,  where      -    461 

lapsed  legacies  will  not  fall  into 
the,  contrary  to  intention         -    762 

where  held  liable  to  both  debts 
and  costs         -        -       -        -     477 

where  residuary  legatee  of  tenant 

for  life  held  bound  to  indemnify 

lessee  for  invalid  lease  under  the 

covenant  for  quiet  enjoyment  -    788 

loss  falls  on,  where    -        -        -     468 
See  Legacies.    Loss. 

u3 
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RESULTING  TRUST, 

where  a  part  of  a  fund  U  ap- 
pointed, no  resulting  trust  for 
persons  claiming  under  the  set- 
tlement -----    467 


REVERSION. 

an  estate  in,  eannot  be  granted 
under  a  power  to  create  an  es- 
tate in  possession     -        -        -    414 
but  the  defect  may  be  supplied 
in  equity,  where  -        -    414 

a  reversionary  interest  cannot  be 
granted  as  a  provision     -        -    682 
where   a  reversionary  lease   is 
within  the  power    -      747,748,758 
**  lease  in  reversion,"  as  applied 
to  leases  for  years  and  lives      -    747 
•    what  amounts  to  a  lease  in  re- 
version-       -       -        747,769,760 
lease  in  possession  good,  with 
attornment  of  tenants  .from 
year  to  year        -        -        -    762 
so  if  the  lease  is  delivered  up, 
a  surrender  will  be  presumed    768 
so  if  the  old  tenant  has  only  a 
right  to  depasture        -        -    763 
custom  of  the  country  will  not 
suffice  to  authorize  a  lease  in 
reversion         .         -         -         -     764 
lease  of  part  in  reversion  not  war- 
ranted, and  part  in  possession,  if 
entire,  wholly  void  -        -        -    764 
a  reversionary  continuation  of  an 
existing  lease,  void  -        -    763^  764 
when  it  may  be  sold  under  a 

power 842 

See  FuTURO,  Lbasb  in. 

REVOCATION,  POWER  OF, 

nature  of  it       -        -        -        -    363 
how  it  operates         .        -        -    478 
in  what  instruments  it  may  be 
reserved  -        -        -     138,140 

whether  in  a  conveyance  unto 
and  to  the  use  of  the  same 
person         .        -        -        -     140 
partial  power  valid  -        -        -    150 
extends  to  what  estates     -     150, 151 
to  what  persons       -        -        -    134 
where  it  suspends  the  payment 
of  portions      -        -        -        -    454 
where  implied,  although  not  ex- 
pressly given  -        -        -        -     196 
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REVOCATION,  POWER  OF— 
continued. 
and  new  i^ppointment,  may  be 
executed  by  the  same  instru- 
ment       200 

not  executed  by  mere  re-convey- 
ance        248 

executed  by  a  general  disposi- 
tion         290 

although  required  to  be  made 
by  express  words         -         -    290 
operation  of  revocation,  where 

there  are  several  powers  -     295,  296 
may  be  reserved  upon  an  ap- 
pointment without  an  express     ^ 
authority        -         -        -        -    367 
must  be  reserved  if  appointment 
by  deed  not  intended  to  be  ab- 
solute      200 

instrument  executing  a  power  of 
revocation  requii'ed  to  be  re- 
served, need  not  reserve  a  fur- 
ther power      -        -         -        -    389 

if  required  to  be  reserved  by  deed, 
cannot  be  reserved  by  deed,  or 
will,  qu.  .        -        -        -    211 

will  under  a  power  may  be  re- 
voked, although  no  power  be 
reserved  -         -        -        -    387 

contra  of  a  deed,  although  au- 
thorized by  the  instrument 
creating  the  power       -        -    369 
the  reservation  of  a  power  of  re- 
vocation does  not  make  an  ap- 
pointment of  personalty  testa- 
mentary-        -        -     -  -        -    891 

nor  subject  it  to  legacy  duty  -    391 
where  the  Court  refused  to  per- 
mit the  donee  of  a  power  to 
insert  a  power  of  revocation     -    391 
where  held  a  total   revocation 
from  context  -        -        -    497 

in  an  original  settlement,  tan- 
tamount to  a  power  to  revoke 
and  limit  new  uses,  where       -    371 
contra  in  some  cases  of  a  power 
in  an  instrument  executing  a 
power  -    ■    -        -     373, 374 

or  a  power  to  a  mere  stranger,    375 
where  it  cannot  be  reserved       -    389 
why  it  must  be  reserved  in  deed,     391 
where  it  may  be  reserved  by  two 
to  the  survivor        -        -        -    364 
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REVOCATION,  POWER  OF— 
contmued, 

teem  of   a  joint   particoLnr 

power         -        -        -        - 

whether  it  can  be  leserred  upon 

the  execution  of  a  power  simply 

collateral         ... 

if  not  ezecnted,  void  against  the 

subsequent  purchaser 

where   it  avoids   a   settlement 

against  creditors 
operation  of  repeated  rerocationa 
and  appointments    -        .        - 
not  affected  by  1  Vict.  c.  26 
will  under  a  power  not  revoked 
bj  a  subsequent  will  not  un- 
der the  power,  gembh  - 
See  AuTHORiTT.    Baboaxk 
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-    988 


-    643 


-    661 


492 
458 


-    458 
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REVOCATION  BY  MORTGAGE,    275 

REVOCATION  OF  WILL, 

by    marriage    or  presumption, 

iVict.    ...        -     160,161 
not  by  subsequent  appointments^ 

except  |9n>tafilo       ...    285 

SALE        AND        EXCHANGE, 
POWER  OF. 

how  cieated      -  66, 69,  836 

what  limitations  it  authorises    -    837 

time  of  sale  cannot  be  accelerated 

whether  affected  by  mortgages^ 
&c.  of  tenant  for  life 

when  invalid,  exchange  can  be 
made  good  under  power  - 

not  destroyed  by  mortgage  of  the 
life  estate        -        -  61,69 

.  nor  by  a  re-setUement  -        -      71 

what  charges,  &c.,  it  over- 
reaches     482 

when  authorized  by  a  will  or 
articles  for  a  settlement  -      839,  840 

not  too  remote  although  not 
confined  to  lives  in  being,  and 
twenty-one  years    - 

to  sell  leaseholds  vested  in  quan 
tenant  in  tidl  whenever  bom, 
and  to  purchase  real  estates  to 
be  re-settled,  void    -       -        -    847 


843 


61 


64 


o  „ 


848 


857 


SALE  AND  EXCHANGE,  POWER 
OF— ooaliMMf. 
how  it  should  be  given  -    837 

how  it  may  be  executed    -        -    06 

tenant  for  life  receiving  priee  of 
timber,  sale  by  trustees  void    -    561 
but  equity  may  now  relieve,  £61, 568 

purchaser  with  notice^  bound  by 
oovenant  of  tenant  for  life  to 
renew,  where  -        -        >     766,  766 

when  it  oeasea  ....    869 
where  to  a  trustee     -        -        >    888 
where  authorised  by  a  will  di- 
recting a  settlement  841,  8tf 
not  always  defeated  by  a  new 
settlement       -        -        -        -    486 

to  sell  in  a  case  provided  for,  can- 
not be  executed  till  it  arise      >    8Sl 

where  it  authorizes  a  limitatioa 

to  bar  dower    ...    937,  838 

power  of  sale  does  not  authoriie 

a  partition      -  -     856,857 

whether  a  power  of  exchange 

doea,^      -        -        -        - 

but   this   may  be  done  ai- 

cuitonsly  under  a  power  of 

sale     -        ...       - 

payment  for  owelty  of  exchange 
valid       -        -        -       -        - 

tenant  for  life  under  the  power 
may  sell  or  exchange  with  his 
trustees  -        -        -        -        . 

in  what  cases  the  power  of  sale 
may  be  exercised 
unlimited  not  too  remote  -     850,  851 

not  confined  within  the  terms 
of  perpetuity  -  -     848^850 

where  the  receipt  of  the  trustee 

sufficient         -        -        -        - 

whether  it  authorises  a  partition 

now  carries  with  it  all  the  autho- 
rities contained  in  23  &  24  Vict, 
c.  145 

but  statute  does  not  act  retro- 
spectively or  against  an  ex- 
press declaration 

See  MoBxoAOB.     PAsn- 
Tioir.  Revbbsion.  Sale, 

POWEH  OF.  TlXBBB. 

Trvsxeb. 
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-  863 


854 
857 
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SALE,  POWER  OF, 

Tf  here  executon  take  by  express  . 
devise     -        -        -        -     111,112 

where  by  implication      116, 120,  123 

authorizes  a  mortgage  where     -    425 

how  created     -        -        -     425,886 

where  authorized  by  a  power  to 
charge   ....        -    425 
where  to  give  the  property    -    406 

time  for  sale  camiot  be  accele- 
rated       843 

but  equity  will  enlaige  the  term 
for  the  benefit  of  parties  -     263,  267 

where  an  implied  power  of  sale 
overrides  the  express  power, 

120, 123,  267 

where  the  consent  of  the  heirs  of 
deceased  trustees  Is  necessary 
to  the  execution  of  the  power, 

843,844 

may  be  unlimited     -        -     848, 851 

by  a  surviving  trustee  and  a 
stranger 846 

where  the  estate  unconverted  by 
the  trustee  is  held  to  remain 
real  estate       -        -        -        -    836 

does  not  authorise  a  sale  for  a 
rentcharge      ....    864 

whether  a  part  can  be  sold        -    866 

vested  in  trustees,  when  discre- 
tionary   863 

trustees  of  power  now  aided  by 
23  &  24  Vict.  0. 145        -     878,  883 

where  proceeds  applicable  for 
testator's  debts        -        -        -    867 

does  not  authorise  a  partition    -    857 

where  it  gives  a  right  of  entry 
before  admittance  to  a  copy- 
hold        871 

partition  under  a,  by  circuit      -    858 

See   Partition.       Salb 

AND  EXCHANOB,  POWBB 
OP. 

SATISFACTION 

what  amounts  to  satis&ction  of  a 

portion  -  -  -  -  586,587 
where  parol  evidence  is  admitted  587 
cannot  be  presumed  where  the 

intention  is  stated  .        -        -    587 

can  only  arise  where  the  donor 
of  the  satisfaction  is  the  person 
under  the  obligation        -        -    586 

3  U 
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SATISFACTION— eofHtiMMd 

where  condition  can  be  annexed 
to  gift     -        -        .        -     527,528 

an  advancement  made  under  one 
settlement  not  necessarily  a  sa- 
tisiaction  of  a  portion  reserved 
by  a  prior  one-        ...    635 

where  a  portion  under  one  settle- 
ment is  a  satisfaction  of  a  por- 
tion given  under  another         -    640 

See  Advangebodit. 

SCINTILLA  JURIS, 

its  nature      -        -        -        -    10, 20 
extinguished  by  statute    -        -      20 

SEAL, 

required  could  not  be  dispensed 

with 207 

but  now  1  Vict.  c.  26  dispenses 
with  sealing  of  wiU      -     230,  281 
deed  generally  must  be  sealed    230 
whether  a  stamp  on  the  deed  is 
equivalent  to  a  seal  -     231,  232 

what  amounts  to  a  sealing         -    232 
as  to  attestation  omitting  sealing    245 

See   Defbciivb    Execu- 
tion.   Signing. 

SEISIN, 

what  must  be  raised  to  serve 

powers 149 

See  Devisb.  Scintilla 
Juris.  Trustebs,  Power 
TO  appoint  new. 

SELECTION,  POWER  OF, 

its  operation  upon  an  implied 
gift         -        -     .   -        -659,660 

SEPARATE  USE.      See  Estates. 
Feme  Covert.  Jointuring,  Power 

07. 

SETTLED  ESTATES, 

leases  and  sales  of,  19  &  20  Vict, 
c.  140,  and  21  &  22  Vict.  c.  77,    723 
object  of  the  Acts  -        -     728,  873 
empower  the  Court  to  grant 
leases  of  settled  estates  with 
certain  reservations  723, 724 

power  of  the  Court  to  insert 
special  covenants  in  leases, 

724,  725 
the  Court  can  vest  powers  of 
leasing  in  trustees  -    724 
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-    874 


874 


876 
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Page. 
SETTLED  ESTATES— eon^tmiei. 
and  can  anthorise  sales  of 
settled  estates  and  of  the 
timber     ... 
reservation  as  to  mineralBy 

&€.  -  -  - 

parts  of  settled  estates  may  be 
taken  for  making  roads,  &c. 
who  may  apply  to  the  Conrty 

725,  875 
whose  consent  is  necessary,  725, 875 

who  are  to  execute  deeds,    726,  876 
powers   of   the   trustees   ap- 
pointed under  the  Acts      724,  726 

as  to  encumbered  estates        -    876 
whether  the  estate  can  be  sold 
where  the  tenant  for  life  has 
encumbered  his  life  estate    - 

application  of  the  proceeds    • 
persons  <'  entitled  "  under  the 
Act   means  persons   benefi- 
cially entitled  (Grey  t.  Jen- 
kins, 26  Beav.  321)      -.       - 

costs  of  the  application,  a 
chaise  on  hereditaments  rais- 
able  by  sale  or  mortgage,     727,  877 

sales  or  exchanges  of,  under  23 
&  24  Vict.  c.  145  -        -    877 

powers  conferred  on  trustees  -    878 

in  wliat  cases  applicable, 

878,  879,  880 

object  of  the  enactment         -    877 

as  to  extent  of  trustees'  powers, 

878,888 

trustees  selling  under  Act  may 
convey         -        .        - 

trustees  may  make  special  con- 
ditions, and  bay  in  at  sale    - 

money  arising  from  sales  to  be 
laid  out  in  other  lands 

reservation  as  to  leaseholds 
purchased  or  exchanged   - 

trusteesofrenewableleaseholds 
empowered  to  renew    - 

whose  consent  required  - 

receipts  of  the  trustees  a  suffi- 
cient discharge     ... 

as  to  notices  to  parties  inte- 
rested -        -        -        -        - 

the  Act  is  prospective  only  - 
See  Leaseholds. 


-    878 


878 
879 

879 

879 
880 

881 

881 
878 


SETTLEMENT, 

effect  of  appointment  on   -        -    467 
parol  contract  for      -  -    647 

where  power  to  advance  on  mar- 
riage for  benefit  of  children  au- 
thorizes a  strict  settlement      -    670 
not  defeated  by  a  new  settle- 
ment, where   .        -        -        -    496 
under  3  &  4  Will.  4,  c.  74         -  91  n. 
marriage  a  good  consideration 
for  a  settlement   ...    647 
provided  the  settlement  is  pre- 
vious to  the  marriage  or  the 
agreement  is  in  writing,    647, 649, 

650 
See     Pabol     Coittracz. 

VOLUNTAKT         SbTTLR- 


SHELLEY'S  CASE,  JIULE  IN, 
operates      after     appointment^ 
where     -----    471 

SIGNING, 

required  cannot   be    dispensed 
with       -        -        -        -     207,232 
even  where  signing  and  seal-  • 

ing  required         ...    205 
inability  to  sign  not  an  excuse  -    675 
sealing  is  not  signing,  temb,       -    575 
must  be  by  the  donee  himself    -    206 
stamping  or  printing  the  name  -    232 
a  mark  equivalent  to  signing  the 
name      ....        -    232 
the  fact  of  signature  should  be 
stated  in  the  attestation,  where 
witnesses  are  required  to  attest 
the  signing      -        -        -     233,234 
operation  of  54th  €reo.  3,  c.  168; 
on  a  defective  attestation,  of  sig- 
nature   ....     244^245 

See  Attestation.  Deed. 
Defectiyb  Execution. 
Will. 

SIMPLY  COLLATERAL  POWER, 
defined      -        -        -        -         46,47 
cannot   be    destroyed    by   the 
donee      -----      49 
nor  by  a  stranger  -        -      50 

nor  by  a  mere  resettlement    -      66 
a  power  to  the  heir  of  grantor 
taking  no  estate  not  simply 
collateral         -        -        -        -      48 
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SIMPLY  COLLATERAL  POWER 
— continued, 
the  same  power  may  have  diffe- 
rent aspects  with  referenoe  to 
different  estates       -        -        -      47 
can  be  executed  by  infimts       -    177 
power  of  revocation  to  a  stranger 
restricted        -        -        .        .    375 
whether  a  donee  can  reserve  a 
power  of  revocation         -        -    888 

SISTER.    See  Defective  Execu- 

TIOK. 

SOLEMNITIES 

need  not  be  required  to  the  exe- 
cution of  a  power  -  -  1869207 
required  to  the  execution  of  a 
power,  must  be  complied  with,  206 
a  deed  enrolled ....  207 
several  witnesses  ...  207 
credible  witnesses  ...  207 
noblemen  ....    207 

sealing      -        .        -        .        .    207 
signing      -        -        -        .      207, 206 

notice 208 

unless  the  appointment  be  to  a 

charity 208 

where  they  refer  to  the  several 
instruments  by  which  a  power 
is  authorized  to  be  executed  -  224 
must  be  perfected  in  the  lifetime 
of  the  donee  -  -  >  -  248 
may  be  added  by  the  donee  him- 
self          227 

required  by  the  original  power, 

may  be  varied  by  a  new  power 

reserved  ...        -    366 

See  Bargain  and  Sale. 

Sealino.  Signing. 

Tender. 

SPECIFIC  PERFORMANCE, 
purchaser  not  compelled  to  take 
a  doubtful  title        -        -        -    237 
against  purchaser  buying  from 
trustees  and  a  stranger    -        -    840 
See  Purchaser.    Trustee* 
STAMP 

or  wafer  not  held  equivalent  to 

seal 231 

See  Seaung.    Signing. 


Page. 
STATUTE  OF  USES, 

why  enacted     -^       *        .        -        7 
opeention  of      -        -        -        -    7^  8 

STOCK 

conversion  of,  not  an  appoint- 
ment        299 

STRANGER 

effect  of  appointment  to    -        -    604 

See  Volunteer. 

SUCCESSION  DUTY 

its  operation  on  general  and  spe- 
cial powejB      .        -        -        -    206 
on  powers  of  sale    and    ex- 
change and  partition   -        -    873 
where  thrown  on  the  estate  sub- 
stituted under  a  power  of  ex- 

-     206,873 


7C3 


SURPRISE.     See  Defective  Exe- 
cution. 

SURRENDER^ 

where  a  new  lease  will  amount 
to  a  surrender  in  law  of  an  old 
lease        

where  a  surrender  of  an  old  lease 
will  be  presumed    -        -        -    763 

where  a  surrender  may  be  taken 
and  new  lease  granted     - 

to  remainder-man  for  the  pur- 
pose of  effecting  a  sale     - 
See  Reversion. 


764  _  ! 

843  JjZcJa^Pd. 


STATUTE  OF  FRAUDS. 
Sealing.    Signing.    Will. 


See 


SURVIVORS, 

where  surviving  executors  can 
sell  -        -        -        -     126, 

naked  authority  does  not  sur- 
vive         

power  to  survivor  of  two  cannot 
be  executed  by  both 

power  by  will  to  survivor  may 

be  executed  before  event  twi- 

bh'        -        -        -        -      124, 

unless  confined  to  particular 

objects        -        .        -        . 

where  power  to  survivor  is  de- 
feated by  a  joint  appointment  - 

survivor  executing  a  joint  ap- 
pointment bad         -        -        . 

can  appoint  the  residue,  where  - 

where  a  power  to  survivor  cau  be 
reserved  upon  a  joint  appoint- 
ment     -        -        -        -        . 


265 


127 

126  ^^1 
124    fj^ 

285 

263 
273 


864 
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SURVIVORS— eoiKtiitfAl. 

whether  a  power  to  suryiTor  can 
be  exercised  after  joint  appoint- 
ment     ...        -     024,625 

See  Affointmbht.    £xh- 

CUTOBS.         LnOTATIOirfl. 

P0WKB8. 


SUSPENSION 

of  powers  appendant 
ingroes         -       -        - 

TAXES.    See  JonrruRB.    Rent. 


61 
66 
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TENANTS  IN  COMMON, 

by  deyise,  in  default  of  appoint- 
ment, death  of  any  in  testator's 
life  defeats  the  power  and  de- 
vise over /tto  lanto  -        -    417,419 

how  created  in  deeds  execated 
under  powers-        -       -     441,442 

what  amounts  to  a  tenancy  in 
common  under  an  implied  g:ift 
in  default  of  appointment,    027,  000 

gift  as,  not  controlled  by  power,    629 

TENANT  FOR  LIFE, 

granting  an  annuity  secured  for 
years  does  not  destroy  power 
of  sale  and  exchange       -        -      51 
cannot  defeat  by  his  power  his 
incumbrances  -  61, 53 

how  hx  he  suspends  his  power' 
of  leaaing  in  possession  by  lease 
out  of  interest        -    •    -  64,  50,  60 
his  powers  of  leasing  not  affected 
by  mortgage  of  interest  where, 

58,  00,  00 
nor  his  powers  of  sale  or  ex- 
change       -        -       -        01, 00 
with  remainder  to  himself  in  fee, 
selling  as  owner       -  04,05 

as  to  exUngubhment  of  powers 
by  him  -  -        85,80 

by  alienation  of  hb  life  estate  ex- 
tinguishes his  power  of  leasing,      00 
whether  also  by  mortgage,     00»  ^ 
his  power  not  destroyed  by  inno- 
cent conveyance     -        -       -      79 
imless  settlement  inconsistent 
with  his  power    -        -        -      79 
his  powers  to  convey,  by  statute,  189 
lease  by,  with  a  power  for  a  term 
certain,  operates  as  an  execution 
of  the  power  -       -        -        -    347 


TENANT  FOR  LIFE— eomtfUMxL 
but  not  where  the  power  is 
badly  executed,   and  the 
effect  would  destroy  a  valid 
lease         ....   353 
lease  or  rent-charge  for  term  cer- 
tain, operates  under  his  power, 

347,348 

with  a  power  to  appoint  by  will, 
how  he  may  sell  the  estate,    75, 214 

bound  to  keep  down  interest  on 
mortgsge         -        -        -       61,52 
where  entitled  to  over  pay- 
ments  421 

keeping  down  interest  need  not 
account  for  rents    -       -        -    4S7 
feme  covert,  a  -        -        -        -    109 
with  power  to  jointure  in  propor- 
tion to  marriage  portion,  cannot 
jointure  a  wife  married  before 
the  date  of  the  will         -        -    701 
empowered  by  statute  to  grant 
leases  for  21  years  without  ap- 
plication to  the  Court  -        -     721 
desmesnes  and  mansion  house 
excepted      -        -       -        -    721 
power  extends  to  copyholds  -    7^1 
covenants  by,  bind   purchaser, 

where 705 

may.  purchase  or  take  the  estate 
in  settlement  under  the  usual 
power  of  sale  and  exchange     -    807 
not  entitled  to  the  value  of  the 
timber  on  a  sale  of  the  estate  -    864 
this  is  now  provided  for  by 
statute         -        *        -        -    874 

cannot  by  joining  in  a  sale  de- 
feat his  incumbrances     -        -    809 

See  EsTATB.     Fsmb  Co- 

VBBT.       FllfB.      LlMITA.- 

TioNS.  Rbcovxrt.  Tdc- 
BEB.     TiMB.      Words, 

CONSTBUCTION  OF. 

TENANT  IN  TAIL, 

defective  lease  by      -  -    561 

See  Leasb,  Power  to. 

TENDER, 

of  several  sunui  necessary  in  re- 
spect of  distinct  powers  -        -    2o0 
the  fact  of  the  tendei:  should  be 
stoted  in  the  deed   -        -       -    251 


INDEX. 
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TENDER-<»fKintt«l. 

at  what  place  it  should  be  made  251 
to  whom  it  shoald  be  made  251^  252 
when  it  may  be  made  -  -  251 
eyidence  of  tender  -  -  -  251 
under  different  powers      -        -    280 

TENEMENTS, 

under  a  power  may  be  joined  and 
separated  ad  libUum  provided  a 
due  proportion  of  rent  be  re- 
served -  -  -  .  799^809 
whether  the  joining  of  other 
tenements  at  an  entire  rent  is 
valid  under  the  power     -        -    810 

TERM. 

for  what  term  leases  may  be 
granted  under  powers      -        -    737 

TERM  FOR  YEARS.  See  Ces- 
tui Que  Trust.  Estatbs. 
Lease  for  Years. 

THEN, 

See  Words,  Construction  of. 

TIMBER, 

tenant  for  life,  receiving  price  of, 
sale  of  land  void       -        -    561,864 
equity  may  now  relieve,  561,562,864 
restriction   on    cutting    timber 
where   inoperative  as   against 
trustees  of  a  term  sans  waste   -    866 
can  be  sold  with  estate  under  the 
settled  estates  acts   -        -        -    874 
See  Sale,  Powbr  OF.  Settled 
Estates.   Tenant  for  Life. 

TIME, 

power  to  fix  time  of  payment  of 
portions,  if  executed  firaudu- 
lently,  set  aside       -        -        -    618 

power  to  be  executed  six  months 
before  the  donee's  death  may  be 
executed  at  any  time       -        -    262 

power  given  on  a  contingent  event 
may  be  executed  before  the 
happening  of  the  event    -        -    262 

for  siale  where  it  will  be  en- 
larged     -        -        -        -    263,267 

power  to  sell  after  the  death  of 
tenant  for  life,  a  sale  cannot  be 
made  in  his  lifetime  -        -    266 

power  given  in  default  of  issue, 


Page. 
TlM^-HsonHnued. 

at  what  time  the   issue  must 
faU         ...        -     267,268 
powers  to  be  executed  when  in 
possession,  what  possession    is 
sufficient  -        -        -    269,280 

what  time  may  be  fixed  in  a 
power  of  re*entry    -        -        -    818 
then,  where  an  adverb  of  relation 
not  of  time     .        -        -        -    629 
cannot  be  accelerated        -        -    843 
See  Term.    Words^  Con- 
struction OF. 
TOLLS, 

power  to  mortgage  does  not 
authorize  a  mortgage  of  toll- 
houses or  turnpike  gates  -        -    428 

« 

TRANSFER, 

where  will  held  not  to  be  revoked 

byatransfer    -        -        -    463,464 
bill  filed  for  transfer,  where  an 
equitable  appointment     -        -    299 

TREASON, 

power  forfeited  by,  where  the 
execution  of  it  is  not  annexed 
to  the  mind  or  the  hand  of  the 
donee      .....    ]82 
but  it  must  be  executed  in  the 
life  of  the  donee  ...    185 
See  Crown. 

TRUST, 

where  a  power  is  tantamount  to 

a  trust 588 

distinction  between  a  trust  and  a 
recommendation      ...    599 
See  Feme  Covert.    Re- 
suLTiNO    Trust.      Un- 
alienable Trust. 

TRUSTEE, 

and  cestui  que  trust,  relation  be- 
tween, in  equity      ...        3 
what  words  will  create  a  power 
in  him     ....    119,121 
where  he  takes  the  legal  estate 
and  where  a  discretionary  power    133 
devisees  of  a  trustee  do  not  take, 
if  the  trust  is  limited  to  the 
trustee  and  his  heirs        -        -    133 
unless  the  trust  is  limited  to 
his  assigns   -        -        -        .    133 
having    retired    cannot  subse-  * 
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TRVSTEE-Hxmtinued. 

qnmtly  czerciie adifcietioiiaiy 
power 134 

Burrivingy  where  he  csn  exe- 
enteapower    •  -    128,129 

appointed  by  the  court,  not  en- 
li  tied  to  a  discretionary  power       1 33 

powers  by  statute^  to  appoint 
new  tnisteei   ....    886 

an  infant,  powers  by  statute      -     189 

notice  of  appointment  should  be 
given  to  him  -        -        -        -    200 

whether  heirs  sncoeed  to  a  power 
to  consent  qu,  ...    254 

acting  under  a  doubtful  appoint- 
ment, his  liability  ...    200 

as  to  notice  of  appointment  to    -    200 

cannot  delegate  a  confidence  re- 
posed in  him   ....    256 
but  having  approved  of  a  draft 

^^    of  a  deed  can  execute  it  by 

attorney       ...        -    257 

court  will  not  exercise  a  discre- 
tionary power  vested  in  him    -    288 

a  discretionary  power  ceases  by 
payment  of  fund  into  court 
under  trustee  relief  act    -        -    258 

cannot  in  equity  support  by 
his  legal  estate  a  wrongful  exe- 
cution of  a  power  of  leasing    -    356 

can  give  a  formal  consent  nunc 
pro  tunc  -        -        -        .    526 

8ecu8  where  previous  consent 
material      ....    257 

where  estate  may  be  appointed  to 
a  trustee  for  the  objects  405, 406, 407 

power  to  appoint  to,  extent  of 
it 398,399 

effect  of  omission  to  name  trus- 
tees where  required  by  the 
power     .....    523 

operation  of  the  usual  power  to 
appoint,  in  settlements     -        -    883 

cannot  be  controlled  where  he 
has  a  power  of  consent     -        -    257 
his  consent  will  be  set  aside 
where  it  is  obtained  by  fraud    259 

having  a  power  of  selection  upon 
a  biU  filed,  may  exercise  his 
power      ...        -    600,601 

will  be  restrained  from  executing 
his  power  improperly       -    556,  601 

how  to  act  under  a  power  to  lease    722  | 
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TRU  STEEr-ooniinuei. 

sale  by  surviving  tmsteea  and  a 
stranger  binding  on  pnrchaaer  -    816 
where    the    heirs  of  deoeaaed 
'  trustee  of  a  power  moat  oon« 
eur  -        <        -        -    843, 845, 81G 
of  a  power  of  sale,  where  hie  re- 
ceipts are  a  sufficient  discharge    854 
a  continuing  trustee  was  within 
a  power  to  the  survivor,  where     883 
payment  of  fond  into  court  by  a 
trostee  equivalent  to   retiring 
from  the  trust         ... 
See  Equity.    Sale  and  Ex- 
change. Tbdstses,  PowsBs 
TO  APPOiJiT  New. 

TRUSTEES,   POWER   TO    AP- 
POINT NEW, 
how  they  should  be  executed  884, 885 
the  new  trustees  held  to  have  a 
seisin  to  serve  the  nses         -    GSi,  n. 
where  the  power  is  authorized 
by  the  articles  ...    883 

under  the  23  and  24  Vict.  c.  145  -    882 
and  in  the  event  of  trustee 
dying  in  testator's  lifetime   -    88f 
death  of  trustee  in  testator's  life- 
time does  not  affect  the  power  -    886 
where  the  power  distinguishes 
sets  of  trustees  in  classes  -        -    886 
what  number  of  trustees  may  be 
appointed        ...        -    887 
bankruptcy  an  unfitness,  where     888 
executors  of  a  surviving  trustee 
may  supply  a  previous  omisuon, 
where      _        -        -        -        .    888 
payment  of  fund  into  court  by  a 
trustee  equivalent  tohis  retiring    888 
where  it  should  be  exercised  be- 
fore a  sale        ....    888 
where  equity  controls  its  exercise    889 
should  be  retained  to  trustees 
by  decree  in  suit   .        -        -    889 
trustees  after  bill  filed  cannot  ap- 
point improper  trustees    -        -    889 
when  the  court  will  exercise  its 
power     .        -        -        -        .    890 
in  what  manner       -    890,  891, 893 
as  to  the  costs  of  the  retiring 
trustee         -        -        -        -    891 
vested  in  lunatics,  how  to  be  exe- 
cuted -        •188,189 
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TRUSTEES,    POWER   TO    AP- 
POINT NEW— confifMierf. 
appointment  of  new  trustees  of 
charities  by  theconrt       -        -    892 
is  now  implied  in  deed  and  will 
under  the  23  &  24  Vict.  c.  145  -    886 
See  Lunatics.    Trustee. 


UNALIENABLE  TRUST, 

what  amounts  to  it    - 
See  Feme  Covert. 
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USES, 

what  is  a  use    -        -        -        -        8 

origin  of  springing  and  shifting,        3 

how  enforced  by  equity  -        -        5 

as  to  the  quality  of  uses      -        -        7 

statute  of  uses  -      7,8,20,22,24,26 

how  raised  after  the  statute       -        9 

a  use  cannot  arise  out  of  a  use    -        9 

exception      -        -        -        -      10 

under  a  covenant  to  stand  seised 

requires  blood  or  marriage       -      12 

*  efiPect  of  the  statute  on  contingent 

uses ^8 

can  be  limited  to  several  unborn 
persons  jointly        -        -        -      20 
resulting  uses  how  executed  by 
the  sUtute     -        -        -        -      20 
excepted  out  of  the  statute  of 

frauds 20 

shifting  or  secondary,  introduc- 
tion of    -"      -        -        -        -      20 
a  shifting  use  on  a  shifting 

use  void      -        -        -        -      29 
must  not  tend  to  a  perpetuity  29, 31 
except  of  an  estate-tail         -      30 
immaterial  whether  created  by 
original  deed,  or  by  a  deed 
under  a  power     -        -        -      30 
springing,  before  and  after  the 
stotute         -        -        -        -32,34 
limitation   good,  within    the 
period  allowed  to  an  execu- 
tory devise  -        -        -        -      32 
by  what  instruments  created  -      33 
how,  if  raised  by  conveyances, 
operating  by  transmutation 
ofpossesBion         -        -        -      35 
how  if  not        -        -        -      33 
future  or  contingent,  effect  of 
statute  on        -        -        -        -      33 
must  have  a  sufficient   pre- 


Page. 

ceding     estate    to    support 
them      -        -        -        -      36, 36 
estate  for  life  by  implication, 
where  the  first  remainder  was 
to  trustees        -        -        -    37,38 
cannot  be  destroyed  by  a  per- 
son taking  only  a  qualified  fee      42 
conditional  limitations     -        -    43 
cannot  be  barred  by  strangerd      45 
cannot  be  limited  on  uses  -     145,  229 
conveyance  unto  and  to  the  use 
may  be  with  power  of  revocation    191  ./40. 

unto  and  to  the  use  of  the  same 
person  carries  the  fee         -        -    145 
and  a  trust  may  be  grafted 
upon  it        -        -        -        -    145 
whether  a  devise  to  one  to  uses 
operates  under  the  statute        -    145 
powers  in  wills  where  no  seisin  is 
raised  are  not  within  the  statute,    196 
where  they  result  to  the  grantor      20 
See  Bargain  and  Sale. 
Consideration.     Cove- 
nant TO  stand  seised. 
Scintilla  Juris.  Seisin. 


USUAL  RENT      -        -        -        -    790 
See  Words,  Construction  of. 

USUALLY  LETTEN, 

See  Words,  Construction  of. 

VALUE, 

of  lands  in  jointure,  at  what  time 
to  be  taken      -        -        -        -    750 


VENTRE  SA  m6RE 
child  in,  a  life  in  being 
See  Powers. 
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VESTED  INTERESTS, 

where  the  gift  of  relates  only  to 
unappointed  shares  .        -        -    626 
where  payable  does  not  metm 
vested     -        -        -        -       .-    629 


VOID  APPOINTMENT, 
its  operation  on  the  estates 


-    639 


VOID  LEASE.    See  Lease,  Power 

TO. 


VOID  POWER, 

j         its  effect    - 


.    466 
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VOLUNTARY  SETTLEMENT, 

with  power  of  reTOcation,  not 
destroyed  by  mere  re-assign- 
ment        138 

power  reserved  to  settlor  on  a 
voluntary  settlement  will  be 
construed  liberally  -        -        -    387 

nnder  a  power  within  the  statute 
of  Elizabeth    ....    467 

settlement  not  considered  Tolun. 
tary,  where  husband  parts  with 
a  marital  interest  in  favour  of 
his  wife 467 

VOLUNTEER.   See  DsFscrnrB  Ex- 
ecution. 

WARRANT     OF     ATTORNEY. 
See  Bond.    Judqmxnt. 

WASTE, 

effect  of  restriction  to  give  power 
to  lessee  to  commit  -        -    789 

where  lessee  being  made  dis- 
punishable of  waste  avoids  a 

lease 825 

exception  as  to  building  leases     825 

WELSH  MORTGAGE, 

where  held  a  good  execution 
of  a  power  to  mortgage    -        -    431 

WIDOW, 

can  confirm  an  invalid  appoint- 
ment made  during  coverture     -    28G 
cannot  by  codicil  confirm  unau- 
thorized devises       ...    294 
entitled  to  fund,  where      -        -    299 
a  power  of  leasing  to  a,  raised  a 
question  of  election,  where      -    580 
See  FsxE  Covert.  Feme  Sole. 

WIFE.     See     Baron   and    Feme. 
Feme  Covert. 

WILL, 

efiect  of  the  introduction  of  uses 
on  wills 4 

power  given  by  wills  are  com- 
mon law  authorities         -        -      45 

where  a  power  to  appoint  by,  au- 
thorises an  absolute  assignment      75 

where  a  power  is  by  construction 
confined  to  a  will    ...    ]08 

power  to  appoint  by,  where  it 
can^  barred  -        -        -        .      74 
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WlLL—cmainued. 

revoked  by  partition  where  power 

of  appointment  is  reserved  95 

revoked  by  conveyance  to  uses 
to  bar  dower,  where  -    454 

revoked  by  a  covenant  amount- 
ing to  a  conveyanoe  -    458 
revoked  by  cancellation,  &c.-    458 
revoked  by  taking  a  conyeyanoe 
of  the  estate,  where  -464 
eaiUra^  by  a  transfer  of  the  fund    463 
but  now,  by  1  Vict.  c.  26,  will 
speaks  from  death,  and  interest 
at  death  passes                  -     455, 458 
power  by  will  duly  executed,  a 
seal  not  required      -         -         -    290 
now,  by  1  Vict.  c.  26,   all  wills 

must  be  executed  as  directed  by 

it 136,208 

revoked  by  a  woman's  marriage, 

where 180 

of  a  feme  covert,  made  during 

coverture  inoperative       -        .811 

must  be  proved  both  as  a  will 
and  an  appointment,  where  -    466 
directing  a  settlement,  it  autho- 
rizes a  power  of  sale  and  ex- 
change, where  -         .126 
where  it  gives  a  power  by  impli- 
cation to  executors  to  sell  -    115 
required,  power  cannot  be  exe- 
cuted by  deed   -        -      210,214^561 

but  a  will  in  form  of  a  deed 
is  valid         -        -        .         .213 
and  equity  may  aid,  where     -    558 
where    general   words    **  writ- 
ing,*' <<  instrument,'*  are  in  the 
power,  it  may  be  executed  by  will    Hi 

defective  attestation  of  wills,  238,  241, 

243 

publication  no  longer  requimte  -    244 

publication  required,  delivery 
vras  sufficient  ...         .    2d4 

efiect  of  revocation  in  a  will  of 
former  appointments        -        -    296 

in  pursuance  of  a  power  may  be 
confined  to  the  interest    .         -    267 

where  it  operated  as  a  declara- 
tion of  use  though  revoked       .    356 

distinction  where  power  is  crea- 
ted by  will  as  to  children  taking 
under  the  power      -        .        .397 
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WILL— €Of}/mfiecl. 

appointmeiit   bj  will  under  a 
power  receives  the  same  con- 
struction as  an  ordinaiy  will    -    458 
eren  where  limitation  invalid 
from  remoteness  -        -    458 

nnder  a  power  not  revoked  by  a 
sabsequent  will  not  under   a 
power     -----    458 
a  paper  of  which  probate  has 
been  refused  not  acted  upon  in 

equity 466 

under  a  power  not  affected  by 

domicil  of  testator  at  his  death     467 
where  it  is  revoked  by  a  settle- 
ment      .....    856 
or  by  a  contract     ...    458 
or  by  a  conveyance  (1  Vict, 
c.  26)         -        -        -        -    458 
as  to  the  execution  of  wills  be- 
fore and  since  1  Vict.  c.  26.   801, 805 
executed  under  a  power  may  be 
revoked,  although  no  power  of 
revocation  be  inserted,  and  the 
original  power  be  re-executed 
taHesquaties     ...     887,442 
operates  as  a  proper  will    -     442,  458 
lapsed  devises    .        -        .        .    4^0 
powers    raised    by,    how   they 

operate 196 

operation  of  wills  under  1  Vict. 
C.26         -        -        -    300,301,463 
See   Attestation.      Ba- 
ron AND  Feme.      Co- 
' .  VBNANT.        Defective 
Execution.       Devise. 
Excessive  Execution. 
£x£ccTf)Rs.     Feme  Co- 
vert.  Fine.  Legacies. 
Survivor.   Witnesses. 

WITNESSES, 

more  than  required,  no  objection,  247 
the  number  required  must  attest 
the  appointment  ...  207 
will  to  be  duly  attested,  of  lease- 
holds, required  only  one  witness  280 
must  be  of  the  rank  required  -  207 
must  be  credible  ...  207 
must  attest  the  fact  of  signature, 

where      -        -        -        .    233, 234 
need  not  sign  an  attestation  un- 
less required    -        -        -    235, 247 
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WITNESSES— eoniinttft^. 

signature  must  be  in  their  pre- 
sence if  required     -        •        -    233 
an  acknowledgment   of    the 
signature  sufficient       -        -    234 
will  not  duly  attested  confirmed 
by  codicil  which  is,  where       -    249 
where  equity  formerly  relieved, 
although  the    proper   number 
of  witnesses  was  wanting         -    559 

See  Will. 

WORDS,  CONSTRUCTION  OF. 

"  ancient  rent "  -        -    790,791 

**  attest "  -  -  .  -  229,  241 
"best  rent"  -  -  -  -  587 
'' benefit  of  such  children,*' 
where  held  to  warrant  a  strict 
settlement  -  -  -  - 
**  boons"  -  -  -  -  - 
**  by  "  where  inserted  after  the 


670 
832 


word,  **  or  " 


19 


669 
704 


"clear  yearly  value 
"children,"    does  not    include 

grandchildren        •    664^  6679  ^^9 

"due attestation"     -        -        -  229 

"  desmenses,"  include  what  lands  736 
"  eldest  son  "  229,  620,  678,  679,  680 
"eldest  daughter,"  a  younger 

child 680 

"friends,"  where  held  to  mean 

relatives  -  .  .  .  634 
"  heir  of  his  body "  -  -  675,  676 
"  in  defeult  thereof,"  where  held 

to  refer  to  appointment  -  633 
"issue,"  where   held   to  mean 

children      -        -        -      470, 674 

"kindred"  .  -  .  .  654 
"living,"  includes   a  child  in 

ventre  sam^re      .        .        -  673 

"lands,  usually  letten"     -        -  728 

"  lands,  usually  demised  "         -  730 

"  most  necessitous  "  -        -        -  654 

"most  rent"  -  -  -  .  791 
"  nearest  rehitives,"  brother  held 

to  exclude  a  nephew    -        -  654 

"next  of  kin"-  -  -  -  654 
"nephew,"  does  not  extend  to 

great-nephews     -        -        .  681 
"  or,"  where  read  "  and  "  -        -  495 
"or,"  effect  of  the  word,  in  de- 
fault of  appointment  -        -  628 


1000 


INDEX. 


WORDS^cantmued. 
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**or,**    gives    a    diecretioikaiy 

power 600 

*  payable"       -        -        -        -    857 
^  payable/'  not  read  as  veBted, 

so  as  to  enlarge  the  gift        -    629 
••payable yearly*'    ...    794 
**  poor/'  where  a  word  of  endear- 
ment, where  a  word  denoting 
poverty       -        -        -        .    654 
<' relatives,"  <<  relatives  by  blood 
or  nuurriage,"  where  confined 
to  those,  capable  of  taking 
under  the  statute  of  distribu- 
tions       ...        653,  eS4 

"rent" 791 

'<  reservations "        -  -    817 

**  surviving"    -        ...    629 
**  then,"  where  an  adverb  of  rela- 
tion^ and  not  of  time    -       -    629 
'' true  or  ancient  rent "     -       -    780 
'*  writing,"  where  it  includes  a 

wiU     -        .        .        -    214,280 
''writing  in  the  nature   of  a 
wiU" 280 


Psge. 
WORDS— eoii^tfNi«r. 

*<  younger  children  "  -    698,679,680 
"yearly  rent"  -793,794 

**  their,  his,  or  her  heirs,"  where 
read  as  dtngnaUopenomanm    €70 
See    CHiLDRXir,    Power 
to  afpoint  to.    lxasb, 
Power  to.      Apfoimt- 


WRITING, 
a  will  is  a 

See  Will.    Words,  Con- 

STRUCTTION  OP. 


247 


YEARLY  RENT, 

required,  at  what  days  it  may  be    ■ 
reserved  ....    793,794 

See  Words,  Construo- 
noN  of. 

YOUNGER  CHILD, 

when  considered  an  eider  chUd  -    620 

See  Words,  Corbtruo- 
noN  of. 
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A  nraBllQtf  traflHM  of 

smifofa  uMr 
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